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CiSES  ARGUED  AND  DETERMINED 


IN   THE 


SUPEEME,  CIRCUIT  AND  DISTRICT  COURTS 


OF  THS 


UNITED  STATES. 


COMPRISING 


THE  OPINIONS  OF  THOSE  COURTS  FROM  THE  TIME  OF  THEIR  ORGANIZATION  TO 
THE  PRESENT  DATE,  TOGETHER  WITH  EXTRACTS  FROM  THE  OPIN- 
IONS OF  THE  COURT  OF  CLAIMS  AND  THE  ATTORNEYS- 
GENERAL,  AND  THE  OPINIONS  OF  GENERAL 
IMPORTANCE  OF  THE  TERRI- 
^^  TORIAL  COURTS. 


ERRATA  FOR  VOL.  29, 

On  page  898,  §  1412,  second  line,  for  **  approbation"  read  **  dis- 
approbation." 

We  believe  this  is  the  only  material  typographical  error  made,  so 
far,  in  the  whole  series,  which  is  wonderful  considering  the  great 
magnitude  of  the  enterprise. 
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EXPLANATORY. 


1.  The  cases  in  this  work  are  arranged  by  subjects,  instead  of  chronologically.  They  are 
assip^ned  to  the  various  general  heads  of  the  law,  and  each  subject  is  divided  and  subdivided, 
for  convenience  of  arrangement  and  reference,  with  head-notes,  or  table  of  contents,  at  the 
head  of  each  subject,  the  same  as  an  ordinary  digest 

2.  At  the  head  of  each  division  of  a  subject  will  be  found  a  digest  or  summary  of  the  x>oints 
of  law  in  the  cases  assigned  to  such  division.  This  Summary  is  confined  exclusively  to  the 
statement  of  the  points  of  law  applicable  to  the  particular  division  under  which  the  case  is 
published,  other  points  of  law  in  the  case,  if  any,  being  transferred  to  other  subjects,  or  to 
other  subdivisions  of  the  same  subject.  Where  points  in  a  case  are  carried  to  another  divis- 
ion of  a  subject,  they  are  put  into  the  foot-notes,  or  notes  following  the  cases,  and  reference 
is  made  to  the  case  by  section  numbers  in  parenthesis  at  the  end  of  the  section. 

■ 

8.  The  cases  in  full  are  arranged,  generally,  according  to  the  order  of  the  sections  of  the 
SuarHARY.  Where  the  court  states  the  facts  of  the  case,  it  is  so  indicated  by  the  use  of  the 
woiuF  Statement  of  Facts  at  the  beginning  of  the  opinion.  Where  it  is  necessary  to  state 
the  facts  apart  from  the  opinion,  the  statement  is  made  as  brief  as  possible,  and  is  confined 
to  the  facts  necessary  to  enable  the  reader  to  understand  the  points  decided.  The  cases  are 
also  divided  into  convenient  paragraphs,  with  a  brief  statement  at  the  beginning  of  each 
paragraph  of  the  point  of  law  discussed  or  decided.  Reference  is  here  had  to  the  italic  sec- 
tions scattered  through  the  opinion.  These  take  the  place  of  the  syllabus  usually  placed  at 
the  bead  of  the  opinion,  and,  besides  bringing  out  every  point  of  law  actually  decided,  in 
seme  instances  call  attention  to  a  review  of  authorities,  as  well  as  various  points  of  law 
which  would  ordinarily  be  classed  as  dicta.  ^ 

4.  At  the  end  of  a  series  of  cases  is  a  digest  of  points  applicable  to  the  particular  subdivis- 
ion of  the  subject  This  digest  matter  is  obtained  from  four  sources:  1st  Cases  assigned 
originally  to  the  general  head,  but  digested  and  thrown  out  in  the  final  arrangement,  not  to 
appear  in  full  in  any  part  of  the  work.  2d.  Points  taken  from  cases  which  will  appear  in 
full  under  some  other  division  of  the  same  Subject  8d.  Points  taken  from  cases  which  are 
assigned  to  some  other  general  head.  4th.  A  digest  of  cases  from  state  reports,  law  periodi- 
cals, and  the  opinions  of  the  CJourt  of  Claims  and  the  Attorneys-GeneraL 

5.  Cases  ttiat  will  not  appear  in  full  in  any  part  of  the  work  are  denoted  by  a  star  follow- 
ing the  name  of  the  case,  thus.  Doe  v.  Roe.*  The  tables  of  cases  will  also  contain  a  similar 
designation  of  rejected  cases,  so  that  in  consulting  them  the  reader  will  readily  see  whether 
he  is  referred  to  a  case  in  full  or  only  a  digest 

6.  The  italic  matter  at  the  head  of  the  Summary  takes  the  place  of  the  side-heads,  or  catch- 
words, usually  prefixed  to  the  sections,  and  is  intended  as  an  index  to  the  contents  of  the 
SdOiABY.  At  the  end  of  each  section  of  the  Summaby  the  name  of  the  case  of  which  the 
section  is  a  digest  is  given,  followed  by  the  numbers  of  the  sections  into  which  tlie  case  is 
divided,  so  that  after  the  reader  has  read  the  section  of  the  Summary,  and  found  that  it  is 
what  he  wants,  he  can  at  once  turn  to  the  case  in  f  olL 
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PEACTICR* 


Practice  in  Appellate  Ooort,  see  Afpiaui  and  Wbxtb  of  Ebbob. 

Ftactloe  in  Bankruptcy,  see  Debtob  and  Crbditob. 

IVactioe  in  Foreclosure,  etc.,  of  Mortgages,  see  CtoKTETANOBS. 

As  to  quesUons  of  Jurisdiction  and  Remedies,  see  Oourts. 

IVactioe  in  Criminal  Cases,  see  Cruos  and  Cbimdial  Fbocbdubb. 

As  to  Injunctions  and  other  questions  of  Procedure  in  Equity,  see  Eqinrr.  " 

Eridenoe,  see  Evioxncs;  also  the  General  Index,  volimie  XXX. 

Pnctioe  and  Procedure  as  to  Judgments  and  Executions,  see  Judgmsnts  akd  EzBOunomi. 

As  to  practice  in  Collision  and  Salvage  Cases,  the  enforcement  of  Maritime  liens,  etc,  see  Mnumn  Law. 

Pleading  in  CivU  Oases,  see  Plbadino. 

Appointment,  etc«,  of  Receivers,  see  Racnvxas. 

Judicial  Sales,  see  Salbs. 

As  to  Attachment  and  Garnishment,  Habeas  Corpus,  Mandamus,  Quo  Warranto,  Sequestratioii,  etc,  see  Wbrb. 

Practioe  in  Prise  Cases,  see  War. 

I.  ABATEMENT  AND  REYIVOR,  ^'§  1-41>. 

11.  Admiralty,  g§  5(M>05. 

L  In  General,  ^%  50-188. 
2.  Practice  as  to  Pleadings,  §g  184-157. 
8.  Practice  as  to  Evidence,  §§  168-176. 
4.  Questions  of  Jurisdiction,  §§  176-185. 
6.  Proceedings  in  Court,  §§  180-212. 

6.  Joinder,  §§  218-280. 

7.  Time  of  Bringing  Suit,  §§  281-240. 
a  Proctors,  g§  241-248. 

0.  Set-off.    Reconvention,  g§  244-251. 
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16.  Intervention,  §g  814-827. 

16.  Reference  to  Commissioner,  g§  828-884 

17.  Uens,  g§  885-86a 

18.  Custody,  ^  86^-880. 

19.  Re-arrest  of  Vessel,  §§  881-887. 

20.  Security,  g§  888-004. 

21.  Bond.    Stipulation,  §§  89{M52. 

22.  Sale,  §g  458-488. 

2a  Priority  of  Rights,  g§  484-488. 

24.  Mone^  in  Registry,  §g  ^B9^n. 

25.  Damages,  gg  498-505.  T 

IIL  Agreements  of  Parties,  gg  506-58a 

IV.  Amendments,  gg  587-821. 

1.  In  General,  gg  587-600. 
a  At  Law,  gg  601-706. 

a  In  Equity,  gg  706-760. 
4  In  Admiralty,  gg  770-821. 
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'..  4.  In  Admiralty,  g§  1338-1471. 
..      -8.  Fees,  §§  1472-1530.    • 
; "./X:. Default,  g§  1581-1571. 
^.    ".xi.  Demurrer  to  Evidence,  §§  1572*1595, 
\  '•  XII.  Discontinuance,  §§  1596-1632. 

XIII.  Dismissal,  §§  1683-1658. 

XIV.  Division  of  Opinion,  §§  1659-1724 
XV.  Equity.  §§  1725-1903. 

XVI.  Jury,  §§  1904-2339. 

1.  Jury  and  Jurors,  §§  1904-1969. 

2.  Trial  by  Jury,  g§  1970-2034. 

8.  Instructions  to  Jury,  §§  2085-220^ 
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ABATEMENT  AND  REVIVOR.  §8  1,  2. 

I.  Abatement  and  Revivor. 

Summary  —  Action  against  marshal  for  false  return,  %  1. 

§  1.  An  action  against  a  marshal  for  a  false  return  by  one  of  his  deputies  does  not  survive. 
United  States  v,  Daniel,  §  2. 
[Notes.—  See  §§  8-49.] 

UNITED  STATES  v.  DANIEL. 
(6  Howard,  11-14.     1847.) 

Opinion  by  Mr.  Justice  McLean. 

Statement  of  Facts. —  This  case  was  brought  here  from  the  district  of 
North  Carolina,  on  a  certificate  of  a  division  of  opinion  by  the  judges  under 
the  act  of  congress. 

A  jury,  having  been  impaneled  to  try  the  issues  joined,  found  for  the 
plaintiffs,  and  assessed  their  damages  at  $775.80.  This  verdict  was  taken  by 
consent  of  parties  subject  to  the  opinion  of  the  court  on  the  following  case. 

"  Beverly  Daniel,  being  in  his  life-time  marshal  of  the  district  of  North 
Carolina,  certain  executions,  at  the  instance  of  the  United  States,  from  the 
district  court  of  Newbern,  came  to  the  hands  of  one  of  the  deputies  of  the 
said  marshal,  who,  in  the  name  and  on  behalf  of  his  principal,  made  false  re- 
turns upon  some  of  them,  and  imperfect  and  insufficient  entries  on  others. 
After  the  death  of  Daniel  this  action  on  the  case  was  brought  against  the  de- 
fendants, his  executors,  to  recover  damages  for  the  said  false  and  insufficient 
returns;  and  it  is  contended  that  the  action  will  not  lie  and  is  not  sustainable 
against  them  as  executors,  and  it  .is  agreed  by  the  parties  that  judgment  shall 
be  rendered  for  the  plaintiffs  upon  the  said  verdict  if  the  court  shall  be  of  the 
opinion  that  such  action  is  sustainable ;  otherwise,  the  said  verdict  to  be  set  aside, 
and  the  action  to  be  discontinued."  And  on  a  motion  being  madafor  judg- 
ment, the  opinions  of  the  judges  were  opposed  on  the  point  reserved. 

§  2.  An  action  for  a  personal  wrong  does  not  survive  agaiiist  the  representa- 
tives of  defendant     Benefit  to  the  latter  is  the  test 

No  action  will  lie  against  an  executor  for  a  personal  wrong  by  the  testator. 
Com.  Dig.,  Administrator,  B.  Nor  does  it  lie  against  the  executor  of  a  jailer 
for  an  escape.  Ibid.  Waste  does  not  lie  against  an  executor  or  administrator; 
nor  an  action  upon  a  penal  statute.  So  trover  is  said  not  to  He  against  an  ex- 
ecutor upon  a  trover  and  conversion  by  his  testator,  though  a  different  form 
of  action  will  lie  for  the  same  cause.     Cowp.,  371. 

If  the  person  charged  has  secured  no  benefit  to  himself  at  the  expense  of 
the  sufferer  the  cause  of  action  is  said  not  to  survive;  but  where,  by  means  of 
the  offense,  property  is  acquired  which  benefits  the  testator,  there  an  action 
for  the  value  of  the  property  shall  survive  against  the  executor.  AnA  it  is 
laid  down  in  Cowper,  376,  with  respect  to  the  form,  that  no  action  survives 
where  the  plea  of  the  defendant  must  be  **not  guilty;"  but  where  the  case 
survives  some  other  form  must  be  pursued. 

If  the  deputy  marshal,  in  the  misfeasance  complained  of,  received  money 
or  property,  the  marshal  being  responsible  for  such  acts,  the  cause  of  action 
survived  against  his  executors.  But  this  is  not  the  case  made  in  the  present 
action.  It  is  an  action  ort  the  case  requiring  the  general  issue  of  '*  not  guilty." 
If  a  liability^  were  shown  against  the  deceased  marshal,  it  could  not  be  en- 
forced against  his  executors  in  this  form.    No  action,  where  the  plea  must  be 
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that  the  testator  was  not  guilty,  can  lie,  at  common  law,  against  the  executor. 
Upon  the  face  of  the  record  the  action  arises  ex  delicto;  and  all  private  crimi- 
nal injuries  or  wrongs,  as  well  as  all  public  crimes,  are  buried  with  the  oflfender. 
3  Bac.  Abr.,  539. 

The  provision  in  the  tenth  section  of  the  North  Carolina  statute,  "to  pre- 
vent the  abatement  of  suits  in  certain  cases,"  which  declares  that  an  action  of 
trespiass  on  the  case,  etc.,  shall  not  abate  by  the  death  of  either  party,  does  not 
affect  the  above  question. 

This  court  think  that  the  action,  in  the  form  prosecuted,  is  not  maintain- 
able; and  they  direct  the  fact  to  be  so  certified  to  the  circuit  court. 

§  8.  Abatement  bj  marriagre. —  A  plaintiff  died  during  the  pendency  of  an  action  of  cm- 
aumpaitf  and  the  suit  was  revived  by  scire  facias  in  the  nanie  of  his  administratrix.  The 
latter  then  married,  and  the  marriage  was  pleaded  by  defendant  puis  darrein  continuance. 
Thereupon  the  scire  facias  was  abated  and  a  new  scire  facias  issued  to  revive  the  original 
action,  in  the  name  of  the  husband  and  wife  as  personal  representatives  of  the  plaintiff,  and 
judgment  was  given  in  their  favor.  Held^  that  at  common  law  all  suits  abate  by  the  death 
or  marriage  of  plaintiff,  if  a  feme  sole,  and  that  no  act  of  congress  provided  for  the  case 
of  marriage;  but  that  this  was  not  an  original  suit  by  a  feme  sole;  that  upon  the  death  of 
pliintiff  this  did  not  become  the  suit  of  his  administratrix,  but  remained  the  Quit  of  ithe  in- 
testate, to  be  prosecuted  by  his  representatives,  and  that  the  second  scire  facias  to  revive  the 
suit  was  properly  issued.     McCoul  v,  Lekamp,*  2  Wheat.,  111. 

§  4.  Abatement  of  writ  of  mandamus. — Upon  the  death  or  retirement  from  office  of  the 
original  defendant  the  writ  of  mandamus  must  abate  in  the  absence  of  any  statutory  pro- 
vision to  the  contrary,  as  the  writ  of  mandamus  is  in  substance  a  personal  action  and  does 
not  reach  the  office.     United  States  v,  Boutwell,  17  Wall.,  604. 

§  5.  Abatement  of  writ  of  error. —  By  the  common  law  all  actions  abate  upon  the  death 
of  a  party  thereto  before  judgment.  If  the  plaintiff  in  error  in  a  personal  action  dies^fter 
judgment  and  before  assignment  of  error  a  writ  of  error  abates.  If  the  plaintiff  in  error  dies 
after  assignment  of  error  the  defendant  may  join  in 'error  and  proceed  to  get  the  judgment 
affirmed,  if  not  erroneous;  and  he  may  then  revive  it  against  the  representative  of  the 
plaintiff.  But  in  no  case  does  a  writ  of  error  in  personal  actions  abate  by  the  death  of  the  de- 
fendant in  e.rror,  whether  it  happen  before  or  after  errors  assigned.  In  the  case  of  real  actions 
the  heir  or  privy  in  estate,  who  is  injured  by  an  erroneous  judgment,  may  prosecute  a  wric 
of  error  to  reverse  it.  And  there  seems  no  good  reason  why,  in  case  of  the  death  of  his  an- 
cestor pending  proceedings,  he  may  not  be  admitted  to  become  a  party,  or  be  cited  to  become 
a  party,  to  pursue  or  defend  the  writ  in  the  same  manner  as  in  personal  actions.  The  court 
in  this  case  announced  their  intention  of  promulgating  a  general  rule  in  regard  to  the  latter 
class  of  cases.    Green  v.  Watkins,  6  Wheat.,  260. 

§  6.  Where  two  terms  have  elapsed  since  the  death  of  a  plaintiff  a  suit  may  be  revived  if 
it  appears  that  there  was  a  suggestion  of  such  death,  and  that  there  actually  were  personal 
representatives  witBin  that  time.     Evens  v,  Jackson,*  1  Overt.  (Tenn.),  237. 

§  7.  By  the  statutes  of  Wyoming,  if  the  plaintiff  dies  during  the  pendency  of  the  suit,  the 
suit  cannot  be  revived  by  his  administrator  unless  the  notice  of  revivor  is  served  and  returned 
in  the  same  manner  as  a  summons;  and  if  the  statute  is  not  strictly  complied  with  in  such 
service  and  return,  it  is  error,  and  the  verdict  will  be  set  aside.  Wolcott  v.  Fee,*  1  Wyom. 
Ty,  256. 

§  8.  Order  of  dismissal  nnnc  pro  tnnc— When  defendant  dies  during  the  term,  an  order 
dismissing  the  complainant's  bill  with  costs  may  be  entered  as  of  the  first  day  of  the  term,  in 
proper  circumstances,  and  this  though  there  was  no  hearing,  the  order  having  been  taken 
ex  parte,    Griswold  v.  Hill,*  1  Paine,  488. 

§9.  Proper  parties  to  condnct  siirvhing  snit.— Under  the  judiciary  act,  when  either 
party  dies  during  an  action  which  survives,  the  executor  or  administrator  may  come  in  vol- 
untarily and  immediately  and  be  made  a  party  on  motion,  without  a  scire  facias.    Ibid, 

g  10.  When  one  of  two  or  more  plaintiffs  in  error  dies,  it  is  not  necessary  to  make  his  rep- 
resentatives parties,  as  the  action  survives  to  the  others.    M'Kinney  v.  Carroll,  13  Pet,  66. 

§  1 1.  (Jpon  the  death  of  a  complainant  in  equity,  none  but  his  legal  representatives  will  be 
allowed  to  appear  in  his  place.  One  to  whom  he  has  transferred  his  interest  in  the  subject- 
matter  of  the  suit,  in  trust,  pending  suit,  has  no  right  to  come  in  as  a  representative,  as  his 
interest  was  just  the  same  before  the  death  of  complainant  as  after.  Barribeau  v.  Brant,*  17 
How.,  48. 
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§  13.  When  the  jurisdiction  of  the  court  has  attached  by  reason  of  ciiizeDship  in  a  case 
which  is  not  abated  by  death,  the  administrator  or  executor  of  a  deceased  party  may  carry 
on  the  suit  irrespective  of  his  citizenship.    Clarke  v,  Matbewson,  12  Pet.,  164. 

^  13.  Under  the  bankruptcy  act  in  force  in  1810,  if  an  assignee  dies  while  a  suit  is  pending 
which  has  been  begun  by  him  to  collect  a  debt  due  the  bankrupt,  the  personal  representative 
of  the  assignee  may  substitute  himself  as  plaintiff  in  such  suit,  and  save  it  from  abating. 
Richards  V.  Maryland  Ins.  Co.,  8  Or.,  84. 

§  14.  Under  the  practice  of  Maryland,  if  a  suit  is  brought  against  an  administrator,  and  he 
dips  pendente  2iYe,  the  suit  does  not  abate;  but  the  administrator  de  bonis  non  may  be  com- 
pelled to  defend.     Owen  v,  Blanchard,  2  Cr.  C.  C,  418. 

§  Id.  Actions  whieh  are  abated  by  death. —  If  an  alleged  involuntary  bankrupt  dies  after 
the  creditor's  petition  is  filed,  but  before  the  trial  by  jury  takes  place  which  he  has  demanded 
to  try  the  question  whether  or  not  he  has  committed  an  act  of  bankruptcy,  all  the  proceedings 
abate.     In  re  McDonald.*  10  Phila.,  273. 

§  16.  Actions  ex  delicto  die  with  the  person,  and  this  principle  is  not  affected  by  the  act  of 
congress  giving  special  bail  in  actions  brought  by  the  United  States  for  pecuniary  penalties. 
United  States  t?.  Korn,*  Gilp.,  49. 

§  17.  Under  the  laws  of  Virginia  an  a\;tion  in  the  circuit  court  for  damages  for  a  false  rep- 
resentation as  to  the  credit  of  another  is  abated  by  the  death  of  the  defendant.  Henshaw  t;. 
Miller,*  17  How.,  212. 

g  18.  A  writ  of  right  for  an  undivided  moiety  of  land  was  brought  by  plaintiff,  and  the  de- 
fendant died  before  appearance.  Upon  motion  of  the  plaintiff,  by  order  of  court,  the  suit 
was  revived  against  the  heirs  of  defendant.  These  entered  no  appearance,  and  judgment 
went  against  them  by  default.  Upon  error  it  was  held  that  at  common  law  the  death  of 
either  party  abated  the  suit,  and  that  section  81  of  the  judiciary  act  of  1789,  giving  the  repre- 
sentatives a  right  to  prosecute  the  suit  when  the  cause  of  action  survived,  applied  only  to 
personal  actions;  hence  judgment  must  be  reversed.     Mackers  v,  Thomas,*  7  Wheat.,  580. 

^  19.  In  an  action  brought  in  Ohio  to  recover  a  penalty  under  act  of  1703,  respecting  fugitives 
from  labor,  defendant  died  before  trial.  Upon  scire  facias  to  revive  the  suit  and  demurrer 
thereto,  it  was  Ae/d  that  an  action  for  a  penalty  was  an  action  which  died  with  th^  person ;  that 
no  act  of  congress  allowed  the  suit  to  be  revived ;  and  that  the  practice  act  of  Ohio,  wliich 
would  cover  the  case,  had  not  at  that  time  (1849)  been  adopted  by  any  act  of  congress;  henoe 
the  demurrer  must  be  sustained.    Jones  v.  Vanzandt,*  4  McL.,  604. 

g  20.  Actions  not  abated  by  death.  —  A  suit  against  three  copartners  for  an  injunction  to 
restrain  them  ffom  using  a  certain  patent  and  for  an  account  is  not  abated  by  the  death  <  f 
one  of  the  copartners.    Troy  Iron  and  Nail  Factory  v.  Winslow,  11  Blatch.,  513. 

^  21.  A  suit  in  equity  does  not  abate  by  the  death  of  a  co-plaintiff  or  co-defendant.  Fisher 
V.  Rutherford,*  1  Bald.,  188. 

§  82.  An  action  of  detinue  survives,  and  upon  the  death  of  the  plaintiff  his  administrator, 
duly  appointed,  is  entitled  to  be  substituted  as  plaintiff,  and  prosecute.the  suit  to  juagmeut. 
This  is  a  mere  continuation  of  the  original  suit,  and  the  citizenship  of  the  administrator  will 
not  affect  the  jurisdiction  of  the  court,  if  it  has  once  attached.  Trigg  v.  Conway,*  Hemp., 
711. 

g  28.  An  action  for  an  infringement  of  a  patent  will,  upon  the  death  of  respondent  after  a 
decree  of  infringement  and.  a  reference  to  a  roaster  to  assess  the  damages,  survive  againS't 
the  administrator.     Atterbury  v.  Gill,  2  Flip.,  289. 

§  24.  An  action  of  trespass  on  the  case  was  brought  against  a  defendant  in  Ohio  to  recover 
damages  for  the  loss  of  service  of  plaintiff^s  slaves,  caused  by  wrongful  acts  of  defendant. 
The  latter  died  before  judgment  and  scire  facias  was  brought  to  revive  the  suit  against  his 
administrators.  Held  that,  by  the  common  law,  causes  of  action  on  contracts  survive  to  the 
representatives  of  either  party,  and  on  torts  when  the  estate  of  deceased  received  some  gain 
from  the  wrong,  or  when  personal  property  of  plaintiff  was  injured  by  the  tort.  The  right  to 
revive  an  action,  however,  is  distinct  from  the  survival  of  it,  and  must  always  depend  upon 
statutory  provisions.     Jones  v,  Vanzandt,*  4  McL.,  599. 

§  25.  The  Ohio  act  of  1824  provides  that  an  action  of  trespass  or  trespass  on  the  case  for 
injury  to  property,  real  or  personal,  shall  not  abate,  and  the  act  of  congress  of  1828  adopts 
this  for  the  guidance  of  the  federal  courts  in  Ohio.  The  cause  of  action  in  this  suit  is  for  an 
injury  to  property  within  the  meaning  of  the  Ohio  act,  and  the  suit,  therefore,  does  not  abate. 
Ibid. 

§  26.  Blssolhtion  of  corporation. —  The  expiration  of  the  charter  of  the  Bank  of  the  United 
States,  on  the  4th  of  March,  1811,  abated  all  suits  then  pending  in  the  name  of  the  president, 
directors  and  company  of  that  bank.  The  President,  etc.,  of  the  Bank  of  the  United  States 
t.  McLaughlin's  Adm'r,  2  Cr.  C.  C,  20. 

§  27.  A  suit  against  a  national  bank  to  enforce  the  collection  of  a  demand  is  abated  by  a 
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decree  dipsolving  the  corporation  and  forfeiting  its  rights  and  franchises.     First  National 
Bank  v.  Colby,  21  Wall.,  609;  7  Ch.  Leg.  N.,  297. 

§  28.  During  the  pendency  of  a  suit  against  a  corporation  the  charter  was  surrendered  and 
was  accepted  by  the  legislature,  which  enacted  that  the  corporation  sliould  contio.ue  for  two 
years  longer  to  collect  its  debts,  dispose  of  its  property,  etc.,  and  that  it  should  be  capable  of 
prosecuting  and  defending  suits  at  law.  The  two  years  expired  before  the  termination  of 
this  suit.  Held,  that  the  corporation  was  defunct  by  operation  of  law,  and  as  no  provision 
was  made  in  favor  of  suits  unfinished  at  the  expiration  of  the  time,  the  suit  abated,  and  all 
future  proceedings  would  be  void.     Greeley  v.  Smith,*  3  Story,  657. 

§29.  In  a  suit  against  a  corporation  persons  served  as  officers  of  the  corporation  may 
plead  in  abatement  either  in  their  own  name  or  the  corporate  name:  (I)  that  the  corporation 
is  extinct ;  (2)  that  they  have  not  now  or  never  had  any  connection  with  the  corporation.  Or 
such  facts,  given  under  affidavit,  could  probably  be  presented  upon  motion  to  quash  the  writ, 
or  upon  suggestion  of  their  counsel,  appearing  as  friends  of  court.  Kelley  v.  Miss.  R.  Co.,*  10 
Cent.  L.  J.,  286. 

§  80.  Change  of  personiiel  In  parties. —  A  suit  in  the  federal  court  brought  by  a  foreign 
sovereign  does  not  abate  by  |he  change  in  person  of  the  sovereign,  as  by  his  deposition. 
Should  the  circumstances  require  it,  the  court  has  discretionary  powers  to  make  such  orders 
as  might  be  necessary  to  prevent  this  change  from  working  injury  to  the  other  party.  The 
Sapphire,  11  Wall.,  164. 

§  31.  Where  a  suit  in  equity  has  been  brought  in  a  United  States  district  court  against  an 
incorporated  state  board  of  commissioners,  and,  pending  the  suit,  the  board  is  changed  by 
substituting  two  new  for  two  original  members,  the  suit  may  continue  against  the  board  al- 
though the  new  members  reside  outside  the  district.  In  this  case,  a  bill  of  revivor  having  been 
filed  against  the  new  members,  the  court  said  it  would  not  consider  whether  in  such  a  case 
such  a  bill  was  necessary.     Hemingway  v.  Stansell,  16  Otto,  399. 

^  32.  A  writ  brought  by  a  person  before  bankruptcy  is  not  abated  by  substituting  his  as- 
Fignee  in  bankruptcy  as  plaintiff  in  his  stead.     Wise  v.  Decker,  1  Cr.  C.  C,  190.    » 

.5;  33.  Loss  of  interest  in  snlt.—  Under  the  Oregon  code  an  action  does  not  abate  by  reason 
of  the  cessation  of  plaintiff's  interest  in  it  by  alienation.     Elliot  v.  Teal.*  5  Saw.,  188. 

§  34.  By  the  t^ommon  law  the  death  of  either  party  before  judgment  abated  the  suit.  If 
there  was  but  one  defendant,  and  he  died  after  judgment,  no  execution  could  issue  unless  it 
was  tested  before  the  death.  In  such  case  it  was  necessary  to  revive  the  judgment  by  scire 
facias.     Ransom  v.  Williams,  2  Wall.,  313. 

§  35.  Operation  of  local  law.— If  the  cause  of  action  survives,  a  suit  pending  in  a  federal 
court  does  not  abate  on  the  death  of  either  party ;  but  such  suit  may  continue  to  be  prosecuted 
by  the  representative  of  such  deceased  party.  Whether  the  cause  of  action  does  survive  or 
not  is  a  question  of  local  law;  and  if  the  cause  of  action  does  survive,  the  federal  court  will 
continue  to  exercise  jurisdiction  over  the  case  although  the  representative  of  the  deceased 
party  is  a  citizen  of  the  same  state  as  the  opposite  party.  So,  in  Vermont,  when  an  action  of 
ejectment  survives,  a  Vermont  administrator  may  continue  to  prosecute  such  an  action, 
begun  by  his  intestate  before  his  death,  although  the  defendant  is  a  citizen  of  Vermont.  Hat- 
field f.  Bushnell,  1  Blatch.,  393. 

^  30.  The  survival  of  actions,  when  not  regulated  by  congress,  will  depend  on  the  law  of 
the  state.  In  Oregon  an  administrator  must  file  his  petition  to  continue,  within  one  year 
liom  the  death  of  plaintiff.     Barker  v.  Ladd,*  3  Saw.,  44. 

^  37.  In  equity.— After  answer  and  discovery,  a  suit  for  discovery  merely  cannot  be  re- 
vived, since  the  plaintiff  has  attained  his  object,  and  has  no  motive  for  reviving  his  bill. 
Horsburg  v.  Baker.  1  Pet.,  233. 

^  38.  A  suit  against  a  trustee  is  abated  by  his  death,  and  the  court  cannot  proceed  in  such 
suit  to  decree  against  his  successor.  Tlie  proper  proceeding;  is  to  file  a  supplemental  bill  in 
the  nature  of  a  bill  of  revivor  against  the  successor,  stating  all  proceedinj?s  on  the  original  bill, 
the  death  of  the  original  trustee,  etc.,  an<i  requiring  the  new  trustee  to  answer  the  charges 
contained  in  the  original  and  supplemental  bills.     Greeuleaf  v.  Queen,  1  Pet.,  138. 

S  39.  If  a  plaintiff  in  equity  dies  pending  the  suit  his  devisee  may  maintain  a  bill  in  the 
nature  of  a  bill  of  revivor,  whether  or  not  a  decree  has  been  rendered  in  the  original  suit, 
and  thus  have  the  benefit  of  the  former  proceedings.  He  cannot,  however,  bring  an  ordinary 
bill  of  revivor,  as  he  does  not  merely  continue  the  original  suit,  but,  by  claiming  under  a  de- 
vise, he  introduces  a  new  title  into  the  case,  and  one  which  may  be  controverted  not  only  by 
the  defendants  to  the  bill,  but  by  the  heirs  at  law,  as  to  whom  the  new  bill  is  original  Slack 
V.  Walcott,*  3  Mason,  508. 

§  40.  The  fact  that,  by  the  lex  loci  where  the  land  which  is  the  subject-matter  of  the  suit  is 
situated,  the  probate  of  a  will  is  conclusive,  does  not  enable  a  devisee  of  plaintiff  to  maintain 
a  bill  of  revivor,  as  the  probate  only  establishes  the  sanity  of  testator,  his  competency,  and 
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toe  actual  execution  of  the  instrument,  and  does  not  touch  upon  the  construction  of  the 
terms,  the  property  devised,  nor  the  parties  Co  whom  it  is  devised.    Ibid. 

g  41,  Quoire,  whether  the  devisee  must  join  the  heirs  at  law  as  parties  to  his  bill  in  the 
nature  of  a  bill  of  revivor,  in  a  state  where  the  probate  of  a  will  is  conclusive.     Ibid, 

§  4S.  After  a  decree  establishing  the  validity  of  the  complainant's  patent,  and  a  reference 
to  take  account  of  profits,  the  respondent  died.  After  the  expiration  of  rule  day,  to  answer 
a  bill  of  revivor  under  rule  56,  the  administrator  of  the  respondent  filed  a  demurrer  to  the 
bill  of  revivor,  which  the  complainant  moved  to  strike  out.  At  the  time  the  rule  to  answer 
expired,  and  prior  U>  the  filing  of  the  demurrer,  no  order  had  been  made  reviving  the  suit, 
nor  had  leave  to  file  the  demurrer  been  obtained.  Held^  under  rule  56,  the  case  was  not  re- 
vived, the  demurrer  might  stand,  and  the  motion  must  be  refused.  Upon  the  demurrer  it 
was  held  that  this  action  survived  and  an  order  of  revival  was  granted.  Atterbury  v.  Gill,* 
13  Pat.  Off.  Gaz.,  276, 

§  43.  One  of  the  defendants  to  a  bill  to  enforce  a  mortgage  died,  and  a  bill  of  revivor  was 
filed  to  bring  in  his  representatives  as  parties.  A  demurrer  was  filed.  Ileldt  that  the  de- 
murrer must  be  overruled.  **  The  causes  assigned  for  the  demurrer,  though  in  form  addressed 
to  the  bill  of  revivor,  are  all  in  fact  addressed  to  the  original  bill.  Nothing  can  be  more  clear 
tlian  that,  upon  a  bill  to  revive,  the  sole  questions  before  the  court  are  the  competency  of  the 
parties  and  the  correctness  of  the  frame  of  the  bill  to  revive."  Bettes  u  Dana,*  2  Sumn., 
383. 

§  44.  A  bill  in  equity  brought  in  a  state  court  was  dismissed  in  that  court,  and  the  decree 
was  reversed  in  the  state  supreme  court.  Defendant  then  sued  out  a  writ  of  error  from  the 
federal  circuit  court,  which  writ  w^s  dismissed.  Pending  this  writ  the  plaintiff  in  the  origi- 
nal suit  died.  Defendant  sued  out  a  second  writ  of  error,  suggesting  the  death  of  plaintiff 
and  substituting  his  representatives  as  parties.  JEfeZd,  that  this  was  not  the  proper  practice. 
Application  should  have  been  made  to  the  court  below  for  the  purpose  of  reviving  the  suit 
'*  in  the  name  of  the  widow  and  heirs  of  the  deceased ;  and  then  a  writ  of  error  could  have 
regularly  issued.  If  the  court  should  refuse,  then  it  would  become  necessary  to  issue  it  in 
the  name  of  these  representatives  in  the  usual  way,  serving  on  them  the  citation  to  appear  at 
the  next  term."    McClane  r.  Boon,*  6  Wall.,  244. 

^  45.  In  admiralty. —  In  proceedings  in  rem  in  admiralty  the  death  of  the  claimant  does 
not  abate  the  suit,  nor  render  a  subsequent  decree  therein  erroneous.  The  James  A.  Wright, 
10  Blatch.,  160. 

^  46.  By  the  admiralty  law  the  right  of  action,  in  the  case  of  a  tort,  dies  with  the  person 
injured;  and  a  statute  of  the  state  where  a  federal  court  is  sitting,  allowing  an  Hdministra- 
tor  to  bring  an  action  for  an  assault  and  battery  committed  upon  his  intestate,  will  not  en- 
able 6Ui:h  an  action  to  be  maintained  in  such  federal  court  for  an  assault  and  battery  upon 
the  high  seas.    Crapo  v.  Allen,  1  Spr.,  184. 

§  47.  When  a  cause  of  action  survives,  the  death  of  one  of  the  parties  in  a  suit  in  admi- 
ralty cannot  be  taken  advantage  of  either  at  the  hearing  or  by  any  mode  of  pleading.  All  the 
practice  demands  is  that  the  fact  be  suggested  on  the  proceedings  or  apud  acta;  and  that 
ordinarily  must  be  done  by  the  parties  with  whom  the  death  Jias  occurred,  and  not  by  the 
opposite  one&  The  action  will  then  proceed  as  if  no  death  had  occurred.  Nevitt  v.  Clarke, 
01c. .  316. 

^  48.  Where  a  party  to  a  proceeding  in  rem  in  admiralty  died  pending  an  appeal,  it  was 
held,  in  a  suit  to  enforce  the  judgment,  that  the  judgment  pronounced  by  the  court  of  appeal 
was  not  thereby  avoided,  both  because  the  proceedings  were  in  rem,  in  which  the  decree  of 
tliH  couit  binds  all  the  world,  and  also  because  the  fact  of  such  death  ought  to  have  been 
taken  advantage  of  by  means  of  a  direct  proceeding  for  that  purpose,  and  not  incidentally  in 
a  rollateral  suit  to  enforce  such  judgment.     Penhallow  v,  Doane's  Adm'r.  3  Dall.,  54. 

S:  49.  Where  the  death  of  a  passenger  is  caused  by  negligence,  his  administrator  may  re- 
cover damages  therefor  in  a  proceeding  in  rem  against  the  vessel,  the  cause  of  action  being 
contractual  and  surviving.    The  Steamship  City  of  Brussels,  6  Ben.,  370. 
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11.  Adhisalty. 

1.  In  General. 

Summary  —  Distinguished  from  common  law,  g  60. — Bond  is  substitute  for  property ^  §  51. — 
Relief  for  failure  of  security  not  given  for  ignorance  of  fact,  §  52. — Stipulation  may  be 
kept  good  by  court,  §  58. —  Amendment  not  to  affect  undertaking  of  surety,  g  ^.  —  Surety 
not  discharged  by  taking  mortgage,  %  55. —  A'eM?  sureties  oi'dered,  §  56. — Security  in  cross- 
libelf  §  57. —  Arrest  or  attachment  of  defendant  personally  served,  §  58. —  Power  of  court 
to  vary  its  decrees,  §  69. —  Right  to  file  libel  of  review,  §  60. —  Officer's  return  coniradictfd 
in  libel  for  review,  §  61. —  Petition  for  review  after  end  of  term,  §  62. —  Sentence  of  acquit- 
tal in  prize  court  not  to  divest  title  of  others,  §  63. — Exhausting  remedy  against  one  of 
two  vessels,  §  64. — No  power  to  order  re-arrest  of  vessel,  §  65. —  Duty  of  court  to  restore 
vessel  to  party  in  possession  before,  ^  66. —  Duty  of  marshal  in  contest  for  possession, 
§  67. —  Setting  aside  proceedings  on  account  of  marshals  false  return,  %  68. —  CourVs  con- 
trol not  lost  by  accidental  removal  from  its  custody,  %  69. —  Decree  in  personam  in  libel  in 
rem,  §  70. —  Libelant  to  rely  on  stipulation  as  he  accepted  it,  §  71. —  Affidavit  of  proctor, 
when  accepted,  §  72. 

§  50.  Admiralty  courts  proceed  according  to  the  principles,  rules  and  usages  which  belong 
to  the  admiralty  as  contradistinguished  from  the  courts  of  common  law.  United  States  v, 
Ames,  §§  73-76. 

§51.  Bonds  given  in  admiralty  upon  release  of  the  property  seized  are  a  substitute  for  the 
property.  A  question  as  to  the  recall  of  that  property  must  be  made  before  final  decree  on 
the  bond,  and  is  not  subject  to  review  on  appeal  to  t)ie  supreme  court.     Ibid. 

§  52.  In  the  absence  of  fraud  or  mistake,  relief  in  case  of  failure  of  the  security  will  not  be 
granted  on  the  ground  of  ignorance  of  a  fact  the  knowledge  of  which  might  have  been  ob- 
tained by  inquiry.    Ibid. 

g  53.  By  the  authority  conferred  by  supreme  court  rule  46,  as  also  by  their  inherent  power 
under  the  constitution,  courts  of  admiralty  may  make  just  provisions  for  special  cases,  as 
well  as  general  rules  of  practice;  and  under  this  general  power  the  court  has  authority  to 
see  that  a  stipulation  is  kept  good,  and,  in  case  of  insolvency  of  one  of  the  sureties,  to  require 
additional  security,  on  penalty  of  striking  out  claimant's  defense.  Tlie  City  of  Hartford, 
§77. 

§  54.  The  addition  of  a  new  party,  or  any  amendment  which  the  court  may  make  without 
affecting  the  identity  of  the  action,  will  not  affect  the  undertaking  of  a  surety.  The  Maggie 
Jones,  g§  78,  79. 

§  55.  When  a  vessel  has  been  seized  and  bonded,  taking  notes  and  mortgage  from  the 
owner  does  not  operate  to  extend  the  time  for  payment  so  as  to  discharge  the  surety.    Ibid. 

§  56.  When  a  ship  is  arrested  on  a  libel  in  rem,  and  is  discharged  on  a  stipulation  for  value, 
and  the  sureties  become  insolvent,  it  is  competent  for  the  court  to  order  new  sureties,  though 
the  libel  has  been  dismissed  by  decree  of  the  district  court,  which  decree  has  been  appealed 
from.     The  Virgo,  §§  80-82. 

S  57.  By  the  fifty-fourth  rule  in  admiralty,  providing  for  the  giving  of  security  by  respond- 
ents in  a  cross-libel,  it  is  not  intended  to  give  the  court  jurisdiction  of  the  cross-libel  as  one 
iri  rem  against  the  vessel  without  a  seizure  of  it  in  the  district.  The  object  of  the  rule  is  to 
compel  the  appearance  and  giving  of  security  by  a  respondent  in  a  cross-libel  in  personam. 
The  Steamer  Bristol,  §  88.  , 

§  58.  When  a  defendant  in  admiralty  is  found  in  the  district  and  is  personally  served  with 
process,  not  being  liable  to  arrest,  the  court  cannot  order  him  to  give  security  under  pain  of 
imprisonment,  but  it  may.  on  motion,  order  a  warrant  td  attach  his  goods  to  the  amount  sued 
for.     Louisiana  Ins.  Co.  v.  Nickerson,  §j5  84-87. 

^  50.  The  power  exists  in  a  court  of  admiralty  to  vary  its  own  decrees,  though  this  has  been 
sometimes  doubted.  In  America  a  distinction  has  been  taken  between  summary  applications 
made  at  the  term  in  which  the  decree  was  rendered  and  applications  after  the  end  of  the 
term,  which  must  be  by  filing  a  libel  of  review.     Snow  v,  Edwards,  ^§  88-92. 

§  00.  The  right  to  file  a  libel  of  review  in  defaulted  actions  is  not  taken  away  by  the  su- 
preme court  rule  allowing  the  decree  in  such  actions  to  be  rescinded  in  certain  specified  cir- 
cumstances.   Ibid, 

%  <U.  The  officer's  return  of  service  in  an  action  may  be  contradicted  by  the  defendant  in  a 
libel  of  review.    Ibid, 

§  62.  When  actual  fraud  is  charged,  and  the  petitioner  is  without  fault  and  without  other 
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remedy,  a  petition  for  review  will  be  allowed  in  admiralty,  though  filed  after  the  term  at 
-which  the  decree  was  rendered.    Northwestern  Car  Co.  v.  Hopkins,  $  93. 

§  68.  The  ordinary  sentence  of  acquittal  in  a  prize  court,  even  if  accompanied  by  an  order 
for  the  delivery  of  the  property  to  the  person  appearing  as  claimant  upon  the  record,  does  nut 
necessarily  divest  others  of  any  title  they  may  have  to  the  subject-matter  of  the  capture. 
Gushing  v.  Laird,  §g  94-96. 

§  64.  The  court,  if  justice  requires,  will  order  libelants  who  have  obtained  a  decree  against 
two  vessels  to  exhaust  their  remedies  against  one  before  proceeding  against  the  other.  The 
Helen  R.  Cooper  and  the  R.  L.  Mabey,  §  97. 

§  66.  The  court  has  no  power  to  order  back  into  the  custody  of  the  marshal  a  vessel  which 
lias  been  fairly  discharged  on  a  stipulation,  even  by  consent  of  the  parties  to  the  record.  The 
White  Squall,  §  98. 

§  66.  It  is  the  duty  of  the  court,  in  discharging  a  vessel  from  arrest,  to  restore  her  to  the 
party  who  was  in  possession  before,  and  not  simply  to  abandon  her  to  any  one  who  may  claim 
her.    The  Schooner  Two  ^farys,  §§  99-103. 

§  67.  If  there  is  a  contest  for  the  possession,  the  marshal  should  obtain  the  direction  of  the 
court,  and  if  he  has  improperly  delivered  the  vessel  to  a  party  under  a  mistake  as  to  his 
rights,  this  is  not  a  legal  execution  of  the  order  of  release,  and  the  court  does  not  lose  juris- 
diction to  retake  the  vessel.    Ibid, 

§  68.  When  a  marshal's  return  is  clearly  false,  the  court  may,  on  motion  of  an  inter- 
ested party,  order  the  return  to  be  amended,  the  attachment  to  be  vacated,  the  bond  canceled, 
and  all  proceedings  subsequent  to  the  return  of  process  set  aside.  The  International  Grain 
Ceiling  Co.  r.  Dill.  §§  103-106. 

g  69.  In  a  proceeding  in  rem  against  a  vessel,  a  valid  seizure  and  actual  control  of  the  vess?l 
by  the  marshal  gives  the  court  jurisdiction  over  the  subject-matter,  and  this  is  not  lost  by  an 
accidental,  fraudulent  or  improvident  removal  of  it  from  his  custody,  even  though  by  order 
of  the  court.    The  Rio  Grande,  g§  107,  108. 

g  70.  Though  a  decree  inperaonam  may  sometimes  be  rendered  at  the  end  of  a  suit  in  rem 
by  means  of  proper  amendments  and  allegations,  yet  this  cannot  be  done  where  the  record 
fails  to  show  clearly  that  the  respondent  is  personally  liable,  nor  in  collision  cases  where  the 
rules  forbid  a  claim  in  rem  and  in  personam  in  the  same  suit.  The  Steamship  Zodiac, 
§^  109-111. 

§  71.  When  a  libelant  consents  to  take  a  stipulation  signed  by  one  claimant  only,  who 
ciaimed  a  part  of  the  vessel,  he  cannot  afterwards  hold  another  claimant  of  another  part  of 
the  vessel  as  a  stipulator.    Ibid, 

%  7S.  The  affidavit  of  the  proctor  may  be  accepted  instead  of  that  of  the  party  in  many 
cases,  when  good  cause  is  shown.  Allowed  in  this  case  on  a  motion  for  additional  security. 
The  Brig  Harriet,  §  112. 

[NOTE&— See  g§  113-183.] 

UNITED  STATES  v,  AMEa 
.    (9  Otto,  a'5-48.    1878.) 

Appeal  from  U.  8.  Circuit  Conrt,  District  of  Massachusetts. 

Opinion  by  Mb.  Justice  Cliffobd. 

Statement  of  Facts. —  Judicial  cognizance  of  prize  cases  is  derived  from 
that  article  of  the  constitution  which  ordains  that  the  judicial  power  shall  ex- 
tend to  all  cases  of  admiralty  and  maritime  jurisdiction;  and  the  district  courts 
for  many  years  exercised  jurisdiction  in  such  cases  without  any  other  author- 
ity from  congress  than  what  was  conferred  by  the  ninth  section  of  the  judiciary 
act,  which  gave  those  courts  exclusive  original  cognizance  of  all  civil  causes  of 
admiralty  and  maritime  jurisdiction,  including  the  seizures  therein  mentioned, 
the  rule  adopted  being  that  prize  jurisdiction  was  involved  in  the  general  dele- 
gation of  admiralty  and  maritime  cognizance  as  conferred  by  the  language  of 
that  section.  Glass  v.  The  Betsey,  3  DalL,  6;  The  Admiral,  3  Wall.,  603; 
Jennings  v.  Carson,  1  Pet.  Adm.,  7;  1  Kent,  Com.  (12th  ed.),  355;  2  Stat.,  781, 
Bee.  o. 

Admiralty  courts  proceed  according  to  the  principles,  rules  and  usages  which 
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belong  to  the  admiralty  as  coutradistinguished  from  the  courts  of  common 
law.     Manro  v.  Almeida,  10  Wheat.,  473;  1  Stat.,  276. 

Seizure  of  the  property  and  the  usual  notice  precede  the  appearance  of  the 
claimant;  but  when  those  steps  are  taken,  the  owner  or  his  agent,  if  he  desires 
to  defend  the  suit,  must  enter  his  appearance  in  the  case,  and  the  court  may, 
in  its  discretion,  require  the  party  proposing  to  appear  and  defend  the  suit  to 
give  security  for  costs  as  a  preliminary  condition  to  the  granting  of  such  leave. 

Due  appearance  having  been  entered,  the  claimant,  if  he  wishes  to  avoid  the 
inconvenience  and  expense  of  having  the  property  detained  until  the  termina- 
tion of  the  suit,  may  apply  to  the  court  at  any  time  to  have  the  property  re- 
leased on  giving  bond,  which  application  it  is  competent  for  the  court  to  grant 
or  refuse.  Bail  in  such  a  case  is  a  pledge  or  substitute  for  the  property  as  re- 
gards all  claims  that  may  be  made  against  it  by  the  promoter  of  the  suit.  It 
is  to  be  considered  as  a  security,  not  for  the  amount  of  the  claim,  but  simply 
for  the  value  of  the  property  arrested  to  the  extent  of  the  claim  and  costs  of 
suit,  if  any,  beyond  the  preliminary  stipulation.    Williams  &  Bruce,  Prac,  210. 

Whenever  a  stipulation  is  taken  in  the  admiralty  for  the  property  subjected 
to  legal  process  and  condemnation,  the  stipulation  is  deemed  a  mere  substitute 
for  the  thing  itself,  and  the  stipulators  are  held  liable  to  the  exercise  of  all 
those  authorities  on  the  part  of*  the  court  which  the  tribunal  could  properly 
exercise  if  the  thing  itself  were  still  in  the  custody  of  the  court.  The  Palmyra, 
12  Wheat.,  1;  The  Wanata,  95  U.  S.,  611;  The  Steamer  Webb,  U  Wall.,  406. 

Fees  and  expenses  of  keeping  the  property  having  been  paid,  it  is  the  duty 
of  the  marshal  to  surrender  the  property  as  directed  in  the  order  of  release; 
and  it  is  settled  law  that  if  anv  one,  in  defiance  of  the  order,  unlawfuUv  de- 
tains  thd  same,  he  is  liable  to  be  proceeded  against  by  attachment.  The  Towan, 
8  Jurist,  223;  The  Tritonia,  5  Notes  of  Cases,  111. 

Concisely  stated,  the  material  facts  as  derived  from  the  allegations  of  the 
bill  of  complaint  are  as  follows:  1.  That  a  certain  steamboat  was  with  her 
cargo,  consisting  of  eleven  hundred  and  twent}'  bales  of  cotton,  seized  as  enemy 
property.  2.  That  proceedings  on  the  23d  of  March,  1865,  were  commenced 
against  the  property  in  the  district  court  for  the  eastern  district  of  Louisiana, 
to  procure  a  decree  of  forfeiture  of  the  property,  the  charge  being  that  the 
cargo  was  obtained  within  territory  occupied  by  armed  public  enemies.  3,  That 
the  person  named  in  the  bill  of  complaint  appeared  in  the  suit  as  claimant  of 
the  cargo,  and  obtained  an  order  of  the  court  that  the  cargo  of  cotton  might 
be  released  to  the  claimant  he,  the  claimant,  giving  bond  to  the  complain- 
ants in  the  sum  of  $350,000,  with  good  and  solvent  security.  4.  That  the 
claimant  on  the  following  day,  in  pursuance  of  the  order,  filed  the  required 
bond  to  the  amount  specified  in  open  court,  duly  executed  by  the  claimant  as 
principal  and  wnth  sureties  accepted  by  the  court  as  satisfactory.  5.  That  the 
marshal  on  the  same  day,  in  compliance  with  the  order  of  the  court,  released 
and  delivered  the  cargo  to  the  claimant.  6.  That  on  the  10th  of  May  follow- 
ing, the  district  court  entered  a  decree  in  the  suit  dismissing  the  libel,  and 
ordered  that  the  cargo  seized  be  restored  to  the  claimant,  from  which  de- 
cree the  complainants  appealed  to  the  circuit  court.  7.  That  the  circuit  court, 
on  the  8th  of  June  then  next,  reversed  the  decree  of  the  district  court  and 
entered  a  decree  condemning  the  steamboat  and  her  cargo  as  forfeited  to  the 
United  States,  and  condemning  the  claimant  to  pay  to  the  complainants 
$204,982.28,  with  interest,  and  a  decree  in  the  usual  form  against  the  sureties. 
8.  That  the  decree  last  named  is  in  full  force,  and  that  neither  the  claimant 
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nor  sureties  have  ever  paid  the  same  or  any  part  thereof  to  the  complaiiiants. 
9.  Nulla  bona  having  been  returned  upon  the  execution,  the  present  bill  of  com- 
plaint was  filed  in  the  name  of  the  United  States;  and  the  prayer  is  that  the 
executors  of  Oakes  Ames  may  be  decreed  to  admit  assets  m  their  hands  suf- 
ficient to  pay  and  satisfy  the  aforesaid  decree  and  interest  and  that  it  be 
decreed  that  they  shall  pay  the  amount  of  the  decree  and  interest  to  the  com- 
plainants. 

Certain  other  matters  are  also  set  forth  in  the  bill  of  complaint  which  it  is 
alleged  entitle  the  complainants  to  the  relief  prayed,  of  which  the  following 
are  the  most  material :  1.  That  at  the  time  of  the  seizure  of  the  steamboat  and 
her  cargo,  and  at  the  time  the  bond  for  the  release  of  the  cargo  was  given, 
and  at  the  time  the  decree  was  entered  against  the  claimant  and  his  sureties  in 
the  bond,  the  testator  of  the  executors  named  as  respondents  and  the  other 
respondent  named  were  partners  of  the  claimant  under  the  firm  and  style  al- 
leged in  the  bill  of  complaint,  and  that  the  partners  in  the  course  of  the  part- 
nership business  purchased  the  cargo  of  the  steamboat  for  the  benefit  of  the 
partnership,  and  that  the  other  two  partners  well  knew  of  the  commencement 
of  the  suit  by  the  complainants  to  procure  a  decree  of  forfeiture  of  the  prop- 
erty, and  that  tbey  directed  the  claimant  to  give  the  release  bond  in  the  name 
and  style  of  the  partnership  as  obligors,  and  that  the  copartners  obtained  pos- 
session of  the  cargo  and  sold  the  same,  and  received  the  proceeds  to  their  own 
use  as  copartners.  2.  That  large  sums  of  money,  to  wit,  $21,963.72,  paid  for 
storage,  internal  revenue,  and  the  charges  of  the  treasury  agent,  were  paid  with 
the  funds  of  the  partnership  with  full  knowledge  of  all  the  said  copartners,  as 
well  as  counsel  fees  and  the  expenses  of  defending  the  suit  to  condemn  the 
propert}'.  3.  That  the  complainants  at  the  time  the  release  bond  was  exe- 
cuted had  no  knowledge  that  these  parties  were  partners,  and  that  neither  the 
partnership  nor  the  partner  last  named  in  the  bill  of  complaint  have  sufficient 
goods  or  estate  to  pay  the  amount  of  the  decree  against  the  claimant,  and  his 
sureties. 

Service  was  made,  and  the  respondent  executors  appeared  and  demurred  to 
the  bill  of  complaint,  and  on  the  same  day  the  other  respondent  appeared,  and 
he  also  filed  a  demurrer  to  the  bill.  Continuance  followed,  and  at  the  next 
session  of  the  court  in  the  same  term  the  circuit  court  entered  a  decree  sus- 
taining the  demurrers  and  dismissing  the  bill  of  complaint.  Prompt  appeal 
was  taken  by  the  complainants  in  open  court,  and  they  now  assign  for  error 
that  the  circuit  court  erred  in  sustaining  the  demurrers  and  in  dismissing  the 
biH  of  complaint. 

Equitable  relief  is  claimed  by  the  cpmplainants  chiefly  upon  three  grounds, 
each  of  which  is  attempted  to  be  supported  upon  the  theory  that  they  have 
suffered  a  loss  and  that  they  have  not  an  adequate  and  complete  remedy  at 
law.  Irrespective  of  the  course  pursued  by  counsel  in  the  argument  of  the 
cause,  the  respective  grounds  of  claim  will  bo  examined  by  the  court  in  the 
following  order,  as  the  one  best  calculated  to  exhibit  the  controversy  in  its 
true  light. 

Throughout  it  may  be  considered  that  the  complainants  admit  that  they 
have  no  remedy  at  law,  but  they  contend  that  they  are  entitled  to  equitable 
relief  for  at  least  three  reasons:  1.  Because  the  property  seized  as  forfeited  to 
the  United  States  has  been  legally  condemned,  and  that  the  principal  and 
sureties  in  the  stipulation  for  value  given  for  the  release  of  the  same  at  the 
commencement  of  the  proceedings  in  the  admiralty  court  have  become  insolv- 
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ent  and  unable  to  pay  the  amount  of  the  decree  recovered  by  the  complain- 
ants in  the  admiralty  court.  2.  Because  the  otber  two  partnei^s  named  in  the 
bill  of  complaint  were  each  equally  interested  with  the  claimant  in  the  prop- 
erty seized  and  condemned,  of  which  the  complainants  had  no  knowledge; 
and  that  inasmuch  as  the  property  when  released  went  into  the  possession  of 
the  partnership  and  was  sold  for  the  benefit  of  all  the  partners,  the  claim  of 
the  complainants  is  that  they  are  entitled  to  equitable  relief.  3.  Because  the 
estate  of  the  deceased  partner  is  liable  for  the  whole  decree;  and  inasmuch  as 
his  estate  is  insu£Scient  to  pay  all  his  debts,  the  United  States  are  entitled  to 
maintain  the  bill  of  complaint  to  secure  their  preference. 

Due  seizure  of  the  property  was  made  and  due  proceedings  were  instituted 
in  the  admiralty  court  for  its  condemnation;  and  th^ allegations  of  the  bill  of 
complaint  show  that  the  person  named  was  duly  admitted  to  appear  as  claim- 
ant, and  that  the  admiralty  court  on  his  motion  passed  the  order  that  the 
property  should  be  released  upon  his  giving  a  bond  to  the  complainants  in  the 
sum  of  $350,000,  with  good  and  solvent  security,  whiph  is  the  usual  order  given 
in  such  cases. 

Proceedings  of  the  kind  are  usually  adopted  in  all  seizures  under  the  revenue 
and  navigation  laws,  as  is  well  known  to  every  practitioner  in  such  cases. 
1  Stat.,  696,  sec.  89;  E.  S.,  938.  Bond  or  stipulation  with  sureties  for  the 
discharge  of  the  property  seized  is  allowed  in  all  revenue  cases,  except  for 
forfeiture,  and  the  better  opinion  is  that  even  in  seizures  for  forfeiture  the 
bond  may  be  executed  in  the  same  manner  by  the  claimant.  Id.,  sees. 
940,  941. 

Pursuant  to  the  known  and  well-recognized  practice,  the  court  allowed  the 
claimant  to  give  the  bond  with  sureties  approved  by  the  court,  and  thereupon 
directed  the  marshal  to  surrender  the  property  to  the  principal  in  the  bond. 
Be\^ond  all  doubt,  therefore,  the  claimant  acquired  the  possession  of  the  prop- 
erty lawfully  and  in  pursuance  of  the  order  of  the  admiralty  court. 

Hearing  was  subsequently  had;  and  the  adnnralty  court  entered  a  decree 
in  the  case  dismissing  the  libel,  and  ordered  that  the  property,  consisting  of 
the  cargo  of  the  steamboat,  be  restored  to  the  claimant.  Due  appeal  to  the 
circuit  court  was  entered  by  the  libelants;  and  the  record  shows  that  the 
circuit  court  reversed  the  decree  of  the  district  court,  and  adjudged  and  de- 
creed that  the  steamboat  and  her  cargo  be  condemned  as  forfeited  to  the 
United  States.  No  appeal  was  ever  taken  from  that  decree,  and  the  allega- 
tions of  the  bill  ^of  complaint  also  show  that  the  circuit  court  entered  a  de-. 
cree  against  the  claimant  and  his  sureties  in  the  release  bond  or  stipulation 
for  value  in  the  sum  of  $204,982.28,  with  interest  and  costs  of  suit. 

Attempt  is  not  made  to  call  in  question  the  jurisdiction  of  the  admiralt}'' 
court,  nor  of  the  circuit  court  in  the  exercise  of  its  appellate  power  in  the  case. 
Nothing  can  be  better  settled,  said  Judge  Story,  than  the  proposition  that  the 
admiralty  may  take  a  fidejussory  caution  or  stipulation  in  cases  in  rem^  and 
that  they  may  in  a  summary  manner,  render  judgment  and  award  execution 
to  the  prevailing  party.  Jurisdiction  to  that  eflfect  is  vested  in  the  district 
court,  and  for  the  purposes  of  appeal  is  also  possessed  by  the  circuit  courts, 
both  courts  in  such  cases  being  fully  authorized  to  adopt  the  process  and 
modes  of  process  belonging  to  the  admiralty,  and  the  district  courts  have  an 
undoubted  right  to  deliver  the  property  on  bail  and  to  enforce  conformity 
to  the  terms  of  the  bailment.  Authority  to  take  such  security  is  undoubted, 
and  whether  it  be  by  a  sealed  instrument,  or  by  a  stipulation  in  the  nature  of 
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a  recognizance,  cannot  aflPect  the  jurisdiction  of  the  court.  Having  jurisdic- 
tion of  the  principal  cause,  the  court  must  possess  the  power  over, all  its  in- 
cidents, and  may  by  monition,  attachment  or  execution  enforce  its  decree 
against  all  who  become  parties  to  the  proceedings.  Brig  Alligator,  1  Gall., 
145;  Nelson  v.  United  States,  Pet.  C.  C,  235. 

§  73.  Bond9  given  in  admiralty  upon  release  of  the  property  seized  are  a  mbsti- 
tuiefor  that  property,  A  question  as  to  the  recall  of  the  property  must  he  made 
hef ore  final  decree  on  the  bond.     It  camwt  he  revieiced  here. 

Bonds  given  in  such  cases,  says  Dunlap,  are  to  all  intents  and  purposes  stip- 
ulations in  the  admiralty,  and  must  be  governed  by  the  same  rules.  Original 
cognizance  in  such  cases  is  exclusive  in  tbe  district  courts;  but  the  circuit 
courts,  in  the  exercise  of  their  appellate  jurisdiction,  possess  the  same  power 
to  the  extent  necessary  in  re-examining  the  orders  and  decrees  of  the  subordi- 
nate court.  Dunlap,  Prac,  174;  The  Peggy,  4  C.  Rob.,  389;  The  Ann  Caro- 
line, 2  Wall.,  558. 

Such  security  was  taken  for  the  cargo  seized  in  the  district  court,  and  no  re- 
view of  that  order  was  asked  in  the  circuit  court.  Where  an  appeal  is  taken 
from  the  decree  of  the  district  court,  the  res^  if  not  released,  or  the  bond  or 
stipulation  for  value,  follows  the  cause  into  the  circuit  court,  where  the  fruits 
of  the  property,  if  not  released,  or  the  bond  or  stipulation  for  value,  may  be 
obtained  in  the  same  manner  as  in  tbe  court  of  original  jurisdiction,  the  bond 
or  stipulation  being  in  fact  nothing  more  than  a  security  to  enforce  the  final 
decree.    McLellan  v.  United  States,  1  Gall.,  227. 

It  matters  not,  says  the  same  magistrate,  whether  the  security  in  such  a 
cause  be  a  bond,  recognizance  or  stipulation,  as  the  court  has  an  inherent  right 
to  take  it  and  to  proceed  to  render  judgment  or  decree  thereon  according  to 
tbe  course  of  the  admiralty,  unless  where  some  statute  has  prescribed  a  differ- 
ent rule.     The  Octavia,  1  Mas.,  150;  The  Wanata,  supra. 

Securities  of  the  kind  are  taken  for  the  property  seized  for  the  value  of  the 
same  when  delivered  to  the  claimant,  and  the  stipulation  will  not  be  reduced 
if  the  property  when  sold  brings  less  than  the  appraised  value,  nor  can  the 
court  award  any  damages  against  the  sureties  beyond  the  amount  of  the  stip- 
ulation, even  if  the  amount  of  the  stipulation  is  less  than  the  decree.  The 
Hope,  1  Sob.  Adm.,  155. 

Authorities  may  be  found  which  deny  the  power  even  of  the  admiralty  court 
to  recall  the  property  for  any  purpose  after  the  stipulation  for  value  has  been 
given  and  the  property  has  been  delivered  to  the  claimants.  The  Wild  Banger, 
Brown  &  Lush.,  671;  Kalamazoo,  9  Eng.  L.  &  Eq.,  557;  S.  C,  15  Jur»,  885; 
The  Temiscouta,  2  Spinks,  211 ;  The  White  Squall,  4  Blatch.,  103;  The  Thales, 
10  id.,  203. 

Other  decided  cases,  perhaps  for  better  reason,  hold  that  in  case  of  misrep- 
resentation or  fraud,  or  in  case  the  order  of  release  was  improvidently  given 
without  any  appraisement  or  any  proper  knowledge  of  the  real  value  of  the 
property,  it  may  be  recalled  before  judgment  where  the  ends  of  justice  require 
the  matter  to  be  reconsidered.  The  Hero,  Brown  &  Lush.,  447;  The  Union,  4 
Blatch.,  90;  The  Duchese,  Swabey,  264;  The  Flora,  Law  Rep.,  1  Adm.,  45; 
The  Virgo,  13  Blatch.,  255. 

Suppose  the  power,  in  case  of  fraud,  misrepresentation  or  manifest  error  in 
the  court,  exists  in  the  court  of  original  jurisdiction,  or  even  in  the  circuit  court, 
inasmuch  as  the  stipulation  for  value  follows  the  appeal  into  that  court,  still 
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it  IS  clear  that  no  otber  court  possesses  anysnch  jurisdiction  nor  any  power  to 
re-examine  the  discretionary  raling  of  the  admiralty  courts  in  that  regard. 
Smart  v.  Wolflf,  3  T.  E.,  340;  Lord  Camden  v.  Home,  4  id.,  382;  The  Wanata, 
aupra;  Houseman  v.  The  Schooner  North  Carolina,  14  Pet.,  40. 

Even  if  the  rule  were  otherwise  it  would  not  avail  the  complainants  in  this 
case,  as  they  never  made  any  application  either  to  the  district  court  or  to  the 
circuit  court  to  recall  the  property,  nor  is  it  now  pretended  that  the  amount 
of  the  stipulation  is  not  fully  equal  to  the  value  of  the  cargo  released,  nor  that 
the  sureties  were  not  perfectly  solvent  at  the  time  the  bond  was  executed. 
Nothing  of  the  kind  is  alleged,  and  of  course  nothing  of  the  kind  is  admitted 
bv  the  demurrer. 

Suitors  in  cases  of  seizures  on  waters  navigable  from  the  sea  by  vessels  of 
ten  or  more  tons  burthen  are  saved  the  right  of  a  common-law  remedy  where 
the  common  law  is  competent  to  give  it.     1  Stat,  77. 

Given  as  the  bond  was  on  the  release  of  the  cargo  of  cotton  in  a  suit  in  rem 
for  its  condemnation,  it  became  the  substitute  for  the  property ;  and  the  remedy 
of  the  libelants,  in  case  they  prevailed  in  the  suit  in  rem  for  condemnation, 
was  transferred  from  the  property  to  the  bond  or  stipulation  accepted  by  the 
court  as  the  substitute  for  the  property  seized.  Common-law  remedies  in 
cases  of  seizure  for  forfeiture  or  to  enforce  a  lien  are  not  competent  to  eflfect 
the  object  for  which  the  suit  is  instituted,  and  consequently  the  jurisdiction 
conferred  upon  the  district  courts,  so  far  as  respects  that  mode  of  proceeding, 
is  exclusive.  Parties  in  such  cases  may  proceed  in  rem  in  the  admiralty;  and 
if  they  elect  to  pursue  their  remedy  in  that  mode,  they  cannot  proceed  in  any 
other  forum,  as  the'  jurisdiction  of  the  admiralty  courts  is  exclusive  in  that 
mode  of  proceeding,  subject,  of  course,  to  appeal  to  the  circuit  court.  Leon 
V,  Galceran,  11  Wall.,  186;  Steamboat  Company  v.  Chase,  16  id.,  622;  The 
Belfast,  7  id.,  624. 

Proceedings  in  rem  are  exclusively  cognizable  in  the  admiralty,  and  the 
question  whether  a  case  is  made  for  the  recall  of  property  released  under  bond 
or  stipulation  in  such  a  case  must,  beyond  all  doubt,  be  determined  by  the 
courts  empowered  to  hear  and  determine  the  matter  in  controversy  in  the 
pending  suit.  Nor  id  there  anything  unusual  in  the  fact  that  other  parties 
beside  the  claimant  were  interested  in  the  property  seized  at  the  time  the 
property  was  released  and  the  bond  for  value  taken  in  its  place.  In  the  Mat- 
ter of  William  Stover,  1  Curt.  C.  C,  201;  The  Adeline  and  Cargo,  9  Cranch, 
244. 

Whenever  a  seizure  takes  place,  it  is  the  right  of  the  owner  to  appear  and 
file  his  claim,  if  he  complies  with  the  preliminary  order  of  the  court  as  to 
costs;  but  the  claim  is  often  made  by  the  master  of  the  vessel  or  the  manag- 
ing owner,  and  it  may  be  made  by  an  agent  or  the  consignee,  and  in  the  case 
of  a  foreign  ship  it  may  be  filed  by  the  consul  of  the  nation  to  which  the  ship 
belongs.  Experience  has  approved  the  practice,  as  the  security  is  rendered 
sufficient  by  the  sureties;  nor  is  the  danger  of  loss  from  their  insolvency  much, 
if  an}',  greater  than  what  arises  where  the  property  is  retained,  from  liability 
to  decay  or  to  destruction  by  fire  or  flood.  Admiralty  courts  everywhere 
favor  the  practice,  and  the  same  is  sanctioned  to  a  very  large  extent  by  the 
acts  of  congress.     9  Stat.,  81 ;  R.  S.,  sec.  941. 

Many  of  the  preceding  observations  made  to  prove  that  the  first  ground  of 

claim  set  up  by  the  complainants  cannot  be  sustained  are  equally  applicable 
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to  the  second,  for  the  same  purpose;  but  there  is  another  answer  to  the  second, 
which  is  even  more  conclusive  than  anything  before  remarked  to  show  that 
the  decree  of  the  circuit  court  is  correct. 

Although  the  claimant  is  the  sole  principal  in  the  bond,  yet  the  allegations 
in  the  bill  of  complaint  are  that  the  other  two  partners  were  equally  interested 
in  the  property,  and  that  the  claimant  procured  the  release  of  the  property 
for  the  benefit  of  the  copartnership;  and  the  complainants  allege  that  the 
transaction* should  be  viewed  in  all  respects  as  if  all  the  members  of  the  firm 
had  been  principals  in  the  bond,  inasmuch  as  the  property  when  released  went 
into  the  possession  of  the  firm  and  was  sold  for  the  benefit  of  all  the  partners. 
Concede  what  is  not  admitted,  that  evidence  to  prove  that  theory  may  be  ad^ 
missible,  it  is  nevertheless  true  that  the  theory  must  be  examined  in  view  of 
the  established  fact  that  the  circuit  court  entered  a  final  decree  on  the  bond 
against  the  principal  and  sureties  for  the  whole  value  of  the  cargo  which  was 
seized  and  condemned,  and  the  bill  of  complaint  alleges  that  the  decree  of 
the  circuit  court  is  in  full  force  and  unreversed. 

None  of  the  authorities  afford  any  countenance  whatever  to  the  theory 
that  the  property  released  can  be  recalled  for  any  purpose  after  the  property 
has  been  condemned  and  the  libelants  have  proceeded  to  final  judgment 
against  the  principal  and  sureties  in  the  bond  or  stipulation  for  the  release  of 
the  property  seized.  Difficulties  of  the  kind,  it  would  seem,  must  be  insuper- 
able; but  if  thej'  could  be  overcome,  there  is  still  another,  which  of  itself  is 
entirely  sufficient  to  show  that  the  second  ground  of  claim  is  no  better  than 
the  first. 

§  74.  Judgment  against  one  of  several  joint  contractors  is  a  har  to  a  suit 
agninAt  the  others  where  the  obligation  is  not  joint  and  several. 

Judgment  has  already  been  rendered  against  the  claimant,  and  even  admit- 
ting that  the  other  two  partnera  may  be  treated  as  if  they  were  joint  princi- 
pals in  the  bond  given  for  the  value  of  the  property  released,  it  is  quite  clear 
that  the  judgment  against  the  claimant  would  be  a  bar  to  an  action  against 
the  other  partners  upon  the  bond.  Even  without  satisfaction,  a  judgment 
against  one  of  two  or  more  joint  contractors  is  a  bar  to  an  action  against  the 
others,  within  the  principle  of  the  maxim  transit  in  rem  judtcatam^  the  cause 
of  action  being  changed  into  matter  of  record.  King  v.  Hoare',  13  Mee.  &  W., 
494. 

Judgment  in  such  a  case  is  a  bar  to  a  subsequent  action  against  the  other 
joint  contractors,  because,  the  contract  being  joint  and  not  several,  there  can 
be  but  one  recovery.  Consequentl}'^  the  plaintiflf,  if  he  proceeds  against  one 
only  of  the  joint  contractors,  loses  his  security  against  the  others,,  the  rule 
being  that  by  the  recovery  of  the  judgment,  though  against  one  only,  the  con- 
tract is  merged  and  a  higher  security  substituted  for  the  debt.  Sessions  v. 
Johnson,  95  U.  S,,  347;  Mason  v.  Eldred,  6  Wall.,  231.  From  which  it  fol- 
lows, if  the  theory  of  the  complainants  is  correct  that  the  bond  is  to  be  re- 
garded as  the  joint  bond  of  the  three  partners,  that  they  are  without  remedy 
against  the  other  two,  as  they  have  proceeded  to  final  judgment  against  the 
claimant. 

Neither  of  the  other  partners  signed  the  bond,  but  the  complainants  allege 

that  the  firm  directed  the  claimant  to  give  the  bond  for  and  in  the  name  and 

style  of  their  said  partnership  as  obligors;  to  which  it  may  be  answered  that 

if  the  firm  gave  such  directions  the  claimant  did  not  follow  them,  as  the  bond 

set  forth  in  the  record  as  an  exhibit  to  the  bill  of  complaint  shows  that  it  is 
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the  individaal  bond  of  the  alleged  senior  partner.  Nor  do  the  complainants 
pretend  that  the  other  partners  ever  signed  the  instrument,  but  they  contend 
that  the  demurrer  admits  everything  which  they  have  alleged. 

§  76,  Matters,  of  fact  wed  pleaded  are  admitted  hy  a  demurrer*,  hut  eonclu- 
sions  of  law  are  not. 

Matters  of  fact  well  pleaded  are  admitfed  by  a  demurrer,  but  it  is  equally 
well  settled  that  mere  conclusions  of  law  are  not  admitted  by  such  a  proceed- 
ing. Dillon  V.  Barnard,  21  Wall.,  430;  Ford  v.  Peering,  1  Ves.  Oh.-,  71 ;  Lea  v.  ' 
Robeson,  12  Gray  (Mass.),  280;  Eedmond  v.  Dickerson,  1  Stockt.  (N.  J.),  507; 
Murray  v.  Clarendon,  Law  Eep.,  9  Eq.,  17;  Nesbitt  v.  Berrldge,  8  Law  Times 
(N.  S.),  76;  Story,  Eq.  Plead.  (7th  ed.),  sec.  452. 

Facts  well  pleaded  are  admitted  by  a  demurrer;  but  it  does  not  admit  mat- 
ters of  inference  or  argument;  nor  does  it  admit  the  alleged  construction  of 
an  instrument  when  the  instrument  itself  is  set  forth  in  the  record,  in  cases 
where  the  construction  assumed  is  repugnant  to  its  language.  Authorities  to 
that  effect  are  numerous  and  decisive;  nor  can  it  be  admitted  that  a  demurrer 
can  be  held  to  work  an  admission  that  parol  evidence  is  admissible  to  enlarge 
or  contradict  a  sealed  instrument  which  has  become  a  matter  of  record  in  a 
judicial  proceeding.  Beckham  v.  Drake,  9  Mee.  &  W.,  78;  Humble  v.  Hunter, 
12  Law  Eep.,  Q.  B.,  315;  McArdle  v.  The  Irish  Iodine  Company,  15  Irish  C.  L., 
146;  Sprigg  v.  Bank  of  Mount  Pleasant,  14  Pet.,  201. 

Mere  legal  conclusions  are  never  admitted  by  a  demurrer;  nor  would  it 
benefit  the  complainants  even  if  it  could  be  held  otherwise,  as  it  must  be  con- 
ceded that  the  theory  of  the  bill  of  complaint  is  that  the  liability  of  the  three 
partners  is  a  joint  liability,  and  it  is  equally  well  settled  that  a  judgment 
against  one  in  such  a  case  is  a  bar  to  a  subsequent  action  against  either  of  the 
others,  as  appears  from  the  authorities  already  cited,  to  which  many  more  may 
be  added.  Robertson  v.  Smith,  18  Johns.  (N.  Y.),  459;  Ward  v.  Johnson,  13 
Mass.,  148;  Cowley  v.  Patch,  120  id.,  137;  Smith  v.  Black,  9  Serg.  &  R.  (Pa.), 
142;  Beltzhoover  v.  The  Commonwealth,  1  Watts  (Pa.),  126. 

Where  the  contract  is  joint  and  several  the  rule  is  different  to  the  extent 
that  the  promisee  or  obligee  may  elect  to  sue  the  promisors  or  obligors  jointly 
or  severally;  but  even  in  that  case  the  rule  is  subject  to  the  limitation  that  if 
the  plaintiff  obtains  a  joint  judgment  he  cannot  afterwards  sue  the  parties  sepa- 
rately, for  the  reason  that  the  contract  or  bond  is  merged  in  the  judgment, 
nor  can  he  maintain  a  joint  action  after  he  has  recovered  judgment  against 
one  of  the  parties,  as  the  prior  judgment  is  a  waiver  of  his  right  to  pursue  a 
joint  remedy.     Sessions  v.  Johnson,  supra. 

§  76.  In  the  absence  of  fraud  or  mistake  ignorance  of  the  ownership  of  the 
property  is  no  ground  for  relief  in  equity  against  the  parties  other  than  those 
against  whom  judgment  has  been  rendered. 

Concede  that,  and  still  the  complainants  aver  that  they  did  not  know,  when 
they  obtained  their  decree  against  the  claimant  and  his  sureties,  that  the  prop- 
erty belonged  to  the  partnership,  or  that  the  bond  for  value  was  in  fact  given 
by  the  claimant  pursuant  to  the  direction  of  the  other  partners. 

Averments  in  a  bill  of  complaint  that  the  parties  to  a  judicial  proceeding 
understood  that  the  legal  effect  would  be  different  from  what  it  really  is 
amounts  merely  to  an  averment  of  a  mistake  of  law,  against  which  there  can 
be  no  relief  in  a  court  of  equity.    Hunt  v.  Rousmaniere's  Administrators,  1^ 
Pet,  1. 

Courts  of  equity  may  compel  parties  to  execute  their  agreements,  but  they 
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have  no  power  to  make  agreements  or  to  alter  those  which  have  been  under- 
standingly  made;  and  the  same  rule  applies  to  judgments  duly  and  regularly 
rendered  and  in  full  force.  1  Story,  Eq.  (9th  ed.),  sec.  121;  Bilbie  v.  Lumley, 
2  East,  1S3. 

Fraud  is  not  imputed,  nor  is  it  charged  that  there  was  any  mistake  or  mis- 
representation. Where  there  is  neither  accident  nor  mistake,  misrepresenta- 
tion nor  fraud,  there  is  no  jurisdiction  in  equity  to  aiford  relief  to  a  -party  who 
has  lost  bis  remedy  at  law  through  mere  ignorance  of  a  fact,  the  knowledge 
of  which  might  have  been  obtained  by  due  diligence  and  inquiry,  or  by  a  bill 
of  discovery.  Penny  v.  Martin,  4  Johns.  (N.  Y.)  Ch.,  566;  Anderson  v.  Levan, 
1  Watts.  &  S.  (Pa.),  334. 

Courts  of  equity  will  not  grant  relief  merely  upon  the  ground  of  accident, 
where  the  accident  has  arisen  without  fault  of  the  other  party,  if  it  appears 
that  it  might  have  been  avoided  by  inquiry  or  due  diligence.  1  Story,  Eq. 
(9th  ed.),  sec.  105. 

Ignorance  of  the  facts  is  often  a  material  allegation,  but  it  is  never  sufficient 
to  constitute  a  ground  of  relief,  if  it  appears  that  the  requisite  knowledge 
might  have  been  obtained  by  reasonable  diligence.     Id.,  sec.  146. 

Kelief  in  equity  will  not  be  granted  merely  because  a  security  in  an  admi- 
ralty suit  becomes  ineffectual  if  it  appears  that  it  became  so  without  fraud, 
misrepresentation  or  accident,  which  might  have  been  prevented  by  due  dili- 
gence. Hunt  ?;.  Kousmanier^s  Administrators,  2  Mas.,  366;  Sedam  i;.  Will- 
iams, 4  McLean,  51.  Having  come  to  the  conclusion  that  the  alleged  claim 
of  the  United  States  is  not  well  founded,  the  question  of  priority  becomes 

wholly  immaterial 

Decree  affirmed. 
Mb.  JuemcE  Bkadlet  dissented. 

THE  CITY  OF  HARTFORD. 
(District  Court  for  New  York:  11  Federal  Reporter,  89-03.    1883.) 

Opinion  by  Bkown,  J. 

Statement  of  Facts. —  The  libel  in  this  case  was  filed  on  the  22d  day  of 
March,  1881,  to  recover  $1,012.15  damages  for  injuries  by  collision.  The  Hart- 
ford &  New  York  Steamboat  Company  appeared  as  claimant,  and  gave  a 
bond  under  the  act  of  1847  for  the  release  of  the  vessel  arrested,  with  two 
sureties,  who  were  approved  upon  justification.  The  claimant  afterwards 
filed  an  answer,  and  the  cause  is  still  pending  in  this  court.  Upon  an  afiidavit 
showing  that  one  of  the  sureties  has  died  insolvent,  that  the  claimant  is  a  for- 
eign corporation  and  has  made  an  assignment  of  all  its  property  and  is  insolv- 
ent, the  libelants  move  for  an  order  that  the  claimant  file  additional  security, 
and  that  the  other  surety  be  required  to  appear  and  be  examined  touching  his 
sufficiency.  In  reply,  an  affidavit  is  submitted  on  the  part  of  the  claimant, 
asserting  on  information  and  belief  that  the  claimant's  assets  are  sufficient  to 
pay  their  creditors  and  leave  a  large  surplus,  and  that  the  living  surety  is  a 
person  of  large  means  and  of  ample  responsibility;  and  an  affidavit  has  also 
been  submitted  by  the  surviving  surety  to  the  effect  that  his  circumstances  are 
unchanged  since  his  approval  on  the  bond.  As  the  moving  affidavit  does  not 
allege  any  change  in  the  circumstances  of  the  living  surety  since  his  approval, 
tio  sufficient  reason  appears  for  requiring  further  justification  on  his  part. 

Some  question  has  been  raised  concerning  the  power  of  the  court  to  require 
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additional  security  in  place  of  the  deceased  surety  in  the  bond  given  under  the 
act  of  1847.  Though  I  have  not  been  referred  to  any  express  adjudication  on 
the  subject  where  the  authority  of  the  court  has  been  questioned,  it  has  cer- 
tainly been  the  practice  of  this  court,  in  repeated  instances,  to  require  further 
security,  as  in  case  of  "  stipulations." 

§  77.  Power  of  the  court  to  require  additional  security. 

The  power  to  require  additional  security,  where  that  previously  given  has 
become  insufficient  or  worthless,  like  that  of  abating  exorbitant  security,  has 
long  been  recognized  as  one  of  the  incidental  powers  of  the  court  in  regulat- 
ing its  practice  and  proceedings.  By  the  sixth  section  of  the  act  of  August 
23,  1842  (5  St.  at  Large,  518),  the  supreme  court  were  authorized  "  generally 
to  regulate  the  whole  practice  of  the  said  [admiralty]  courts."  Acting  upon 
this  authority,  and  recognizing  the  requirement  of  additional  security  as  be- 
longing to  the  department  of  *'  practice  and  proceedings,"  the  supreme  court, 
by  rule  6  of  its  general  admiralty  rules,  provided  that  "  in  all  suits  in  per- 
sonam^ ...  if  either  of  the  sureties  shall  become  insolvent  pending  the 
suit,  new  sureties  may  be  required  by  the  order  of  the  court  to  be  given,  upon 
motion  and  due  proof  thereof;"  and  by  rule  46  the  district  and  circuit  courts, 
*'in  all  cases  not  provided  for  by  the  foregoing  rules,  are  to  regulate  the  prac- 
tice of  said  courts,  respectively,  in  such  manner  as  shall  be  deemed  most  ex- 
pedient for  the  due  administration  of  justice  in  suits  in  admiralty."  By  rule 
65  of  this  court  it  is  accordingly  provided  that  "  in  all  cases  of  stipulations  in 
civil  and  admiralty  causes  any  party  having  an  interest  in  the  subject-matter 
may  move  the  court,  on  special  cause  shown,  for  greater  or  better  security." 

While  the  sixth  general  rule  in  admiralty  does  not  provide  expressly  for 
suits  in  rern,  the  fifty-fifth  rule  of  this  court  does  apply  to  suits  iii  personam 
and  to  suits  in  rem  alike;  and  this  power,  "in  all  cases  of  stipulations,"  has 
never  been  questioned  so  far  as  I  am  aware.  The  language  of  the  fifty-fifth 
rule  of  this  court  has  not  been  amended  since  the  act  of  1847  so  as  to  embrace 

• 

expressly  the  cases  of  sureties  in  bonds  given  under  that  act.  But  the  author- 
ity expressly  conferred  by  rule  46  of  the  supreme  court  rules  in  admiralty 
upon  district  and  circuit  courts,  to  "  regulate  the  practice  as  they  shall  deem 
most  expedient  for  the  due  administration  of  justice,"  as  well  as  their  inherent 
power  as  courts  of  admiralty  under  the  constitution,  extends  no  less  to  the 
enactment  of  general  rules  than  to  just  provisions  for  cases  as  they  arise  not 
previously  provided  for  by  any  express  rule. 

In  the'  case  of  The  Virgo,  13  Blatch.,  255,  the  sureties  in  the  stipulation 
given  in  the  district  court  had  become  insolvent  during  the  appeal  to  the  cir- 
cuit, in  which  court  a  motion  was  made  for  new  sureties,  and  there  was  no 
rule  in  that  court  in  regard  to  the  subject.  The  court,  Benedict,  J.,  says:  "  In 
the  absence  of  a  rule  the  court  has  power  to  remedy  the  omission  by  order 
made  in  the  cause."  Upon  the  objection  that  the  stipulation  once  given  for 
value  as  a  substitute  for  the  vessel  could  not  be  required  to  be  changed,  he 
continues:  "It  is  not  the  sole  substitute.  ...  If  it  were  so,  additional 
security  could  never  be  required  when  once  the  vessel  is  released;  and  yet  the 
right  to  require  additional  sureties  to  the  stipulation  in  the  district  court  is 
declared  by  the  rules  of  the  court.  ...  I  doubt  not,  therefore,  that  it  is 
proper  to  say  that  part  of  the  obligation  which  claimants  in  actions  m  reiib 
assume  when  they  receive  at  the  hands  of  the  court  property  in  the  custody 
of  the  court  b}'^  substituting  therefor  personal  security,  by  way  of  a  stipulation 
for  value,  is  to  maintain  their  stipulation  good  in  the  matter  of  the  sureties." 
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In  2  Conkling's  Adm.  Pr.,  112,  it  is  said :  "  As  the  sole  object  of  the  security 
is  the  attainment  of  justice  between  the  parties,  the  court  is  bound  so  to  regu- 
late the  exercise  of  the  right  to  exact  it  as  to  prevent  its  abuse  as  well  as  its 
abridgment^ 

In  providing  for  the  discharge  of  property  arrested  under  process  in  rem^ 
by  giving  a  bond  or  stipulation  in  double  the  amount  claimed,  according  to 
the  act  of  March  30,  1S47,  I  do  not  think  that  congress  intended  anything 
more  than  to  provide  a  form  of  security  in  addition  to  those  already  existing, 
subject  to  the  same  incidental  powers  of  the  court  in  the  administration  of 
justice  as  the  forms  of  the  security  previously  in  use.  It  could  not  have  been 
its  intention  to  establish  a  form  of  security  which  should  be  so  far  beyond  the 
ordinary  incidental  and  acknowledged  powers  of  the  court  as  to  leave  the 
parties  practically  remediless  and  defeat  the  ends  of  justice  in  case  of  the 
insolvency  of  the  sureties.  I  must  hold,  therefore,  that  the  power  of  the  court 
to  regulate  its  practice  for  the  "due  administration  of  justice"  extends  to 
cases  of  insolvency  of  sureties  under  the  act  of  184:7,  as  in  cases  of  stipulators 
and  their  sureties  in  the  former  course  of  procedure. 

The  rules  of  this  court  in  regard  to  such  stipulations  should  therefore  be 
applied  by  analogy  to  similar  cases  arising  under  bonds  given  under  the  act  of 
1847.  The  act  of  1847  does  not  expressly  say  whether  there  shall  be  one  or 
two  sureties.  It  provides  for  '*  sufficient  surety  to  be  approved  by  the  judge 
of  the  court,"  etc.,  and  for  "judgment  on  the  same  both  against  the  principal 
and  sureties"  Upon  this  language  I  think  it  is  clearly  within  the  rules  or  the 
discretion  of  the  court  to  require  one  or  more  sureties  according  to  the  circum- 
stances of  the  case.  The  fifty -ninth  rule  of  this  court  requires  that  "  all  stipu- 
lations in  causes  civil  and  maritime  shall  be  executed  by  the  principal  party 
(if  within  the  district),  and  by  at  least  one  surety  resident  therein,"  and  that 
** non-resident  parties  must  supply  at  least  two  sureties;"  and  this  rule  has 
been  followed  by  analogy,  in  this  district,  in  bonds  given  under  the  act. 

In  the  present  case  the  claimant  is  a  non-resident  and  two  sureties  were 
accordingly  given.  The  bond  would  not  otherwise  have  been  approved.  One 
of  the  sureties  having  died  insolvent,  I  think  the  ordinary  rule  in  regard  to 
stipulations  must  be  applied  in  regard  to  this  bond  given  under  the  act  of  1847. 
Especial  reason  for  invoking  this  rule  exists  in  this  case,  since  the  claimant,  a 
foreign  corporation,  having  made  an  assignment,  is  presumably  insolvent. 

An  order  should  therefore  be  entered  that  an  additional  surety  be  furnished 
by  the  claimant  to  justify  on  due  notice;  and,  in  case  of  failure  so  to  do  within 
such  time  as  may  be  allowed  by  the  court,  the  claimant's  defense  to  be  stricken 
out 

THE  MAGGIE  JONES. 
(District  Court  for  Michigan:  1  Flippin,  035-689.     1877.) 

§  78.  The  addition  of  a  new  party  does  not  affect  the  undertaking  of  a  surety. 

Opinion  by  Bkown,  J. 

After  the  stipulation  in  this  case  was  iBled,  the  libel  was  amended  by  adding 
the  name  of  Bradley  as  co-libelant,  he  having  been  part  owner  of  the  tug  at 
the  time  the  services  were  performed.  It  is  insisted  that  this  discharged  the 
surety  upon  the  stipulation.  This  position  is  untenable.  I  regard  it  as  settled 
by  the  case  of  Newell  v.  Norton,  3  Wall.,  257,  that  the  undertaking  of  the 
surety  is  practically  co-extensive  with  the  liability  of  the  vessel  in  that  particular 
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action,  and  subjeot  to  any  amendment  which  the  court  has  power  to  make* 
This  power  is,  however,  so  far  limited  that  the  name  of  one  sole  libelant  can- 
not be  changed  for  that  of  another,  however  the  cause  of  action  might  remain 
unchanged,  as  where  a  mistake  had  been  made  in  the  name  of  the  owner  oF  a 
lug.  The  Detroit,  Brown's  Admiralty,  141.  Still  more  clearly  would  the 
amendment  be  beyond  the  power  of  the  court,  where  a  new  cause  of  action, 
was  introduced.  It  was  upon  this  ground  that  it  was  held  by  the  supreme 
court  of  this  state,  in  Evers  v,  Sager,  28  Mich.,  47,  that  the  sureties  upon  the 
appeal  were  discharged.  Regarding  this  the  court  observe  (p.  52):  "If  the 
court  had  possessed  the  power  to  order  or  allow  such  an  amendment,  irrespect- 
ive of  the  stipulations  of  the  parties,  the  sureties  would  have  been  bound  by 
its  action,  because  their  obligations  must  be  understood  as  contemplating  a 
possible  exercise  of  such  power."  See,  also.  The  Harmony,  1  Gall.,  123.  The 
addition  of  a  new  party,  or  indeed  any  other  amendment  which  the  court  has 
power  to  make  in  the  original  action,  has  usually  been  held  not  to  affect  the 
undertaking  of  a  surety.  The  King  v.  IloUand,  4  T.  R.,  457;  Merrick  v. 
Greeley,  10  Mo.,  106;  Miller  i;.  Clark,  8  Pick.,  412;  Ball  v.  Clafflin,  5  Pick.,  206; 
Seely  v.  Brown,  14  Pick.,  117.  In  the  case  of  FuUerton  v.  Campbell,  25  Penn. 
St.,  345,  where  additional  plaintiffs  were  added  afcer  an  appeal  by  defendant 
from  an  award  of  arbitrators,  and  a  scire  facias  was  sued  out  on  the  recogni- 
zance, reciting  a  suit  in  the  names  of  the  plaintiff,  including  those  added  after 
the  appeal,  it  was  held  fatal  to  a  recovery.  This  was  an  action  of  trespass 
m  et  arinis  at  common  law,  and  it  may  bo  well  said  that  the  surety,  while  re- 
sponding for  the  trespass  of  one,  might  not  have  been  willing  to  answer  for 
that  of  three.  The  particular  character  of  the  trespass  does  not  appear  in  the 
report,  and  hence  it  is  impossible  to  say  whether  the  cause  of  action  was  ia 
fact  changed  by  the  amendment;  if  it  were  a  mere  correction  of  a  mistake 
(as  in  the  present  case  the  failure  to  name  all  the  owners  of  the  tug),  the  case 
is  in  conflict  with  a  great  weight  of  authority;  if  it  were  practically  the  in- 
troduction of  a  new  cause  of  action,  it  is  inconsistent  with  none  of  the  cases 
above  cited.  In  the  light  of  these  opinions,  I  do  not  regard  it  as  controlling 
the  determination  of  the  question  of  the  case  under  consideration. 

§  79.  Taking  mortgage  from  the  oioner  as  collateral  security  does  not  operate 
to  extend  the  time  for  payment  so  as  to  discharge  the  surety. 

Were  the  question  an  original  one,  I  should  feel  strongly  inclined  to  hold 
that  the  taking  of  the  notes  and  mortgage  of  the  owner  of  the  vessel,  even  as 
collateral  security,  operated  to  extend  the  time  for  payment  of  the  claim;  but 
I  find  the  rule  to  be  too  well  settled  the  other  way  to  be  now  disturbed.  There 
is  a  distinction  taken  in  the  books  between  the  cases  where  the  notes  are  re- 
ceived as  conditional  paj'ment  and  those  where  they  are  taken  as  collateral 
security.  In  the  former  the  note  clearly  operates  as  an  extension  of  the  time 
for  the  payment  of  the  original  debt;  in  the  latter  it  is  regarded  as  strictly 
collateral,  as  much  so  as  if  the  security  were  taken  upon  the  property  of  a 
third  party,  and  for  an  entirely  different  consideration.  The  leading  case 
upon  this  point  is  that  of  The  United  States  v.  Hodge,  5  How.,  282,  which  was 
an  action  brought  against  the  sureties  on  a  bond  given  to  secure  the  faithful 
performance  of  the  duties  of  paymaster.  The  paymaster,  being  in  arrears, 
executed  a  mortgage  to  the  United  States  of  real  and  personal  estate,  to  se- 
cure the  payment  of  such  sum,  not  exceeding  $65,000,  as  should  be  found  due 
him  on  settlement,  the  pa^'ment  to  be  made  after  the  expiration  of  six  months 

from  the  giving  of  the  mortgage.     The  court  held  that  though  the  mortgage 
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could  not  be  enforced  until  after  six  months  from  its  date,  yet  its  acceptance 
by  the  government  had  no  eCFect  upon  the  liability  of  the  sureties  upon  the 
bond,  inasmuch  as  it  was  a  collateral  security;  that,  there  being  no  provision 
in  the  mortgage  that  it  should  suspend  the  legal  remedy  on  the  bond,  it  could 
not  be  successfully  contended  that  it  could  have  this  effect;  that  to  discharge 
a  surety  the  giving  of  time  must  act  upon  the  instrument  indorsed  b}'  him, 
and  that  no  suspension  of  remedy  upon  the  bond  can  be  implied  from  the 
time  limited  in  the  collateral  securitv  for  the  payment  of  the  sura  found  due. 

All  the  earlier  authorities  upon  this  point  are  reviewed  and  criticised  in  the 
case  of  Austin  v.  Curtis,  31  Vt.,  64,  in  which,  in  a  very  elaborate  opinion,  the  court 
held,  overruling  two  prior  cases  in  the  same  state,  that  no  agreement  to  delay  the 
collection  of  an  overdue  debt  is  implied  from  a  receipt  by  the  creditor  from  the 
principal  debtor  of  a  note  or  other  obligation  not  yet  due,  merely  as  collateral 
therefor.  Pring  v,  Clarkson,  1  B.  &  C,  14;  Twopenny  v.  Young,  3  B.  &  C; 
Ehvood  V,  Deifendorf,  5  Barb.,  405;  Day  v.  Leal,  14  Johns.,  404;  Emes  v. 
Widdowson,  4  C.  &  P.,  151. 

While  without  explanation  I  should  be  strongly  inclined  to  hold,  in  view  of 
the  ordinary  course  of  business  upon  the  lakes,  that  the  taking  of  a  note  for  a 
claim  of  this  kind  was  conditional  payment,  I  am  precluded  from  that  conclu- 
sion here  by  the  express  terms  of  the  stipulation.  As  the  taking  of  these  notes 
then  did  not  suspend  the  prosecution  of  the  original  suit,  and  as  the  mere 
failure  to  press  the  suit  with  expedition  cannot  be  pleaded  by  the  surety  in 
discharge  of  his  obligation,  it  results  that  this  defense  cannot  be  sustained. 
Irrespective  of  this  it  is  at  least  doubtful  whether  the  taking  of  a  bill  of  sale 
after  the  vessel  had  been  seized  upon  this  mortgage,  to  secure  him  for  sign- 
ing the  stipulation,  would  not  be  such  a  ratification  of  the  extension  as  to 
continue  the  liability  of  the  surety. 

A  decree  will  be  entered  for  the  libelants  for  the  amount  of  their  claim  and 
interest. 

THE  VIRGO. 
(Circuit  Court  for  New  York :  18  Blatchf ord,  255-258.    1870.) 

Opinion  by  Benedict,  'J. 

oTATEMEXT  OF  Facts. —  This  IS  a  motion  on  the  part  of  the  libelant  to  compel 
the  claimants  to  file  new  security  for  value,  the  stipulators  who  gave  the  stip- 
ulation for  value  in  the  district  court,  upon  which  the  vessel  was  there 
discharged,  having  become  insolvent.  In  the  district  court  the  libel  was  dis- 
missed. From  that  decree  an  appeal  has  been  regularly  taken  by  the  libelant, 
and  the  cause  has  been  duly  transferred  to  this  court,  where  it  is  now  pending 
upon  appeal. 

§  80.  An  appeal  J^rom  a  decree  of  the  district  court  renders  the  decree  in- 
operative for  the  time. 

The  claimants  do  not  deny  the  insolvency  of  the  stipulators  for  value,  but 
object  to  being  required  to  furnish  new  stipulators,  upon  the  ground,  first,  that 
by  the  decree"  of  the  district  court  the  libelant  was  found  not  entitled  to  re- 
cover any  sum,  which  decree,  it  is  said,  absolves  the  claimants  from  liability 
until  reversed.  But  such  is  not  the  effect  of  a  decree  made  in  the  district 
court  from  which  an  appeal  is  duly  taken.  On  the  contrary  the  appeal  ren- 
ders the  decree  inoperative,  and  leaves  the  libelant  with  the  same  right,  in 
respect  to  stipulators,  as  if  no  decree  had  been  rendered. 

87 


§§  81, 82.  .  PLEADINGS. 

§  81.  The  district  court  may  adopt  rules  not  in  conflict  with  supreme  court 
rules  as  to  matters  not  covered  by  those  rules. 

It  is  also  objected  that  neither  the  admiralty  rules  of  the  supreme  court,  nor 
those  of  the  circuit  court,  provide  for  the  case  of  insolvency  of  stipulators  for 
value  in  actions  in  rem.  As  to  this  objection,  I  remark  that,  although  it  be 
true  that  the  admiralty  rules  of  the  supreme  court  appear  to  be  confined  to 
actions  in  personam^  it  is  competent  for  the  court  below  to  adopt  rules  not 
in  conflict  with  the  general  admiralty  rules  of  the  supreme  court  in  regard  to 
matters  not  covered  by  those  rules.  This  has  often  been  held,  and  accord- 
ingly the  rules  of  the  district  court  in  this  district,  and  also  in  the  southern 
•district,  have  provided  for  the  case  of  insolvency  of  stipulators  in  mictions  in 
rem.  The  absence  from  the  general  admiralty  rules  of  any  provision  for  the 
case  of  insolvent  stipulators  in  actions  in  rem  furnishes,  therefore,  no  reason 
for  not  affording  the  relief  here  fought.  Kor  does  the  absence  of  any  rule  in 
the  circuit  court  furnish  such  reason.  The  case  has  not  been  provided  for  in 
the  rules  of  the  circuit  court  doubtless  because  cases  requiring  such  a  rule 
in  the  circuit  court  are  so  rare,  the  present  being  the  first  one  which  I  have 
known  of.  But  in  the  absence  of  a  rule,  the  court  has  power  to  remedy  the 
omission  by  order  made  in  the  cause. 

§  82.  Power  of  district  court  to  order  new  security  in  case  of  failure  of  the 
old. 

Again,  it  is  contended  that  the  stipulation  for  value  given  in  the  district 
court  upon  the  discharge  of  the  vessel  becomes  a  substitute  for  the  vessel,  and 
the  sole  substitute,  from  which  it  is  argued  that  no  power  exists  to  require 
any  other  or  additional  security;  and  the  absence  of  any  provision  in  the 
rules  for  cases  in  rem  is  referred  to  as  indicating  an  absence  of  such  power. 
But,  while  the  stipulation  for  value  is  a  substitute  for  the  vessel,  it  is  not  the 
sole  substitute,  in  such  a  sense  as  to  forbid  any  change.  If  it  were  so,  addi- 
tional security  could  never  be  required  when  once  the  vessel  is  released;  and 
yet  the  right  to  require  additional  sureties  to  the  stipulation  in  the  district 
court  is  declared  by  the  rules  of  the  court.  This  power  has  been  exercised 
without  question  where  one  stipulator  has  desired  to  be  relea^sed  and  another 
substituted  in  the  district  court.  This  right  has  not  been  disputed  in  the  dis- 
trict court,  and  if  it  exists  at  all  after  the  release  of  the  vessel  it  exists  as  well 
after  an  appeal  as  before,  and  as  well  when  the  surety  has  become  insolvent 
as  when  a  new  stipulator  is  desired  to  take  the  place  of  another.  I  doubt 
not,  therefore,  that  it  is  proper  to  say  that  part  of  the  obligation  which  claim- 
ants in  actions  in  rem  assume  when  they  receive  at  the  hands  of  the  court 
property  in  the  custody  of  the  court,  by  substituting  therefor  personal  security, 
by  way  of  a  stipulation  for  value,  is  to  maintain  their  stipulation  good  in  the 
matter  of  the  sureties. 

In  the  present  case,  therefore,  the  libelant  has  the  right  to  ask  the  claim- 
ants to  fulfill  that  obligation,  by  furnishing  new  stipulators  in  place  of  those 
conceded  to  be  insolvent,  and,  in  case  of  their  failure  so  to  do,  to  ask  that 
their  defense  be  stricken  out  or  the  performance  of  their  obligation  be  other- 
wise enforced. 
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THE  STEAMER  BRISTOL. 
(District  Court  for  New  York:  4  Benedict,  55-68.    1870.) 

Opinion  by  Blatghfobd,  J. 

Statement  of  Facts. —  The  first  of  these  cases  is  a  suit  in  rem  by  John 
Ponton,  as  the  owner  of  the  bark  George  S.  Brown,  against  the  steamer 
Bristol,  to  recover  for  the  damages  sustained  by  him  by  a  collision  between 
the  bark  and  the  steamer.  The  case  is  at  issue  and  on  the  calendar  for  trial. 
The  claimants  in  the  first  case,  as  owners  of  the  steamer  at  the  time  of  the 
collision,  now  come  into  court  and  file  a  libel  in  rem  against  the  bark  to  re- 
cover for  the  damages  sustained  by  them  by  the  same  collision.  Their  libel 
sets  forth  the  filing  of  the  libel  against  the  steamer,  and  states  that  this  second 
libel  is  a  cross-libel  arising  out  of  the  same  cause  of  action  for  which  the  first 
libel  was  filed.  It  sets  forth  facts  which,  on  comparing  the  two  libels,  show 
that  the  claim  in  the  second  libel  arises  out  of  the  same  cause  of  action  for 
which  the  first  libel  was  filed.  On  filing  this  second  libel  the  libelants  in  it 
move,  on  notice  to  the  proctoi*s  for  the  libelant  in  the  first  libel,  that  all  pro- 
ceedings on  the  first  libel  be  stayed  until  security  shall  be  given,  upon  the 
second  libel,  for  the  bark.  The  second  libel  avers  that  the  premises  are  within 
the  jurisdiction  of  this  court,  but  does  not  aver  that  the  bark  is  lying  within 
the  jurisdiction  of  this  court.  It  prays  process  against  the  bark,  ^'and  that  all 
persons  interested  therein  may  be  cited  to  appear  and  answer  upon  oath  all 
and  singular  the  premises,  and  that  the  court  would  be  pleased  to  decree  that 
the  libelants  recover  their  damages  in  the  premises  with  costs,  and  otherwise 
right  and  justice  to  administer."  It  contains  no  other  prayer.  It  prays  for 
no  process  in  personam  against  any  person,  and  it  does  not  ask  that  the  dam- 
ages may  be  recovered  from  any  person,  or  that  they  may  be  obtained  from  a 
sale  of  the  bark.  It  asks  that  the  persons  now  interested  in  the  bark  may  be 
cited  to  answer  on  oath.    No  process  has  been  issued  on  this  second  libel. 

§  83.  Construction  of  the  fifty-fourth  rule  as  to  giving  security  by  respondents 
in  a  cross-libel. 

The  libelants  in  this  second  libel  are  seeking  by  this  motion  to  avail  them- 
selves of  the  provision  of  rule  54  in  admiralty,  prescribed  by  the  supreme 
court  at  the  December  term,  1868,  which  rule  is  as  follows:  "Whenever 
a  cross-libel  is  filed  upon  any  counter-claim  arising  out  of  the  same  cause  of 
action  for  which  the  original  libel  was  filed,  the  respondents  in  the  cross-libel 
shall  give  security,  in  the  usual  amount  and  form,  to  respond  in  damages  as 
claimed  in  said  cross-libel,  unless  the  court,  on  cause  shown,  shall  otherwise 
direct;  and  all  proceedings  upon  the  original  libel  shall  be  stayed  until  such 
security  shall  be  given." 

In  opposition  to  the  motion  it  is  shown  by  the  libelant  in  the  first  libel 
that  he  resides  in  the  city  of  Brooklyn,  and  does  business  in  the  city  of  New 
York,  and  has  so  resided  and  done  business  ever  since  the  filing  of  that  libel; 
that  be  does  not  now  own  the  bark,  or  any  part  thereof;  and  that  the  bark 
has  not  been  within  this  district  since  before  the  filing  of  the  first  libel. 

I  do  not  think  that  the  supreme  court  intended  by  the  fifty-fourth  rule  to 
give  to  this  court  jurisdiction  of  this  second  libel,  as  one  in  rem  against  the 
bark,  without  a  seizure  of  the  bark  within  this  district.  It  may  be  very  proper 
that,  on  a  cross-libel  in  personam  against  the  libelant  in  the  first  libel,  he 
should  be  required  to  give  security  to  respond  in  damages  to  the  claim  set  up 
in  the  cross-libel,  and  that  all  proceeding  on  the  first  libel  should  be  stayed  until 
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such  security  be  given ;  and  such,  and  such  only,  was,  I  think,  the  intention 
of  the  supreme  court  by  prescribing  the  rule.  The  expression,  "  respondents 
in  the  cross-libel,"  implies  a  suit  in  pei*8onam.  If  the  bark  could  be  seized, 
that  would  be,  to  some  extent,  at  least,  security.  The  object  of  the  rule  is  to 
compel  the  appearance  and  giving  of  security  by  a  respondent  in  a  cross-libel 
in  personam^  in  cases  where  it  does  not  appear  proper  that  he  should  be 
relieved  from  giving  such  security.  Such  a  construction  of  the  rule  is  an 
eminently  proper  one  on  the  facts  of  this  case.  The  bark  has  not  been  within 
this  district  since  the  collision,  and  is  owned  by  other  parlies  than  the  libel- 
ant in  the  first  suit.  He,  as  owner  of  the  bark  at  the  time  of  the  collision,  is 
responsible  for  the  damages  caused  to  the  steamer  by  the  collision,  if  the  bark 
was  guilty  of  negligence  and  the  steamer  was  free  from  fault,  and  he  can 
probably  be  found  within  this  district.    The  motion  is  denied. 

LOUISIANA  INSURANCE  COMPANY  v.  NICKERSON. 
(District  Court  for  Massachusetts:  2  LoweU,  810-316.    1874.) 

§  84.  Admiralty  rules  and  practice  as  to  arrest  of  defendant  and  obtaining 
security. 

Opinion  by  Lowell,  J. 

The  admiralty  rules  of  1845  adopted  and  established  a  simple  system,  like 
that  then  in  use  in  some  of  the  districts,  by  which  the  plaintiff  in  a  personal 
action  in  the  admiralty  could  always  obtain  security  for  his  debt  or  damages 
when  the  defendant  was  able  to  give  it;  because  he  could  arrest  the  person  of 
the  defendant,  or,  if  he  could  not  be  found,  his  goods  and  chattels,  or,  failing 
these,  his  credits  to  the  amount  sued  for,  and  the  person  or  property  thus  at- 
tached was  held  to  answer  the  suit,  unless  the  defendant  should  give  bail  to 
the  action ;  that  is  to  say,  not  only  to  abide  the  orders  of  the  court,  but  to  pay 
the  debt.  Eules  2,  3  and  4.  This  practice  has  many  features  of  resemblance 
to  that  obtaining  in  actions  at  common  law  in  the  United  States,  excepting 
that  it  retains  from  the  ancient  times  of  prohibitory  legislation  the  inability 
to  attach  land  or  any  interest  therein  by  process  out  of  the  admiralty.  It 
differs,  too,  from  that  with  which  we  are  familiar  in  New  England,  in  not  per- 
mitting an  attachment  in  all  cases,  whether  the  defendant  can  be  found  or  not. 
Out  of  this  restricted  right  of  attachment  grows  the  present  application  to 
obtain  a  stipulation  by  order  of  the  court,  which  could  not  be  required  under 
any  of  the  forms  of  process  expressly  mentioned  in  the  admiralty  rules,  be- 
cause the  defendant  was  found  in  the  district  and  was  personally  served  with 
the  monition,  and  was  not  liable  to  arrest  under  the  statute  of  March  2,  1867 
(14  Stats.,  453),  which,  as  both  parties  admit,  has  adopted  the  limitations  of 
the  state  practice  in  the  matter  of  arrest  for  debt,  in  the  admiralty  courts  as 
well  as  in  others. 

The  argument  in  support  of  the  motion,  if  I  understand  it,  is  that  the  ordi- 
nary process  in  admiralty  in  personal  actions,  whatever  may  be  its  form,  is 
intended  to  enforce  the  appearance  of  the  defendant;  and  that,  when  he  has 
appeared,  he  is  to  stipulate  for  debt  and  costs  before  being  permitted  to  an- 
swer. The  ancient  authorities  cited  by  counsel  seem  to  bear  out  the  argu- 
ment, considered  purely  as  an  historical  one;  and  there  are  remarks  of  Mr. 
Justice  Johnson,  in  the  leading  case  of  Manro  ^^  Almeida,  10  Wheat.,  473,  to 
a  like  effect.  But  the  decision  in  that  case  virtually  was  that  the  effects  at- 
tached might  be  held  to  satisfy  the  decree  in  the  case  of  an  absent  defendant* 
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Clarke  v.  N.  J.  Nav.  Co.,  1  Story,  531.  It  has  long  since  ceased  to  be  the 
practice  of  the  courts  of  the  United  States  to  consider  an  attachment  of  prop- 
erty as  intended  merely  to  secure  an  appearance,  or  that  a  defendant  is  bound 
to  give  security,  unless  to  release  his  person  or  property  from  arrest.  The 
simple  and  reasonable  American  practice  was  that  the  plaintiff  might  secure 
himself  by  arresting  the  body  of  the  defendant,  or,  in  some  cases,  by  attaching 
his  property,  and  those  he  would  hold  to  respond  to  the  judgment  or  decree, 
and  it  was  a  privilege  of  the  defendant  to  relieve  his  person  or  his  estate  by 
giving  security,  if  he  were  able  and  willing  to  do  so;  or,  finally,  the  defendant 
might  be  merely  summoned  to  appear  and  answer.  This,  as  we  have  seen, 
was  the  system  sanctioned  by  the  rules  of  1845,  but  it  did  not  originate  with 
them.  The  practice  of  the  first  and  second  circuits  —  which  at  that  time,  be- 
fore admiralty  jurisdiction  had  spread  to  the  lakes,  had  a  great  part  of  the 
business  of  the  whole  country-^ was  substantially  similar  to  this.  And  in 
fact  the  courts  of  common  law  and  admiralty  did  not  differ  greatly  in  this 
matter,  though  in  equity  attachment  of  the  person  was  and  is  still  used  to  en- 
force an  answer  when  discovery  of  facts  within  the  personal  knowledge  of  the 
defendant  is  needed.  No  doubt  there  may  be  similar  process  in  the  admiralty 
for  a  like  purpose.  When  the  defendant  was  once  before  the  court,  whether  by 
summons,  citation  or  however  otherwise,  he  was  not  required  to  plead,  unless 
he  chose,  but  might  suffer  default,  and  the  matter  of  the  suit  or  plaint  or  libel 
or  bill  would  be  decreed  against  him.  ' 

§  85.  Effect  of  statutes  limiting  arrest  of  defendant 

This  general  course  of  practice  has  had  its  simplicity  much  marred  by  the 
statutes  abolishing  and  limiting  arrest  of  the  person.  Judge  Ware,  in  one  of 
his  most  learned  opinions,  decided,  in  1835,  that,  in  actions  for  damage,  the 
usual  condition  of  the  bond  or  stipulation  of  a  defendant  who  was  found  within 
the  district  was  and  should  be  to  appear  and  abide  the  decree;  a  condition 
which  would  be  satisfied  by  his  surrender,  and  that  he  was  not  bound  to  stip- 
ulate to  the  action.  Lane  v.  Townsend,  1  Ware  (2d  ed.),  311.  The  rules  of 
1845,  as  we  have  seen,  authorized  the  marshal  to  take  bail  for  the  debt,  and 
not  merely  to  appear  and  abide.  It  is  the  opinion  of  a  learned  writer  that  this 
rule  is  permissive  only,  and  that  the  marshal  would  be  justified  in  taking  bail 
for  the  defendant's  appearance;  though,  when  the  defendant  had  appeared,  he 
supposes  the  court  would  require  him  to  give  bail  to  the  action,  unless  he  could 
prove  his  inability  to  find  sureties,  in  which  case  he  would  be  excused  from 
all  but  the  bond  to  abide.  Conkling,  Adm.  Prac.  (2d  ed.),  90,  91.  In  1850  the 
supreme  court  passed  rule  48,  which  provides,  among  other  things,  that,  when 
a  warrant  of  arrest  is  executed,  the  marshal  and  the  court  shall  take  bail  only 
in  those  cases  in  which  it  is  required  by  the  laws  of  the  state  where  an  arrest 
is  made  upon  similar  or  analogous  process  from  the  state  courts.  Following 
that,  Judge  Sprague,  in  November,  1855,  promulgated  a  rule  for  this  district, 
authorizing  the  marshal  to  strike  out  from  the  bond  mentioned  in  admiralty 
rule  3  the  words  "  to  pay  the  money  awarded  by  the  court  to  which  the  suit 
is  returnable,  or  in  any  appellate  court,"  and  insert  in  their  stead  "  and  not 
depart  without  license."  Then  came  the  law  of  1867,  putting  the  arrest  for 
debt,  whether  on  mesne  process  or  execution,  in  all  courts  of  the  United 
States  on  the  footing  of  similar  arrests  in  the  state  courts  of  the  res|)ective 
districts,  which  has  always  been  treated  as  applying  to  admiralty  proceedings, 
and  was  so  treated  by  the  plaintiff  when  ho  took  out  and  executed  his  citation 
without  arrest. 
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§  86.  When  the  defendant  is  not  liable  to  arrest^  the  court  cannot  order  him 
to  give  security  under  pain  of  imprisonment. 

The  plaintiff  now  asks  me  to  order  security  under  pain  of  imprisonment. 
Such  an  order  would  amount  to  a  revival  of  imprisonment  for  debt  in  a  more 
oppressive  form  than  that  which  was  abolished ;  for  it  would  be  the  substitu- 
tion of  a  mere  order  on  motion  for  the  old  warrant  of  arrest^  which  had  its 
regular  order  and  incidents,  and  well-settled  course  of  procedure.  In  all  es- 
sentials its  effect  and  purpose  would  be  exactly  similar. 

Motion  denied* 

Subsequently  it  was  discovered  that  Judge  Sprague  had  made  a  rule  in  1855 
that,  whenever  the  defendant  in  a  personal  action  cannot  be  lawfully  arrested, 
the  process  may  be  a  warrant  to  attach  his  goods  and  chattels  to  the  amount 
sued  for,  or,  if  such  property  cannot  be  found,  his  credits  and  effects  in  the 
hands  of  garnishees.  A  motion  was  made  for  a  warrant  under  this  rule,  and 
after  argument  ttie  following  opinion  was  delivered  upon  the  question  thus 
arising: 

§  87.  When  the  defendant  is  not  liable  to  arrest^  the  court  may  on  motion 
order  a7i  attachment  of  his  goods. 

Opinion  by  Lowell,  J. 

The  power  of  this  court  to  make  a  rule  concerning  process  is  denied.  The  su- 
preme court  have  undoubted  power  to  regulate  the  whole  matter  by  the  statute 
of  23d  of  August,  1842,  section  6  (5  Stats.,  518) ;  but  this  court  has  an  equally  un- 
doubted power  under  the  act  of  8th  of  May,  1792,  section  2  (1  Stats.,  276),  unless 
the  rule  is  either  inconsistent  with  some  action  of  the  supreme  court  or  that 
court  have  avowedly  covered  the  whole  ground  in  any  particular  instance. 
The  fortj'-sixth  admiralty  rule  recognizes  this  power,  but  does  not  create  it. 

So  in  bankruptcy  the  supreme  court  have  full  power  over  the  matter  of 
practice  and  forms  and  modes  of  proceeding;  and  there  is  no  reservation  in 
the  statute  of  any  power  to  the  district  or  circuit  courts,  and  I  have  seen  a 
dictum  of  one  district  judge  that  those  courts  could  make  no  rules  in  bank- 
ruptcy. But  every  circuit  and  district  court,  excepting  perhaps  that  of  the 
learned  judge  in  question,  has  made  such  rules,  and  it  is  perfectly  well  under- 
stood that  the  power  is  derived  either  from  the  inherent  authority  of  the 
courts  or  from  the  act  of  1792  above  cited ;  or  at  all  events  that  it  exists. 
The  only  question,  therefore,  is  whether  the  supreme  court,  by  giving  authority 
to  begin  all  personal  actions  by  a  warrant  to  arrest,  or  an  alternative  to  at- 
tach goods,  etc.,  if  the  defendant  cannot  be  found,  intended  to  say  that  in 
cases  where  arrest  was  illegal,  and  so  the  defendant  could  not  be  found  for 
any  useful  purpose  of  arrest,  there  should  be  no  attachment.  I  think  not.  If 
this  be  the  law,  there  is  now  no  mode  of  obtaining  security  in  a  personal  ac- 
tion unless  the  debtor  is  not  found.  This  may  be  in  accordance  with  the  law 
of  some  of  the  states,  but  it  has  never  been  so  in  New  England.  Such  a  con- 
struction would  leave  the  case  of  a  corporation  defendant  unprovided  for  in 
any  event,  for  such  a  person  can  never  be  arrested.  Before  the  rule  was 
passed.  Judge  Sprague  had  authorized  a  warrant  of  attachment  to  issue  against 
a  domestic  insurance  compan3\  Pettingill  v.  Gloucester  Mutual  Fishing  Ins. 
Co.,  Record^,  vol.  xxxviii,  p.  800.  Such  an  attachment  appears  to  have  been 
issued  in  Atkins  v.  Fibre  Disintegrating  Co.,  7  Blatch.,  555,  and  no  objection 
was  taken  on  the  point  now  under  consideration,  though  the  warrant  did  not 
come  within  the  letter  of  the  rule  of  the  supreme  court,  and  indeed,  as  I  have 
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said,  is  open  to  the  same  criticism  as  is  made  now  upon  Judge  Sprague's 
rule. 

Supposing,  however,  which  I  do  not,  that  the  rule  of  the  supreme  court 
covered  the  whole  ground  in  18^5,  congress  has  since  passed  a  law  which 
necessarily  destroys  the  uniformity  of  practice,  because  it  adopts  the  diflferent 
laws  of  the  various  states  on  the  subject  of  arrest,  and  thereby  ex  necessitate 
repeals  so  much  of  the  rule  of  the  supreme  court  as  authorizes  such  arrest  in 
all  cases,  and  this  seems  to  me  to  throw  upon  the  district  courts  the  right  to 
adapt  their  processes  anew  to  the  changed  practice,  until  the  supreme  court 
shall  take  some  further  order  in  the  premises.  Second  7notion  granted, 

SNOW  V.  EDWARDS. 
(District  Court  for  Massachusetts:  2  LoweH,  273-281.     1878.) 

Statement  of  Facts. —  Return  on  a  libel  for  wages  showed  personal  serv- 
ice. There  was  a  decree  upon  default  January  18, 1872.  February  4  defend- 
ant petitioned  for  a  stay  and  review  on  the  ground  that  he  had  not  received 
notice  and  had  a  valid  defense. 

§  88.  The  power  exists  in  a  court  of  admiralty  to  vary  its  own  decrees.  Avr 
thonties. 

Opinion  by  Lowell,  J. 

Doubts  have  sometimes  been  expressed  whether  an  admiralty  court  could 
vary  its  own  decrees.  But  it  will  be  found  tliat,  with  the  exception  of  two  decis- 
ions in  the  court  of  appeal  in  prize  causes,  those  doubts  have  been  thrown  out 
in  cases  which  called  for  no  decision  of  the  question,  and  that,  whenever  the 
point  itself  has  been  passed  upon,  the  power  has  been  found  to  exist,  and  has 
been  exercised. 

The  earliest  recorded  doubts,  and  those  which  have  exercised  the  greatest 
influence  on  the  minds  of  succeeding  judges,  are  those  of  Lord  Stowell,  ex- 
pressed in  The  Vrow,  1  Rob.,  168.  and  The  Fortitudo,  2  Dodson,  58,  in  pas- 
sages often  cited  and  variously  interpreted,  though  they  are  considered  by 
Mr.  Justice  Story,  Judge  Sprague  and  Mr.  Chitty  to  mean  that  the  power 
exists,  though  it  should  be  cautiously  exercised.  2  Chitty,  Gen.  Pr.,  538;  The 
New  England,  infra;  Janvrin  v.  Smith,  infra.  If  we  turn  from  the  dicta  of 
this  learned  judge  to  his  decisions  we  shall  f\nd,  in  two  cases,  not  so  often 
quoted  as  the  dicta^  that  he  varied  his  own  decrees.  In  The  Herstelder,  1 
Rob.,  114,  Sir  W.  Scott  had  condemned  a  Dutch  vessel  as  prize;  and,  in  a  note 
at  the  end  of  the  report,  page  118,  we  are  told  that  the  court,  fifteen  days 
afterwards,  expressed  great  dissatisfaction  that  the  vessel  was  lying  in  a  port 
in  Norway  instead  of  at  Plymouth,  as  described  in  the  proceedings,  and  he 
ordered  the  register  to  annul  the  decree.  This  is  decisive,  for  the  jurisdiction 
of  the  court  to  pass  upon  the  question  of  prize  in  such  circumstances  was  un- 
doubted; and  it  was,  therefore,  a  reversal  of  a  valid  decree,  The  Fortuna,  4 
Rob.,  278,  seems  to  me  an  almost  equally  important  case  in  this  discussion. 
There  a  final  decree  had  been  made  to  restore  a  cargo,  and  afterwards  the 
captors  came  in  and  asked  for  an  allowance  for  freight;  and  the  court  so  or- 
dered, although  the  objection  was  taken  that  the  order  would  be  ultra  vi7*es. 
It  is  true  that  this  proceeding  is  called  a  new  case  in  one  part  of  the  report; 
but  it  was  really  an  opening  of  the  decree  between  the  same  parties,  and  what 
had  been  an  absolute  order  for  restoration  was  changed  to  a  conditional  one. 
If  it  was  a  new  case  at  all,  it  must  have  been  by  way  of  review. 
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In  1839  Dr.  Lushington  varied  a  decree  which  had  been  made  by  his  prede- 
cessor (The  Monarch,  1  W.  Rob.,  21);  and  this  case  has,  I  suppose,  fully  estab- 
lished the  practice  in  England.  Coote's  Adm.  Practice,  63.  It  may  be  said 
that  the  decree  was  interlocutory;  but  it  was  one  which  disposed  of  the 
merits  of  the  cause,  leaving  only  damages  to  be  assessed;  so  that  it  was  a  final 
decree,  excepting  for  the  purposes  of  an  appeal,  and  no  distinction  was  taken 
on  that  ground ;  but  the  power  was  denied  in  argument  on  the  authority  of 
The  Elizabeth,  2  Acton,  58.  That  book  I  have  not  at  hand ;  but,  from  the 
statement  of  the  case  in  2  Pritchard,  Digest,  tit.  Practice,  No.  1058,  it  seems 
that  the  court  of  appeals  refused  to  vary  its  own  decree,  as  being  contrary  to 
its  practice.  In  The  Geheimrath,  reported  in  a  note  to  The  Elizabeth,  the 
same  court  is  said  to  have  intimated  that  there  might  be  a  remedy  in  another 
shape,  understood  by  Story,  J.,  to  mean  a  libel  of  review.  The  New  England, 
3  Sumn.,  495.  As  to  The  Elizabeth,  it  may  be  observed  that  a  court  of  ap- 
peal may  well  establish  a  different  practice  from  that  which  would  be  proper 
for  one  of  original  jurisdiction,  because  in  the  court  of  appeal  there  is  much 
less  room  for  surprise  and  mistake ;  indeed,  scarcely  any  danger,  except  from 
absolute  fraud,  which,  I  suppose,  any  court  would  relieve  against.  I  may  add 
that  our  court  of  last  resort  is  understood  to  be  ready  to  revise  its  own  judg- 
ments during  the  term,  and  in  some  exceptional  cases  afterwards.  Hudson  v. 
Guestier,  7  Cranch,  1;  The  Palmyra,  12  Wheat.,  1;  Alviso  v.  United  States,  & 
Wall.,  457.  But  whatever  may  have  been  the  practice  in  the  court  which  de- 
cided The  Elizabeth,  it  is  not  binding  on  the  court  of  admiralty,  as  appears  by 
The  Monarch. 

§  89.  Distinction  taken  in  America  between  a  summary  application  at  the 
same  term  and  a  libel  of  review  after  the  term,  has  parsed. 

In  the  American  cases,  too,  some  doubts  have  been  expressed  by  eminent 
judges;  but  the  decisions  have  varied  former  decrees.  See  The  Glamorgan, 
2  Curt.,  236;  The  Enterprise,  id.,  317;  The  Enterprise,  3  Wall.  Jr.,  62;  The 
New  England,  3  Sumn.,  495.  We  find  a  distinction  taken  in  this  country  be- 
tween a  summary  application'  to  the  court  during  the  term  at  which  the  de- 
cree was  made,  and  a  libel  of  review  after  the  term  has  passed.  Terms  of 
court  were  not  known  in  equity  and  admiralty,  and  are  still  of  little  conse- 
quence in  those  courts;  but,  under  the  statutes  of  the  United  States,  which 
appoint  terms  for  all  courts,  the  practice  has  grown  up  of  considering  decrees 
in  equity  as  enrolled  at  the  end  of  the  term,  by  analogy  to  the  practice  at 
law.  During  the  term  the  decrees  can  be  reviewed  on  motion  or  petition^ 
and  afterwards  by  bill  of  review,  at  any  time  within  five  years.  Cameron  v. 
M'Koberts,  3  Wheat.,  591;  McMicken  v,  Perin,  18^ How.,  507;  Brockett  v. 
Brockett,  2  id.,  238;  Whiting  v.  Bank  of  United  States,  13  Pet.,  6;  Story ,'Eq. 
PL,  §  403. 

Mr.  Justice  Curtis  decided  that  courts  of  admiraltv  are  within  the  rule 

which  limits  the  power  to  grant  a  summary  rehearing  to  the  term  at  which 

the  decree  was  rendered.    The  Glamorgan,  2  Curtis,  C.  C,  238.    And  no  doubt 

he  would,  if  the  case  had  required  any  decision  of  the  affirmative,  have  held 

that  during  the  terra  they  had  such  a  power;  for  it  is  one  that  all  courts  in 

this  country,  civil  and  criminal,  exercise  when  justice  requires  it.     In  1830 

Judge  Betts  decided  that  he  could  not  vary  his  decree,  on  motion,  after  the 

terra.     The  Martha,  Blatch.  <&  How.,  151.     He  doubted  whether  any  practice 

had  been  established  in  the  admiralty  courts  to  vary  decrees  at  any  time,  or 

under  any  circumstances,  though  he  said  they  had  a  clear  right  to  establish 
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finch  a  practice;  and  he  further  doubted  whether  all  power  was  not  gone  when 
final  process  had  been  executed.  In  1838  the  same  learned  judge  published 
his  hand-book  of  practice,  in  which  he  repeated  and  enlarged  on  these  opin- 
ions; and  in  the  same  year  he  made  rules  Jsos.  156  and  157,  for  the  practice  of 
his  court  upon  this  subject,  by  which  he  required  a  summary  motion  for  re- 
hearing to  be  made  at  the  term,  and  required  libels  for  review  to  be  filed  be- 
fore enrollment  of  the  decree  or  the  return  of  final  process;  meaning,  perhaps, 
the  enrollment  when  no  final  process  was  required,  and  the  return  of  the 
proce&s,  when  there  was  any.  The  decision  of  The  Martha,  refusing  to  vary 
a  decree,  on  motion,  for  a  mistake  of  law,  after  the  term  had  passed,  Avas  in 
accordance  with  American  practice.  But  if  the  reasons  for  the  judgment 
were,  as  they  appear  to  have  been,  that  a  court  can  enlarge  its  own  powers  by 
a  rule  of  its  own  making,  or  that  it  should  refuse  to  exercise  an  admitted 
power  until  it  has  seen  fit  to  regulate  its  own  practice,  they  cannot  so  well  be 
defended. 

In  1839,  before  the  decisions  in  either  The  Martha  or  The  Monarch  had 
been  published,  Mr.  Justice  Story  considered  this  subject  with  his  usual  full- 
ness of  research  and  discussion,  and  said  that  he  had  not  the  slightest  doubt 
of  the  competency  of  a  court  of  admiralty  to  rehear  a  cause,  pending  the  term, 
and  before  the  decree  was  enrolled.  He  went  on  to  show  that,  by  the  Ameri- 
can practice,  decrees  were  usually  considered  to  be  enrolled  at  the  end  of  the 
term.  Concerning  a  libel  of  review  after  the  term,  his  opinion  leans  decidedly 
in  favor  of  such  a  jurisdiction.  The  New  England,  ubi  supra.  Mr.  Justice 
Grier,  in  the  case  in  which  he  expresses  a  doubt  about  libels  of  review,  con- 
siders it  clear  that  the  court  may  grant  a  rehearing  before  execution  executed, 
according  to  a  rule  of  the  district  court  for  the  eastern  district  of  Pennsyl- 
vania.    The  Enterprise,  ubi  supra. 

In  1842  Judge  Sprague  took  jurisdiction  of  a  libel  of  review  filed  after  the 
term,  in  an  opinion  in  which  he  denies  the  soundness  of  the  distinction  taken 
by  Judge  Betts,  as  to  process  having  been  fuUj^  executed.  His  reasoning  is 
made  with  evident  reference  to  the  opinion  expressed  in  Judge  Betts'  book, 
then  lately  published,  though  he  does  not  cite  it.  Janvrin  v.  Smith,  1  Spr., 
13.  In  1846  he  granted  a  rehearing  in  a  case  which  had  been  fully  tried ;  and 
on  the  rehearing  he  reversed  his  former  decree,  as  it  would  seem  from  a  note 
at  the  end  of  the  report  of  the  case.  Perkins  v.  Hill,  1  Spr.,  123,  125.  The 
records  do  not  show  that  he  entered  a  formal  decree  in  conformity  with  his 
first  opinion;  but  the  prevailing  party  might  have  had  it  entered  as  of  course. 
In  1849  the  same  learned  judge  varied  a  decree  fifteen  days  after  it  had  been 
made  and  had  been  fully  executed,  by  requiring  a  libelant,  on  motion  of  a 
third  person  interested  in  certain  proceeds  in  the  registry,  to  repay  into  court 
the  sum  of  $100,  out  of  a  larger  sum  which  had  been  decreed  him  out  of  those 
proceeds  by  a  mistake  on  the  libelant's  part  in  making  up  his  decree,  and  that 
a  mistake  not  apparent  on  the  record.  Records,  vol.  xxxi,  p.  189;  vol.  xxxiv, 
p.  135.  In  1865  Mr.  Justice  Davis,  of  the  supreme  court,  upheld  the  jurisdic- 
tion of  the  district  court  to  entertain  a  libel  of  review  after  the  term  had 
passed.    Northwestern  Iron  Co.  v.  Hopkins,  14  Am.  Law  Reg.,  44. 

It  appears,  then,  that  the  power  of  an  admiralty  court  of  original  jurisdic- 
tion to  vary  its  own  decrees  has  been  freely  exercised  in  England  and  in 
America,  and  has  never  been  denied  in  any  case  that  called  for  a  determina- 
tion of  the  question,  excepting  that  in  America  the  summary  process  by  mo- 
tion has  been  held  to  be  inapplicable  after  the  term,  which  is  the  American 
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equivalent  of  a  decree  enrolled,  and,  on  the  whole,  a  very  convenient  one; 
and  excepting  that  some  courts  appear  to  consider  the  power  gone  after  the 
return  of  final  process. 

§  90.  Right  to  file  libel  of  review  in  defaulted  actions  not  talcen  away  ly  the 
rule  allowing  rescission  of  the  decree  in  certain  cases. 

There  is  a  further  difficulty  in  this  case  from  the  fact  that  this  was  a  de- 
faulted action,  and  rule  40  of  the  supreme  court  regulates  such  actions  to  a 
certain  extent  by  saying  that  the  court  of  admiralty  may,  on  motion  of  the 
defendant  and  the  payment  of  costs,  rescind  the  decree  in  any  suit  in  which, 
on  account  of  his  contumacy  and  default,  the  matter  of  the  libel  shall  have 
been  decreed  against  him,  and  grant  a  rehearing  thereof,  at  any  time  within 
ten  davs  after  the  decree  has  been  entered.  It  cannot  be  understood  that  this 
rule  is  intended  to  take  away  the  jurisdiction  of  libels  of  review  generally, 
because  it  makes  no  mention  of  any  but  defaulted  actions.  If,  by  mistake  or 
fraud,  a  libel  should  be  pronounced  deserted,  or  if  in  any  contested  case,  as 
Tvere  some  of  those  I  have  above  cited,  justice  could  only  be  had  by  a  libel  of 
review,  this  rule  does  not  touch  them.  And  upon  consideration  I  am  of 
opinion,  and  so  decide,  that  the  supreme  court  in  passing  this  rule  in  1845, 
while  Judge  Story  was  still  on  the  bench,  and  must  have  had  in  mind  the  doc- 
trines discussed  and  the  opinions  expressed  in  The  New  England,  did  not  in- 
tend to  regulate  libels  of  review  at  all,  but  only  to  do  what,  indeed,  the 
language  of  the  rule  fairly  imports,  provide  for  the  rights  of  any  defendant 
to  have  such  an  ex  parte  decree  rescinded  07i  motion^  though  the  term  should 
have  lapsed  within  ten  days.  It  is  probable  that  the  practice  in  defaulted  ac- 
tions was  in  need  of  regulation  at  that  time.  The  old  practice  of  the  admi- 
ralty was  very  slow  and  cautious  in  that  class  of  cases.  It  required  a  delay  of 
a  year  and  a  day  in  all  actions  in  rem.  where  no  claimant  appeared;  and  this 
"was  recognized  as  the  rule  so  late  as  1839,  by  the  supreme  court  of  Alabama 
(Head  V.  Owen,  9  Port.,  180);  and  it  is  still  the  rule  in  prize  causes,  when  con- 
demnation is  asked  for  on  mere  default.  The  Julia,  2  Spr.,  164.  In  personal 
actions  there  were  monitions,  defaults  and  decrees  in  great  numbers,  before 
execution ;  and,  I  suppose,  by  the  early  practice,  a  decree  was  not  entered  on 
the  merits  in  personal  actions  until  an  appearance  had  been  compelled  by  at- 
tachment. 

Although,  therefore,  a  mere  'motion  cannot  be  entertained  after  ten  days,  I 
do  not  believe  the  rule  was  intended  to  deprive  a  defendant  who  had  no  notice 
of  the  action,  or,  for  any  other  reason,  is  entitled  to  review  it,  of  his  libel  of 
review.  A  claimant,  say,  in  an  action  i7i  rem,  whose  ship  has  been  seized,  but 
who  has  had  no  actual  notice,  or  was  unable  to  attend;  or  in  the  case  put  by 
Judge  Sprague,  of  a  service  by  attachment  of  goods  or  effects  without  per- 
sonal service;  or  in  the  case  at  bar,  if  it  be  true  that  the  wrong  person  was 
served  with  process,  there  is  no  other  remedy;  for  the  appeal,  like  the  motion 
for  rehearing,  is  limited  to  ten  days. 

Janvrin  v.  Smith  was  a  defaulted  action;  but  as  it  was  decided  about  three 
years  before  the  rules  of  the  supreme  court  were  adopted,  it  is  not  an  author- 
ity for  their  interpretation;  though,  in  the  opinion  as  published  in  1861,  there 
is  a  reference  to  the  rules  as  if  they  existed  in  1842,  an  oversight,  no  doubt, 
in  revising  the  opinion  for  the  press,  but  one  which  tends  to  show  that  Judge 
Sprague,  who  himself  revised  the  opinions,  saw  nothing  in  the  rules  adverse 
to  his  decision.     The  case  which  is  reported  on  appeal  as  The  Enterprise,  2 

Curt.,  317,  consisted  of  two  actions,  in  one  of  which  a  decree  by  default  was 
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opened  by  Judge  Spraguo;  but,  on  examining  the  docket  and  records,  I  find 
that  the  account  of  the  case  given  at  page  321  of  2  Curtis  is  incorrect,  in  this, 
that  the  application  was  not  made  after  the  adjournment  of  the  court  without 
day,  but  before,  and,  what  is  of  more  importance,  it  was  made  within  ten 
days  after  the  decree;  so  that  it  is  not  an  authority  upon  the  point  now  in 
judgment.  However,  for  the  reasons  I  have  given,  I  think  a  libel  of  review 
may  be  maintained  after  ten  days. 

§  91,  The  officer* s  return  in  an  action  may  he  contradicted  hy  defendant  in  a 
libel  of  review. 

The  last  point  is  that  the  officer's  return  of  personal  service  on  the  defend- 
ant is  conclusive.  I  might  have  thought  so  but  for  the  very  important  case 
of  Brewer  v.  Holmes,  1  Met.,  288,  in  which  the  supreme  court  of  this  state, 
giving  their  opinion  by  Shaw,  C.  J.,  held  that  on  a  petition  for  review  under 
the  statute  of  Massachusetts,  which,  like  a  libel  for  review,  is  an  equitable 
proceeding,  the  plaintiff  in  review,  Avho  was  the  defendant  in  the  original  ac- 
tion, might  prove,  in  contradiction  of  the  officer's  return,  that  he  had  received 
no  notice  of  the  action.  By  reference  to  that  opinion  it  will  be  found  not  to 
rest  on  any  ambiguity  in  the  return,  or  other  circumstance  peculiar  to  that 
case,  as  was  ably  argued  before  me,  but  upon  the  broad  doctrine  of  equity  and 
justice  in  contradistinction  to  technical  rules.  It  was  argued  in  that  case  that 
the  petitioner  might  have  his  remedy  against  the  officer  for  a  false  return:  to 
which  the  learned  judge  replies:  "  Supposing  he  could, >which  may  be  doubted, 
the  result  would  be  that  the  present  respondent,  the  original  plaintiff,  would 
have  a  sum  of  money,  which,  in  the  case  supposed,  he  had  no  just  claim  to 
recover,  and  the  officer  would  be  compelled  to  pay  a  like  sum  for  a  slight  and 
perfectly  innocent  mistake.  An  officer  goes  to  a  house  to  leave  a  summons 
with  John  Smith.  Not  knowing  the  person,  he  is  led  to  believe,  without  fault 
of  anybody,  that  his  brother,  James  Smith,  is  the  man  he  is  looking  for;  and 
he  leaves  the  summons  Avith  him,  and  makes  his  return  accordingly.  This  is 
a  false  return.  If  somebody  must  necessarily  suffer  loss,  it  is,  no  doubt,  right 
that  it  should  fall  on  him  who  made  it.  But,  if  it  is  seasonably  discovered  in 
time  to  prevent  loss  to  anybody,  why  should  not  the  remedy  be  applied,  and 
the  rights  of  all  parties  be  secured?"  I  am  content  to  follow  the  reasoning 
and  practice  of  that  case. 

The  application  here  is  scarcely  formal  enough  to  be  called  a  libel  of  review, 
though  it  is  so  indorsed.  I  think,  however,  as  the  whole  matter  has  stood 
open  by  the  tacit  consent  of  the  parties,  and  no  rights  have  been  changed, 
that  I  may  treat  this  as  an  application  for  leave  to  file  a  libel  of  review.  That 
is  an  application  which  should  accompany  the  libel;  and  the  practice  should 
be,  I  suppose,  to  hear  the  preliminary  question  first,  as  is  done  in  nearly  all 
cases  under  the  state  statute.  When  I  heard  argument  the  other  day,  I  un- 
derstood that  the  parties  were  only  prepared  to  present  the  legal  aspects  of 
the  case,  and  so  I  did  not  go  into  the  evidence  concerning  want  of  service. 
It  would  be  hardly  worth  while  to  have  two  more  hearings,  and  I  will  hear 
the  parties  on  the  whole  case. 

§  92.  Precedent  of  a  formal  lihd  of  review. 

The  petitioner  should  at  once  prepare  a  formal  libel,  of  which  a  precedent 
will  be  found  in  Janvrin  v.  Smith,  Kecords  (vol.  xxv,  p.  345),  and  I  have  no 
doabt  the  respondent  will  waive  notice,  and  then  the  case  can  be  heard  as  soon 
as  possible  on  all  the  questions  together.    If  the  decree  should  be  varied,  the 
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present  respondent  will  have  the  right  to  take  all  the  questions,  including  the 
power  of  this  court  in  the  premises,  to  the  court  of  appeal. 

Libel  of  review  to  he  filed  within  one  week. 

NORTHWESTERN  CAR  COMPANY  v,  HOPKINS. 
(Circuit  Court  for  UUnois:  4  Bissell,  51,  62.    1865.) 

Statement  OP  Facts. —  Petition  for  review  containing  charges  of  actual 
fraud,  and  allegations  to  the  effect  that  libelant  is  without  fault  and  other- 
wise without  remedy.  Objection  is  made  that  it  was  filed  after  the  term  at 
which  the  decree  v»'as  rendered,  which  has  been  executed. 

§  93.  Where  actual  fraud  is  charged  and  the  petitioner  is  without  fault  and 
remedy^  a  petition  for  review  will  he  entertained  hy  the  courts  though  filed  after 
the  term  at  which  the  decree  was  rendered. 

Opinion  by  Davis,  J. 

This  petition  presents  this  question:  Has  a  court  of  admiralty  a  right  to 
entertain  a  petition  for  review  after  the  term  has  passed,  and  after  the  decree 
has  been  executed? 

The  right  is  denied,  and  chiefly  on  the  ground  of  a  want  of  precedent.  The 
authority  of  precedent  is  very  strong,  but  not  always  conclusive.  I  can  per- 
ceive no  good  reason  why  a  court  of  admiralty,  in  a  proper  case,  should  not 
exercise  the  power  of  reviewing  its  own  proceedings.  It  may  be  necessary 
for  the  proper  administration  of  justice,  and  especially  in  cases  where  impor- 
tant rights  are  adjudicated  without  personal  notice,  which  is  permitted  under 
our  rules.  The  court  could  not  entertain  a  petition  on  the  grounds  of  mere 
oversight  or  neglect.  But  where  actual  fraud  is  charged,  and  the  petitioner 
is  without  fault  and  without  remedy,  it  would  be  a  denial  of  justice  to  dis- 
miss it. 

Lord  Stowell  and  Judges  Story  and  Sprague  all  thought  that  there  were 
oases  in  which  petitions  for  review  should  be  retained,  although  conceding 
the  absence  of  precedent.  Judge  Story  said  that  "  where,  by  after-acquired 
evidence,  it  were  plain  that  the  merits  had  not  been  considered,  it  was  right 
to  entertain  a  bill  for  review."  The  Steamboat  New  England,  3  Sumn.,  506. 
The  remedy  by  petition  for  review,  in  the  case  before  the  court,  is  a  proper 
one,  and  the  demurrer  will  be  overruled. 

CUSHING  V,  LAIttD. 
(Circuit  Court  for  New  York:  15  Blatchford,  219-249.     1878.) 

Opinion  by  Waite,  C.  J. 

Statement  of  Facts. —  These  are  two  appeals,  taken  at  different  stages  of 
the  same  cause,  to  avoid  the  embarrassment  of  a  mistake  as  to  the  proper  de- 
cree to  be  appealed  from.  They  are  docketed  as  separate  cases,  but  come  up 
on  the  same  pleadings  and  proofs.  The  only  difference  is  that  one  is  taken 
from  one  decree  and  the  other  from  another.  Motions  to  dismiss  have  been 
made  in  each  case,  and,  before  proceeding  to  consider  the  merits,  it  is  neces- 
sary to  decide  which  appeal  is  regular.  That  depends  upon  which  of  the  de- 
crees appealed  from  was  the  final  decree  as  to  these  appellants. 

The  appellants  are  garnishees  in  admiralty,  under  process  of  foreign  attach- 
ment, in  a  suit  in  personam  against  a  defendant  not  found  and  who  has  never 
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appeared.  The  libelants  claim  that  the  appellants  have  in  their  hands  a  fund, 
known  as  the  proceeds  of  the  steamer  "Wren,  which  they  hold  in  trust  for  the 
defendant  Laird,  and  which  should  be  subjected  to  the  payment  of  the  demand 
in  the  action,  while  the  appellants  say  they  hold  the  fund  for  Prioleau,  to  whom 
it  belongs  and  to  whom  alone  they  are  accountable. 

This  issue  thus  raised  between  these  parties  was  tried  below  before  any  de- 
cree was  rendered  against  Laird,  and  on  the  26th  of  April  the  court  found 
and  adjudged  that  the  fund  belonged  to  Laird  and  amounted  to  $31,441.62. 
On  the  same  day  a  further  order  was  entered,  directing  the  appellants  to  pay 
the  fund  into  court,  or  give  stipulation,  with  su£9cient  security,  to  abide  the 
further  order  of  the  court  in  relation  thereto.  This  stipulation  they  gave  May 
5th,  and  May  9th  they  appealed.  This  appeal  is  docketed  as  the  first  of  the 
two  cases  here.  Afterwards,  September  19, 1873,  a  decree  was  entered  in  favor 
of  the  libelants  and  against  Laird,  in  the  principal  action,  for  $143,298.30,  and 
granting  eicecution  thereon  against  the  fund  in  the  hands  of  the  garnishees. 
From  this  decree  the  second  appeal  was  taken,  which  is  docketed  as  the  second 
case. 

§  94.  Appeal  in  garnishment  proceedings. 

The  proceeding  by  foreign  attachment  is  auxiliary  to  the  principal  action, 
and  if  that  action  fails  nothing  is  gained  by  the  attachment.  The  decision 
that  the  fund  in  the  hands  of  the  garnishees  belonged  to  Laird  was  interlocu- 
tory only.  It  settled  the  title  to  the  fund  for  the  purposes  of  the  suit,  but  did 
not  adjudge  that  it  be  paid  to  the  libelants.  If,  in  the  further  progress  of  the 
cause,  they  had  failed  to  maintain  their  claim  against  Laird,  the  decision  would 
have  been  of  no  avail.  The  garnishees  did  not  become  finally  bound  to  apply 
the  fund  they  held  to  the  payment  of  the  deniand  sued  upon  until  the  order 
to  that  effect  was  entered  September  19th.  The  order  of  April  26th  left  the 
final  disposition  of  the  fund  open.  The  actual  appropriation  was  not  made 
until  September  19th.  The  last  was,  therefore,  the  final  judgment,  and  from 
that  alone  the  appeal  lies.  It  follows  that  the  appeal  of  May  9th  must  be  dis* 
missed  at  the  costs  of  the  garnishees,  appellants,  and  the  cause  retained  for 
hearing  only  upon  the  appeal  of  October  3d. 

§  95.  Proceedings  in  prize  cases.  Judgment  of  acquittal^  with  an  order  for 
delivery  to  daimatitj  not  necessarily  decisive  upon  qtiestion  of  title  to  the  vessel. 

Upon  the  merits  the  principal  question  is  as  to  the  effect  of  the  final  decree 
in  the  prize  cause,  the  libelants  contending  that  it  settled  the  title  of  Laird  to 
the  fund  and  concludes  Prioleau.  There  can  be  no  doubt  that  a  judgment  in 
rem^  by  a  court  of  competent  jurisdiction,  binds  all  the  world.  It  is  also  true 
that  such  a  judgment  is  conclusive  as  to  all  the  essential  facts  upon  which  it 
rests.  Here  the  cause  was  one  of  prize,  and  the  ultimate  fact  to  be  determined 
was  that  of  prize  or  no  prize.  The  decision  was  no  prize.  -  To  that  extent, 
confessedly,  all  the  world  is  bound. 

In  prize  causes  the  captors  bring  the  captured  property  into  court  and  ask 

for  a  sentence  of  condemnation,  but  before  this  can  be  had  they  must  satisfy 

the  court  that  their  capture  is  lawful  prize.    Mere  capture  is  not  enough. 

Capture,  to  justify  condemnation,  must  be  lawful,  and  of  this  the  court  must 

be  judicially  informed.    To  this  end  the  captors  are  required  to  produce  all 

documents  and  writings  found  on  board  a  captured  vessel,  and  the  depositions 

of  her  master,  or  some  of  her  principal  officers  or  crew,  taken  in  preparatorio. 

Upon  the  information  thus  obtained  the  case  is  heard  in  the  first  instance,  and, 

if  the  proof  is  such  as  to  show  that  the  capture  could  not  have  been  lawf  uly 
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there  must  be  an  acquittal,  whether  there  be  a  claimant  on  the  record  or  not. 
The  right  to  condemnation  may  be  resisted  by  a  party  in  interest  without  the 
interposition  of  a  formal  claim.  The  rule  upon  this  subject  is  thus  stated  by 
the  late  Judge  Betts,  of  this  district:  "When  no  proofs  are  expected  to  be 
offered  by  a  claimant,  bej^ond  what  are  procured  on  the  examination  in  pre- 
paratory, there  would  be  no  utility  in  his  coming  in  with  a  claim  in  form,  in- 
asmuch as  his  advocate  may  be  heard  upon  the  captor's  proof,  and  a  con- 
demnation as  prize  is  never  made  in  the  first  instance  upon  a  mere  default  in 
not  claiming,  without  at  least  strong  presumptive  evidence  that  it  is  enemy's 
property.  The  court  must  be  informed  by  the  proofs  that  it  is  a  case  of  prize." 
Betts'  Adm.  Pr.,  76. 

A  proceeding  in  a  prize  court  is  something  more  than  a  call  upon  those  op- 
posed to  condemnation  to  come  in  and  show  cause  against  it.  It  is  a  suit  by 
the  captors  to  condemn,  in  which  they  are  required,  in  the  first  instance,  to 
make  out  their  case  by  proof.  That  proof,  at  the  outset,  consists,  as  has  been 
seen,  of  the  documents  and  writings  found  on  board  and  the  depositions  taken 
in  preparatorio.  If  this  leaves  a  doubt  as  to  the  lawfulness  of  the  prize, 
further  proof  maj^  be  ordered.  Such  an  order  is  not  a  matter  of  strict  right, 
but  always  rests  upon  the  sound  discretion  of  the  court.  The  reason  is  that  a 
ship's  papers  ought  to  show  her  true  character,  and  her  officers  and  crew 
ought  to  be  able  to  give  such  further  information  as  may  be  required  in  order 
to  enable  the  court  to  act  understand ingly  upon  the  question  to  be  decided,  to 
wit,  that  of  prize  or  no  prize.  The  burden  of  overcoming  the  effect  of  the 
iproof  which  is  thus  produced  in  the  first  instance  is  thrown  upon  the  claim- 
.ant.  This  is  the  meaning  of  the  rule  which  throws  the  burden  of  proof  upon 
a  claimant.  The  preliminary  proof,  which  the  law  requires  the  captors  to 
'bring  with  them,  is  a  part  of  their  case,  and,  insufficient,  must  condemn,  unless 
vovercome.  For  this  purpose  further  proof  may  be  required,  but  until  one 
opposed  to  condemnation  presents  his  formal  claim  in  the  suit,  he  cannot  be 
heard  to  ask  that  an  order  to  that  effect  be  made.  The  master  of  a  captured 
\vesselimay  put  in  the  claim,  but  it  must  be  for  his  owner,  and,  in  practice,  he 
is  required  to  state,  upon  information  and  belief,  who  his  owner  is.  If,  upon 
.an  examination  of  the  captor's  preliminary  proofs,  it  appears  that  there  should 
J»e.an  acquittal,  and  no  claimant  has  filed  a  claim,  the  court  will,  in  some  ap- 
propriate manner,  ascertain  and  determine  to  whom  a  delivery  of  the  properly 
:«hall  be  made. 

Jn  this  case  the  captors  brought  the  captured  vessel  into  court  and  caused 
iher  to  be  libeled  as  prize  of  war.  They  also  produced  the  documents  and 
writings  found  .on  board,  and  the  depositions  of  the  master,  purser,  and  first 
and  third  mates,  taken  in  preparatorio.  This  being  done,  the  master  appeared, 
and,  a^  bailee  of  the  vessel,  claimed  "for  the  owner,"  stating  that  "Laird,  a 
lawful  British  subject,  residing  in  England,  is  the  true  and  bona  fide  owner  of 
said  steamer,  and  that  no  other  person  is  the  owner  thereof,  as  appears  by  the 
register  of  said  steamer,  now  in  the  possession  of  the  court,  and  as  he  is  in- 
formed and  believes."  The  cause  was  thus  made  ready  for  hearing,  but,  upon 
examination  of  wiiat  was  on  file,  an  order  for  further  proof  was  taken.  No 
witnesses  were  examined,  except  such  as  were  on  board  the  Wren  at  the  time 
of  the  capture,. and  the  only  additional  proof  offered  or  permitted  on  the  part 
of  the  captors  related  entirely  to  the  names  of  the  persons  who  took  part  in 
the  seizure  of  the  vessel,  or  who  had  knowledge  of  the  undertaking  before  the 

commencement' of  its  ^execution.    The  testimony  being  all  in,  the  cause  was 
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again  heard,  Julj^  3d,  and  the  court,  finding  that  the  vessel  "  was  the  property 
of  the  enemies  of  the  United  States,"  announced  its  judgment  of  condemna- 
tion July  8th,  only  twenty-six  days  after  the  vessel  left  Havana,  twenty-four 
after  she  was  brought  into  Key  West,  and  twenty-two  after  the  filing  of  the 
libel.  Under  such  circumstances  it  would  seem  to  be  clear  that  the  issue  tried 
must  have  related  only  to  the  enemy  character  of  the  vessel  and  not  to  its 
particular  ownership.  The  legal  effect  of  the  claim  put  in  by  the  master  was 
for  the  owner,  believed  to  be  Laird,  whose  name  appeared  in  the  certificate  of 
registry  found  on  board.  It  was,  however,  nowhere  positively  asserted  that 
he  was  the  real  owner,  and  the  certificate  of  registry  to  which  the  reference 
was  made,  and  which  was  then  in  the  possession  of  the  court,  bore  upon  its 
face  the  express  declaration  that  it  was  not  a  document  of  title  and  did  not 
necessarily  contain  notices  of  all  phanges  of  ownership.  It  bore  date  Decem- 
ber 24,  1864,  nearly  six  months  before  the  capture,  and  there  had  been  abun- 
dance of  time  for  many  regular  and  lawful  changes  of  ownership  without  an 
actual  necessity  for  a  new  certificate,  as  the  vessel  had  never  returned  to  her 
home  port  after  sailing  upon  her  first  voyage,  and  a  new  certificate  could  not 
be  granted  without  a  surrender  of  the  old  one.  Merch'ts  Ship.  Act  of  1854, 
17  and  18  Vict.,  ch.  104,  sec.  88.  Prudence  undoubtedly  requires  that  when  a 
roaster  claims  for  the  owner  he  should  state  his  belief  as  to  who  the  owner 
was,  bat  it  would  be  dangerous  to  hold  in  this  class  of  cases  that  a  decree  of 
acquittal,  after  such  a  statement  based  upon  the  evidence  contained  in  the 
ship's  papers,  would  cut  off  a  title  lawfully  acquired  after  the  vessel  had  left 
her  port  of  registry  and  while  she  was  absent  on  a  voyage. 

The  office  of  a  claim  is  to  bring  the  claimant  into  the  cause  so  that  he  may 
become  an  actor.  Before  a  claim  is  filed,  all  a  contestant's  advocate  can  do  is 
to  present  the  case  upon  the  captor's  pi'oofs,  but  afterwards  he  may,  by  leave 
of  the  court,  add  affirmative  evidence  of  his  own.  When  the  master  presents 
the  claim  he  acts,  in  contemplation  of  law,  for  whom  it  may  concern,  and  is 
required  to  name  his  supposed  owner,  not  for  the  purpose  of  maintaining  the 
particular  owner's  title  against  all  the  world,  but  to  satisfy  the  court  that  he 
is  acting  in  good  faith,  and  that  he  is  entitled  to  resist  the  captor's  title  by 
farther  proof.  When,  after  acquittal,  the  court  directs  that  the  property  shall 
be  delivered  to  the  claimant,  it  is  not  necessarily  because  he  has  been  adjudged 
to  be  an  owner,  but  because  upon  the  proofs  which  have  been  submitted  he 
appears  to  be  such.  If,  because  of  his  apparent  ownership,  he  gets  possession 
of  that  which  actually  belongs  to  another,  he  does  so  as  the  representative  of 
the  true  owner  and  must  account  accordingly.  If,  after  an  acquittal,  a  con- 
troversy arises  between  two  conflicting  claimants  as  to  their  title,  and  they 
present  their  respective  claims  to  the  court  for  adjudication  in  order  that  it 
may  be  definitely  settled  who  has  the  better  right,  a  judgment  would  bind 
them,  but  not  necessarily  all  the  world.  The  particular  litigants  are  con- 
cluded because  they  have  voluntarily  submitted  their  rights  for  adjudication 
in  the  cause.  As  they  were  not  compelled  to  come  in  to  litigate  between 
themselves  they  would  not  have  been  bound  but  for  their  submission.  So,  as 
all  the  world  has  only  been  called  upon  to  appear,  if  they  will,  and  contest 
the  sentence  of  condemnation,  the  sentence  of  acquittal  leaves  all  interested 
in  the  property  free  to  resort  to  such  appropriate  remedies  as  they  choose  for 
the  settlement  of  their  conflicting  individual  rights. 

It  seems  to  me  clear  that,  if  there  had  been  no  claim  in  this  case,  and,  after 
a  sentence  of  acquittal,  the  court  had  ordered  the  vessel  delivered  to  Laird  as 
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the  registered  owner,  such  an  order  would  not  have  transferred  the  title  back 
from  Prioleau  to  Laird.  As  the  claim  in  this  case  was  in  effect  nothing  more 
than  for  him  as  registered  owner,  it  is  difBcuIt  to  see  how  it  adds  anything  to 
the  strength  of  his  position  as  against  the  true  owner. 

Prize  proceedings  are  not  at  all  suited  to  the  adjudication  of  disputed  titles 
to  the  captured  property.  They  are  essentially  war  measures,  and  necessarily 
summary.  To  a  large  extent  the  courts,  like  the  captors,  must  rely  upon  the 
evidence  furnished  by  the  vessel  herself,  that  is  to  say,  upon  appearances. 
Under  ordinary  circumstances  a  vessel  ought  to  be  able  to  protect  herself  from 
condemnation,  if  innocent,  by  such  testimony  as  she  can  obtain  from  her  papers 
and  her  officers  and  crew.  The  laws  of  all  maritime  nations  make  ample  pro- 
vision for  documentary  evidence  of  a  vessel's  true  character,  and  the  principal 
officers  are  presumed  to  have  always  at  hand  the  means  of  protection  against 
unlawful  capture.  Hence  proceedings  in  prize  are  always  hurried  forward 
with  all  convenient  dispatch.  This  is  important  both  to  captors  and  owners; 
but  especially  as  to  owners,  if  they  are  innocent,  in  order  that  their  voyage 
may  not  be  unnecessarily  interrupted.  For  this  reason  all  collateral  questions 
are,  as  far  as  possible,  kept  out  of  the  way,  and  the  inquiry  confined  to  the 
lawfulness  of  the  statute.  Hence  it  is  that  in  the  article  in  the  American 
Encyclopedia  (vol.  10,  p.  364),  so  much  relied  upon  by  the  counsel  for  the 
libelants  in  their  argument,  it  is  said:  "If  he  (the  claimant)  has  but  a  lien,  or 
is  a  mere  insurer,  or  a  mortgagee  not  in  possession,  he  cannot  maintain  his 
claim,  for  reasons  which  are  found  in  the  incompetency  of  such  a  court  (prize) 
to  investigate  sucli  claims."  Certainly,  if  it  had  been  suppc^sed  that  a  decree 
in  the  cause  was  to  settle  anything  else  than  the  one  question  of  prize  or  no 
prize,  this  would  not  ^ave  been  said.  If  an  ordinar}^  sentence  of  acquittal  was 
to  have  the  effect  of  determining  all  conflicting  claims  between  individual 
proprietors,  the  court  ought  to  be  competent  to  investigate  and  determine  such, 
questions.  But  it  is  practically  incompetent,  because  the  summary  manner  in 
which  it  necessarily  acts  is  entirely  unsuited  to  such  inquiries.  The  master 
of  a  vessel  is  not  presumed  to  have  accurate  information  upon  such  subjects, 
and  it  is  not  usual  for  him  to  keep  on  board  the  evidence  required  in  the  trial 
of  such  causes.  It  has  never  been  supposed  that,  when  a  mortgagee  appears 
as  claimant  in  a  suit  in  admiralty,  brought  to  enforce  a  maritime  lien,  if  he 
defends  successfully  against  the  lien  and  defeats  the  action,  a  decree  dismiss- 
ing the  libel  would  settle  his  rights  as  against  the  mortgagor.  So,  too,  one 
w^ho,  by  asserting  ownership,  defeats  a  condemnation  as  prize,  does  not  thereby 
establish  his  title  as  against  a  contesting  owner. 

I  am,  therefore,  clearly  of  the  opinion  that  the  ordinary  sentence  of  acquit- 
tal in  a  prize  suit,  even  if  accompanied  by  an  order  for  the  delivery  of  the 
property  to  the  person  appearing  as  claimant  upon  the  record,  does  not  neces- 
sarily divest  others  of  any  title  they  may  have  to  the  subject-matter  of  the 
capture.  It  only  remains  to  consider  whether  there  is  anything  in  this  case  to 
take  it  out  of  this  general  rule. 

§  96.  Ileld^  imder  the  circinnatances  of  this  case^  that  the  decree  of  the  court 
ordering  delivery  of  the  vessel  to  the  claiinant  did  not  improve  or  affect  his  title 
as  against  the  real  owner, 

Certainl}^  no  issue  as  to  Prioleau's  ownership  was  directly  presented  upon  the 
record.  The  case  was  submitted  substantially  upon  the  preliminary  proofs, 
and  the  district  court  only  decided  that  the  property  was  enemies'  property, 
and,  therefore,  lawful  prize.    The  decree  of  the  supreme  court  simply  reversed 
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that  of  the  district  court,  and  ordered  restoration  of  the  property.  Upon  its 
face,  it  only  decided  that  the  vessel  was  not  enemy  property.  On  the  part  of 
the  United  States  it  was  argued  that  the  register  was  only  **a  cover  of  the 
rebel  title,"  and  on  the  part  of  the  captors  that  "  there  was  not  a  particle  of 
evidence  to  show  that  the  steamer  was  ever  enemies'  property."  The  court, 
while  conceding  that  it  was  not  "  unnatural  or  unreasonable  to  suspect  that 
the  so-called  Confederate  States  or  their  agents  had  some  connection,  if  not 
interest,  in  her,"  concluded  that  there  was  '*no  foundation  of  legal  proof  of 
the  ownership  of  the  vessel  in  the  Confederate  States,  on  which  these  circum- 
stances can  rest,  or  be  attached  as  auxiliary  considerations,  to  influence  the 
judgment  of  a  court."  In  this  there  is  nothing  to  indicate  a  definitive  decision, 
as  between  Laird  and  Prioleau,  that  Laird  was  the  owner  and  Prioieau  not. 
All  it  amounts  to  is  that  the  captors  had  not  succeeded  in  showing  that  Laird 
had  parted  with  his  title  to  "the  enemies  of  the  United  States."  What  the 
court  might  have  decided  if  the  bill  of  sale  to  Prioleau  had  been  in  evidence  is 
not  now  the  question,  but  what  it  did  decide  upon  the  evidence  actually 
presented. 

When  the  mandate  went  down  from  the  supreme  court,  all  the  district 
court  had  to  do  was  to  enter  the  decree  which  was  ordered  and  deliver  the 
fund  in  the  registry  to  the  claimant.  The  efifect  of  the  'decision  upon  the  ap- 
peal was  that,  as  Laird  was  the  apparent  owner,  he  should  have  the  possession. 
So,  too,  when  the  district  court  acted  upon  the  mandate,  it  did  not  adjudicate 
upon  the  actual  title  of  Laird  to  the  fund,  but  simply  ordered  that  the  fund 
be  given  up  to  him,  as  the  person  apparentl}'  entitled  to  take  it  out  of  court. 
When  Foster  &  Thomson  received  the  money,  upon  the  authority  of  Laird, 
they  took  it  to  hold  as  Laird  would  have  held  it  if  it  had  been  paid  to  him 
instead  of  them.  As  the  apparent  registered  owner  of  the  vessel,  he,  under 
the  circumstances  of  the  case,  represented  the  real  owner,  and  would  be  ac- 
countable for  all  that  came  into  his  hands  in  his  representative  character.  If 
Laird  had  himself  drawn  the  fund,  and  placed  it  in  the  hands  of  Foster  & 
Thomson  for  safe  keeping,  or  if  he  had  placed  it  upon  special  deposit  in  a  bank, 
or  if  he  actually  held  it  in  his  own  possession  separate  from  his  other  property, 
it  could  not  have  been  subjected  by  these  libelants  to  the  payment  of  their 
demand  against  him,  because  he  held  it,  not  in  his  own  right  as  owner,  but  in 
trust  for  another.  So  long  as  Foster  &  Thomson  hold  the  raone}',  it  is  kept 
separate  from  the  other  property  of  Laird,  and  preserves  its  trust  character. 

Clearly,  if  this  were  all,  the  fund  could  not  be  subjected  in  this  action. 
Prioleau,  upon  the  evidence  submitted  in  this  case,  was  the  actual  owner  of 
the  vessel  when  captured  and  when  sold.  The  proceeds,  therefore,  which  had 
taken  the  place  of  the  vessel,  in  the  progress  of  the  suit,  were  his  when  paid 
out  of  the  registry  of  the  court,  and  the  ])arties  to  whom  the  payment  w\is 
made  took  them  in  trust  for  him.  They  have  not  only  been  kept  as  a  distinct 
and  separate  fund,  but  are  proceeded  against  in  this  action  as  such. 

But  it  is  further  insisted  that,  as  Prioleau  employed  counsel  and  prosecuted 
the  appeal  in  the  supreme  court,  with  Laird  upon  the  record  as  claimant,  he 
stands  in  the  position  of  an  enemy  who  has  put  forward  a  neutral  to  claim 
his  captured  property  as  owner,  and  cannot  now  be  heard  to  say  that  the 
neutral  was  not  the  owner  in  fact.  Such  I  do  not  understand  to  be  the  effect 
of  what  was  done.  So  far  as  anything  appears  upon  the  evidence  in  this  case, 
Laird  was  in  truth  the  owner  of  the  vessel  when  she  was  registered  and  when 

she  sailed  from  Liverpool.     She  may  have  been  built  upon  the  order  of  Prio- 
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leau,  but  there  is  nothing  whatever  to  show  that  she  actually  belonged  to  him 
at  any  time  previous  to  the  execution  of  the  bill  of  sale.  She  was,  then,  when 
she  sailed,  properly  registered  in  Laird's  name,  and  Prioleau  cannot  be  said  to 
have  put  forward  Laird  as  owner  because  she  went  to  sea  with  a  certificate  of 
Laird's  registry  on  board.  More  than  six  weeks  before  her  capture  Prioleau 
had  entered  his  bill  of  sale  in  the  custom-house  at  her  port  of  registry,  and 
obtained  a  new  registry  in  his  own  name.  Whep  she  was  captured  she  was 
returned  for  the  first  time  to  her  port  of  registry.  There  was  nothing  in  the 
laws  of  Great  Britain  which  made  it  necessar}^  to  give  up  the  old  certificate 
of  registry  and  take  out  a  new  one  before  that  time.  When  the  vessel  was 
brought  into  court,  and  the  preliminary  proofs  taken  and  filed,  the  master,  in 
accordance  with  his  duty,  attempted,  in  the  usual  wa}^  to  protect  the  interests 
of  her  owners.  Believing  it  to  be  important  to  secure  the  privilege  of  submit- 
ting further  proof,  and  finding  from  the  ship's  papers  that  Laird  was  the  reg- 
istered owner,  he  made  the  necessary  formal  claim  for  the  owner,  stating  his 
belief  that  the  registered  owner  still  continued  to  be  the  true  owner.  By  so 
doing  he  raised  no  new  issue  upon  the  pleadings.  The  court  had  still  to  be 
satisfied  that  the  vessel  was  enemies'  property.  A  false  claim,  if  discovered, 
would  have  been  a  strong  circumstance  in  favor  of  the  validity  of  the  capture, 
but  still  there  could  not  be  a  condemnation  unless  the  proof  satisfied  the  court 
that  not  only  Laird  was  not  the  owner  but  an  enemy  was. 

As  has  been  seen,  a  formal  claim  was  not  necessary  to  enable  one  having  a 
substantial  interest  in  the  property  to  argue  against  the  suflBciency  of  the 
captor's  proof.  A  master  may  employ  counsel  to  appear  for  a  registered 
owner  and  oppose  the  condemnation,  and  he  will,  ordinarily,  be  heard  upon 
the  case  as  made  by  the  libelants,  without  making  himself  an  actual  claimant. 
In  this  case  there  is  nothing  to  show  that  Prioleau  knew  of  the  pendency  of  the 
proceedings  until  after  the  master  had  secured  an  appeal.  He  simply  did,  after 
this,  what  the  master  might  have  done,  without  entering  a  claim,  before.  He 
argued  that,  upon  the  proof  as  it  stood,  there  was  no  case  for  condemnation. 

The  question  here  presented  does  not  arise  between  Prioleau  and  the  United 
States.  If  all  the  truth  had  been  spread  upon  the  record,  a  different  result 
might  have  been  reached,  and  the  captors  might  have  secured  their  prize.  But 
that  is  not  now  the  question.  A  sentence  of  acquittal  has  been  pronounced, 
and  an  order  made  for  the  restoration  of  the  property  to  the  owner.  If 
Prioleau  were  not  asking  to  have  the  delivery  made  to  him  instead  of  Laird, 
the  court  might  with  propriety  refuse  to  interfere,  and  leave  him  to  such 
remedies  as  he  was  entitled  to  after  the  money  reached  Laird's  hands,  on  the 
ground  that,  having  waited  until  the  decision  had  been  reached  at  his  instiga- 
tion, it  did  not  lie  in  his  mouth  lo  object  to  such  a  decree  as  the  record 
required.  As  between  him  and  Laird,  however,  there  is  no  estoppel,  and  if 
he  is  not  estopped  as  against  Laird  he  is  not  as  against  the  libelants.  They 
acquire  no  new  rights  by  the  decree,  and  they  have  given  Laird  no  new  credit 
upon  the  faith  of  it.  Their  rights  depend  upon  Laird's  actual  title,  and  not 
upon  what  Prioleau  may  have  done  to  save  the  property.  The  case  of  De 
Metton  V,  De  Mello,  12  East,  234,  so  much  relied  upon,  is  far  from  being 
like  this.  Tiiere  a  neutral  lent  his  name  to  an  enemy  to  neutralize  property, 
and  the  enemy  put  the  neutral  forward  as  claimant  to  prevent  a  condemna- 
tion. The  whole  thing  was  planned  as  a  deliberate  and  palpable  fraud,  and 
the  court  said  that,  after  the  fraud  had  been  successful,  it  would  not  hear  tlie 
enemy  to  recover  its  fruits  from  his  guilty  confederate.     As  the  parties  had 
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combined  to  commit  a  frauds  and  had  been  snccessful,  the  law  would  leave 
them  in  the  transaction  just  where  it  found  them.  Here  there  was  no  fraudu- 
lent combination,  no  putting  forward  for  the  purposes  of  deception,  but  a 
simple  contention  that  the  captors  had  not,  by  their  own  showing,  made  out 
their  case.  Prioleau  stands  just  where  he  would  if,  without  a  claim,  the  dis- 
trict court,  upon  the  proof,  had  acquitted  the  vessel  and  delivered  her  to 
Laird.  When  he  interfered  in  the  cause  he  was  not  bound  to  put  in  more 
testimony.  He  had  the  right  to  stand  upon  the  case  as  made.  In  this  respect 
he  did  not  occupy  a  position  different  from  other  litigants.  He  was  at  liberty 
to  rely  upon  the  weakness  of  his  adversary's  case  as  the  strength  of  his  own. 
The  captors  had  no  claim  upon  him  for  discovery,  and  he  might  keep  silent  if 
he  chose.  His  promotion  of  the  cause  after  the  appeal  placed  him  in  no 
worse  position  than  he  would  have  been  if  the  same  decree  had  been  rendered 
without  his  interference. 

Neither  do  I  think  that  the  rights  of  the  parties  have  been  changed  by 
what  was  done  by  Foster  &  Thomson  to  get  possession  of  the  fund.  For  all 
the  purposes  of  this  suit  they  are  to  be  treated  as  the  representatives  of  Laird 
in  obtaining  the  money.  If  Laird  wias  not  the  actual  owner  of  the  fund  in 
his  own  right  before  it  was  paid  to  them,  he  was  not  after.  The  change  of 
possession  did  not  change  the  ownership.  The  title  of  Prioleau  reaches  behind 
that  transaction,  and  behind  any  proceeding  of  these  libelants,  here  or  else- 
where, to  reach  the  fund  as  Laird's.  Laird  would  have  taken  the  money  out 
of  court  as  trustee  for  Prioleau  if  it  had  been  paid  into  their  own  hands,  and 
Foster  &  Thomson,  in  their  character  as  his  agents,  hold  it  clothed  with  the 
same  obligation. 

This  disposes  of  the  whole  case.  The  money  in  the  hands  of  Foster  & 
Thomson  was  never  the  property  of  Laird,  but  always  of  Prioleau.  Conse- 
quently, the  judgment  of  the  district  court  declaring  it  to  be  the  property  of 
Laird,  and  subjecting  it  to  the  decree  against  him,  was  wrong. 

Many  other  important  and  interesting  questions  were  presented  upon  the 
argument,  which,  in  the  view  I  have  taken  of  the  case,  need  not  now  be  con- 
sidered. I  have,  however,  thought  it  proper  to  find  all  the  facts  upon  which 
these  questions  rest,  in  order  that,  if  there  should  be  an  appeal,  the  whole  case 
may  go  up.  Without  passing  upon  the  validity  of  the  defense  set  up  in  the 
amended  answer  of  the  appellants,  which  the  late  lamented  judge  of  the  cir- 
cuit allowed  to  be  filed  provisionally,  I  have  considered  it  as  part  of  the  case, 
and  found  the  facts  upon  its  allegations. 

The  testimony  in  the  prize  cause,  and  which  is  found  in  that  record,  can- 
not be  considered  here  to  prove  the  facts  put  in  issue  by  the  pleadings  in  . 
this  case,  but  it  may  be  referred  to  for  the  purpose  of  ascertaining  what  was 
actually  decided  there,  if  the  record  leaves  that  question  otherwise  in  doubt. 
The  same  may  be  said  of  the  briefs  of  counsel  and  the  opinion  of  the  court 
upon  the  appeaL  According  to  my  view  of  the  matter  they  are  unimportant, 
but,  to  present  the  case  in  full  to  the  reviewing  court,  I  have  found  the  facts 
they  establish,  if  admissible,  thus  putting  the  question  of  their  relevancy  upon 
the  record. 

Let  a  decree  be  prepared  to  the  effect  that  the  fund  known  as  the  proceeds 
of  the  steamer  Wren,  in  the  hands  of  Foster  &  Thomson,  when  served  with 
process  in  this  action,  was  not  the  property  of  John  Laird,  Jr.,  the  defendant 
in  the  principal  suit,  and  that  it  cannot  be  subjected  to  the  payment  of  the  de- 
cree against  him.     All  orders  of  the  district  court  inconsistent  with  this  finding 
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are  reversed  and  set  aside.  As  the  garnishees  only  have  appealed,  no  order 
can'  be  made  in  respect  to  the  decree  against  Laird.  The  costs  of  the  court 
upon  this  appeal,  and  of  the  district  court,  so  far  as  they  relate  to  the  proceed- 
ings under  the  process  of  garnishment,  are  to  be  paid  by  the  libelants. 

THE  HELEN  R.  COOPER. 
(Circuit  Court  for  New  York:  10  Blatchford,  213-214.    1872.) 

Opinion  by  Woodruff,  J. 

Statement  of  Facts.— This  is  a  motion  on  behalf  of  the  E.  L.  Mabey,  in 
substance,  for  an  order  directing  the  libelants  to  execute  the  decree  (which 
is,  in  form,  against  both  vessels)  against  the  claimants  of  the  Helen  R.  Cooper 
and  their  stipulators,  or  to  exhaust  their  remedies,  under  the  decree,  against 
such  claimants  and  their  stipulators,  before  proceeding  to  execute  the  decree 
against  the  R.  L.  Mabey, 

§  97.  Pawer  of  court  to  control  manner  of  execution  of  decree  so  as  to  do  jus- 
tice between  defending  parties. 

The  proofs  now  laid  before  me  show  that,  in  relation  to  the  subject  in  con- 
trovers\%  the  claimants  of  the  K.  L.  Mabey,  and  their  sureties,  stood  in  the  re- 
lation of  sureties  for  the  others,  and  that  the  latter  had  assumed  the  litigation 
and  agreed  to  indemnify  the  former.  It  is,  therefore,  just  and  equitable  that 
the  claimants  of  the  Helen  R.  Cooper,  and  their  stipulators,  should  pay  the 
damages  and  costs  awarded  to  the  libelants  by  the  decree.  This  brings  the 
case  within  the  principle  of  the  decision  in  The  George  Washington,  2  Ben., 
226,  and  9  Wall.,  513,  where  the  court  directed  that,  as  between  the  two  ves- 
sels, the  recovery  be  equally  apportioned,  and  that,  though  each  was  assumed 
to  be  liable  for  the  whole  amount  to  the  libelant,  and  so,  in  respect  to  each 
one-half,  each  vessel  was  surety  for  the  other,  the  libelant,  on  receiving  from 
either  vessel  one-half,  should  stay  proceedings  until  execution  had  been  issued 
and  returned  as  against  the  other.  Although,  no  direction  was  given  in  the 
decree  in  the  present  case  as  to  an  apportionment,  or  otherwise  settling  the 
equities  between  the  defendants,  and  while  it  is  also  clear  that  no  modification 
of  the  decree  should  now  be  made,  I  think  the  court  has  power  to  control  the 
manner  of  its  execution  so  as  to  do  justice  between  the  defending  parties,  if 
thereby  the  libelants  are  deprived  of  no  right.  They  must  be  permitted  to 
collect  their  whole  decree  out  of  some  one  or  all  of  the  parties  liable. 

In  analogy,  therefore,  to  the  decision  in  the  case  above  referred  to,  an  order 
is  granted  that  the  libelants  first  issue  execution  against  the  claimants  of  the 
Helen  R.  Cooper  and  their  stipulators,  and  that  proceedings  against  the  claim- 
ants of  the  R.  L.  Mabey  and  their  stipulators  be  stayed  until  the  return  of 
such  executions  against  the  others.  Either  party  is  to  be  at  liberty  to  apply 
to  the  court  for  further  direction,  as  they  may  be  advised. 

THE  WHITE  SQUALL. 
(Circuit  Court  for  New  York :  4  Blatchford,  103-105.     1857.) 

Statement  of  Facts. —  Libel  m  rem.     The  ship  was  discharged  under  an 

ordinary  bond.     After  a  decree  of  condemnation,  and  pending  an  appeal,  by 

written  agreement  of  the  proctors  she  was  returned  to  the  custody  of  the 

marshal  and  sold,  and  an  order  was  obtained  from  the  judge  directing  the 

clerk  to  enter  an  order  of  record  according  to  such  consent.    Motion  by  a 

party  claiming  an  interest  in  the  vessel  to  vacate  this  order. 
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§  98.  The  court  has  no  power  to  order  hack  into  the  custody  of  a  Toarshal  a  ves- 
sel fairly  discharged,  even  by  consent 

Opinion  by  Nelson,  J. 

I  am  satisfied  that  the  order  made  by  me  was  improvidently  granted,  and 
that  I  had  no  power  to  make  it ;  and,  as  the  question  is  presented  on  a  motion 
made  by  a  party  who  claims  to  have  an  interest  in  the  vessel,  and  who  was 
not  a  party  to  the  libel  or  the  proceedings  in  the  cause,  I  shall  direct  that  the 
order  entered  upon  the  filing  of  the  consent  of  the  proctors  for  the  respect- 
ive parties  be  vacated,  and  that  the  rights  ©f  all  persons  concerned  be  left  to 
stand  upon  the  written  stipulation  entered  into  by  the  proctors.  The  pur- 
chaser at  the  sale  of  the  vessel  has  appeared  and  opposed  this  motion ;  but,  as 
he  bad  full  notice  of  the  proceedings,  and  of  the  claim  that  the  order  of  sale 
was  invalid,  and  would  be  contested,  I  perceive  no  equity  entitling  him  to 
any  particular  favor.  Indeed,  were  it  otherwise,  it  would  not  change  my  de- 
cision, as  I  vacate  the  order  on  the  ground  that  I  had  no  power  or  jurisdiction 
to  make  it. 

Since  the  granting  of  the  order  I  have  had  occasion  to  look  deliberately 
into  the  question  as  to  the  power  of  the  court  to  order  back  into  the  custody 
of  the  marshal  a  vessel  which  has  been  fairly  discharged  from  arrest  on  a 
stipulation,  and  am  satisfied  that  the  court  possesses  no  such  power.  The  rea- 
sons for  this  conclusion  were  given  in  the  case  of  The  Union,  4  Blatch.,  90, 
decided  at  this  term.  Such  I  understand,  also,  to  be  the  rule  of  the  English 
admiralty.  The  Kalamazoo,  9  Eng.  L.  &  Eq.  R,  557;  The  Hope,  1  W.  Kob., 
154;  The  Voknt,  id.,  383;  15  Law  Kep.,  563. 

Order  vacated. 

THE  SCHOONER  TWO  MARYS. 
(District  Court  for  New  York:  10  Benedict,  558-{l66.    1870.) 

Opinion  by  Choate,  J. 

Statement  of  Faots. —  This  is  a  libel  for  supplies  and  materials  furnished 
by  David  W.  McLean  to  a  domestic  ship  for  which  a  lien  is  claimed  in  the 
libel  under  the  law  of  New  York.  The  libel  was  filed  January  25,  1879.  On 
this  libel  a  monition  was  issued,  returnable  February  11,  1879,  of  which  the 
marshal  made  return  that  on  the  29th  of  January,  1879,  he  '^  attached  the 
schooner  at  Hawkins'  dock,  City  Island."  An  order  for  publication  of  no- 
tice for  all  persons  in  interest  to  appear  and  intervene  was  made  on  the  25th 
of  January,  but  no  publication  has  been  made.  It  appears  by  affidavit  that 
at  the  request  of  the  libelant  the  marshal  put  no  keeper  on  board  at  the  time 
of  the  service  of  the  process;  that  the  vessel  was  then  hauled  out  of  the 
water  undergoing  repairs  and  not  in  a  condition  to  be  navigated  at  all  or  to 
float  in  the  water.  September  16,  1879,  on  motion  of  the  libelant's  proctor, 
an  order  was  made  that  the  marshal  take  the  schooner  into  his  custodj''  under 
the  original  process  and  place  a  keeper  in  charge.  Thereupon  the  marshal 
resumed  the  custody  of  the  vessel  and  removed  her  to  a  pier  in  the  East 
river.  On  the  20th  of  September,  one  Hawkins  appeared  as  claimant,  aver- 
ring in  his  claim  that  at  the  time  of  the  seizure  he  was  in  possession  of  the 
schooner,  reconstructing  her,  and  claiming  a  common-law  lien  therefor  to 
the  amount  of  $5,000.  He  offered  a  bond  under  the  act  of  184:7,  in  double 
the  amount  of  libelant's  claim,  and  gave  notice  to  libelant's  proctor  of  the 

justification  of  his  sureties  for  the  22d  of  September.    The  libelant's  proctor 
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did  not  appear,  and  the  bond  was  approved  and  an  order  was  made  in  th£ 
usual  form  for  the  release  of  the  vessel  on  the  same  day.  The  marshal  there- 
upon gave  to  the  claimant's  proctor  a  notice  to  the  keeper  to  discharge  the 
vessel.  The  claimant  took  a  tug  and  proceeded  with  this  notice  to  the  vessel, 
exhibited  the  notice  to  the  keeper,  but  declined  to  give  it  up.  He  met  there 
the  libelant's  proctor  and  one  Crowle\%  who  claims  to  have  been  previously 
appointed  master  of  the  ^hooner,  and  who  also  appears  to  be  the  owner  of 
one-sixteenth  part  of  her.  It  is  very  difficult  to  ascertain  with  certainty  from 
the  conflicting  affidavits  what  occurred  on  the  vessel  at  that  time.  It  is  sworn 
bv  witnesses  on  behalf  of  the  libelant  and  Crowlev  that  the  claimant  did  not 
demand  the  delivery  of  the  schooner  to  him ;  but  I  am  satisfied  that  the  libel- 
ant's proctor  and  Captain  Crowley,  as  well  as  the  keeper,  understood  that  he 
was  there  for  the  purpose  of  taking  possession  of  the  schooner  upon  the  dis- 
charge of  the  attachment.  A  controversy  appears  to  have  arisen,  Crowley 
and  libelant's  proctor  insisting  that  Hawkins  had  no  right  to  be  there.  The 
result  of  this  controversy  was  that  Hawkins,  the  claimant,  was  by  the  pro- 
curement of  these  parties  or  one  of  them  taken  under  arrest  by  a  police  officer 
and  compelled  to  leave  the  vessel.  He  seems  to  have  refused  to  exhibit  his 
authority  to  receive  the  vessel  to  libelant's  proctor,  but  the  evidence  shows 
concert  of  action  between  the  libelant  and  Captain  Crowley,  the  libelant 
now  claiming  to  be  the  principal  owner,  and  Crowley  as  master  claiming  to 
act  by  his  appointment  and  under  his  directions.  After  Hawkins  left  the 
vessel  the  keeper  went  away,  leaving  Captain  Crowley  on  the  vessel,  who 
claims  now  to  have  been  left  in  possession  bj^  the  discharge  of  the  attach- 
ment. The  result  is  in  reality  that  the  libelant  has,  or  appears  to  have  through 
Captain  Crowley,  possession  of  the  vessel;  and  through  her  seizure  on  his 
libel  and  her  subsequent  discharge,  the  claimant,  if  he  was  the  party  in  pos- 
session, has  been  dispossessed.  This  is  a  motion  on  behalf  of  the  claimant 
that  the  marshal  retake  the  vessel  and  restore  her  to  him,  and  for  other  relief. 
The  libelant  and  the  said  Crowley  appear  to  oppose  the  motion. 

§  99.  It  is  the  duty  of  the  court  on  discharging  a  vessel  from  arrest  to  restore 
her  to  the  party  who  was  in  possession  before^  and  not  simply  to  abandon  her. 

Although  the  customary  order  for  discharging  an  arrest  of  the  vessel  is 
simply  that  she  be  released  from  custody,  yet  it  is  the  duty  of  the  court,  on 
the  dissolution  of  an  attachment  under  its  process,  to  cause  the  vessel  to  be 
restored  to  the  party  who  was  in  possession  at  the  time  the  officer  of  the  court 
took  her  into  custody.  The  process  of  the  court  in  its  execution  and  discharge 
must  not  be  used  as  the  means  indirectly  of  taking  a  vessel  from  one  party 
and  giving  it  to  another.  In  the  case  of  The  Neptune,  1  Ilagg.  Adm.,  p.  132, 
Sir  John  NichoU  saj's:  "Had  bail  been  given  to  the  action  for  wages  the  ship 
would  be  delivered  up,  upon  the  removal  of  the  arrest,  to  the  party  previously 
in  possession,  whoever  he  might  have  been."  Mr.  Dunlap  in  his  treatise  sa3^s: 
"In  the  admiralty  courts  of  the  United  States,  in  all  civil  causes,  except  per- 
haps  those  of  bottomry  and  by  hypothecation,  it  is  usual  for  the  court  upon 
application  to  deliver  the  property  to  the  claimant  from  whose  possession  it 
has  been  taken,  upon  bail  or  stipulation  with  ample  security,  conditioned  in 
some  cases  for  the  restoration  of  the  property,  in  others  for  the  payment  of 
the  amount  which  may  be  decreed  to  the  libelant  and  his  costs."  Dunlap's 
Adm.,  p.  166.  I  cannot  agree  with  the  counsel  for  the  libelant  that  the  mar- 
shal's duty  is  simply  to  withdraw  his  keeper  and  leave  the  vessel,  without 
regard  to, whether  she  thereby  falls  into  the  hands  of  her  owners,  or  strangers, 
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OP  river  thieves.  It  is  his  duty  under  these  authorities,  upon  the  termination 
of  his  ciistod}^  to  replace  her  in  the  possession  of  the  party  from  whose  pos- 
session he  took  her.  An  admiralty  suit  in  rem  proceeding  in  proper  course  is 
a  suit  against  all  the  world,  against  whoever  has  or  claims  to  have  any  interest 
in  the  vessel,  and  where  the  proper  notice  is  given,  including  the  publication 
of  notice  to  all  persons  interested  to  intervene  according  to  the  rules  and 
practice  of  the  court,  all  persons  having  an  interest  who  do  not  appear  are  in 
default;  and  a  claimant  who  does  appear  and  gives  bond  for  value,  or  under 
the  act  of  1847  for  double  the  amount  of  libelant's  claim,  and  whoso  right  to 
intervene  as  claimant  is  not  challenged  by  the  libelant  or  some  other  party 
intervening,  is  to  be  held  to  be,  by  the  acquiescence  of  all  the  patties  to  the 
suit,  the  party  entitled  to  the  possession.  A  claim  thus  made  is  an  application 
to  the  court  for  the  possession  of  the  vessel  on  giving  bail.  Thus  in  the  case 
already  cited  the  court  says:  "The  warrant  of  arrest  calls  upon  all  persons 
who  have  an  interest  to  appear  and  show  cause,  and  if  the  party  in  possession 
at  the  time  the  warrant  was  executed  is  no  longer  in  possession,  it  is,  I  repeat, 
his  own  default;  he  has,  by  not  appearing  to  give  bail,  acquiesced  in  being 
dispossessed,  and  has  thus  allowed  the  proceeds  arising  upon  the  sale  of  the 
ship  to  come  into  the  registry  of  the  court."     3  Hagg.,  132. 

§  100.  To  whoia  the  vessel  should  he  delivered  when  the  owner  has  not  ap- 
peared hit  is  not  in  default. 

Now  in  this  case  it  appears  that  there  are  two  parties  who  claim  to  have 
been  in  possession  at  the  time  the  marshal  took  the  vessel  under  the  process 
of  the  court —  the  claimant  Hawkins,  who  has  appeared,  and  the  captain  or  the 
alleged  captain  and  owner,  Crowley,  who  has  not  appeared  as  claimant  but 
only  to  resist  this  motion.  If  publication  had  been  made  and  the  default  of 
all  persons  not  appearing  had  been  entered,  Crowley  could  not  dispute  the 
right  of  the  claimant,  Hawkins,  to  the  possession  of  the  vessel  upon  discharge 
of  the  arrest.  But  there  having  been  no  publication,  I  do  not  think  he  is  in 
default,  and  he  should  have  an  opportunity  to  contest  Hawkins'  right  to  ap- 
pear as  claimant,  which  is  based  upon  an  alleged  actual  possession  of  the  ship 
as  a  lienor  at  the  time  of  the  arrest.  The  libelant  cannot  of  right  now  dis- 
pote  Hawkins'  right  as  claimant,  because  he  made  no  objection  to  his  appear- 
ing as  claimant,  when  served,  as  the  record  shows  that  he  was  served,  with 
notice  of  the  justification  of  the  claimant's  sureties,  which  is  in  effect  a  notice 
of  Hawkins'  appearance  as  claimant.  But  as  it  appears  by  affidavit  that  the 
notice  of  justification  did  not  in  fact  reach  the  libelants'  attorney  till  after 
the  time  fixed  therefor,  he  is  entitled  to  have  that  default  opened  and  now  to 
make  objections  to  Hawkins'  appearance  and  claim.  When  su£h  objections 
are  made,  the  practice  is  to  refer  the  question  to  the  clerk  or  a  commissioner. 
Bat  the  course  pursued  in  this  case  was  irregular.  The  owners  of  the  ves- 
sel not  having  appeared  nor  being  in  default,  no  order  should  have  been  made 
which  in  effect  gives  up  the  vessel  to  a  party  claiming  to  be  not  the  owner 
but  merely  in  possession  as  a  lienor.  If  the  libelant  refused  and  neglected  to 
cause  that  publication  to  be  made,  the  claimant  should  have  moved  that  the 
libel  bo  dismissed  for  want  of  prosecution,  and  to  have  compelled  the  libelant 
to  go  on  with  his  suit  and  procured  the  default  of  the  owners,  or  their  appear- 
ance, or  be  would  have  been  allowed  to  have  the  publication  made  on  his  own 
motion.  Still  the  order  that  was  made  was  not  properly  executed.  If  it  re- 
quired the  delivery  of  the  vessel  to  any  party  it  was  to  the  party  who  had  ap- 
peared and  had  been  allowed  to  bond  the  vessel. 
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§  lOl.  Where  there  w  a  contest  for  possession^  inarshal  should  obtain  direo 
tion  of  the  court. 

But  if  in  such  a  case  the  marshal  finds  that  there  are  contesting  parties 
claiming  possession,  I  think  ordinarily  he  ought  not  to  deliver  her  to  either 
without  the  direction  of  the  court.  Such  a  question  should  be  settled  before 
the  release  of  the  vessel  from  custody.  It  is  most  unseemly  that  the  retreat 
of  the  marshal  should  be  the  signal  for  rival  claimants  to  rush  in  and  contest 
the  possession  of  the  ship  with  each  other  on  her  decks.  I  think,  therefore, 
that  the  order  of  the  court  for  the  release  of  the  vessel  has  not  been  duly 
executed.  The  marshal  ought  not  to  have  withdrawn  his  keeper  after  a  party 
who  had  been  admitted  to  appearand  bond  the  vessel,  and  who  had  exhibited 
to  him  the  order  for  her  release,  had  been  excluded  from  the  ship. 

§^102.  When  the  order  for  release  has  not  been  legally  executed^  the  court  has 
not  lost  jurisdiction  to  retake  the  vessel. 

It  is  claimed,  however,  that  the  court  has  now  no  jurisdiction  to  retake  the 
vessel;  that  the  marshal  having  left  her  in  the  possession  of  Crowley,  who 
thereupon  took  possession,  cannot  be  disturbed  except  by  an  action  for  that 
purpose.  But  it  seems  to  me  competent  for  the  court  to  order  the  marshal  to 
retake  the  vessel  as  under  his  original  process,  if  the  order  for  her  release  has 
not  been  duly  executed.  The  vessel  was  in  the  custody  of  the  court,  and  that 
custody  has  never  been  properly  and  lawfully  terminated.  And  as  she  re- 
mains within  the  jurisdiciion,  and  as  she  is  still  in  the  hands  of  the  party  to 
whom  she  was  improperly  delivered,  and  who  actively,  but  under  a  mistake  as 
to  his  rights,  procured  such  improper  delivery,  and  no  new  rights  appear  to 
have  intervened,  I  am  of  opinion  that  the  court  has  power  to  direct  the  mar- 
shal to  resume  the  custody.  In  fact,  pending  this  motion,  an  order  was  made 
requiring  the  marshal  to  take  her  again  into  custody  and  hold  her  till  the  de- 
termination of  this  motion,  and  she  is  now  held  under  that  order.  See  The 
Union,  4  Blatch.,  90. 

The  proper  order  to  make  seems  to  be  that  the  order  for  the  release  of  the 
vessel  be  vacated,  as  improvidently  granted  before  a  publication  and  default; 
that  the  marshal  continue  to  hold  her  under  his  original  process;  and  that  the 
libelant's  default  be  opened  and  he  be  allowed  to  file  objections  to  Hawkins' 
appearance  as  claimant.  A  new  order  of  publication  should  be  made,  the 
return  day  having  passed. 

If  Crowley  voluntarily  appears  as  claimant,  or  comes  in  upon  the  return  day 
of  the  notice  by  publication,  he  will  then  have  the  rights  of  any  claimant,  aver- 
ring his  possession  at  the  time  of  seizure,  to  apph'^  to  the  court  for  leave  to 
bond  the  vessel,  and  the  question  of  possession  between  him  and  the  other 
claimant,  Hawkins,  can  be  properly  tried.  A  great  deal  of  evidence  by  affi- 
davit has  been  directed  to  the  points  that  the  libelant's  claim  is  not  such  as 
gives  him  a  lien  enforceable  in  this  court,  and  on  the  other  hand  that  Hawkins 
had  no  common-law  lien  and  therefore  no  right  to  the  possession  of  the  ves- 
sel as  against  the  owners,  because  he  has  been  fully  paid,  and  because  the 
work  was  done  on  the  personal  credit  of  the  libelant  and  not  on  the  credit  of 
the  vessel.  These  questions  cannot  be  now  entertained.  They  cannot  be  tried 
on  affidavits.  The  first  is  an  issue  to  be  tried  m  the  cause,  if  properly  raised 
by  the  pleadings.  The  second  may  perhaps  be  properly  inquired  into  upon 
trial  of  the  objections  that'may  be  filed  to  Hawkins'  appearance  as  a  claim- 
ant.   Let  an  order  be  entered  in  conformity  with  this  opinion. 
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THE  INTERNATIONAL  GRAIN  CEILING  COMPANY  v.  DILL. 
(District  Court  for  New  York;  10  Benedict,  93-09.    1878.) 

Opinion  by  Choate,  J. 

Statement  of  Facts. —  This  is  a  libel  in  personam  against  Dill  and  Eadman 
to  recover  82,986  for  material  furnished  to  various  vessels.  The  libel  alleged 
that  "  the  respondents  are  in  this  district  or  have  goods,  etc.,  to  wit,  the  ship 
Swallow,"  and  it  prayed  process  with  attachment.  The  process  issued  re- 
quired the  marshal  "  to  cite  and  admonish  the  said  respondents,  if  they  shall  be 
found  in  your  district,  to  appear,  etc.,  and  if  the  said  respondents  cannot  be 
found,  that  you  attach  their  goods  and  chattels  to  the  amount  sued  for,  and  if 
such  property  cannot  be  found,  that  you  attach  their  credits  and  effects,"  etc. 
On  the  return  day  of  the  process.  May  21, 1878,  the  marshal  made  return  as 
follows:  "The  within  respondents  not  found.  In  obedience  to  the  within 
process,  on  the  17th  day  of  May  inst.,  on  board  the  ship  Swallow,  l3Mng,  etc., 
attached  the  goods  and  chattels  of  the  within  named  respondents,  to  wit,  their 
right,  title  and  interest  in  the  said  ship,  by  delivering  to  and  leaving  with 
Peter  Longwood,  the  first  officer  and  person  in  charge  of  said  ship,  a  copy  of 
said  process,  and  at  the  same  time  exhibited  to  him  the  within  original,  not 
knowing  the  extent  of  their  interest." 

The  respondents  not  appearing,  their  default  was  taken  and  a  reference 
ordered  to  compute  the  amount  due.  The  marshal  having  put  a  keeper  on 
board  to  maintain  his  attachment,  the  petitioners  Howes  and  Growell,  claim- 
ing to  own  the  ship,  finding  that  she  was  in  the  custody  of  the  marshal,  on 
the  25th  of  May  gave  bond  under  the  act  of  March  3,  1847  (R.  S.,  §  941),  with 
the  petitioners  Poillon  and  Brown  as  obligors,  conditioned  "to  abide  by  and 
perform  the  decree  of  the  court."  The  bond  recites  the  filing  of  the  libel, 
erroneouslv  stated  to  be  on  the  24th  of  Mav,  and  the  attachment  and  the  cus- 
tody  of  the  marshal.  Thereupon  the  vessel  w^as  delivered  to  the  claimants. 
The  claimants  and  their  sureties  on  the  bond  now  move  to  compel  the  marshal 
to  amend  his  return  and  to  vacate  the  attachment,  and  to  have  the  bond  can- 
celed and  to  have  the  libel  dismissed  on  the  following  facts,  which  are  not 
disputed.  The  respondents  Dill  and  Eadman  reside  in  the  eastern  district  of 
New  York,  but  carry  on  business  in  the  city  of  New  York,  where  they  have  a 
regular  and  long  established  place  of  business  as  merchants,  their  names  and 
business  address  being  in  the  city  directory,  and  they  are  usually  to  be  found 
at  their  place  of  business  every  day  during  business  hours.  The  marshal 
made  no  effort  whatever  to  find  the  respondents  or  either  of  them  before  attach- 
ing the  vessel. 

The  libelants  and  the  marshal  having  notice  of  this  motion  appear,  but  do 
not  contest  these  facts,  nor  is  it  disputed  that  Howes  and  Crowell  are  the 
owners  of  the  vessel.  Affidavits  in  opposition  to  the  motion  are  produced, 
tending  to  show  that  Dill  and  Radman,  under  a  contract  to  purchase  the  ves- 
sel, have  paid  a  large  part  of  the  price,  and  it  is  claimed  that  they  had  an 
attachable  interest  in  the  vessel.  The  afiidavit  of  the  respondents  Dill  and 
Radman  is  also  produced,  that  the  debt  sued  for  is  justly  due,  and  that  they 
do  not  join  in  or  desire  the  granting  of  this  motion. 
§  103.  JPotoer  of  the  court  over  the  marshaVs  return  when  dearly  false. 
The  marshal's  return  "  not  found  "  is  clearly  a  false  return.  The  abbreviated 
form  of  return  which  usage  sanctions  imports  that  the  respondents  were  not 
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found  within  the  meaning  of  his  precept,  that  is,  after  proper  effort  to  find 
them  in  the  due  execution  of  his  precept. 

The  form  of  the  process,  and  the  long  established  rule  of  the  court  prescrib- 
ing that  form,  clearly  show  that  there  can  be  no  valid  attachment  in  default 
of  personal  service  of  process  in  a  suit  in  admiralty  in  personam^  except  in 
case,  the  defendant  cannot  be  found  within  the  district.  This  principle  is 
abundantly  recognized  also  in  the  authorities.  Admiralty  Eule  2;  Gushing  v. 
Laird,  4  Ben.,  70;  2  Parsons,  Ship,  and  Admiralty,  390;  Benedict's  Admiralty 
(2d  ed.),  426.  Mr.  Benedict,  in  his  treatise,  says:  'MJndor  such  a  process 
\capia8  with  clause  of  attachment]  it  is  the  duty  of  the  marshal  to  arrest  the 
party 'if  he  can  be  found  in  his  district,  and  he  has  no  right  to  attach  goods, 
chattels,  debts  or  effects  before  he  has  endeavored  to  find  the  party  himself." 
Sec.  426.  This  is  unquestionably  the  law.  See,  also,  Harris  v.  Hardman,  14 
How.,  334.  The  only  difference  in  the  process  now  in  use  and  that  referred 
to  by  Mr.  Benedict  above  is  that,  arrest  for  debt  being  abolished,  the  precept 
now  directs  the  marshal  to  cite  the  defendant  to  appear,  instead  of  directing 
the  marshal  to  arrest  him. 

It  is  clear,  therefore,  that  to  attach  goods  without  any  endeavor  to  find  and 
serve  personally  the  defendants  when  they  are  to  be  found  within  the  district 
is  an  abuse  of  the  process  of  the  court,  and  the  facts  being  clearly  shown  or 
admitted,  such  an  attachment  cannot  be  sustained. 

Cases  may  arise  raising  the  question  what  amount  of  diligence  the  marshal 
must  use  in  endeavoring  to  find  the  defendants,  or  what  circumstances  in  fact 
will  justify  him  in  returning  "the  defendants  not  found,"  but  the  present  case 
is  free  from  all  such  question,  since  upon  the  undisputed  facts  the  defendants 
were  to  be  found  within  the  district  without  any  difficulty,  and  there  was  no 
attempt  to  serve  them. 

§  104.    Who  may  ask  the  relief  of  the  court. 

It  is  insisted,  however,  on  behallf  of  the  libelants,  that,  if  the  return  is  false, 
these  petitioners  have  no  such  standing  in  court  or  relation  to  the  cause  that 
they  can  make  this  motion;  that  the  respondents  alone  could  have  this  relief 
and  that  they  do  not  ask  it,  and,  being  in  default,  are  not  entitled  to  ask  it. 
There  is  no  ground  for  this  claim.  These  petitioners  are  directly  interested 
in  the  result  of  the  suit.  Under  the  act  of  1847  judgment  may  in  this  very 
suit  be  ultimately  entered  against  them.  Besides  that,  they  are  interested  in 
the  property  attached  and  are  the  parties  injured  by  the  abuse  of  the  process 
of  the  court.  It  would  be  very  singular  if  the  court  could  not  relieve  them,  that 
abuse  being  admitted.  It  is  also  claimed  that  the  return  of  the  marshal  is 
conclusive,  and  that  the  only  remedy  is  by  an  action  for  a  false  return.  Where 
the  alleged  falsity  of  the  return  involves  a  question  of  fact,  the  party  aggrieved 
should  be  put  to  his  action  for  a  false  return  that  the  question  may  be  prop- 
erly tried  and  the  right  of  appeal  saved.  Evans  v.  Parker,  20  Wend.,  622; 
Glover  v.  Kelsey,  2  Paige,  418.  So,  also,  if  a  doubtful  question  of  law  arises 
on. admitted  or  uncontested  facts  it  should  not  be  determined  on  motion.  But 
the  power  of  the  court  in  a  proper  case  to  compel  an  amendment  of  the  re- 
turn of  the  oflHcer  on  motion  is  not  denied,  but  is  recognized  by  the  very 
authorities  which  hold  that  an  action  for  a  false  return  is  the  remedv  where 
the  question  is  doubtful;  and  in  this  case  it  seems  to  be  wholly  unnecessary  to 
remit  these  parties  to  their  action,  because  there  is  no  doubt  about  the  facts, 
nor  any  doubt  that  on  those  facts  the  return  is  false.    In  a  clear  case  the  court 

will  on  motion  or  of  its  own  motion  set  aside  proceedings  in  a  cause  where 
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they  have  been  without  jurisdiction,  although  in  such  a  case,  if  the  jurisdic- 
tioDal  question  is  doubtful,  the  objection  should  be  taken  in  such  form  that 
it  may  be  regularly  tried  and  not  determined  on  affidavits.  Dennistown  v. 
Draper,  5  IBlatch.  Eep.,  340.  In  such  cases  it  is  not  a  question  of  the  power 
of  the  court  over  its  own  proceedings  or  its  own  officers,  but  of  the  proper 
mode  in  which  that  power  shall  be  exercised,  with  a  due  regard  to  the  rights 
and  interests  of  the  parties. 

§  105,  Parties  interested  in  the  vessel  are  not  estopped  to  deny  the  truth  of 
the  return  hy  giving  a  bond  to  dissolve  the  attachment. 

But  it  is  claimed  that  the  petitioners  are  estopped  by  giving  the  bond  to 
move  to  vacate  the  attachment  or  to  deny  the  truth  of  the  return  or  the 
validity  of  the  attachment;  that  new  rights  have  intervened  in  consequence  of 
their  giving  the  bond  which  equitably  estop  them.  There  is  no  such  estoppel. 
The  libelants  have  lost  no  rights  by  the  release  of  the  vessel.  They  had  no 
attachment,  no  right  in  her  to  lose.  The  recital  of  the  attachment  in  the 
bond  does  not  estop  the  claimants  or  their  sureties.  The  libelants  have  done 
nothing,  nor  parted  with  any  value,  nor  altered  their  condition,  on  the  faith 
of  the  claimants'  assertion  of  the  fact  of  the  attachment.  On  the  contrary, 
the  recital  in  the  bond  is  a  mere  recital  of  what  the  libelant  has  procured  to 
appear  to  be  the  fact  by  his  proceedings,  that  is  to  say,  by  the  false  return 
which  has  been  made  in  his  behalf.  The  practice  in  this  case  appears  to  be 
in  effect  an  ingenious  but  unwarrantable  method  of  levying  execution  before 
getting  judgment  and  a  grossly  improper  extension  of  the  remedy  of  foreign 
attachment;  and  to  hold  parties  estopped  to  deny  the  fact  of  the  attachment 
because  they  have  given  a  bond  for  the  property,  the  attachment  of  which 
they  were  misled  by  the  libelants  or  the  marshal  to  believe  was  in  fact  made, 
would  encourage  and  sanction  this  irregular  practice.  The  attachment  being 
void,  the  bond  necessarily  fails,  and  it  would  be  unjust  to  hold  the  parties  to 
it,  and  no  technical  rules  require  that  they  should  be  held  to  it.  Harris  v. 
Hardman,  14  How.,  384. 

§  106.  Effect  offof^mer  motion. 

It  is  also  objected  that  a  former  motion  to  vacate  the  attachment  virtually 
decided  this,  and  that  this  motion,  being  the  renewal  of  the  former  motion, 
could  not  be  made  without  leave  of  the  court.  It  is  enough  to  say  on  these 
points  that  the  former  motion  was  based  on  alleged  deceit  on  the  part  of  the 
libelants^  proctors  in  procuring  the  bond  to  be  given,  and  it  was  denied  on  the 
ground  that  such  deceit  was  not  shown.  No  motion  was  then  made  to  com- 
pel an  amendment  of  the  return,  and  the  return  was  held  conclusive  as  to  the 
time  when  the  attachment  was  made  for  the  purpose  of  that  motion.  This 
motion  is  made  on  an  order  to  show  cause,  which  itself  permitted  the  renewal, 
if  it  is  a  renewal,  of  the  former  motion. 

These  petitioners  cannot  ask  a  dismissal  of  the  libel.  Notwithstanding  the 
failure  to  acquire  jurisdiction  of  the  defendants  or  their  property  on  the  pro- 
cess already^  issued,  another  process  may  issue  on  the  same  libel.  The  fact  that 
the  defendants  have  an  equitable  interest  or  an  attachable  interest  in  the  ship 
\'\t  it  be  so)  is  immaterial.  The  claimants  as  general  owners  had  a  right  to 
make  their  claim  and  to  bond  the  vessel.  The  fact  that  the  respondents  have 
made  affidavit  that  they  have  no  defense  and  desire  to  make  none  is  also  im- 
material. They  have  not  thereby  subjected  themselves  to  the  jurisdiction  of 
the  court,  nor  become  parties  to  the  action.  They  have  not  appeared  as  de- 
fendants.   No  valid  attachment  of  their  property  has  been  made,  and  their 
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willingness  to  have  the  interest  of  the  claimants  in  this  vessel  go  to  pay  their 
own  debts  does  not  affect  the  claimants'  rights  in  the  premises. 

An  order  will  be  entered  diitecting  the  marshal  to  amend  his  return  by  strik- 
ing out  the  words,  "  The  within  named  respondents  not  found,"  and  vacating 
the  attachment,  canceling  the  bond,  and  vacating  all  proceedings  in  the  cause 
subsequent  to  the  issue  and  return  of  process. 

THE  RIO  GRANDE. 
(28  Wallace,  458-466.    1874.) 

Appeal  from  TJ.  S.  Circuit  Court,  District  of  Louisiana. 

§  107,  i/i  proceedings  against  vessels  in  rem^  a  valid  seizure  and  actual 
control  of  the  res  ly  the  marshal  gives  jurisdiction  of  the  subject-matter,  and  an 
accidental,  fraudulent  or  improper  removal  of  it  from  his  custody  does  not  de- 
stroy the  juHsdiction. 

Opinion  by  Me.  Justice  Hunt. 

The  appellants  insist  that  at  the  time  the  libelants  took  their  appeal  from 
the  decree  of  the  district  court  of  Alabama,  the  vessel  proceeded  against  in 
rem  was  not  in  the  actual  or  constructive  possession  of  the  district  or  circuit 
court,  but  that  she  had  been  previously  restored  to  the  claimants  by  virtue  of 
an  order  of  the  district  court,  under  which  the  marshal  could  justify. 

But  th«  appeal  which  was  allowed  by  that  court  on  the  11th  of  May  oper- 
ated as  a  stay  of  all  proceedings  upon  or  under  the  judgment  of  dismissal  of 
the  libels  made  on  that  same  day,  and  but  a  few  minutes  before.  The  appeal 
was  well  allowed,  the  bonds  are  in  compliance  with  the  order  of  the  court  so 
far  as  it  appears,  were  accepted  by  the  clerk,  and  were  not  objected  to  by  the 
parties.  We  cannot  agree  with  the  argument  of  the  claimant  that  under  such 
circumstances  the  circuit  court  in  Alabama  had  no  jurisdiction  of  the  appeal, 
and  that  its  decree  was  void. 

The  appeal  stayed  all  proceedings,  and  the  parties  were  bound  to  keep  the 
vessel  where  it  then  was,  to  wit,  in  the  possession  of  the  court.  The  appeal 
was  taken  and  allowed  before  any  order  of  discharge  was  granted,  and  the 
bonds  required  to  make  the  appeal  a  stay  of  proceedings  were  given  within 
the  time  required  by  the  statute. 

The  removal  of  the  vessel  pending  an  appeal  to  the  circuit  court  was  illegal, 
in  violation  of  the  express  directions  of  the  statute  regulating  appeals. 

We  do  not  understand  the  law  to  be  that  an  actual  and  continuous  posses- 
sion of  the  res  is  required  to  sustain  the  jurisdiction  of  the  court.  When  the 
vessel  was  seized  by  the  order  of  the  court  and  brought  within  its  control  the 
jurisdiction  was  complete.  A  subsequent  improper  removal  cannot  defeat 
such  jurisdiction.  The  present  claimants  are  not  hona  fide  purchasers,  setting 
up  new  interests.  They  are  purchasers  only  of  such  interest  as  passed  under 
the  claims  of  Mrs.  Price  and  Mr.  Williams.  This  was  the  very  title  set  up, 
litigated  and  decided  in  the  Alabamia  suit.  It  cannot  again  be  interposed  and 
litigated  a  second  time  as  a  defense  to  that  decree. 

In  Cooper  v.  Eeynolds,  10  Wall.,  317,  the  court  say:  "Jurisdiction  of  the 
res  is  obtained  by  a  seizure  under  process  of  the  court,  whereby  it  is  held  to 
abide  such  order  as  the  court  may  make  concerning  it.  The  power  to  render 
the  decree  or  judgment  which  the  court  may  undertake  to  make  in  the  par- 
ticular case  depends  upon  the  nature  and  extent  of  the  authority  vested  in  it 
by  law  in  regard  to  the  subject-matter  of  the  cause." 
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In  the  case  of  The  Brig  Ann,  9  Cranch,  290,  Chief  Justice  Marshall  says: 
"In  order  to  constitute  and  perfect  proceedings  in  rem  it  is  necessary  that  the 
thing  should  be  actually  or  constructively  within  the  reach  of  the  court.  It 
is  actually  within  its  possession  when  it  is  submitted  to  the  process  of  the 
court;  it  is  constructively  so  when  by  a  seizure  it  is  held  to  ascertain  and  en- 
force a  right  or  forfeiture  which  can  alone  be  decided  by  a  judicial  decree  hi 
rem,  .  .  .  Before  judicial  cognizance  can  attach  upon  a  forfeiture  m  rem 
under  the  statute  there- must  be  a  seizure,  for  until  seizure  it  is  impossible  to 
ascertain  what  is  the  competent  forum.  And  if  so,  it  must  be  a  good  subsist- 
ing seizure  at  the  time  when  the  libel  or  information  is  filed  or  allowed.  If  a 
seizure  be  completely  and  explicitly  abandoned  and  the  property  restored  by 
the  voluntary  act  of  the  party  who  has  made  the  seizure,  all  rights  under  it 
are  gone.  It  is  not  meant  to  assert  that  a  tortious  ouster  of  possession,  a 
fraudulent  rescue  or  relinquishment  of  her  seizure,  will  divest  jurisdiction. 
The  case  put  is  that  of  a  voluntary  abandonment  and  release  of  the  property 
seized,  the  legal  effect  of  which  must  be,  we  think,  to  purge  away  all  the  prior 
rights  acquired  by  the  seizure." 

In  Taylor  v.  Carryl,  20  How.,  699,  the  rule  is  thus  laid  down :  "  In  admiralty 
all  parties  who  have  an  interest  in  the  subject  of  the  suit,  the  res,  may  appear, 
and  each  may  propound  independently  his  interest.  The  seizure  of  the  res 
and  the  publication  of  the  monition  or  invitation  to  appear  is  regarded  as 
equivalent  to  the  particular  service  of  process  in  law  and  equity.  But  the  res 
is  in  no  other  sense  than  this  the  representative  of  the  whole  world.  But  it 
follows  that  to  give  jurisdiction  m  rem  there  must  have  been  a  valid  seizure 
and  an  actual  control  of  the  ship  by  the  marshal  of  the  court;  and  the  au- 
thorities are  to  this  effect.  Jennings  v.  Carson,  4  Cranch,  2;  2  Ware's  Adm., 
362.  In  the  present  instance  the  service  was  typical.  There  was  no  exclusive 
custody  or  control  of  the  bark  by  the  marshal  from  the  21st  day  of  January, 
1S4S,  to  the  day  of  sale,  and  when  the  order  of  sale  was  made  in  the  district 
court  she  was  in  the  actual  and  legal  custody  of  the  sheriff." 

We  hold  the  rule  to  be  that  a  valid  seizure  and  actual  control  of  the  res  by 
the  marshal  gives  jurisdiction  of  the  subject-matter,  and  that  an  accidental  or 
fraudulent  or  improper  removal  of  it  from  his  custody,  or  a  delivery  to  the 
party  upon  security,  does  not  destroy  jurisdiction.  Jennings  v.  Carson,  4 
Cranch,  23.  In  the  present  case  the  order  for  restoration  was  in  direct  viola- 
tion of  the  statute  regarding  appeals,  and  did  not  operate  to  destroy  the  juris- 
diction of  the  circuit  court.  That  court  was  authorized  to  proceed  as  if  no 
such  order  had  been  made. 

§  108.  In  proceedings  in  rem  against  a  vessel  for  materials  and  repairs,  the 
question  whether  the  vessel  was  foreign  or  domestic  is  a  question  to  be  exclimvely 
determined  hy  the  circuit  court 

It  is  further  insisted  by  the  appellants  that  the  circuit  court  in  Alabama 
had  no  authority  to  render  its  decree,  for  the  reason  that  the  subject-matter, 
to  wit,  materials  and  repairs  to  a  vessel  in  a  domestic  port,  gives  no  ground  of 
jurisdiction.    There  are  several  answers  to  this  suggestion: 

1.  We  do  not  know  that  the  facts  are  as  alleged  in  the  objection.  Supplies 
were  furnished  and  repairs  were  made,  but  whether  the  vessel  was  an  Amer- 
ican or  a  foreign  vessel  we  have  no'means  of  determining.  The  report  of  the 
master  makes  reference  to  various  matters  which  would  authorize  a  determi- 
nation either  way,  but  the  testimony  itself  is  not  given.  Until  a  short  time  be- 
fore the  furnishing  the  materials  the  vessel  had  been  a  Mexican  vessel,  and 
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the  claimant  had  repeatedly  stated  that  she  was  a  foreign  vessel,  but  how  the 
fact  was  we  have  no  legal  means  of  determining. 

2.  Whether  the  vessel  was  foreign  or  domestic  was  one  of  the  questions 
presented  to  the  circuit  court  and  passed  upon  by  it,  and  conclusively.  Hud- 
son V,  Guestier,  6  Cranch,  284. 

3.  If  there  was  error  in  the  decision  on  this  point  it  was  error  only,  and  not 
an  excess  of  jurisdiction.  ^  The  vessel  was  in  possession  of  the  court  when  the 
suit  was  commenced.  It  was  the  duty  of  the  court  to  decide  whether  the 
proceedings  should  be,m  rem  or  inperaonam,  and  until  reversed  its  decree  on 
this  question  is  conclusive. 

The  judgment  and  decree  of  the  circuit  court  in  Alabama,  that  the  vessel 
was  subject  to  the  lien  of  the  libelant's  claim,  remaining  in  full  force,  was 
conclusive  of  the  right  of  such  claim  when  alleged  in  the  district  of  Louisiana. 

The  judgment  of  the  circuit  court  to  that  effect  was  right,  and  must  be 
affirmed. 

THE  ZODIAC. 
(District  Court  for  New  York :  5  Federal  Reporter,  220-224.    1881.) 

Opinion  by  Choatb,  J. 

Statement  of  Facts. —  This  is  a  suit  in  rem  for  collision,  which  has  resulted 
in  a  final  decree  for  $1,153.90  damages.  The  libel  having  been  filed,  the  New 
York  &  Newbern  Steamship  Company  appeared  as  claimant  and  part  owner, 
and  afterwards  answered,  alleging  itself  to  be  the  owner  of  sixty-two  one- 
hundredthd.  One  Eaymond  also  appeared  and  filed  a  claim  as  owi^er  of 
thirty-two  one-hundredths,  and  afterwards  answered.  The  arrest  of  the  vessel 
was  waived,  her  value,  for  the  purpose  of  the  suit,  was  fixed  at  $20,000  by  con- 
sent, and  a  stipulation  for  value  was  given  which  recites  the  filing  of  the  libel, 
the  waiver  of  service  of  process  upon  the  New  York  &  Newbern  Steamship 
Company's  appearing,  filing  claim,  and  executing  stipulation  for  costs  and 
value;  recites  also  that  the  company  had  filed  a  claim,  and  that  the  parties  to 
the  stipulation  agree  that,  in  case  of  default  or  contumacy  on  the  part  of  the 
claimants  or  their  sureties,  execution  for  the  agreed  value,  with  interest, 
might  issue  against  their  goods,  chattels  and  lands.  The  condition  of  the 
stipulation  was  that  '*  if  the  stipulators  undersigned  shall  at  any  time,  upon 
the  interlotjutory  or  final  order  or  decree,  etc.,  and  upon  notice  of  such  order 
or  decree  to  Sherwood  &  Howland,  proctors  for  the  claimants  of  said  steam- 
ship, abide  by  and  pay  the  money  awarded  by  the  final  decree,"  etc.,  then  the 
stipulation  is  to  be  void,  etc.  The  stipulation  was  signed  by  the  New  York  & 
Newbern  Steamship  Company,  D.  Colden  Murray  and  J.  O.  Fowler.  Upon  it 
is  indorsed  an  approval  as  to  form,  amount,  and  suflBciency  of  sureties,  signed 
by  libelant's  proctors. 

The  libelant,  being  unable  to  collect  his  decree  from  the  corporation  and 
the  persons  who  signed  the  stipulation,  against  whom  execution  issued,  and 
the  decree  being  wholly  unsatisfied,  now  moves  that  execution  issue  against 
Kaymond.  The  motion  is  based  on  two  grounds :  First,  that  Kaymond,  by 
appearing  as  part  owner  and  defending  the  suit,  is  personally  bound  by  the 
decree,  and  that,  therefore,  he  is  liable  for  the  damages  either  in  a  suit  m 
personam  to  execute  the  decree,  or  directly  in  this  suit  by  the  issue  of  execu- 
tion against  him;  and,  secondly,  because  he  was  bound  under  the  eleventh 

admiralty  rule  to  join  in  the  stipulation,  and  should  be  treated  as  if  he  had 
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done  so,  and  his  failure  to  join  in  it  should  not  inure  to  the  benefit  of  the 
libelant. 

§  109.  Lihd  in  personam  to  enforce  decree  in  rerriy  when  allowable. 
It  is  undoubtedly  true  that  a  libel  in  personam  will,  in  some  cases,  lie  to 
eDforce  a  decree  in  rem.     Penhallon  v.  Doane,  3  Dal.,  64r.     It  is  also  unques- 
tionable that  Eaymond  is  concluded  by  the  decree  as  to  all  matters  put  in 
issue  and  determined  thereby,  but  the  relief  now  asked  must  rest  upon  his 
personal  liability  as  owner  for  the  damages  caused  by  the  collision,  which  he 
is  estopped  by  the  record  from  disputing  to  have  resulted  from  the  fault  of 
those  in  charge  of  the  Zodiac,  as  adjudged.    It  seems  also  to  be  the  practice 
of  the  admiralty  courts  in  some  cases,  in  suits  m  reiUj  where  the  record  shows 
a  clear  right  to  recover  in  personam  against  one  who  has  appeared  and  con- 
tested the  suit,  to  allow  the  libelant  to  proceed  to  a  decree  in  personam. 
Thus,  Judge  Betts,  in  his  work  on  Admiralty  Practice,  says  (page  99):     "  The 
practice  of  this  court  is  not  to  render  a  decree  in  personam  on  a  libel  in  rem^ 
but,  if  the  case  proved  shows  a  clear  right  to  a  recovery  against  the  person 
(whether  the  action  in  rem  is  sustainable  or  not),  the  libelant  will  be  permitted 
after  decree  to  introduce  the  proper  allegations  in  personam,  and  proceed 
thereon.     Care  will,  however,  be  taken  that  no  surprise  or  advantage  is  al- 
lowed against  the  defendant  by  means  of  such  change  of  the  direction  of 
the  action.     Full  notice  must  be  given  to  him  of  the  change  of  proceedings, 
and  although  his  appearance  in  the  action  in  rem  places  him  so  within  the 
jurisdiction  of  the  court  as  to  authorize  it  to  mold  the  action  conformably  to 
the  justice  of  the  case,  his  stipulators  will  not  be  bound  for  any  act  or  pro- 
ceeding out  of  the  suit  in  rem.    So,  also,  if  the  defendant  does  not  appear  to 
answer  or  contest  the  action  in  its  direction  in  personam,  like  proceedings 
most  be  taken  to  bring  home  notice  to  him,  as  on  an  original  institution  of  a 
suit.    After  such  steps  have  been  taken  the  court  will  hear  and  adjudicate  the 
matter  upon  the  proofs  already  before  it,  or  upon  the  hearing  of  such  further 
•  evidence  as  either  party  ma}'  be  allowed,  on  motion  or  petition,  to  introduce." 
This  passage  is  cited  with  approval  by  Mr.  Benedict  (Ben.  Adra.  (2d  ed.), 
547),  and  the  practice  referred  to  is  approved  by  Judge  Curtis  in  The  Enter- 
prise, 2  Curt.,  319. 

§  110.  reasons  against  in  this  case. 

The  relief  asked  in  this  case  is  virtually  to  treat  the  decree  as  a  decree  in 
personam  against  Eaymond,  or,  by  an  amendment  of  the  decree,  if  that  be 
necessary,  to  make  it  a  decree  in  personam  against  him  on  which  execution 
may  issue.  There  are,  I  think,  two  obvious  and  insuperable  objections  to  this: 
FIrstj  that  the  record  does  not  clearly  show  that  Eaymond  is  personally  liable 
for  the  damages  recovered;  a,nd, secondly,  if  the  record  did  show  that,  still  the 
admiralty  rules  forbid  the  prosecution  of  a  claim  for  collision  in  rem  against 
the  vessel  and  in  personam  against  the  owner  in  the  same  suit.  As  to  the  first 
objection,  the  fact  that,  when  a  vessel  is  sued  for  damages  by  collision,  a  per- 
son appears  and  defends  as  owner,  is  merely  an  admission  that  he  is  the  owner 
at  the  time  of  her  arrest,  and  is  no  admission  that  he  was  the  owner  at  the 
time  of  the  collision,  or  in  any  way  responsible  personally  for  the  acts  or  neg- 
ligence of  those  in  charge  of  her  at  the  time  of  the  collision.  Consistently 
with  the  record  they  may  not  have  been  his  agents  or  servants.  It  is  unnec- 
essary, therefore,  to  consider  whether,  consistently  with  the  act  limiting  the 
liability  of  ship-owners,  the  decree  in  rem  can  be  taken  to  be  conclusive  as  to 

a  personal  liability  against  the  owners  at  the  time  of  the  collision.    As  to  the 
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second  objection,  the  admiralty  rules  prescribed  by  the  supreme  court  are  im- 
perative with  respect  to  what  modes  of  relief  may  be  sought  in  one  suit,  and 
to  permit  now  an  amendment  which  will  make  the  suit  one  in  rem  and  in  per- 
Bonam  as  effectually  as  if  the  suit  had  been  begun  in  this  form  would  be  a 
clear  violation  of  those  rules.  Adm.  Kule  15.  See,  also,  The  Sabine,  101 
U.  S.,  384. 

The  passage  above  quoted  from  Belts'  Admiralty  shows  clearly  that  it  is 
•  only  by  amending  the  pleadings  and  decree  that  such  relief  as  is  now  asked 
can  be  given,  and  none  of  the  authorities  cited  by  the  libelant's  counsel  con- 
flict with  this  view.  If,  then,  the  libelant  still  has  a  claim  for  these  damages 
against  the  owners  personally,  he  must  resort  to  another  suit  to  enforce  it. 
That  was  the  suggestion  of  Mr.  Justice  Curtis  in  a  similar  case.  The  Enter- 
prise, ut  supra, 

§  1 1 1.  Stipulation  hinds  only  those  claimants  who  sign  it. 

The  other  ground  on  which  the  relief  is  asked,  that  Kaymond  should  have 
signed  the  stipulation,  is  sufficiently  answered  by  the  recitals  and  form  of  the 
stipulation  itself,  and  its  approval  by  the  libelant's  proctors.  It  appears  very 
clearly  from  the  stipulation  that  the  libelant  understood  and  consented  to  the 
New  York  &  Newbern  Steamship  Company,  and  it  alone,  being  treated  as 
claimant  for  the  purpose  of  the  bonding  and  delivery  of  the  vessel  on  bail- 
Raymond  was  not  treated  as  a  claimant  to  whom  the  vessel  was  to  be  deliv- 
ered. He  appeared,  not  by  the  proctors  named  in  the  stipulation  as  claimant's 
proctor,  bui  by  another  proctor.  The  reason  why  the  corporation  alone  was 
thus  treated  as  claimant  who  was  to  take  possession  of  the  vessel  when  re- 
leased on  bail  may  have  been  because  it  was  the  owner  of  a  majority  interest. 
But,  whatever  may  have  been  the  reason,  the  libelant  consented  to  the  giving 
of  the  stipulation  in  the  form  in  which  it  was  given,  and  cannot  now  complain 
that  Raymond  did  not  join  in  it.  The  omission  to  have  Raymond  join  ap- 
pears to  have  been  intentional.  There  is  no  evidence  of  mistake  which  would 
justify  a  reformation  of  the  contract,  and  nothing  in  the  eleventh  admiralty 
rule  which  would  justify  the  court  in  treating  Raymond  as  a  stipulator,  or  in 
now  directing  that  he  join  in  the  stipulation.    Motion  denied. 

THE  BRIG  HARRIET. 
(District  Court  for  New  York:  Olcott,  222-224.    1845.) 

Opinion  by  Betts,  J. 

Statement  of  Facts. —  A  motion  has  been  made  in  this  case  that  the  libeU 
ant  be  required  to  file  additional  security  for  costs.  It  was  opposed  upon  the 
ground  that  the  affidavit  upon  which  the  motion  is  based  is  made  by  the  proc- 
tor in  the  cause,  and  not  by  the  claimant,  whom  he  represents. 

§  112.  ^  motion  for  additioixal  security  in  the  admiralty  may  he  supported 
hy  the  affidavit  of  the  proctor.  The  proctor^  in  many  cases^  is  clothed  with  aU 
the  authority  of  the  party  himself. 

The  courts  of  law,  as  a  general  rule,  require  affidavits  to  the  merits  of  a 
cause,  and  in  thdse  instances,  where  the  diligence  and  good  faith  of  a  party 
are  in  question,  to  be  made  by  the  party  himself.  Still  the  rule  in  those  cases 
is  not  inflexible,  for  the  deposition  of  an  attorney  or  other  person  maj^  be  sub- 
stituted when  good  cause  is  shown  for  the  change.  Williams  u  Magill,  1  H. 
Black.,  637;  Peake's  N.  P.,  97;  Geib  v.  Icard,  11  Johns.,  82;  Roosevelt  t^. 

Dale,  2  Cowen,  581;  Chase  v.  Edward  &  Bull,  2  Wend.,  283. 
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la  strictness  the  principle  upon  which  the  affidavit  of  the  actual  party  is 
demanded  would  scarcely  apply  to  proceedings  in  admiralty  courts,  as  the 
proctor  there,  for  many  purposes,  is  in  fact  dominus  litis,  clothed  with  all  the 
authority  and  bearing  the  responsibilities  of  the  party  himself.  Gierke's 
Praxis,  tit.  7;  id.,  48;  id.  51;  Betts'  Pr.,  10.  Although,  by  the  rules  of  this 
court,  its  practice  is  assimilated  to  that  of  the  supreme  court  of  the  state  upon 
questions  which  it  has  not  specifically  provided  for,  yet  that  would  not  change 
essentially  the  features  of  admiralty  practice,  when  variant  from  that  of  the 
common  law. 

But  I  think,  in  this  case,  it  is  in  consonance  with  the  established  course  of 
law  courts  to  allow  affidavits,  on  motions  incidental  to  a  cause,  and  when  the 
facts  cannot  be  supposed  to  rest  peculiarly  in  the  knowledge  of  the  party,  to 
be  made  by  attorneys  and  proctors.  2  Wend.,  283.  This  is  the  invariable 
course  in  courts  proceeding  according  to  the  civil  law,  the  source  of  the  admi- 
ralty practice,  without  reference  to  any  special  functions  of  a  proctor  differing 
from  a  mere  attorney.  Caulker  v.  Banks,  3  Mart.,  N.  S.  (La.),  543.  The  mo- 
tion is  accordingly  granted. 

§  113.  Congress  has  power  to  regulate  practice  in  the  admiralty  courts.  Propeller  Qene- 
fiee  Chief  v,  Fitzhugh,  13  How.,  443. 

§  114.  State  laws.— The  true  limits  of  maritime  law  aiid  admiralty  jurisdiction  of  federal 
courts  is  exclusively  a  judicial  question  for  those  courts,  and  no  state  law  can  broaden  or  nar- 
row it.    The  Lotto wana,*  7  Ch.  L.  N./805. 

g  115.  Distinguished  ftrom  common  law.— The  admiralty  practice  alluded  to  in  the  act  of 
1793,  which  provides  that  practice  in  admiralty  shall  be  ''according  to  the  principles,  rules 
and  usages  which  belong  to  courts  of  admiralty  as  contradistinguished  from  courts  of  com- 
mon law,"  is  the  admiralty  practice  of  this  country  as  grafted  upon  the  British  practice,  and 
is  not  the  British  practice  simply.    Manro  v»  Almeida,  10  Wheat.,  473. 

§  116.  It  seems  that  the  principles  of  the  common  law  as  to  process  and  proceedings  cannot 
be  imported  into  courts  of  admiralty  to  regulate  their  process,  proceedings  or  jurisdiction. 
Clarke  v.  N.  J.  8.  N.  Co.,  1  Story,  531. 

§117.  Eqnlty  In  admiralty.— S6  far  as  their  powers  extend,  courts  of  admiralty  act  aai 
courts  of  equity,  and  will  declare  void  any  stipulation  in  shipping  articles  which  derogates 
from  the  general  rights  and  privileges  of  seamen.     Brown  v.  Lull,  2  Sumn.,  443. 

g  1 1&  A  court  of  admiralty  is  a  court  of  equity  and  is  charged  with  the  duty  of  devising 
methods  by  which  all  questions  of  which  it  can  take  cognizance  can  be  adjudicated  speedily 
and  justly.  In  this  case  the  relief  granted  was  similar  to  that  given  by  a  bill  of  interpleader 
in  equity.     Copp  r.  Sugar  Refining  Co.,*  8  Ben.,  821. 

g  119.  Admiralty  creates  Its  own  forms  of  proceeding  and  adapts  methods  of  its  own 
to  the  varied  necessities  which  present  themselves  to  its  consideration.  When  cases  arise 
which  have  not  been  provided  for  in  the  rules  prescribed  by  the  supreme  court,  the  district 
courts,  as  the  only  courts  of  original  jurisdiction  in  admiralty,  have  the  power  and  are  bound 
to  deviso  modes  of  proceeding  to  carry  into  execution  any  law  they  are  called  on  to  adminis- 
ter.   In  re  PropeUer  Epsilon,  6  Ben.,  878. 

§  ISO.  Source  of  jurisdiction. —  The  jurisdiction  of  the  federal  courts,  sitting  in  admiralty, 
orer  suits  in  rem  and  in  personam  for  supplies  furnished  in  the  home  port,  rests  upon  a  con- 
stitutional grant  of  power  to  such  courts,  and  is  not  in  any  way  controlled  by  state  legislation 
or  modes  of  practice;  and  when  admiralty  rule  12  was  changed  to  cover  **all  suits  by  mate- 
rial-men for  supplies  or  repairs,"  such  jurisdiction  over  suits  for  supplies  in  the  home  port, 
equally  with  suits  for  supplies  in  a  foreign  port,  was  recognized  by  the  supreme  court,  and  no 
distinction  now  exists.    Gill  v.  Steamboat  Continental,*  8  West.  Jur.,  232. 

g  121.  Admiralty  rules  of  1871. —  The  rules  in  admiralty  prescribed  by  the  supreme  court 
at  the  December  term,  1871,  as  rules  of  practice  under  the  act  of  March  8,  1851,  do  not,  in 
respect  of  conferring  the  right  to  test  the  question  of  c(  mplete  exemption  as  well  as  of  lim- 
ited liability,  and  in  respect  of  confining  the  jurisdiction  to  the  federal  tribunals  and  pro- 
viding for  restraining  pending  suits,  transcend  the  act  of  1851  or  the  power  of  the  supreme 
court  under  the  sixth  section  of  the  act  of  August  23,  1842.  In  re  Providence  &  New  York 
Steamship  Company,  6  Ben.,  124. 
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g  122.  The  proYislons  of  the  eleTenth  section  of  the  Judiciary  act  do  not  apply  to  ad- 
miralty cases,  such  not  being  '^civii  suits"  within  the  meaning  of  that  section.  Atkins  v. 
Fibre  Disintegrating  Cp.,  1  Ben.,  118. 

§  128.  Power  to  stay  proceedings. —  It  is  competent  for  a  court  of  admiralty  to  stay  the 
proceedings  in  a  cause  before  it  when  the  circumstances  are  such  that  injustice  will  re- 
sult from  the  proceeding  which  the  stay  will  prevent ;  and  court  will  always  discountenance 
vexatious  and  unnecessary  litigation.    The  Steamship  Idaho,*  4  Ben.,  272. 

§  124.  Dismissal  as  to  joint  tort-feasor  to  qualify  him  as  iritness.— A  court  of  admiralty, 
being  judge  of  both  law  and  fact,  is  not  bound  by  such  strict  rules  of  practice  as  a  court  of  com- 
mon law.  So,  when  justice  demanded,  a  court  of  admiralty  dismissed  as  to  one  a  libel  brought 
against  three  for  a  joint  tort,  although  there  was  some  evidence  against  the  one,  in  order 
that  he  might  appear  as  witness  against  the  other  two.    Elwell  v.  Martin,  1  Ware,  58. 

§  125.  Notice  of  seizure  of  Tessel.—  The  rules  and  practice  of  the  courts  of  admiralty  re- 
quire publication  of  notice  of  seizure  of  a  vessel ;  but  these  rules  and  practice  have  not  the 
force  of  statutory  requirements ;  and  therefore  they  do  not  make  such  publication  an  absolutely- 
necessary  condition  precedent  to  the  assumption  of  jurisdiction,  or  to  the  exercise  of  the 
power  of  the  court  to  condemn  and  sell  the  vessel  to  satisfy  a  maritime  lien.  The  rules  of 
admiralty  prescribed  by  the  supreme  court  are  obligatory  upon  the  district  courts ;  and  by 
rule  9,  notice  must  be  given  in  a  newspaper  of  every  seizure ;  but  a  non-observance  of  such 
rule  would  not  make  the  proceedings  void ;  but  would  be  only  error,  for  which  the  remedy  is 
by  appeal,  or  by  application  to  open  the  decree.    Daily  v.  Doe,  8  Fed.  R.,  903. 

§  126.  Arrests —  Under  the  act  of  congress  of  1842,  and  the  supreme  court  rules  of  1845  in 
connection  therewith,  parties  were  liable  to  arrest  and  imprisonment  on  process  issuing  out  of 
the  admiralty  court,  irrespective  of  the  provisions  of  the  state  laws  abolishing  imprisonment 
for  debt.     Gaines  v,  Travis,*  Abb.  Adm.,  422;  Gardner  t?.  Isaacson,*  Abb.  Adm.,  141. 

§  127.  Maritime  torts. —  District  courts,  proceeding  as  courts  of  admiralty  and  maritime 
jurisdiction,  have  cognizance  on  the  instance  side  of  maritime  trespasses  and  torts,  both  in 
rem  and  in  personam.    The  Sloop  Martha  Anne,  Ola,  18. 

§  128.  The  district  courts  of  the  United  States  possessing  all  the  powers  of  courts  of 
admiralty  can  give  relief  in  all  cases  of  marine  torts.    The  Amiable  Nancy,  1  Paine,  111. 

§  129.  Reformation  of  contract. —  Proceedings  to  reform  a  contract  on  the  ground  that  a 
material  stipulation  has  been  omitted  by  mistake  must  be  brought  in  equity  and  cannot  be 
entertained  by  a  court  of  admiralty.    Andrews  v.  Insurance  Co.,  8  Mason,  6. 

§  180.  Application  of  one  libelant  to  shoir  privity. —  Where  severallibelsare  filed  against 
the  same  vessel,  to  pay  which  the  proceeds  turn  out  to  be  insufficient,  and  no  owner  appears, 
and  one  of  the  libelants,  finding  the  proceeds  insufficient  to  pay  his  demands,  asks  to  be 
allowed  to  show  that  claims,  otherwise  liable  to  be  paid  out  of  the  fund  in  preference  to  his 
own,  are  not  justly  due,  the  application  is  seldom,  if  ever,  denied,  though  it  is  more  strictly 
regular  for  each  libelant,  upon  the  return  of  the  processes,  to  reserve  the  right  to  contest  the 
demands  of  the  others  should  it  prove  necessary.    The  Schooner  George  Prescott,*  1  Ben.,  1. 

§  181.  Postponing  exeentlon.—  Where  there  had  been  a  seizure  under  admiralty  process,  a 
sale  and  a  decree  in  favor  of  one  of  the  parties  as  assignee  of  another,  and  a  creditor  of  the 
latter,  having  begun  a  proceeding  in  equity  in  a  state  court  to  annul  the  assignment  on  the 
ground  of  fraud,  filed  in  this  court  a  copy  of  the  record  and  moved  for  an  order  postponing 
the  execution  of  the  judgment  until  the  termination  of  the  revocatory  suit,  the  court,  though 
finding  no  precedent,  granted  the  motion.    The  Albert  Schultz,*  12  Fed.  R.,  156. 

§  182.  Bringing  in  freight  money.— On  a  libel  against  a  vessel  and  her  freight,  where  it 
appears  that  the  value  of  the  vessel  is  insufficient  to  meet  the  claims  of  the  libelants,  an  order 
may  be  made  to  bring  in  the  freight  money,  although  the  freighters  have  previously  been 
summoned  in  a  state  court  as  trustees  of  the  ship-owner.    The  Caroline,  1  Low.,  173. 

§  138.  Jarisdiction  obtained  by  appearance. — When  a  proceeding  is  instituted  in  the  dis- 
trict court  of  Connecticut  to  obtain  possession  of  a  vessel  attached  in  a  district  court  of  New 
York,  and  fraudulently  removed  into  the  jurisdiction  of  the  former  court,  the  district  court 
of  Connecticut  will  not  try  the  question  whether  the  district  court  of  New  York  has  jurisdic- 
tion of  the  suit  or  not.  Where,  in  such  a  case,  a  party  comes  into  court  voluntarily  and  files 
his  answer,  he  thereby  waives  all  previous  objections  of  form  as  to  notice  of  when  and  where 
the  question  is  to  be  tried.  And  a  proceeding  of  this  nature  may  be  addressed  to  the  judge 
by  name,  superadding  his  office;  or  it  may  be  addressed  to  the  district  court.  Brig  Joseph 
Gorham,*  7  Law  Rep.,  185. 
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2.  Practice  as  to  Pleadings. 

4 

§  184.  Form  of  libeL—  It  makes  no  difference  whether  a  libel  in  admiralty  be  addressed  to 
the  judge  by  name,  saperadding  his  office,  or  whether  it  be  addressed  to  the  district  court. 
There  is  no  form  of  libel  prescribed  by  law.  A  libelant  may  adopt  his  own  form  and  use  his 
own  language,  provided  he  makes  his  complaint  or  claim  intelligible  to  the  court.  Brig 
Joseph  Gorham,*  2  N.  Y.  Leg.  Obs.,  888. 

§  18«.  There  is  no  reason  for  requiring  a  different  form  of  libel  in  respect  to  parties  or 
causes  of  action  in  a  suit  in  personam  f  rum  what  is  proper  in  a  suit  in  rem,  American  Ins. 
Co.  17.  Johnson,*  Bl.  &  How.,  9. 

§  188.  A  libel  which  is  sufficient  under  the  general  maritime  law  is  sufficient  in  cases  upon 
the  lakes  and  their  connecting  waters ;  and  the  limitations  imposed  by  the  act  of  February 
20,  1845,  have  had  no  existence  since  the  decision  in  The  Eagle,  8  Wall.,  15.  The  Illinois, 
Brown,  497. 

g  187.  In  admiralty,  an  omission  to  state  some  facts  which  prove  to  be  material,  but  which 
cannot  have  occasioned  any  surprise  to  the  opposite  party,  will  not  be  allowed  to  work  any 
10  jury  to  the  libelant,  if  the  court  can  see  there  was  no  design  on  his  part  in  omitting  to  state 
them.     The  Coleman  and  Foster,  Brown,  455. 

§  188.  Objections  to  mere  matters  of  form  in  an  admiralty  libel  must  be  raised,  under 
rule  S4,  by  special  exception.  If,  afterwards,  the  claimant  allows  the  case  to  be  tried  on  its 
merits,  such  exceptions  are  waived.    White  v.  The  Cynthia,*  10  Rep.,  280, 

§  189.  Teriflcation  of  libel.—  The  United  States  statute  of  1876,  chapter  804,  authorizing 
notaries  to  act  in  relation  to  taking  testimony,  etc.,  for  use  in  the  federal  courts,  does  not  in 
terms  require  the  seal  to  be  affixed.  Hence  the  lack  of  the  seal  on  the  notary's  certificate  to 
the  oath  to  a  libel  will  not  be  a  fatal  defect,  especially  after  a  decree,  if  the  court  is  satisfied 
with  the  genuineness  of  the  signature  and  accepts  the  certificate.  The  Tug  £.  W.  Gorgas,* 
10  Ben.,  460. 

8  140.  By  the  admiralty  law,  following  the  Roman  law,  parties  are  required  to  verify  the 
cause  of  action  and  the  defense  by  oath ;  the  libel  may  be  either  simple  or  articulated,  and 
the  answer  must  correspond  with  it ;  either  party  also  may  require  the  other  to  answei'  inter- 
rogatories on  oath  touching  any  matters  which  may  be  necessary  to  support  the  libel  or  the 
answer.  It  is  believed  that,  in  the  admiralty  practice  in  this  country,  the  answers  to  special 
interrogatories,  put  at  the  hearing,  are  evidence  for  both  sides.  Hutson  v.  Jordan,  1  Ware, 
885. 

§  141.  Upon  exceptions  to  a  libel  for  damages  suffered  by  a  canal-boat  in  tow  of  a  steamer 
by  collision  with  another  steamer,  on  the  ground  that  the  libel  did  not  set  out  the  facts,  held, 
exceptions  to  a  pleading  in  admiralty  have  the  effect  of  a  demurrer,  and  also  that  of  a  motion 
to  make  more  definite  and  certain.  The  mere  fact  that  the  canal-boat  was  a  passive  object, 
not  able  to  take  any  measures  to  prevent  a  collision,  does  not  make  an  exception  to  the  twenty- 
third  rule  of  the  supreme  court,  which  provides  for  a  full  statement  \n  the  libel  of  all  the  facts 
of  the  case.  In  this  case  the  libelant  must  reform  his  libel  by  setting  forth,  as  far  as  practica- 
ble, the  material  circumstances  attending  the  collision  in  question.  The  Steamboat  Trans- 
port and  the  Propeller  W.  E.  Cheney,  1  Ben.,  86. 

§  142*  Signature  to  libel.— A  libel  sworn  to  by  one  of  the  proctors  for  the  libelant,  but 
signed  only  with  the  name  of  his  firm,  is  unsigned.  If,  however,  the  libel  was  in  fact  veri- 
fied, and  this  appears  by  the  certificate,  it  is  a  defect  which  will  be  overlooked  after  judg- 
ment.    Hardy  v,  Moore,*  4  Fed.  R.,  843. 

§  148.  Naming  by  initials. —  Naming  a  libelant  by  his  initials  is  immaterial,  as  it  does  not 
prejudice  the  defendant.  It  might  be  otherwise,  however,  if  an  attempt  were  made  to  pub- 
lish against  a  defendant  by  his  initials.    Ibid, 

%  144.  Misnomer. —  MaHtime  courts  do  not  lay  special  stress  on  an  objection  of  misnomer 
of  a  seaman,  unaccompanied  with  evidence  that  the  seaman  did  not  use  the  name  attached  to 
him,  and  that  he  was  known  in  the  ship  by  a  different  one.  So  where  a  libel  was  brought  by 
"William  Henry,**  as  cook  and  steward,  and  the  shipping  articles  showed  them  to  be  exe- 
cuted by  "  William  Henderson,"  as  cook  and  steward,  it  is  to  be  presumed  that  the  libelant  is 
the  person  who  entered  into  the  contract.    Henry  v,  Curry,  Abb.  Adm.,  438. 

%  145.  A  cross-libel  is  brought  by  a  defendant  against  a  plaintiff  to  obtain  full  and  com- 
plete relief  as  to  the  matters  charged  in  the  original  libel.  New  and  distinct  matters  not  in- 
cluded in  the  original  libel  should  not  be  embraced  in  the  cross-suit.    The  Dove,  1  Otto,  881. 

§  148.  A  Mpplemental  bill  filed  before  return  of  process  becomes  a  part  of  the  pleadings, 
and  the  respondent  is  bound  to  answer  it  without  further  notice.  Thomas  v.  Gray,*  BL  ^ 
How.,  493. 
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g  147.  Ansfrers. —  Each  party  in  admiralty  may  require  the  answer  of  the  other  under  oath, 
and  in  default  of  such  answer  the  fact  may  be  taken  pro  confesso.  The  evidence  of  two  wit- 
nesses is  not  necessary  in  admiralty  to  overcome  an  answer  under  oath.  Jay  t7.  Almy,  1 
Woodb.  &  M.,  262. 

§  148.  It  is  not  a  correct  practice  to  make  an  answer  to  a  libel  In  a  collision  case  operate  by 
agreement  as  a  cross-bill.    "Ward  v.  Chamberlain,  21  How.,  572. 

§  149.  In  actions  in  personam  an  answer  will  not  be  regarded  as  put  in  or  filed  until  bail  is 
'  perfected,  that  act  being  necessary  to  give  a  respondent  a  complete  locus  standi  in  the  cause. 
Thomas  r.  Gray,*  Bl.  &  How.,  493. 

§  1^0.  In  admiralty,  exceptions  to  a  relevant  answer  for  irrelevancy  will  not  be  sustained, 
although  the  answer  is  insufficient.    Be  Elizabeth  fVith,  Bl.  &  How.,  19o. 

§  151.  It  is  sufficient  to  describe  a  vessel  in  a  libel,  whether  in  rem  or  in  personam,  as  a 
ship,  barque,  sloop,  etc.,  or  as  the  case  may  be,  giving  her  name  without  further  specifica- 
tion or  qualification.  But  if  it  is  desired  to  make  objection  to  such  description  as  insufficient, 
it  must  be  done  by  way  of  special  allegation,  not  by  demurrer.  Morren  r.  Keen,*  1  Cent.  L. 
J.,  454. 

§  152.  If,  upon  a  libel  for  the  non-delivery  of  part  of  three  hundi-ed  and  three  bales  of  cot- 
ton alleged  to  have  been  shipped  upon  a  vessel,  it  is  admitted  by  the  answer  that  the  vessel 
agreed  to  carry  three  hundred  and  three  bales,  and  that  her  agents  signed  a  bill  of  lading  for 
that  number,  then  the  authority  of  those  signing  the  bill  is  admitted,  although  neither  the 
master  nor  purser  signed ;  and  the  claimant  must  show  that  the  bill  of  lading  was  signed  for 
bales  never  received,  if  he  wishes  to  relieve  the  vessel  from  liability  for  the  number  set  forth 
therein.    Re  Steamer  Saragossa,  2  Ben.,  544. 

§  153.  In  an  action  in  admiralty  against  a  master  and  a  mate  for  an  assault  and  false  im- 
prisonment, each  put  in  a  separate  answer.  Held,  the  answer  of  one  cannot  be  read  on  the 
part  of  the  other,  but  each  answer  must  be  supported  by  its  own  separate  proofs.  If  the  an- 
swers are  not  excepted  to  for  insufficiency  they  will  be  liberally  construed,  however.  Gard- 
ner 17.  Bibbins,  Bl.  &  How.,  856. 

§  154.  A  respondent  in  admiralty  cannot  avail  himself  of  the  statute  of  limitations  unless  he 
pleads  it.    Brown  v.  Jones,  2  Gall.,  477. 

g  155.  Replication. —  A  respondent  is  held  to  waive  objections  for  want  of  replication 
when  he  neglects  to  object  to  evidence  as  offered.    Thomas  v.  Gray,^  Bl.  &  How.,  493. 

§  156.  In  admiralty  practice  in  the  district  of  Massachusetts  the  allegations  of  the  answer 
are  deemed  to  be  in  issue  without  a  replication.  New  matter  in  avoidance  is  sometimes  in- 
troduced by  a  replication,  but  more  regularly  by  a  supplemental  libel,  to  which  there  should 
be  an  answer.    Taber  v.  Jenny,*  9  Law  Rep.  (N.  S.),  27. 

g  157.  In  admiralty  a  jurisdictional  question  must  be  raised  by  pleadings  and  proofs, 
and  ordinarily  cannot  be  decided  upon  a  mere  motion.  Lands  v,  A  Cargo,  etc.,  of  Coal,  4 
Fed.  R,  478. 

3.  Practice  as  to  Evidence. 

g  158.  Correspondence  of  pleadings  and  proofs.— "Allegations  in  pleading  are  admissions 
by  the  pleader,  and  need  no  proof  unless  denied  and  put  in  issue ;  and  as  against  the  pleader 
will  always  be  taken  as  matter  conceded."    The  Pacific  and  Brig  Fashion,  Newb.,  8. 

g  159.  Proofs  cannot  avail  a  party  further  than  they  are  in  correspondence  with  the  allega- 
tions of  his  pleadings,  and  the  decree  of  the  court  must  be  in  consonance  with  the  pleadings 
and  proofs.    The  Rhode  Island,  01c. ,  505. 

g  100.  Libelants  in  admiralty  must  recover  on  the  allegations  in  their  libel,  and  the  re- 
8X)ondents  must  rely  exclusively  on  the  grounds  set  forth  in  their  answer.  Campbell  v. 
Steamer  Uncle  Sam,  McAl.,  77. 

g  161.  A  respondent  cannot  change  his  ground  and  rely  on  a  defense  not  set  up  in  his  an- 
swer.    Turner  v.  The  Black  Warrior,  McAl.,  181. 

^  163.  In  a  libel  for  damage  to  freight  two  specifications  of  fault  on  the  part  of  the  master 
were  made ;  held^  that  the  libelant  could  not  establish  a  different  fault  not  so  specified.  The 
Bark  Oregon,  Newb.,  504. 

§  163.  The  fact  that  a  material  averment  in  a  libel  in  admiralty  was  not  denied  in  the  orig- 
inal answer,  although  it  was  afterwards  denied  in  an  amendment  to  the  answer,  may  be 
taken  into  account  by  the  court  if  there  is  conflict  of  testimony  upon  the  fact  averred.  The 
Steamboat  Empire  State,  1  Bon.,  57. 

g  164.  In  a  collision  case  an  admission  in  the  answer  of  a  fact  asserted  by  the  libelant  pre- 
cludes the  claimant  from  contesting  that  fact  by  his  evidence.     The  Santa  Claus,  01c. ,  428. 

g  165.  A  master  to  whom  the  court  has  referred  a  case  to  ascertain  the  amount  of  defendant's 
claim  is  not  bound  by  the  statement  of  the  claim  in  defendant's  answer,  but  may  take  evi- 

72 


ADMIRALTY.— QUESTIONS  OF  JURISDICOTON.  gg  166-1  SO. 

denoe  from  other  sources,  whether  supporting  or  contradicting  the  answer.  Cbickering  v. 
Hatch,  1  Story,  516. 

§166.  Libel  as  eyidence  of  title. —  There  is  no  practice  in  courts  of  admiralty  which  rec- 
ognizes the  entry  of  a  libel  for  the  use  of  another  as  evidence  of  title  in  the  party  for  whose 
use  It  is  entered.    Reppert  v.  Robinson,  Taney,  492. 

§167.  Answer  eriminatlng  defendant.— A  corporation  owning  a  vessel,  which  is  libeled 
in  admiralty  for  a  penalty  for  carrying  more  passengers  than  is  allowed  by  her  certificate, 
may,  under  the  thirty-first  admiralty  rule,  refuse  to  answer  as  to  the  number  taken  on  board, 
on  the  ground  that  such  answer  will  subject  it  to  a  forfeiture  or  penalty.  Pollock  v.  Steam- 
boat Laura,  5  Fed.  R.,  138. 

§  168.  Estoppel  by  oath. — A  person  who  has  made  two  oaths  of  ownership  of  a  vessel  at 
the  custom-house  cannot,  when  sued  as  her  owner,  avoid  liability  on  his  own  testimony  alone 
that  he  has  no  interest  in  her,  especially  when  the  vessel  has  been  seized  under  the  libel  as  his 
property,  and  he  alone  has  appeared  in  the  case  and  asked  for  the  vessel's  release.  Casey  v. 
Leary,  3  Ben.,  530. 

g  169.  Testimony  of  witnesses  not  designated  to  commissioner.—  If  it  is  afterwards  satis* 
factorily  proved  on  the  part  of  one  party  to  an  admiralty  suit  that  the  names  of  certain 
witnesses,  or  the  importance  of  their  evidence,  were  not  discovered  by  that  party  until  a 
commission  to  take  testimony  was  put  into  execution  abroad,  the  testimony  of  such  witnesses 
may  be  taken  under  rules  42  and  49  of  the  circuit  court  without  previous  designation  of  such 
witnesses  to  the  opposite  party.    The  Infanta,  Abb.  Adm.,  263. 

§  170.  Further  proof  on  appeal. —  Further  proof  cannot  be  introduced  in  an  admiralty 
case  before  the  supreme  court  on  appeal  until  the  case  has  been  heard  upon  the  evidence 
transmitted  from  the  circuit  court,  and  it  can  thus  be  determined  whether  such  further  proof 
is  proper.  And  if  further  proof  is  allowed  in  such  a  case'  it  must  be  taken  under  a  commis- 
sion.   The  London  Packet,  2  Wheat.,  871 ;  The  Samuel,  8  Wheat.,  77. 

§171.  Interrogatories. —  In  a  suit  for  mariners*  wages  the  libelant  may  compel  the  adverse 
party  to  answer  special  interrogatories  filed  under  the  direction  of  the  court.  Gammell  v, 
Skinner,  2  Gall.,  45. 

§  172.  Interested  parties  as  witnesses.— In  salvage  cases  the  salvors,  although  interested, 
arp,  from  the  necessity  of  the  case,  admitted  as  witnesses.  The  Elizabeth  &  Jane,  1 
Ware,  35. 

^  1 73.  Variance. —  In  admiralty  there  are  no  technical  rules  of  variance  or  departure.  The 
court  decrees  upon  the  whole  matter  before  it,  taking  care  to  prevent  surprise  by  not  allow- 
ing either  party  to  offer  proof  touching  any  substantive  fact  not  alleged  or  denied  by  him. 
Du^ont  de  Nemours  &  Co.  v.  Vance,  19  How.,  162. 

§  1 74.  In  admiralty  there  are  no  technical  allegations  of  rules  of  variance  or  departure,  and 
damage  need  not  be  so  specific  as  at  common  law.    West  v.  Steamer  Uncle  Sam,  McAl.,  505. 

§  1 75.  In  admiralty  a  libel  will  not  be  defeated  because  of  a  variance  between  the  libel  and 
the  proof;  if  the  variance  is  not  such  as  to  surprise  the  respondent,  the  court  will  proceed  to 
a  decree  notwithstanding  the  variance ;  otherwise  the  libelant  will  be  authorized,  as  a  matter 
of  course,  to  amend.    Crawford  v.  The  William  Penn,  3  Wash.,  484. 

4.  Questions  of  Jurisdiction. 

S  176.  How  raised. —  A  question  of  jurisdiction  ought  not  to  be  disposed  of  on  motion,  but 
oughc  to  be  presented  by  pleading  or  at  the  trial  and  in  a  formal  manner.  Cushing  t;.  Laird, 
4  Ben.,  70,  88. 

§  177.  An  objection  to  tho  jurisdiction  of  the  court,  founded  on  the  personal  privilege  of  a 
party  of  declining  the  jurisdiction,  must  be  made  in  a  libel  in  admiralty  before  a  general  ap- 
pearance and  an  answer  to  the  merits.    The  Bee,  1  Ware,  232. 

§  178.  An  objection  that  a  court  of  admiralty  is  incompetent  to  take  cognizance  of  a  matter 
should  be  pleaded  by  specially  excepting  to  the  jurisdiction  and  concluding  with  a  prayer 
that  the  libel  may  be  dismissed.  An  amendment  of  the  pleadings  may,  however,  always  be 
made  if  the  case  made  out  in  the  proof  sustains  the  objection.    The  Crusader,  1  Ware,  437. 

§  179.  Waiver. —  In  a  seizure  case,  if  the  claimant  files  a  claim  and  plea  to  the  merits,  he 
thereby  waives  any  exception  to  the  jurisdiction,  and  cannot  afterwards  raise  any  question  as 
to  the  place  where  the  seizure  was  made.    The  Ahby,  1  Mason,  860. 

§  ISO.  Jurisdiction  denied  to  ^ave  labor  for  tho  court.— When  a  cause  in  admiralty  had 
been  elaborately  argued  on  a  question  of  jurisdiction,  the  court  said  that  in  view  of  the  labur 
required  to  examine  the  authorities,  and  the  fact  that  his  decision  would  decide  nothing,  he 
would  give  A  pro  forma  decision  against  the  jurisdiction,  ^s  if  he  decided  for  the  jurisdiction 
there  would  have  to  be  a  hearing  on  the  merits.    Swaim  v.  Franklin,*  Crabbe,  210. 
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g§  181-198.  PRACnCE. 

§  181.  Stipulation  not  necessarily  a  iraiTor.— When  a  ship  was  arrested  as  she  was  about 
to  start  upon  a  long  voyage,  and,  in  order  to  liberate  her,  the  claimant  entered  into  a  stipu- 
lation, it  was  held  that  entering  into  the  stipulation  was  not  a  waiver  of  an  objection  to  the 
jurisdiction  of  the  court,  it  not  being  a  voluntary  act.    The  Ship  Orpheus,  8  Ware,  148. 

§  182.  Waiver  by  illlDg  cross- libel.—  If  the  master  of  a  vessel  joins  issue  upon  a  libel  in 
rem  brought  against  his  ship  in  admiralty  for  the  alleged  violation  of  certain  agreements  of 
a  charter-party,  and  files  a  cross-libel  praying  for  damages  for  the  alleged  violation  of  other 
agreements  of  the  charter-party  on  the  part  of  the  libelant,  he  cannot  thereafter  except  to  the 
jurisdiction  of  t^e  court  on  the  ground  that  the  charter-party  did  not  give  rise  to  a  lien,  and 
therefore  that  no  suit  in  rem  could  be  maintained.    The  Fifesbire,  11  Fed.  R,  748. 

§  188.  Ships  of  foreign  powers.— Where  a  ship  of  war  belonging  to  a  foreign  friendly 
power  is  libeled  by  a  private  citizen  of  the  United  States  for  a  collision  happening  in  United 
States  waters,  the  district  attorney,  on  behalf  of  the  United  States,  and  by  direction  of  the 
executive,  may  file  a  suggestion  in  the  nature  of  an  exception  to  the  jurisdiction  of  the  court, 
and  the  court  will  thereupon  discharge  the  vessel.  Steam  War-ship  Fizarro,*  10  N.  Y.  Leg. 
Obs.,  97. 

§  184.  If,  while  a  suit  is  pending  upon  the  seizure  of  a  vessel,  the  president  becomes  satis- 
fied that  her  seizure  was  a  violation  of  the  sovereignty  of  a  foreign  power,  and  that  she  ought 
to  be  restored  to  that  power,  the  practice  is  for  the  president  to  order  the  attorney-general  to 
bring  such  fact  before  the  court  by  filing  a  suggestion  thereof.  Exec.  Prac.  in  Certain  Cases,* 
1  Op.  Att'y  Gen'l,  504. 

§  185.  Government  property.—  Where  a  vessel  under  charter  to  the  United  States  was 
libeled  on  her  arrival  in  port  to  enforce  a  bottomry  bond,  and  a  motion  was  filed  by  the  dis- 
trict attorney,  before  return  of  process,  that  the  vessel  be  released  as  being  the  property  of 
the  government,  it  was  held  that,  the  question  of  property  in  the  government  being  in  some 
doubt,  the  matter  could  not  be  determined  in  this  manner  and  at  this  stage.  Cartwright  v. 
Schooner  Othello,*  1  Ben.,  48.      • 

5.  Proceedings  in  Court 

§  186.  Claimant  to  show  standing  in  court— The  claimant  in  a  suit  in  rem  has  no  stand- 
ing in  court  until  he  shows  a  proprietary  interest  in  the  thing  in  custody.  This  claim  is  to 
be  put  in  on  oath,  and  may  then  be  put  in  contestation  by  means  of  an  exceptive  allegation. 
If  not  so  contested  the  claimant's  right  to  his  standing  in  court  is  admitted.  United  States  v. 
Four  Hundred  and  Twenty-two  Casks  of  Wine,*  1  Pet,  547. 

§  187.  Waiver  of  claims  at  hearing. —  Every  existing  claim  which  the  party  has  omitted 
to  make  at  the  hearing  upon  the  merits  and  before  the  final  decree  is  to  be  considered  as 
waived  by  him,  and  is  not  to  be  entertained  in  any  future  proceedings.  The  Santa  Maria,* 
10  Wheat,  431. 

§  188.  Where  an  action  in  rem  in  admiralty  is  begun  by  summons,  and  upon  the  hearing 
of  the  summons  under  act  of  July  20, 1790,  section  6,  the  claimant  does  not  interpose  a  certain 
defense  in  bar,  that  is  no  waiver  of  his  right  to  set  up  that  defense  upon  the  final  hearing;  nor 
is  the  decision  of  the  magistrate,  upon  such  hearing,  as  to  the  sufficiency  of  the  cause  shown, 
in  any  way  conclusive.     The  Warrington,  Bl.  &  How.,  835. 

g  189.  Bight  to  appear,  how  contested.—  The  right  of  a  party  to  appear  and  defend  a  suit 
tn  rem  in  the  admiralty  must  be  put  in  contestation,  if  at  all,  before  hearing  or  other  pro- 
ceeding founded  upon  the  claim  and  answer,  and  then  only  by  way  of  exception  if  the  dis- 
ability appear  upon  the  face  of  the  claim,  or  by  an  exceptive  allegation  putting  the  right  in 
issue  if  it  does  not  so  appear.  If  the  libelant  goes  to  a  hearing  upon  the  merits  without  ob- 
jection such  preliminary  inquiry  is  waived.  A  motion  to  strike  the  claim  and  answer  from 
the  files  is  at  no  time  the  proper  mode  of  raising  the  question.  The  Tug  Prindiville,*  6  Ch. 
JjBS.  N.,  291. 

§  190.  A  judgment  of  forfeitnre  in  admiralty  is  binding  upon  all  the  world.  Upon  the 
giving  of  the  legal  notice  of  such  a  proceeding  all  parties  in  interest  are  presumed  to  have 
been  notified,  and  if  no  claimants  appear  the  court  will  proceed  by  default.  The  Mary  Anne, 
1  Ware,  104. 

§191.  Finding  of  facts  conclusi re.— Under  the  act  of  1875,  providing  for  the  trial  of  cases 
in  admiralty,  the  finding  of  facts  by  the  circuit  court  is  conclusive,  and  only  rulings  on  law 
can  be  reviewed  by  bill  of  exception.    The  Abbotsford  v.  Johnson,  8  Otto,  440. 

§  193.  In  admiralty  a  court  may  order  an  account  as  an  incident  of  other  matters  con- 
cerning which  the  court  has  admitted  cognizance,  but  considered  as  a  separate  and  inde- 
pendent mode  of  relief  it  cannot  be  obtained  in  such  court.  Tunno  v.  The  Betsina,*  5  Am.  L. 
Reg.  (O.  a),  406. 

74 


ADMIRALTY.—  PROCEEDINGS  IN  COURT.  S§  lt>8-!!03. 

§  198.  In  case  of  reference  ont  of  conrt  to  experts  to  ascertain  and  report  upon  facts  ap- 
pertaining to  their  calling  or  experience,  it  appears  to  be  a  settled  rule  of  law  and  the  estab- 
lished asage  of  maritime  courts  to  adopt  their  decision  unless  there  is  a  manifest  preponder- 
ance of  testimony  against  it.    The  Isaac  Newton,  Abb.  Adm.,  588. 

§194.  Summary  proceeding  to  compel  seizor  to  proceed.-— Cases  are  familiar  where 
courts  of  admiralty  proceed  by  way  of  monition  to  compel  captors  to  adjudication  of  their 
prizes,  and,  on  their  refusal,  enforce  the  rights  of  the  claimant  by  a  summary  or  plenary  pro- 
ceeding, as  the  circumstances  of  the  case  may  require.  If  the  same  process  to  compel  a  seizor 
to  proceed  to  adjudication  of  property  seized  for  breaches  is  less  familiar,  it  is  not  that  the 
courts  have  entertained  doubts  of  their  authority,  but  that  their  interposition  has  not  been 
BOQght    Burke  r.  Trevitt,  1  Mason,  96. 

8  199.  A  person  desiring  subrogation  is  required  by  the  modem  English  practice  to  apply 
to  the  court  before  making  the  payment ;  but  this  is  only  a  rule  of  practice,  and  is  not  strictly 
insisted  upon  in  all  cases.    The  J.  A.  Brown,  2  Low.,  464. 

§  196.  Dismissal  against  a  joint  tort-feasor  to  qualify  him  as  witness.—  Where  a  libel  is 
bronght  against  two  or  more  persons  for  a' tort,  the  court  may  dismiss  it  as  to  one  respondent 
in  order  to  enable  him  to  testify  for  his  co-respondents,  although  there  is  some  evidence  to 
charge  him,  a  court  of  admiralty,  as  being  judge  of  both  the  fact  and  the  law,  having  more 
power  in  this  regard  than  a  court  of  common  law ;  but  except  where  there  is  no  evidence  to 
charge  him,  the  dismissal  of  the  libel  against  such  respondent  cannot  be  demanded  as  matter 
of  right     Elwell  v,  Martin,  1  Ware,  58. 

§  197.  Issuance  of  execntion  upon  affirmance  of  decree.— After  an  appeal  in  an  admi- 
ralty case  from  the  district  to  the  circuit  court,  an  execution  cannot  issue  immediately  upon 
an  affirmance  by  the  latter  court  of  the  decree  of  the  former ;  for  the  question  on  the  appeal 
not  being  simply  whether  the  district  court  decided  rightly  or  not,  but  whether,  upon  the 
case  made  out  in  the  circuit  court,  the  libelant  is  entitled  to  recover,  no  execution  should 
issue  before  a  formal  decree  of  award  has  been  made  in  the  circuit  court.  Harris  v.  Wheeler, 
SBlatch.,  81. 

§  198.  When  a  sentence  of  condemnation  has  been  finally  pronounced  in  a  case  of  seizure 
for  violation  of  the  non-intercourse  laws  of  July  29,  1818,  the  court,  as  an  incident  to  the  pos- 
session of  the  principal  cause,  has  a  right  to  proceed  to  decree  a  distribution  of  the  proceeds, 
according  to  the  terms  prescribed  by  law.  And  it  is  a  familiar  practice  to  institute  proceed- 
ings of  this  nature  wherever  a  doubt  occurs  as  to  the  rights  of  the  parties  who  are  entitled  to 
share  in  the  distribution.    McLane  v.  United  States,  6  Pet.,  404. 

8  199.  Effect  of  alias  process.—  An  order  of  court  that  alias  process  issue,  made  on 
proof  by  affidavit  that  the  court  had  acquired  no  jurisdiction  by  reason  of  having  made  no 
attachment,  will  be  deemed  to  have  vacated  in  effect  an  interlocutory  decree  made  on  the 
original  process,  though  it  would  have  been  more  regular  to  have  entered  an  order  at  the 
same  time  vacating  the  decree.    Hardy  v.  Moore,*  4  Fed.  R.,  848. 

§  200.  Tender.—  The  fact  that  a  tender  which  has  been  refused  in  an  admiralty  case  is  less 
than  $500  does  not  prevent  an  appeal  to  the  circuit  court;  and,  upon  such  appeal,  the  circuit 
conrt  can,  if  it  sees  proper,  award  a  less  amount  of  damages  than  the  sum  tendered.  Lub- 
ker  o.  Schooner  N.  H.  Quimby,*  8  Rep'r,  806. 

g  201.  Before  a  libel  for  freight  upon  certain  goods  was  brought,  the  owner  offered  to  pay 
the  freight,  after  deducting  the  amount  of  certain  damages  to  the  goods,  alleged  to  be  caused 
by  the  libelant's  negligence,  such  damages  to  be  ascertained  by  a  sale  of  the  goods  at  auction. 
This  offer  was  refused,  and  afterwards,  after  notice  to  the  libelant,  the  goods  were  sold  at 
auction,  but  no  offer  to  pay  the  sum  thus  ascertained  was  made  thereafter.  Held,  the  libel- 
ant having  refused  the  offer  before,  it  was  not  necessary  to  repeat  it  after  the  exact  sum  to 
be  offered  was  ascertained.  In  admiralty  this  transaction  amounted  to  a  tender  before  the 
libel  was  brought.    Dedekam  v,  Vose,  8  Blatch.,  44. 

S  202.  Execution  of  commission  to  take  testimony.— A  court  of  admiralty  has  full  con- 
trol over  the  mode  of  procedure  to  be  observed  in  executing  commissions  for  the  taking  of 
testimony.  And  so,  where  a  party  in  a  collision  case  has  neglected  to  examine  witnesses 
orally,  when  he  might  havejtaken  their  depositions,  and  afterwards,  in  applying  for  a  commis- 
sion to  examine  them  abroad,  has  not  complied  with  the  rules  of  court,  but  the  opposite  party 
have  offered  to  waive  any  objection,  if  they  may  be  allowed  upon  the  commission  to  cross- 
examine  orally,  held,  an  order  for  such  oral  cross-examination  upon  the  commission  would 
be  made.    The  Steamship  Louisiana,  1  Ben.,  838. 

§  20S.  Enlarging  time  for  taking  testimony.—  Notwithstanding  an  order  of  the  court 
closing  all  testimony  in  a  cause,  after  a  limited  time,  under  a  commission,  the  court  will  en- 
large it  npon  proof  of  newly-discovered  evidence  which  the  party  could  not  procure  to  be 
taken  iixK>n  such  commission,  the  same  having  come  to  his  knowledge  after  the  execution 
thereof.    The  Schooner  Ruby,  5  Mason,  451. 
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204-217.  PRACTICE, 

§204.  Taklngr  testimony  after  appeal.— When  *azk  admiralty  suit  tn  rem  is  removed  bj 
appeal  from  a  circuit  to  the  supreme  court,  the  circuit  court  has  do  longer  any  jurisdiction 
over  it  and  will  not  issue'  a  commission  in  behalf  of  the  claimant  to  take  further  testimony 
for  use  in  the  court  above,  as  it  is  for  that  court  to  determine  upon  the  admissibility  of  the 
evidence.  The  court  held  tlie  question  not  entirely  clear,  but  thought  it  safer  to  decide  in 
this  manner.    The  Ocean  Queen,*  6  Blatcb.,  24. 

§  205.  Right  of  captain  to  attend  at  taking  depositions  of  crew.— A  captain  of  a  ship, 
libeled  for  a  collision,  so  long  as  he  comports  himself  properly,  has  the  privilege,  and  it  is  his 
duty,  to  attend  at  the  taking  of  the  depositions  of  his  crew,  especially  if  he  is  a  stranger,  con- 
testing ,his  rights  in  a  foreign  port  and  before  a  foreign  tribunaL  The  Bark  Havre,  1  Ben., 
295. 

§  206.  Obiter  dictnm  not  incorporated  in  decree.— When  in  a  collision  case  the  issue  pre- 
sented was  whether  one  of  two  vessels  was  in  fault,  and  the  court  held  that  she  was  not,  but 
in  discussing  the  evidence  went  further  and  pronounced  the  opinion  that  neither  vessel  was 
to  blame,  it  was  held  that  the  part  of  the  opinion  which  went  beyond  the  issue  raised  should 
not  be  incorporated  in  the  decree.    The  Pacific  v«  The  Fashion,  Newb.,  11. 

§  207.  Reference  to  commissioner  by  order  of  supreme  court — When  a  libel  in  admiralty 
for  seamen's  wages  had  not  been  heard  upon  the  merits  in  either  the  district  or  circuit  court, 
the  supreme  court,  in  reversing  the  decrees  below  dismissing  the  libel,  remanded  the  suit  to 
the  circuit  court  to  be  there  referred  to  a  commissioner,  who  should  ascertain  and  report  the 
amounts  due  each  libelant,  reporting  the  amount  due  each  as  eoon  as  ascertained  so  that  sep- 
arate decrees  miglit  be  made  with  as  little  delay  as  possible.     Sheppard  v,  Taylor,  5  Pet.,  675. 

§  208.  Permission  to  file  new  allegations  and  proofs. —  In  admiralty  the  decree  must  be 
secundum  allegata  et  probata;  and  it  is  not  sufficient  that  there  are  facts  proved  which  might 
have  a  material  Isearing,  unless  there  are  allegations  suited  to  bring  such  facts  before  the 
court.  If,  however,  even  after  an  appeal,  it  seems  proper  to  a  court  to  do  so,  it  will  allow  a 
party  to  file  new  allegations  and  proofs,  excluding  new  testimony  to  the  old  articles  and  con- 
fining it  to  the  new.     The  Schooner  Boston,  1  Sumn.,  328. 

§  209.  Decree  need  not  contain  ground  assnmed  by  court.-  When  a  libel  for  collision  is 
dismissed  on  the  ground  that  the  collision  was  the  result  of  unavoidable  accident,  the  decree 
need  not  contain  the  ground  assumed  by  the  court  unless  the  issue  was  presented  by  the 
pleadings.    Brig  Fashion  v.  Ward,  6  McL.,  195. 

§  210.  Setting  aside  decree. —  By  admiralty  rule  40  a  motion  to  set  aside  a  decree  in  admi- 
ralty must  be  made  within  ten  days  after  the  entry  of  the  decree ;  and  this  rule  is  imperative. 
If  made  within  the  proper  time  such  a  motion  must  be  accompanied,  if  the  decree  has  been 
entered  by  default,  by  the  answer  proposed  to  be  put  in,  or  by  a  statement  of  the  facts  to  Le 
set  up,  so  that  the  court  can  see  whether  the  defense  is  relevant  and  meritorious.  Northrop 
V.  Gregory,  3  Abb.,  503. 

§  211.  A  decree  in  admiralty  wiU  never  be  set  aside  upon  motion  made  at  a  subsequent 
term.     The  Oriental,  2  Flip.,  6. 

§  212.  After  the  term  has  ended  at  which  a  decree  was  made,  a  court  of  admiralty  will  not 
grant  a  motion  to  set  aside  such  decree  for  the  reason  that  it  was  a  surprise  upon  the  respond- 
ent and  his  proctors.    Russell  v.  Schooner  Oriental,*  23  Int.  Rev.  Rec,  26. 

6.  Joinder. 

§  218.  Joinder  of  parties.— All  salvors  in  a  libel  for  salvage  should  be  joined  in  order  to 
avoid  a  multiplicity  of  suits,  and  also  to  enable  the  court  to  do  full  justice  to  all  concerned. 
When  the  names  of  some  of  the  salvors  are  concealed  the  libel  will  be  dismissed.  Steamboat 
Edward  Howard,  Newb.,  522. 

§  214.  As  a  general  rule  in  admiralty,  when  several  persons  have  claims  tn  rem  against  a 
single  thing,  whether  in  tort  or  contract,  of  a  like  nature,  and  all  involving  one  question,  all 
may  join  in  a  single  libel  to  have  the  question  tried,  although,  when  that  is  settled,  there  are 
special  defenses  applicable  to  each  case.    The  Young  Mechanic,*  3  Ware,  58, 

^  215.  Joinder  of  libels  in  rem  and  in  personam.—  A  libel  brought  both  against  a  vessel 
and  its  owners  is  informal.     Dean  v.  Bates,  2  Woodb.  &  M.,  87. 

§216.  Under  the  nineteenth  rule  in  admiralty,  proceedings  tn  re??i  against  a  vessel  for 
salvage  service  cannot  be  joined  in  the  same  libel  with  proceedings  in  personam  for  the  like 
service  against  the  owners  of  the  vessel  or  the  consignees  of  the  cargo.  Nott  r.  The  Steam- 
boat Sabine  and  Cargo,  2  Woodn,  211. 

§  217.  Proceedings  in  rem  against  a  ship  and  in  personam  against  the  owner,  for  damages 
caused  by  a  collision,  cannot  be  joined  in  the  same  libel.  Ward  v.  The  Ogdensburgb,  5  McL«» 
822. 
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§  SIS.  A  libel  in  rem  against  a  vessel  and  in  personam  against  the  master  may  be  joined. 
Newell  V,  Norton,*  3  Wall..  257. 

§  219.  Proceedings  in  rem  cannot  be  joined  in  one  libel  with  proceedings  in  personam. 
Citizens*  Bank  t;.  Nantucket,  2  Story,  16. 

§  itO.  By  supreme  court  admiralty  rule  18  suitors  are  interdicted  from  blending  an  action 
against  the  owner  personally  with  one  against  the  vessel  for  the  recovery  of  wages.  The 
81oop  Merchant,  Abb.  Adm.,  1. 

§  221.  Since  the  adoption  of  the  supreme  court  rules  of  August  23,  1842,  there  is  no  incom- 
patibility in  principle  between  an  action  in  rem  in  admiralty  and  an  action  in  personam  in 
admiralty,  either  in  their  nature,  character  or  decretal  effect,  which  forbids  their  union  in 
one  action  in  any  case  in  which  such  joinder  is  calculated  to  advance  the  interests  of  substan- 
tial justice.    The  Zenobia,  Abb.  Adm.,  48. 

§  222.  Admiralty  rule  15  forbids  the  joinder  in  one  libel  of  a  claim  in  rem  against  a  vessel 
and  one  in  personam  against  her  owner  for  damages  by  collision.  It  is  a  contested  point 
whether,  without  such  rule,  such  a  joinder  would  be  allowed.    The  Clatsop  Chief,  8  Fed.  R., 

lea. 

g  S!2S.  A  proceeding  in  rem  cannot  be  united  in  a  libel  in  admiralty  with  a  proceeding  in 
personam.  This  rule  is  subject  only  to  the  exceptions  provided  by  the  rules  of  the  supreme 
court.    The  Alida,  12  Fed.  R.,  343. 

§  224.  In  suits  for  damage  by  collision  the  fifteenth  admiralty  rule  forbids  a  libel  in  rem 
against  the  vessel  to  be  joined  with  one  in  personam  against  the  owner;  but  allows  a  libel 
in  rem  against  the  vessel  to  be  joined  with  one  in  personam  against  her  master.  The  Pro- 
peller Richard  Doane,  2  Ben.,  111. 

^  225.  Though  a  seaman  may  join  in  an  action  for  wages  a  claim  against  the  vessel  for  in- 
jarit^s  received  by  such  acts  of  negligence  as  the  ship  is  liable  for  in  a  proceeding  in  rem,  he 
cannot  join  in  such  an  action  a  claim  for  an  assault  and  battery  by  an  officer  of  the  vessel, 
as  in  this  case  a  suit  must  be  in  personam.    The  Guiding  Star,  2  Flip.,  596. 

§  22<S.  Parties  may  join  in  one  libel  causes  of  action  arising  ex  contractu  and  those  arising 
ex  delicto,  where  the  causes  of  action  are  so  united  that  the  same  evidence  will  apply  to  all; 
for  example,  in  a  suit^'n  personam,  a  claim  for  wages  and  a  claim  for  damages  for  an  assault 
and  battery  committed  on  the  same  voyage.    Borden  v.  Hiern,*  Bl.  &  How.,  293. 

§  227.  In  one  libel  in  admiralty  a  claim  for  personal  damages  against  the  master  of  a  ship 
cannot  be  united  with  a  claim  that  the  master  be  fined  under  statutes  of  1840,  chapter  48,  sec- 
tion 10.  And  it  is  doubtful  whether  such  a  fine,  it  being  recoverable  by  any  citizen  suing 
therefor,  can  be  enforced  in  admiralty,    Knowlton  v.  Boss,*  2  Law  Rep.  (N.  S.),  18. 

§  228.  There  is  no  objection  to  the  joinder  in  a  single  action,  in  admiralty,  of  a  proceeding 
against  the  vessel  and  one  against  the  cargo,  if  both  arise  out  of  the  same  transaction  and  the 
rights  of  parties  are  not  affected  by  such  joinder.    The  Dauntless,  7  Fed.  R.,  306. 

§  229.  The  twelfth  rule  in  admiralty,  as  amended  at  December  term,  1857,  is  one  of  prac- 
tice merely,  and  means  that  when  a  person  has  a  right  to  sue  a  ship  in  rem  and  a  cargo  in 
rem  he  may  join  ship  and  cargo  in  one  suit;  that  he  cannot  join  actions  against  the  master 
or  owner  in  personam  with  actions  in  rem,  supposing  him  to  have  the  right  to  bring  such 
action;  nor  can  he  sue  both  master  and  owner  in  personam  in  one  suit,  but  may  sue  either 
alone  supposing  him  to  have  the  right  to  sue.  But  the  question  of  the  right  to  sue  ship  or 
frei;;ht,  or  master  or  owner,  for  particular  services,  does  not  depend  on  the  twelfth  rule,  but 
upon  the  general  admiralty  and  maritime  law.    The  Brig  Eledora,  2  Ben.,  81. 

§  280.  Where  an  information  was  improperly  brought  against  a  vessel  and  its  master  jointly, 
and  the  claimants  did  not  except  on  such  misjoinder,  while  the  master  did,  the  information 
was  dismissed  as  to  the  master  with  costs,  and  a  decree  was  entered  against  the  vessel  with 
costs.    The  United  States  v.  The  Steamship  The  Queen  and  Francis  Grogan,  4  Ben.,  287. 

7.  Time  of  Bringing  Suit. 

%  2S1.  Prematare  snit  may  be  dismissed.—  If  a  libel  is  brought  before  the  right  of  action 
is  perfected  it  may  be  dismissed  if  the  objection  is  taken  at  any  time  before  the  trial,  although 
at  the  time  the  question  is  raised  the  right  of  action  has  matured.  (Thompson  r.  Ship  Phila- 
delphia, 1  Pet.  Adm.,  210,  criticised.)    The  Martha,  Bl  &  How.,  151. 

§  2SS.  Action  depends  on  rights  of  parties  at  its  Institatlon.—  In  admiralty,  unlike  the 
common  law,  parties  prosecute  and  defend  upon  their  rights  as  existing  at  the  institution  of 
the  action  without  regard  to  the  state  of  parties  when  the  right  of  action  or  defense  accrued. 
The  Boston,  BL  &  How.,  809. 

§23S.  Waiver  of  objection  to  premature  snit— By  filing  answer  to  a  suit  in  rem  in 
admiralty  for  wages,  joining  issue,  bringing  the  cause  to  a  hearing  and  taking  proofs,  the 
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claimant  waives  all  objections  to  the  regularity  of  the  proceedings  by  which  the  libelant  in- 
stituted his  suit,  such  as  that  it  was  prematurely  brought  under  act  of  July  29,  1790.  The 
Edward,  Bl.  &  How.,  286. 

§  284.  An  objection  that,  at  the  filing  of  the  libel,  the  cause  of  action  had  not  matured, 
should  be  taken  by  a  dilatory  plea  on  the  day  of  the  return  of  the  warrant  of  arrest  by  way 
of  exception,  and  is  waived  by  going  to  a  hearing,  provided  that  before  the  hearing  tlie 
cause  of  action  has  matured.     Furniss  v.  Brig  Magoun,  01c. ,  55. 

§  285.  The  objection  that  a  libel  against  a  cargo  is  premature  because  filed  before  the  goods 
were  discharged  may  be  waived  by  the  claimants  by  consenting  to  the  arrest  of  the  goods 
when  it  was  made.  And  without  such  waiver  it  would  not  be  necessary  to  dismiss  the  libel, 
as  the  court  could  indemnify  the  claimant  for  any  injury  sustained  by  the  premature  com- 
mencement of  the  suit,  by  giving  costs  or  otherwise.    The  Salem's  Cargo,  1  Spr.,  889. 

§  286.  Indemnifying  claimants  for  premature  commencement.—-  If  a  court  of  admiralty 
can  indemnify  the  claimants  for  any  damage  they  may  have  suffered  on  account  of  the  pre- 
mature commencement  of  a  suit,  either  by  awarding  costs  or  otherwise,  it  will  not  dismiss  the 
suit  because  of  such  premature  commencement.  Knight  v.  Cargo  of  Bark  Salem,*  10  Law 
Rep.  (N.  S.),  669. 

^  237.  Suit  dates  from  service  on  vessel.—  In  admiralty  the  mere  filing  of  a  libel  in  rem 
is  not  constructive  notice  of  the  pendency  of  the  suit,  but  such  notice  dates  from  the  service 
of  process  upon  the  vessel.    The  Robert  Gaskin,  9  Fed.  R.,  62. 

§  288.  No  account  against  a  vessel  is  chargeable  against  her  master  unless  it  is  presented 
seasonably  before  the  master  settles  with  the  owners,  so  that  he  may  charge  it  to  them. 
Bains  r.  The  Schooner  James  &  Catherine,  Bald.,  544. 

§  289.  When  suit  for  wages  to  be  brought.— If  a  seaman  is  discharged  he  may  bring  a 
libel  for  his  wages  at  once,  without  waiting  for  the  ten  days  to  elapse  provided  for  by  the 
act  of  July  20,  1790,  section  6.     The  Schooner  David  Faust,  1  Ben.,  183. 

§  240.  Under  the  statute  of  1790,  chapter  29,  section  6,  a  seaman  can  sue  for  his  wages  by 
proceedings  in  personam  against  the  owners  or  master  at  common  law  or  in  admiralty,  or  by 
proceedings  in  rem  against  the  freight.  This  remedy  against  the  vessel  is  removed  by  the 
statute.  Under  the  statute,  as  a  general  rule,  no  proceedings  can  be  had  against  the  vessel 
until  ten  days  after  the  right  to  wages  has  accrued ;  but  if  a  dispute  has  arisen  as  to  the  wages, 
if  the  vessel  has  left  the  port  of  her  discharge,  or  if  she  is  at)out  to  proceed  to  sea,  proceed- 
ings may  be  begun  immediately,  without  previous  summons  to  the  master  to  show  cause  why- 
proceedings  against  the  vessel  should  not  issue.     The  William  Jar  vis,  1  Spr.,  485. 

8.  ProctorSj  Authority  of. 

§  241.  In  the  case  of  a  libel  and  cross-libel  the  proctor  of  the  libelant  in  the  former  is  not, 
by  virtue  of  his  retainer  therein,  to  be  deemed  the  agent  of  the  libelant  to  receive  notice  in  the 
latter.  But  if  the  libelant  in  the  libel  is  out  of  the  jurisdiction  and  cannot  be  served  with 
process  in  the  cross-libel,  the  court  may,  in  its  discretion,  order  a  stay  of  proceedings  in  the 
libel  until  the  libelant  therein  has  entered  an  appearance  in  the  cross-libel.  Nichols  v.  Trew- 
lett,  1  Spr.,  865. 

g  242.  Compromise.—  Neither  attorneys  at  law  nor  proctors  in  admiralty  have  authority, 
merely  by  virtue  of  their  retainer,  to  compromise  claims ;  and  if,  without  special  authority, 
a  proctor  does  compromise  a  claim  for  less  than  the  amount  actually  due  to  his  client,  the 
court  will  look  into  the  settlement  and  inquire  if  it  is  such  a  one  as  should  have  been  made. 
The  proctor,  however,  has  authority  to  receive  payment,  and,  therefore,  any  sum  paid  to  him 
under  a  settlement  will  be  deemed  payment  x>ro  tanto»    Bates  v,  Seabury,  1  Spr.,  433. 

§  248.  Absent  defendant. —  Before  a  defendant  can  be  heard  in  an  admiralty  court  he  must 
enter  his  appearance,  and  contest  the  suit  by  filing  exceptions  or  answering  the  libel.  But 
when  a  defendant  was  absent  at  sea,  unacquainted  with  the  cause  of  proceedings,  and  igno- 
rant of  the  necessity  of  putting  in  a  personal  answer  to  the  libel,  the  court  allowed  his  proctor 
to  make  any  suggestions  he  might  wish  to  make  in  the  interest  of  justice  as  amicus  curio^ 
and  to  put  in  as  evidence  a  receipt  and  release  under  seal.    The  David  Pratt,  1  Ware,  495. 

9.  Set-off.    Meconvention. 

§  244.  Generally.—  Courts  of  admiralty  do  not  take  notice  of  set-offs,  except  so  far  as  they 
grow  out  of  a  maritime  contract,  submitted  to  its  cognizance,  and  then  principally  by  way  of 
diminishing  compensation  and  not  as  an  independent  right.    Willard  v.  Dorr,  8  Mason,  161. 

§  245.  The  fact  that  a  respondent  to  &  suit  upon  a  maritime  contract  has  claims  against  the 
libelant  which  might  properly  be  allowed  in  other  courts  by  way  of  set-off  does  not  oust  a 
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court  of  admiralty  of  its  jurisdiction  or  preclude  it  froio  proceeding  to  investigate  and  de- 
cide the  cause  before  it,  since  the  power  which  such  court  possesses  over  its  final  process  will 
enable  it  to  do  complete  justice  between  the  parties,  although  it  can  take  no  cognizance  of 
accounts  in  set-off.    Dexter  t?.  Munroe,  2  Spr.,  39. 

§  246.  Where  there  was  an  allegation  in  an  answer  to  a  libel  in  personam  for  a  seaman's 
wages,  by  way  of  set-off,  that  the  defendant  had  paid  out  money  for  the  libelant,  and  there 
were  circumstances  raising  a  presumption  in  favor  of  the  truth  of  such  allegation,  but  no 
direct  proof  of  it,  the  court  said  that,  if  the  libelant  would  not  admit  the  allegation,  a  rea- 
Booable  time  would  be  allowed  the  defendant  to  furnish  further  proof,  upon  his  filing  an  affi- 
davit that  he  made  the  payment  at  the  libelant's  request,  and  at  the  same  time  taking  out  a 
commission  or  dedimuspotestatem  to  obtain  the  testimony.  Ingraham  v.  Albee,  Bl.  &  How., 
289. 

§247.  A  defendant  in  a  libel  for  freight  in  admiralty  may  claim  by  way  of  recoupment 
that  the  goods  carried  were  damaged  through  the  negligence  of  the  libelants;  and  the 
amount  of  such  claim,  if  found,  will  be  deducted  from  the  amount  recovered  as  freight.  Such 
counter-claim  may  also  be  set  up  by  cross-libel  if  the  defendant  so  elects;  and,  in  case  the 
claim  is  greater  than  the  freight,  such  must  be  the  remedy,  since  a  new  libel  for  the  excess 
cannot  be  brought  if  the  defendant  has  chosen  to  set  up  his  claim  by  way  of  recoupment, 
and  the  damage  has  proved  larger  than  the  freight.  Snow  t;.  Carruth,*  9  Law  Rep.  (N.  S.), 
196. 

§  248.  No  set-off  is  allowable  on  a  libel  for  seamen's  wages.  But  if  a  mariner  has  ac- 
cepted money  or  clothes  as  payment  on  account,  that  will,  of  course,  be  considered  in  de- 
terminiug  the  amount  recoverable.    Bains  v.  The  Schooner  James  &  Catherine,  Bald.,  544. 

§  249.  On  a  libel  for  freight  the  defendant  may  set  off  damages  which  he  has  suffered  aris- 
ing out  of  the  same  contract,  but  the  amount  of  such  set-off  can  only  go  to  reduce  the  libel- 
ant's claim,  and  no  excess  over  such  claim  can  be  recovered.    Snow  v.  Carruth,  1  Spr. ,  824. 

§  2oO«  A  claim  of  reconvention  made  expressly  conditional  upon  an  exception  to  the  juris- 
diction being  overruled  does  not  waive  the  exception  to  the  jurisdiction.  Peale  v.  Fhipps, 
14  How.,  868,  876. 

g  251.  Admiralty  does  not  take  cognizance  of  cross-demands  unless  they  are  parcel  of  the 
contract  On  which  the  suit  is  founded,  or  tend  to  prove  it  imperfectly  performed,  or  per- 
formed in  such  a  manner  as  to  be  injurious  to  the  party  sued.  The  civil  law  process  of 
compensation  or  stoppage  has  not  been  adopted  in  admiralty.  It  seems  that  the  action  of 
reconvention  may  be  employed  in  admiralty  when  the  whole  subject  is  within  its  jurisdic- 
tion.   The  Steamboat  Hudson,  Olc,  896. 

10.  Laches.    Statutes  of  Limitation. 

§  252.  Gonerall  J. —  In  general  a  remedy  in  admiralty  will  not  be  lost  by  lapse  of  time  until 
the  common-law  statute  of  limitation  has  run.    Jay  v.  Allen,  1  Spr.,  130. 

825S.  Courts  of  admiralty  will  not  enforce  stale  demands;  but  the  defense  of  stalenesa 
must  be  pleaded  specifically.    The  Platina,  8  Ware,  180. 

§  254.  iiseamen's  claims  for  wages  may  be  barred  by  staleness  in  a  court  of  admiralty.  The 
Harriet  Ann,  6  Biss.,  18. 

§  255.  Laches  or  delay  in  the  judicial  enforcement  of  maritime  liens  will  constitute  a  valid 
defense.  No  arbitrary  or  fixed  period  of  time  is  established  as  an  infiexible  rule,  but  in  con- 
sidering whether  there  has  been  laches  or  not  the  circumstances  of  e|Lch  case  must  be  taken 
into  account.  And  if  a  lien  is  to  be  enforced  against  a  purchaser  for  value  without  notice  the 
defense  will  be  held  valid  under  shorter  time,  and  a  more  rigid  scrutiny  of  the  circumstances 
of  the  delay,  than  when  the  claimant  is  the  owner  at  the  time  the  lien  accrued.  Young  v. 
The  Key  City,  14  Wall.,  653. 

§  2o6w  Where  a  libel  was  not  filed  for  more  than  six  years  after  a  collision  it  was  held,  under 
the  circumstances  of  the  case,  that  the  claim  was  barred  by  staleness.  Smith  v.  Sturgis,  8 
Ben.,  880; 

§  257.  Where  a  libel  in  rem  against  a  vessel  for  a  collision  was  not  filed  until  five  years  after 
the  collision  occurred,  and  no  reason  was  shown  why  it  had  not  been  brought  before,  and  be- 
fore the  filing  of  tho  lit>el  the  vessel  was  mortgaged,  hdd^  the  mortgage  debt  will  take  pre- 
cedence of  the  collision  lien,  the  latter  being  a  stale  claim.    The  Columbia,  13  Blatch.,  521. 

§  258.  In  a  libel  for  a  share  of  the  proceeds  of  a  w*haling  voyage  the  libelant  was  held  to 
have  lost  by  laches  his  right  to  dUl  the  owners  to  account  for  property  which  did  not  reach 
Uie  hands  of  the  owners  through  the  fault  of  the  master ;  but  as  to  the  property  which  had 
actually  come  into  the  possession  of  the  owners  his  right  was  not  barred  by  any  period  less 
than  that  precribed  by  the  statute  of  limitations.    Joy  v,  Allen,  3  Woodb.  &  M.,  308. 
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§  259.  Where  a  vessel,  having  discharged  her  seamen,  was  sold  to  a  bona  fide  purchaser  with 
out  notice  of  the  seamen's  claim  for  wages,  and  after  two  voyages  was  libeled  by  the  seamen, 
held^  that  the  seamen  had  not  been  guilty  of  such  negligence  as  to  lose  their  remedy  against 
the  vessel.    The  Ship  Mary,  1  Paine,  180. 

§  260.  A  vessel  against  which  several  libels  were  pending  having  been  sold,  the  court 
ordered  the  surplus  moneys  to  be  passed  to  the  credit  of  certain  of  these  actions,  one  of  them 
not  being  included.  The  libelant  in  the  latter  case,  seven  years  afterwards,  moved  that  enough 
of  the  money  to  satisfy  his  demand  should  be  passed  to  the  credit  of  his  action,  and  set  up  an 
informality  in  the  former  order.  Heldy  that  it  was  too  late  for  the  libelants  to  questi<>n  an 
order  made  so  long  before,  with  the  knowledge  of  his  proctor ;  that  his  delay  could  only 
be  accounted  for  on  the  theory  that  at  the  time  of  the  order  he  had  in  reality  abandoned  the 
proceedings  instituted  by  him.    Lyles  v.  The  Santiago  de  Cuba,  2  Fed.  R.,  271. 

§  261.  A  sale  of  the  vessel  to  a  bona  fide  purchaser  will  not  per  se  divest  a  maritime  lien 
for  supplies,  but  such  a  lien  will  not,  on  the  other  hand,  be  continued  longer  than  until  a  rea- 
sonable opportunity  has  been  given  for  its  enforcement.  So  where  a  demand  of  payment  was 
not  made  until  more  than  two  years  had  elapsed,  and,  in  the  meantime,  the  vessel  had  been 
8evei*al  times  in  the  port  where  the  supplies  were  furnished,  had  been  twice  sold,  ouch  at  pub- 
lic auction,  and  was  in  the  hands  of  a  bona  fide  purchaser  without  notice  of  the  debt,  heldy 
the  lien  had  been  lost.    The  Utility,  Bl.  &  How.,  218. 

11.  Garnishment, 

§  262.  Generally. —  The  thirty-seventh  rule  of  admiralty  only  means  that,  where  a  garnishee 
has  failed  to  answer,  compulsory  process  will  issue  to  compel  him  to  answer,  not  to  pay  the 
debt,  and,  therefore,  he  is  not  subject  to  execution.  If  the  garnishee,  after  being  ordered  to 
answer,  fails  to  do  so,  a  motion  by  him  that  he  may  be  allowed  to  answer  addresses  itself  to 
the  discretion  of  the  court  and  may  be  granted  with  conditions  or  may  be  refused.  McDon- 
ald V.  Rennel,*  11  L.  R.,  157. 

§  263.  The  practice  in  admiralty  is  settled  by  the  rules  promulgated  by  the  supreme  court 
under  the  authority  of  congress.  Under  these  rules  a  garnishee,  after  default  and  the  issue  of 
execution,  cannot,  as  a  matter  of  right,  answer  and  prove  that  he  holds  no  funds,  but  the 
court  may  in  its  discretion  allow  him  to  do  so  upon  such  terms  as  it  sees  fit  to  impose, 
Shorey  v,  Rennell,  1  Spr.,  418. 

§  264.  A  ship  and  any  tangible  personal  property  may  be  garnished  under  the  second  gen- 
eral admiralty  rule,  allowing  in  suits  in  personavi,  where  the  defendant  cannot  be  found,  an 
attachment  of  his  **  credits  and  effects ''  in  the  hands  of  garnishees.  The  Alpena,  7  Fed.  R., 
861. 

§  265.  In  admiralty  a  foreign  attachment  is  not  an  original  process,  but  auxiliary  to  a 
capias  or  monition  to  the  respondent.  So  wher<>i  a  warrant  of  arrest  with  a  foreign  attach- 
ment clause  gives  no  direction  to  bring  the  garnishee  into  court,  and  no  decree  is  obtained 
against  the  respondent,  process  of  execution  cannot  issue  against  the  garnishee  upon  a  de- 
fault by  him.     Smith  t7.  Miln,  Abb.  Adm.,  378. 

§  266.  The  right  to  a  foreign  attachment  in  admiralty  is  not  determined  from  the  frame  of 
the  libel;  but  is  required  and  used  only  when,  by  the  return  of  the  marshal  on  the  warrant 
of  arrest,  ic  appears  that  the  personal  arrest  of  the  defendant  cannot  be  made.  Such  attach* 
ment  is  then  used  to  compel  an  appear£^nce  of  the  defendant,  the  property  attached  being  in 
his  actual  or  constructive  possession.  If,  however,  the  libelant  claims  a  lien  upon  the  prop 
erty  so  attached,  then  the  suit  is  one  in  rem^  and  not  one  of  foreign  attachment.  Reed  «. 
Hussey,  BL  &  How.,  525. 

12.  Attachment. 

§  267.  Jurisdiction  by  attachment. —  A  libel  in  personam  in  admiralty  is  not  a  civil  suit 
within  the  meaning  of  the  eleventh  section  of  the  judiciary  act,  and  it  is  sufficient  service  of 
process  to  give  the  court  jurisdiction  if  property  of  the  re8i>ondent  found  in  the  district  has 
been  attached,  irrespective  of  the  residence  or  presence  of  the  respondent.  Manchester, 
Hopkins  &  Co.  v.  Hotchkiss,*  18  Int.  Rev.  Rec,  125. 

§  268.  A  district  court  has  jurisdiction  in  an  admiralty  cause  over  a  defendant  not  residing 
within  its  district  nor  there  found,  if  an  attachment  is  secured  upon  property  of  the  defend- 
ant within  the  district,  and  a  foreign  attachment  clause  in  tAe  libel  is  valid.  A  cause  of  ad- 
miralty jurisdiction  is  not  a  ** civil  suit*'  within  the  meaning  of  the  prohibition  in  the 
judiciary  act  of  1789,  section  11,  as  to  bringing  suits  against  an  inhabitant  of  the  United 
States  out  of  his  district.     Atkins  v.  Disintegrating  Co.,*  18  Wall.,  272. 
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ADMIRALTY.—  ATTACHMENT.  §§  269-284. 

§  2$9.  In  a  proceeding  in  peraonain  in  admiralty  on  a  maritime  contract  against  a  citizen 
of  another  district  the  court  will  obtain  jurisdiction  by  levy  of  an  attachment  on  his  prop- 
erty. Manchester  v.  Hotchkiss,*  10  Am.  L.  Reg.  (N.  S.),  379.  Contra^  N.  £.  Ins.  Co.  v.  De- 
troit, etc.,  Nav.  Co.,*  10  Am.  L.  Reg.  (N.  S.),  383. 

§  269a.  The  admiralty  may  issue  attachments  against  the  property  of  absent  debtors  so  as 
to  make  them  parties  to  suit.    Bouysson  v.  Miller,*  Bee,  186. 

§  270.  When  the  court  acts  upon  property  it  acts  solely  in  rem^  and  it  is  at  the  option  of 
the  owner  whether  he  will  appear  and  allow  the  proceedings  to  go  on  in  personam  or  not. 
The  court  may,  therefore,  award  attachments  in  suits  in  personam  against  the  property  of  a 
foreign  corporation  found  within  the  district,  as  well  to  enforce  the  appearance  of  the 
corporation  as  to  apply  the  property  attached  in  satisfaction  of  the  final  decree  in  the  suit. 
Clarke  v.  New  Jersey  Steam  Navigation  Co.,*  1  Story,  531. 

^  271.  A  court  of  admiralty  cannot  obtain  jurisdiction  over  an  inhabitant  of  another  dis- 
trict in  a  maritime  cause  merely  by  an  attachment  of  his  property  found  within  the  district. 
N.  K,  Ins.  Co.  V,  Detroit  &  Cleveland,  etc.,  Co.,*  13  Int.  Rev.  Rec,  94. 

g  272.  A  court  of  admiralty  may  arrest  the  person,  the  property,  or,  by  a  foreign  attach- 
ment, the  choses  in  action,  of  a  tort-feasor.     The  Invincible,  2  Oall.,  29,  41. 

§  278.  Status  of  snit  witboat  attachment.—-  A  suit  in  admiralty,  not  resting  upon  an  at- 
tachment, but  solely  upon  the  appearance  and  stipulations  of  the  claimants,  is  in  effect  a  suit 
in  personam  entitling  the  libelant  to  no  other  remedy  than  if  he  had  instituted  it  only  by  cita- 
tion or  personal  arrest  of  the  parties.     Reed  v.  Hussey,  Bl.  &  How.,  625. 

§  274.  A  marshal's  return  not  having  been  set  aside  by  the  court,  on  motion,  is  conclusive 
to  show  that  the  court  acquired  jurisdiction  of  the  property  attached  which  really  belonged 
to  defendant.    Harriman  v,  Rockaway  Beach  Pier  Co.,*  8  Fed.  R,,  94. 

§  275.  An  actual  seizure  of  the  property  in  a  snit  in  rem  is  necessary  to  give  the  court 
jurisdiction,  and  this  rule  is  not  altered  by  the  fact  that  the  property  was  left  without  seizure 
in  poaeesaion  of  one  of  the  owners  by  acquiescence  of  all  the  parties.  Seizure  is  not  shown 
by  a  return  of  the  marshal  that  he  '*  attached  the  steam -tug  by  serving  a  copy  of  this  writ 
personally  on  "  the  owner.    Brennan  v.  Steam-tug  Anna  S.  Dorr,*  4  Fed.  R,  459. 

§  27^  In  order  to  give  the  federal  courts  jurisdiction  over  libels  of  information  the  vessel 
must  have  been  seized  by  the  proper  United  States  officer  previous  to  the  filing  of  the  libeL 
The  Tug  May,  6  Biss.,  248. 

§277.  Enforcing  stipulation  by  attachment. —  When  goods  seized  under  the  revenue  laws 
have  been  delivered  to  the  claimant  and  a  bond  taken  for  payment  of  their  value  in  case  of 
forfeiture,  the  court  may  enforce  a  compliance  with  the  stipulation  of  the  bond  by  attach- 
ment or  other  summary  process  against  the  obligors  of  the  bond.  United  States  v.  Four  Part 
Pieces  of  Woolen  Cloth,  1  Paine,  435. 

g  278.  Decree  when  defendant  was  not  personally  served.  —  Where  in  a  suit  in  personam 
the  defendant's  property  has  been  attached,  but  no  process  has  been  served  on  the  defendants, 
a  decree  cannot  be  made  against  the  defendants  personally.    Boyd  v,  Urquhart,  1  Spr.,  428. 

§  279.  Caution  to  be  filed  in  court.— A  party  claiming  under  an  attachment  must  file  a 
caution  in  court  to  hold  the  proceeds  after  satisfying  prior  claims.  The  Louisette,*  2  Gall., 
90f7. 

%  280.  Beiease  of  attached  properly. —  When  a  cargo  has  been  attached  upon  a  libel  for 
wages  the  property  can  always  be  released  and  restored  to  its  owner  upon  such  owner's  filing 
the  proper  stipulation  with  sureties.  Poland  t;.  Freight  and  Cargo  of  Brig  Spartan,  1  Ware, 
134. 

§  281.  A  certificate  of  insufficient  cause  of  complaint  under  the  act  of  1790  must  show 
the  authority  of  the  commissioner  to  act  If  deficient  in  this  respect  all  proceedings  under  it 
may  be  set  aside.    Kief  v.  Steamer  London,*  6  McL.,  184. 

§  282.  It  is  doubtful  whether  the  court  has  jurisdiction  to  hear  an  appeal  from  a  decision 
of  a  commissioner  granting  a  certificate  of  probable  cause  for  proceedings  of  attachment 
against  a  vessel  for  recovery  of  wages,  under  the  act  of  July  20,  1790 ;  but  an  order  to  stay 
proceedings  may  be  made  or  the  subject  deemed  to  be  originally  before  the  court.  The 
Schooner  Eagle,  01c. ,  282. 

§  288.  Priority  under  state  law. —  Whether  a  party  has  acquired  any  priority  in  the  satis- 
faction of  his  claim  by  virtue  of  an  attachment  made  under  a  state  law  is  a  question  for  a 
state  court.    The  Robert  Fulton,  1  Paine,  620. 

§284.  Appearance  equivalent  to  an  attachment. —  Where  a  foreign  attachment  issued 
upon  a  libel  did  not  rightly  go  against  certain  property  in  the  hands  of  third  parties,  and  such 
third  parties  might  therefore  have  taken  no  notice  of  the  libel,  but  when  they  did  appear 
and  answer  the  libel,  the  court  considered  the  case  upon  the  same  footing  as  if  the  property 
hsAl  been  attached  and  the  claimants  intervened  in  respect  thereto.  Reed  v.  Hussey,  Bl.  & 
Uow.,  525. 
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§§  285-297.  PRACTICE. 

§  2S5.  Bights  nnder  attachment  not  lost. —  A  United  States  marshal  attached  a  vessel  and 
put  her  in  charge  of  her  captain,  who  was  a  part  owner,  as  keeper,  and  the  vessel  was  then 
fraudulently  taken  out  of  the  jurisdiction  by  other  part  owners  in  the  absence  of  the  captain. 
Heldj  there  was  no  abandonment  of  the  rights  acquired  under  the  attachment;  no  state  pro- 
cess procured  by  the  owners,  who  fraudulently  removed  the  vessel,  to  be  served  upon  her  in 
the  jurisdiction  into  which  she  was  brought,  is  valid;  and  the  federal  court  of  the  district 
into  which  the  vessel  was  taken  will  restore  her  to  the  federal  court  of  the  district  where  she 
was  attached.    Brig  Joseph  Graham,*  7  Law  Rep.,  135. 

13.  Collision.    Salvage.     Prize. 

§  280.  Collision. —  Where  one  of  two  parties  injured  by  a  collision  prosecutes  his  libel  with 
much  trouble  and  expense  and  finally  obtains  a  decree,  he  is  entitled  to  full  payment  of  his 
claim  before  the  other  can  claim  his  share,  the  latter  having  merely  filed  a  libel  before  the 
above  decree  was  rendered,  but  having  done  nothing  to  aid  in  the  prosecution.  Woodworth 
v.  Insurance  Company,  5  Wall.,  87. 

§  287.  Under  the  rules  of  the  supreme  court  a  party  injured  by  a  collision  may  proceed 
against  the  owner ;  against  the  ship;  against  the  master;  against  the  ship  and  master;  but 
proceedings  in  rem  against  the  ship  and  in  personam  against  the  owner  cannot  be  joined. 
The  Atlantic  and  Ogdensburgh,  Newb.,  139. 

§  288.  Salrago. —  In  a  libel  for  salvage  each  owner  who  has  distinct  and  several  rights 
should  interpose  his  own  claim,  and  a  general  claim  should  not  be  put  in  by  one  owner  in  be- 
half of  himself  and  all  others  without  naming  the  others  or  distinguishing  their  separate  pro- 
prietary interest.  When  separate  claims  are  Interposed,  although  the  libel  is  joint  against 
the  whole  property,  each  claim  is  treated  as  a  distinct  and  independent  proceeding  in  the 
nature  of  a  several  suit,  upon  which  there  may  be  a  several  Independent  hearing,  decree  and 
appeal.    Stratton  u  Jarvis,  8  Pet.,  4. 

§  289.  The  right  to  salvage  is  complete  before  any  delivery  of  the  res  to  the  owner.  If  the 
owner  refuses  to  take  the  res,  the  res  alone  is  answerable  for  the  reward  for  salvage.  If  the 
owner  receives  the  res,  then  salvage  is  a  personal  claim,  to  be  prosecuted  by  an  action  in  per- 
sonam. In  admiralty,  as  in  common  law,  a  party  may  pursue  several  remedies,  although  he 
can  have  but  one  satisfaction.     Brevoor  v.  Ship  Fair  American,  1  Pet.  Adm.,  87. 

§  290.  Rules  in  admiralty  like  the  nineteenth,  which  prescribes  the  modes  of  proceeding 
and  the  parties  who  may  be  proceeded  against  in  salvage  cases,  are  not  to  be  regarded  as  re- 
strictive, but  only  enumerative,  of  the  more  common  remedies,  leaving  such  other  and 
further  proceedings  to  be  had  by  the  courts  as  might  be  found  necessary  in  any  case  to  give 
effect  to  their  jurisdiction.    Gates  v.  Johnson,*  11  L.  R.,  N.  S.,  279. 

§  291.  In  cases  of  salvage  it  is  not  the  usual  practice  to  deliver  the  ship  or  cargo  up  to  the 
owners  upon  bail  at  an  appraisement,  unless  the  salvors  consent,  especially  when  the  court 
clearly  sees  that  the  salvage  ought  to  be,  not  a  gross  sum,  but  a  proportion.  If  either  ship  or 
cargo  is  liable  to  deteriorate  on  account  of  the  delay  incident  to  the  salvage  proceedings,  the 
proper  course  is  to  apply  to  the  court  for  a  sale.    The  Ship  Nathaniel  Hooper,  3  Sumn.,  542. 

§  292.  The  nineteenth  admiralty  rule  allows  a  libel  for  salvage  to  be  brought  in  rem  against 
the  ship  and  her  cargo  or  the  proceeds  thereof,  or  in  personam  against  the  party  at  whose  re* 
quest  and  for  whose  benefit  the  salvage  service  was  performed ;  but  it  does  not  allow  salvors 
to  proceed  in  rem  against  the  ship  and  cargo  and  in  personam  against  the  consignees  of  the 
latter  in  the  same  libel.     Mayflower  v.  Sabine,  11  Otto,  384. 

§  293.  If  property  is  brought  into  a  court  of  admiralty  by  a  claim  of  salvage,  any  claimant 
has  a  right  to  await  the  regular  course  of  proceedings  on  such  a  claim  without  being  treated 
as  a  wron^-doer  or  as  having  defaulted.    The  Ship  Nathaniel  Hooper,  8  Sumn.,  542. 

§  204.  Prize. —  The  practice  in  prize  cases  considered  in  Note  II,  entitled  **  On  the  Practice 
in  Priz'3  Cases,'*  in  the  appendix  to  Vol.  I  of  Wheaton's  Reports.     1  Wheat.,  494. 

§  295.  If  congress  establishes  a  prize  court  without  expressly  regulating  its  practice  and 
powers,  such  court  will  exercise  such  powers  and  adopt  such  practice  as  are  employed  by 
other  courts  instituted  for  the  same  object  and  as  are  consonant  with  the  general  principles 
on  which  it  must  act.    Jennings  v»  Carson,  4  Cr..  2. 

§  290.  When  a  case  has  been  prosecuted  in  the  district  court  as  prize,  the  property  cannot 
be  condemned  in  the  supreme  court  for  forfeiture,  and  vice  versa.  United  States  v.  Weed, 
5  Wall.,  62. 

§  297.  Although  a  prize  court  is  virtually  open  every  day,  yet  its  course  of  practice,  its 
regular  terms  for  returns  of  process,  and  its  other  judicial  action,  are  all  in  conformity  with 
procedures  in  the  court  of  admiralty  proper;  and  after  the  lapse  of  the  term  in  which  a  de- 
cree is  rendered,  all  authority  to  revoke  or  alter  it  is  extinct  in  the  court  which  rendered  it. 
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ADMIRALTY.—  PROCEEDINGS  UNDER  SPECIAL  ACTS.       §g  29S-809. 

So  where  a  decree  was  made  taxing  certain  costs  at  the  October  term,  a  motion  to  open  the 
decree  and  relax  the  costs  made  at  the  January  term  was  denied.  The  Major  Barbour,  BI.  Pr. 
Gas.,  310. 

§  S98.  Where  a  decree  of  the  circuit  court  condemning  a  vessel  as  prize  had  been  affirmed 
in  the  supreme  court,  but  no  order  of  distribution  had  been  made,  the  money  remaining  in 
bank  to  the  credit  of  the  circuit  cDurt,  and  the  money  was  paid  out  on  the  order  of  the  dis- 
trict court,  the  circuit  court  granted  an  order  on  the  persons  receiving  the  money  to  pay  the 
same  back  into  court.    The  Ariadne,*  Pet.  C.  C,  455. 

§  299.  When  an  appraisal  of  certain  prize  property  is  sought  for  and  ordered  in  the  inter- 
ests of  the  claimants,  the  claimants  must  pay  the  costs  thereof;  and  the  court  will  not  allow 
such  costs  as  a  charge  upon  the  property  or  the  proceeds  of  it.  And  when  an  order  of  ap- 
praisal is  made  in  inviUim  against  either  party  and  by  assent  of  both,*with  a  view  to  bailing 
the  property,  the  appraiser  has  no  right  to  any  further  reward  than  the  ordinary  per  diem  t 
allowance  provided  by  statute  or  by  the  standing  rules  of  the  court  for  that  description  of 
services.     The  Bark  Sally  Magee,  etc.,  Bl.  Pr.  Cas.,  596. 

§  800.  In  a  prize  cause,  where  the  appellant  abandons  his  appeal,  the  appellee  may  elect 
whether  to  have  the  decree  of  the  district  court  affirmed  or  to  have  the  cause  remitted  to  the 
district  court  for  final  proceedings.    The  Montgomery  v.  The  Betsy,  1  Gall.,  416. 

§  SOL  Prize  property  made  the  subject  of  a  decree  in  the  district  court  is,  after  an  appeal 
taken  to  the  circuit  court,  removed  from  the  custody  of  the  district  court,  and  is  no  longer  sub- 
ject to  its  interlocutory  orders.     The  Grotius  and  Cargo,  1  Gall.,  508. 

§  80S.  It  is  improper  to  join  a  general  prize  allegation  with  an  information  for  the  infringe- 
ment of  a  statute.     The  Dimon,  2  Gall.,  806. 

§  803.  After  a  decree  had  been  rendered  condemning  a  ship  and  her  cargo  as  a  prize,  and 
an  appeal  to  the  supreme  court  allowed,  the  captors  moved  for  a  sale.  The  motion  was 
granted  "  almost  as  of  course,*'  and  the  proceeds  directed  to  be  deposited  to  await  the  order 
of  the  court.     The  St.  X^wrence,  1  Gall.,  467,  473. 

§  304.  In  prize  cases  before  a  hearing  the  property  is  never  delivered  to  either  party  on  bail 
unless  by  consent.  If  it  be  perishable  the  proper  remedy  is  by  appraisement  and  sale,  and  in 
like  manner  the  court  will  decree  a  sale,  pending  the  proceedings,  for  any  other  justifiable 
cause.  After  a  hearing  the  property  may,  in  the  discretion  of  the  court,  be  delivered  on  bail; 
also  in  causes  ordered  for  further  proof;  but  this  is  a  proceeding  to  be  adopted  with  extreme 
caution.  In  this  cause,  where  there  were  several  claims,  the  court  ordered  a  sale,  and  the  pay- 
ment of  the  proceeds  into  court  in  all  cases,  except  where  there  had  been  a  sentence  of  ac- 
quittal or  condemnation.    Ship  Euphrates  and  Cargo,*  1  Gall.,  450.  ^ 

14.  Proceedings  Under  Special  Acts. 

%  805.  Generally. —  Where  a  vessel  was  seized  by  a  collector  under  the  act  of  March  1, 1817, 
upon  instructions  from  the  head  of  the  department,  and  in  conformity  with  the  construction 
of  that  act  by  the  secretary  of  the  treasury  and  attorney -general,  the  court  held  that  the  col- 
fector  was  entitled  to  a  certificate  of  reasonable  cause  in  pursuance  of  section  1  of  the  act  of 
February  24,  1807.    The  United  States  r.  The  Ship  Recorder,  2  Blatch.,  119. 

Ji  306.  The  penalty  for  not  complying  with  the  provisions  of  the  act  of  July  7,  1838,  in  re- 
gard to  steamboat  inspection,  cannot  be  recovered  by  libel  in  admiralty,  but  should  be  recov- 
ered by  suit  or  indictment.    V.  &  M.  S.  N.  Co.  v.  United  States,  Taney,  418. 

^  307.  On  a  libel  for  damages  by  a  seaman  against  a  master  the  fine  imposed  by  chapter  48 
of  the  acts  of  1840  cannot  be  enforced.     Knowlton  v.  Boss,  1  Spr.,  163. 

5  308.  A  party  who  has  not  complied  with  the  fifty-seventh  rule  in  admiralty  cannot  con- 
test the  right  of  ship-owners  to  exemption  from  a  limitation  of  liability  under  the  act  of  1851 ; 
but  where  his  answer  also  excepted  to  the  jurisdiction  of  the  court  to  make  an  order  restrain- 
ing suits  against  the  owners,  it  was  allowed  to  stand  to  that  extent.  The  Propeller  Galatea, 
6  Ben.,  258. 

2^  300.  The  proper  course  of  proceeding  to  obtain  the  benefit  of  the  act  of  1851,  limiting  the 
liability  of  the  owners  of  vessels  in  cases  of  collision,  and  injuries  to  cargo  at  sea,  is  this: 
After  a  libel  is  filed,  the  owners  (with  or  without  an  answer  to  the  merits)  file  a  proper  peti- 
tion for  an  apportionment  of  damages  according  to  such  statute,  and  pay  into  court  (if  the 
vessel  or  its  proceeds  is  not  already  there)  or  give  due  stipulation  for  such  sum  as  the  court 
may,  by  proper  inquiry,  find  to  be  the  amount  of  the  limited  liability,  or  else  surrender  the 
ship  and  freight  by  assigning  them  to  a  trustee  in  the  manner  pointed  out  in  the  fourth  sec- 
tion of  such  act.  The  owner  is  then  entitled  to  a  monition  against  all  persons  to  appear  and 
intervene  pro  interesse  suo,  and  to  an  order  restraining  the  prosecution  of  other  suits.  If  an 
action  should  be  brought  in  a  state  court  the  owner  should  file  a  libel  in  admiralty,  with  like 
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surrender  or  deposit  of  the  fund,  and  either  plead  the  fact  in  bar  in  the  state  court,  or  procure 
an  order  from  the  district  court  to  restrain  the  further  prosecution  of  the  suit  N.  &  N.  Y. 
Trans.  Co.  v.  Wright,  18  Wall.,  104. 

§  810.  Upon  a  petition  and  libel  filed  to  obtain  the  benefit  of  the  act  of  March  8, 1855,  limit- 
ing the  liability  of  ship-owners,  an  injunction  ms^  be  issued  against  proceedings  in  state 
courts,  the  act  of  March  2,  1798,  section  5,  not  applying.  In  the  Matter  of  the  Providence 
&  New  York  Steamship  Company,  6  Ben.,  124. 

§  811.  A  lien  against  a  vessel  under  act  of  July  18,  1866,  for  the  payment  of  a  penalty  in- 
curred by  the  master  for  failure  to  enter  certain  merchandise  in  his  manifest  as  required  by 
act  of  March  2, 1799,  section  24,  can  be  enforced  by  a  proceeding  in  admiralty  in  the  district 
court  without  proof  of  a  prior  seizure  of  the  vessel  or  of  a  prior  judgment  against  the  master 
for  such  penalty.    The  Steamer  Missouri,  3  Ben.,  508. 

§  812.  Proceedings  in  confiscation  cases  are  required  to  conform  as  nearly  as  may  be  to 
proceedings  in  admiralty  or  revenue  cases.     Osborn  v.  United  States,  1  Otto,  474. 

§  818.  Proceedings  under  the  sections  of  confiscation  act  of  July  17,  1862,  after  the  fourth 
section,  are  proceedings  in  rem,  conforming  as  near  as  practicable  to  proceedings  iu  admiralty, 
in  cases  of  admiralty  and  maritime  jurisdiction,  and  to  revenue  cases  when  the  seizures  are 
made  on  land.    The  Confiscation  Cases,  1  Woods,  221. 

15.  Intervention, 

§  814.  Generally. —  It  is  the  practice  in  admiralty  for  any  person  having  an  interest  in 
proceeds  in  the  registry  to  intervene  by  petition  and  summary  proceedings  to  obtain  a  de- 
livery of  the  moneys  to  which  they  are  entitled.     Osborn  v.  United  States,  1  Otto,  474. 

§  815.  The  United  States  may  intervene  in  a  prize  case  claiming  the  vessel  on  the  ground 
that  the  capture  was  collusive.  In  such  case  proof  may  be  taken  in  addition  to  what  was 
taken  in  the  prize  proceedings.  This  should  be  done  in  writing  before  a  commission  under 
an  order  allowed  for  the  purpose.    The  George,  3  Gall.,  249. 

§  816.  Where  suit  is  commenced  by  the  owners  of  an  injured  vessel,  it  is  competent  for 
the  owners  of  the  cargo  to  petition  to  intervene  for  the  protection  of  their  interests  at  any 
time  before  the  fund  is  actually  distributed  and  paid  out  of  the  registry  of  the  court.  Com- 
mander-in-chief,* 1  Wall.,  43. 

§  817.  Where  a  ship  was  libeled  and  seized  while  undergoing  repairs  in  a  ship-yard,  the 
owner  of  the  latter  having  a  claim  against  the  vessel,  and  being  therefore  a  lienor  in  possession, 
had  an  election  either  to  appear  as  a  technical  claimant  and  assume  the  situation  of  a  de- 
fendant as  respects  the  libelant,  or  to  intervene  for  his  own  interest,  and  have  his  claim  paid 
from  the  proceeds  or  secured  before  delivery.  But  these  two  positions  are  not  harmonious ; 
and  after  he  had  filed  a  claim  to  be  restored  to  possession,  and  filed  a  bond,  and  assumed  the 
position  as  a  claimant,  his  subsequent  petition  of  intervention  was  denied.  The  Two  Marys,* 
12  Fed.  R.,  152. 

§  818.  When  a  vessel  has  been  libeled  and  sold  under  preferred  liens,  a  person  having  a 
mortgage  on  the  vessel  may  interpose  and  be  paid  out  of  the  proceeds  in  court,  although  he 
himself  might  not  have  been  able  to  maintain  a  libel  for  want  of  jurisdiction  in  the  court. 
Leland  v.  The  Ship  Medora,  2  Woodb.  &  M.,  92. 

§  819.  Upon  a  libel  to  enforce  a  forfeiture,  a  person  having  a  lien  upon  the  vessel  by  at- 
tachment is  not  bound  to  wait  until  after  a  sale  of  the  vessel  under  the  decree  of  forfeiture 
and  to  satisfy  his  lien  out  of  the  proceeds,  but  may  intervene  as  a  claimant  of  the  thing  itself. 
The  Mary  Anne,  1  Ware,  104. 

§  820.  Where  property  has  been  sold  in  admiralty  proceedings,  and  a  surplus  remains  in 
court  after  satisfying  the  claim  of  the  libelant,  any  party  having  an  interest  in  the  fund  may, 
under  the  rules  of  the  supreme  court,  intervene  by  petition  upon  due  notice  to  adverse  parties, 
even  if  his  application  involves  the  settlement  of  partnership  accounts.  The  L.  B.  Goldsmith, 
Newb.,  123. 

§  321.  In  a  suit  on  bottomry  bond  the  objection  that  the  bond  had  not  become  absolute 
when  the  suit  was  begun  should  be  raised  on  the  return  day  of  the  warrant  of  arrest  by  way 
of  exception,  and  cannot  be  taken  after  the  claimant  has  intervened  and  filed  his  claim,  and 
the  vessel  or  her  proceeds  are  in  custody,  and  the  bond  has  become  absolute.  A  mortgageeof 
a  vessel  can  intervene  in  a  suit  by  a  bottomry  bondholder  against  the  vessel,  and  contest  the 
validity  of  the  bond  or  the  priority  of  its  lien  as  against  his  mortgage.  Furniss  v.  Brig  Ma- 
goun,  Olc,  55. 

§  822.  A  mortgagee  may  intervene  in  admiralty  for  the  protection  of  his  own  interests,  and 
to  contest  a  forfeiture  so  far  as  his  right  would  be  prejudiced  by  a  decree.  The  Old  Concord,* 
1  Brown,  270. 
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g  883.  Wher«  a  vessel  has  been  arrested  in  admiralty  a  mortgagee  may  intervene  pendente 
Hie  for  protection  of  his  own  interest.  A  vessel  discharged  from  arrest  upon  the  giving  of  a 
bond  or  stipalation  returns  into  the  hands  of  her  owner,  and  goes  out  of  the  jurisdiction  of  the 
coart,  and  may  not  be  remanded  into  custody  upon  insolvency  of  sureties  on  the  bond.  An 
application  to  the  court  for  an  order  requiring  new  sureties  is  the  only  remedy  upon  in- 
solvency.    Home  Ins.  Co.  v.  Propeller  Concord,*  2  Ch.  Leg.  N.,  249. 

g  8S4.  An  insurer  who  has  a  claim  for  the  whole  or  a  part  of  the  damages  caused  by  a  col- 
lision may,  under  the  rules  of  the  supreme  court,  intervene  in  a  suit  in  admiralty  by  the 
owner,  even  after  decree.    The  Propeller  Monticeilo  v,  MollisoD,  17  How.,  152. 

g  325.  When  a  claim  and  answer  was  filed  by  an  attorney  in  fact  in  behalf  of  a  non-resident 
firm,  and  subsequently  on  behalf  of  a  member  of  the  firm,  another  member  of  the  firm  com- 
ing within  the  United  States  was  allowed  to  come  in  and  claim  the  property  in  his  own  right 
on  payment  of  the  costs  of  his  motion  and  filing  a  new  stipulation.  The  Bark  Laurens,*  Abb. 
Adm.,  302. 

g  326.  Where  a  final  decree  gave  a  general  recovery  for  a  sum,  including  libelant's  costs 
and  marshal's  fees,  and  ordered  the  payment  over  of  the  money  in  court,  which  was  less 
than  the  sum  recovered,  but  omitted  to  make  a  decree  for  costs  against  the  interveners,  and 
the  decree  was  acquiesced  in,  judgment  cannot  issue  against  the  intervenors.  The  Orient,  13 
Fed.  R,.  158. 

g  327.  In  a  petitory  or  possessory  suit  a  party  entitled  to  a  lien  under  state  statutes  cannot 
intervene  to  enforce  his  lien.  The  lien  is  independent  of  the  title  or  possession  in  controversy 
and  cannot  be  affected  by  the  decree.    The  Taranto,  1  Spr.,  170. 

16.  Reference  to  Commissioner. 

%  828.  Generally. —  Objections  to  the  admission  of  evidence  before  a  commissioner  cannot 
be  raised  by  exception  to  his  report.    The  Schooner  Transit,  4  Ben.,  188. 

§  329.  An  exception  to  the  amount  of  an  item  in  a  commissioner's  report  cannot  be  allowed 
ii  the  report  does  not  state  how  or  upon  what  principle  the  item  was  arrived  at.  The  Pro- 
peller Galatea,  6  Ben.,  259. 

g  880.  Where  a  commissioner's  report  does  not  show  what  method  of  assessing  damages  is 
adopted,  an  exception  on  the  ground  that  the  method  was  erroneous  cannot  be  sustained  un- 
less the  exception  shows  what  method  was  or  ought  to  have  been  adopted.  The  Schooner 
Transit,  4  Ben.,  188. 

§  881.  The  question  of  the  propriety  of  the  action  of  a  commissioner  in  refusing  to  allow  a 
person  to  be  sworn  to  contradict  testimony  previously  given  cannot  be  raised  by  an  excep- 
tion to  the  report  of  the  commissioner.  It  should  be  raised  by  an  application  to  the  court, 
before  the  report  is  made,  to  direct  the  commissioner  to  allow  the  person  to  be  sworn.  The 
Ship  £.  C.  Scranton,*  4  Ben.,  127. 

§  88S.  Upon  a  reference  in  an  admiralty  cause  to  a  commissioner  to  ascertain  the  amount 
of  damages  to  which  a  party  has  become  entitled  by  an  interlocutory  decree,  it  is  competent 
for  the  commissioner  to  rule  upon  objections  taken  to  the  admission  of  testimony  upon  the 
ground  of  irrelevancy,  and  such  rulings  may  be  brought  up  for  review  upon  exceptions,  or,  if 
an  immediate  decision  is  required,  by  means  of  a  certificate  of  the  commissioner.  The  Brig- 
antine  Beaver,*  8  Ben.,  594. 

§  888.  A  commissioner's  report  of  damages,  involving  questions  of  fact  only,  will  generally 
be  adopted  by  the  court,  unless  errors  or  inadvertencies  are  clearly  established  by  the  except- 
ing party.    The  Steamboat  Narragansett,  01c. ,  888. 

^*  834,  Upon  an  appeal  from  the  district  court  the  circuit  court  refused  to  reverse  a  decree 
of  such  district  court,  made  upon  the  findings  of  a  commissioner's  report,  where  the  weight  of 
the  evidence  seemed  to  support  such  findings  and  the  rebutting  evidence  was  very  general 
and  indefinite.    Baker  t*.  Ship  Potomac,*  18  How.  Pr.,  185. 

17.  Liens, 

g  885.  Lien  to  be  basis  of  snit  In  rem.—  A  proceeding  in  rem  in  the  admiralty  is  a  proceed- 
ing to  give  effect  to  a  maritime  lien  arising  either  ex  contractu  or  quasi  ex  contractu^  or  ex 
delicto  or  quasi  ex  delicto,  and  such  a  lien  must  always  exist  to  form  the  basis  of  such  a  pro- 
ceeding.   Beam  v.  The  Mazurka,  2  Curt.,  72. 

^  88<k  The  proceeding  in  rem  which  the  admiralty  law  allows  to  enforce  a  lien  for  a  marine 
tort  upon  the  offending  vessel  is  not  process  or  remedy  only,  or  a  part  of  the  lex  fori,  but  ia 
the  enforcement  of  a  proprietary  interest.    The  Avon,*  18  Int.  Rev.  Rec.,  165. 
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g  887.  A  court  of  admiralty  will  not  entertain  a  libel  in  rem  to  enforce  a  maritime  contract 
which  creates  no  lien.    Vandewater  v.  The  Yankee  Blade,  McAl.,  9. 

g  888.  If  it  were  admitted  that  in  equity  a  part  owner  of  a  yessel  has  a  lien  for  the  balance 
of  account,  such  a  lien  could  not  be  enforced  in  the  admiralty,  it  not  being  a  maritime  lien, 
and  a  court  of  admiralty  having  no  jurisdiction  to  take  such  an  account.  The  Larch,  2  Curt., 
427. 

^  839.  How  enforeed. —  Persons  having  a  valid  lien  on  a  vessel  may  come  into  an  admiralty 
court  and  claim  by  petition  the  application  of  the  surplus  proceeds  of  the  vessel  to  the 
payment  of  their  lien  under  the  forty-third  admiralty  rule.  The  Lottowana,*  7  Ch.  L.  N., 
805. 

§  840.  A  lien  under  the  eighth  section  of  the  act  of  July  18, 1860,  may  be  enforced  against  a 
vessel  without  any  prior  or  contemporaneous  proceeding  against  the  master.  The  United 
States  V.  The  Steamship  The  Queen  and  Francis  Qrogau,  4  Ben.,  237. 

§  341.  lYhen  to  be  enforced. — By  the  maritime  law  there  is  no  fixed  time  within  which 
mariners  must  proceed  to  enforce  their  liens  for  wages;  yet  such  liens  will  become  extinct  or 
barred  by  unreasonable  delay,  if  the  vessel  passes  into  the  hands  of  a  bona  fide  purchaser  ig- 
norant of  such  a  claim.  In  this  case  the  libelant,  immediately  after  his  discharge,  brought  a 
libel  for  wages  for  services  beginning  twenty-one  months  previous  to  his  discharge,  and  contin- 
uing down  to  his  discharge ;  and  it  was  held,  the  ownership  of  the  vessel  being  substantially 
unchanged,  that  his  lien  had  not  been  lost.    The  Galloway  C.  Morris,  2  Abb.,  164. 

§  342,  Where  the  control  of  a  vessel  had  been  transferred  by  the  general  owners  to  a  per- 
son who  paid  them  one-half  of  the  net  earnings  for  her  use,  it  was  held  that,  although  the 
general  owners  were  not  responsible  for  supplies  furnished,  the  vessel  was;  and  a  libel  to  en- 
force such  liability  can  be  maintained,  although  brought  after  the  end  of  the  voyage  upon 
which  the  supplies  were  furnished,  if  the  libelant  has  not  been  guilty  of  laches.  The  H.  B. 
Foster,  8  Ware,  165. 

§  843.  Under  the  amendment  to  admiralty  rule  12,  made  in  1872,  all  suits  by  material-men  for 
supplies  may  be  brought  in  rem  in  admiralty  at  any  time  after  the  passage  of  the  amended 
rule,  even  although  the  supplies  were  furnished  before  such  amended  rule  was  passed.  In  re 
Estate  of  Kirkland,  Chase  &  Co.,»  13  Am.  L.  Reg.  (N.  S.).  300. 

§  844.  Mortgagee  cannot  cut  off  lien  creditors. —  A  master  who  is  mortgagee  of  a  vessel 
has  no  right  to  strip'  off  the  sails  and  sell  them  to  satisfy  his  mortgage,  even  before  seizure  by 
the  marshal,  and  thus  defeat  the  claim  of  the  various  lien  creditors.  These  claims  may  be 
enforced  against  the  proceeds  of  the  property  in  whose  hands  soever  they  may  be  found. 
The  Schooner  George  Prescott.*  1  Bdn.,  1. 

§  845.  Tacit  liens.—  Proceedings  to  enforce  tacit  liens  must  be  prosecuted  with  reasonable 
diligence.     Stillman  v.  The  Buckeye  StatP,  Newb.,  111. 

§  343.  If  a  holder  of  a  secret  lien  fails  to  exercise  reasonable  diligence  in  enforcing  it,  he 
loses  his  remedy  in  admiralty  as  against  a  purchaser  for  value  without  notice  of  the  property. 
The  D.  M.  French,  1  Low.,  43. 

§  347.  When  a  vessel  subject  to  a  secret  lien  had  made  several  voyages  and  passed  into  the 
hands  of  a  purchaser  without  notice  since  the  lien  accrued,  and  nearly  two  years  elapsed  be- 
fore the  libel  was  filed,  there  having  been  in  the  meantime  no  disability  to  sue,  fields  that  the 
lien  could  no  longer  be  enforced.     Griswold  v.  Steamer  Nevada,  2  Saw.,  144. 

§348.  Effect  of  release  from  seizure. —  Where  a  vessel  has  been  released  from  seizure 
upon  stipulation,  she  cannot  be  seized  by  the  libelants  in  the  absence  of  fraud,  and  all  anterior 
liens  stand  good  agaii^t  her  as  before  the  seizure.    Roberts  v.  The  Huntsville,  3  Woods,  386. 

§  349.  For  what  a  lien  will  lie. —  Vessels  are  subject  to  liens  for  wharfage  dues,  and  such 
liens  may  be  enforced  by  proceedings  in  rem  in  the  admiralty.  The  Canal-boat  Kate  Tre- 
maine.  5  Ben.,  60. 

§  850.  Seamen  have  a  lien  upon  the  freight  of  a  vessel  for  their  wages,  and  also  upon  the 
savings  of  a  wreck  if  they  have  tried  faithfully  to  save  the  property.  The  master  also  has  a 
lien  on  the  freight  for  his  necessary  disbursements  and  for  his  wages.  The  Bowditch,  3 
Ware,  71. 

§  351.  It  is  a  well  settled  rule  of  maritime  law  that  a  master  has  no  lien  upon  a  vessel  for 
his  wages.  And  the  question  who  is  master  is  determined  conclusively  by  the  registry,  if 
registry  laws  are  in  force  and  have  been  complied  with.  Therefore  if  a  pilot  has  acted  as 
master  of  a  vessel  he  has  nevertheless  a  lien  upon  her  for  his  wages  if,  by  the  registry,  it  ap- 
pears that  another  person  is  master.     The  Dubuque,  2  Abb.,  20. 

§  352.  A  master  has  no  lien  on  his  vessel  for  disbursements  made  abroad;  nor  does  he  have 
a  lien  for  such  disbursements  in  his  capacity  of  part  owner  or  ship's  husband.  The  Larch,  2 
Curt,  427. 

§  353.  A  person  who  lends  money  to  be  employed  in  making  repairs  upon  a  vessel  has  a 
maritime  lien  against  the  vessel  for  the  amount,  and  the  federal  courts  have  jurisdiction  in 
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aimiralty  to  enforce  such  lien ;  in  such  case  the  courts  have  also  jurisdiction  in  admiralty  to 
enforce  a  libel  in  personam  against  the  owners.    Davis  v.  Child  et  a2.,  Da  v.,  71. 

§894.  Seamen's  wages  in  an  illegal  voyage  are  no  lien  upon  the  vessel.  The  Brig  Langdon 
Cbeves,*  2  Mason,  68. 

§  3»9.  Proceedings  in  rem  in  admiralty  cannot  be  instituted  by  a  party  against  an  undi- 
vided interest  of  an  owner  in  a  vessel.  Manhattan  F.  Ins.  Co.  v.  Five-twelfths  of  Schooner 
a  L  Breed.*  1  Flip.,  655. 

§  S06.  Where  the  mate  upon  the  decease  of  the  master  succeeds  to  the  command  of  the 
vessel  he  cannot  sue  in  rem  for  the  extra  compensation  which  he  becomes  entitled  to  by  act- 
ing aa  master.    The  Leonidas,  01c. ,  12. 

§  857.  A  part  owner  of  a  vessel  cannot  put  in  a  claim  for  wages  in  admiralty  in  opposition 
to  creditors  of  the  vessel  who  have  liens  thereon,  by  virtue  of  a  state  statute,  for  debts  for 
which  the  part  owner  is  jointly  and  personally  liabl#.  A  person  claiming  a  lien  under  such  a 
statute  cannot  call  in  question  the  right  of  another  claimant,  clearly  conferred  by  the  same 
statute,  on  the  ground  that  the  latter*s  claim  did  not  arise  out  of  a  maritime  contract.  Petrie 
0.  The  Steam-tug  Ark.  etc.,  8  Fed.  R.,  531. 

§  808.  Liens  given  by  local  laws. —  There  is  no  remedy  tn  rem  in  the  district  courts  against 
a  vessel  for  supplies  and  repairs  furnished  in  her  home  port,  unless  the  local  law  gives  a  lien. 
Thomas  v.  Steamer  Kosciusko,*  11  N..Y.  Leg.  Obs.,  88. 

^  850.  Under  the  rules  prescribed  by  the  supreme  court,  proceedings  in  rem  can  be  brought 
•gainst  domestic  ships  only  in  cases  where,  *'  by  the  local  law,  a  lien  is  given  to  material-men 
for  supplies,  repairs  or  other  necessaries.**  A  wharfinger  cannot  enforce  his  lien  by  proceed- 
ings in  rem  against  a  domestic  vessel.    The  Asa  B.  Swift,  Newb.,  658. 

§  860.  Claims  declared  to  be  liens  upon  vessels  by  a  state  legislature  cannot  override  a  mort- 
gage recorded  under  the  law  of  congress.     The  Skylai'k,  2  Biss.,  251. 

^  861.  Against  domestic  vessels  a  court  of  admiralty  affords  a  remedy  only  when  they  are 
subject  by  local  law  to  a  lien  for  materials  or  supplies ;  and  the  provisions  of  such  law  must 
be  strictly  followed  or  the  lien  will  be  lost.    The  Alida,  Abb.  Adm.,  165. 

S  862.  A  claimant  having  an  original  maritime  lien  who,  instead  of  asserting  and  enforcing 
his  claim  in  the  admiralty  court,  proceeds  under  a  state  statute  in  a  state  court,  thereby 
waives  such  lien;  and  occupies,  in  the  admiralty  court,  a  position  of  equality  with  those 
claiming  liens  solely  by  virtue  of  seizures  under  the  state  statute.  Stapp  v.  Steamboat  Swal- 
low. 1  Bond,  189. 

§  86d.  The  new  rule  of  admiralty  of  May  6,  1872,  was  intended  to  remove  all  obstructions 
in  the  way  of  instituting  proceedings  in  rem  in  all  cases  where  liens  exist  by  law,  and  not  to 
create  a  new  lien,  a  thing  which  the  court  will  not  do,  since  a  lien  is  a  right  of  property,  not 
a  mere  matter  of  procedure.    The  Lotto wana,*  7  Ch.  Leg.  N.,  805. 

§  864.  By  the  amendment  to  admiralty  rule  12,  passed  in  1872,  a  suit  in  rem  in  admiralty 
may  be  brought  to  enforce  every  maritime  contract  for  supplies,  etc.,  to  a  vessel,  whether  do- 
mestic or  foreign;  but  this  rule  as  amended  does  not  apply  if  the  supplies  were  furnished  be- 
fore the  rule  took  effect.    The  Steamship  Circassian,*  12  Am.  L.  Reg.  (N.  S.)»  201. 

^  865.  A  court  of  admiralty,  in  a  case  where  the  proceeds  of  a  vessel  are  in  court,  will, 
after  satisfying  maritime  liens,  decree  the  payment  of  liens  claimed  by  material-men  under 
a  statute  of  the  state  giving  them  a  lien  for  supplies  furnished  to  a  domestic  vessel  in  her 
home  port ;  and  will  give  such  liens  precedence  over  a  mortgage  of  the  vessel.  The  Harrison, 
a  Abb.,  74. 

§  866.  Under  the  present  rules  of  the  supreme  court  a  lien  created  by  a  state  law  cannot 
be  enforced  by  proceedings  in  rem,  but  it  may  be  satisfied  out  of  proceeds  remaining  in  court 
after  the  satisfaction  of  a  maritime  lien  for  which  the  property  has  been  sold.  Francis  v.  The 
Barque  Harrison,  1  Saw.,  858. 

§  367.  The  twelfth  admiralty  rule  of  1844  was  changed  in  1859  by  abrogating  the  portion 
which  allowed  a  suit  in  rem  to  enforce  a  lien  given  by  the  state  law  for  supplies  and  repairs 
furnished  to  a  vessel  in  her  home  port.  In  1872  the  rule  was  again  changed  by  giving  mate- 
rial-men in  all  cases  their  option  to  proceed  either  in  rem  or  tn  peraonanu  Rodd  v.  Heartt, 
21  Wail.,  558. 

§  868.  Where  liens  of  a  maritime  character  are  given  by  the  local  law,  although  not  strictly 
maritime  liens,  the  federal  courts  sitting  in  admiralty  will  enforce  them.  A  court  of  admi- 
ralty will  not  act  as  a  court  of  equity  and  distribute  a  surplus  in  its  hands  among  persons 
having  no  lien  thereon,  but  who  are  in  court  as  suitors  in  rem,  and  claiming  a  right  to  be  con- 
sidered as  petitioners  qiuiei  in  rem  against  surplus  proceeds,  unless  such  claimants  have  a 
claim  which  is  not  merely  personal,  but  partakes  of  a  maritime  character;  and  which  relates 
to  a  subject  and  parties  all  within  the  jurisdiction  of  the  court;  and  which  does  not  inter- 
fere with  the  rights  of  opposing  adverse  thu'd  parties.  Price  v.  Frankel,*  1  Wash.  T*y,  48. 
As  to  Maritime  Liens  generally,  see  Vol.  28. 
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18.  Custody. 

§869.  Generallj. —  It  is  not  essential  to  the  jurisdiction  of  the  court  that  the  marshal 
should  continue  his  custody  of  the  vessel.    The  Tug  E.  W.  Gorgas,*  10  Ben.,  460. 

§  370.  A  marshal  having  a  vessel  in  his  custody  has  no  right  to  insure  it  at  the  expense  of 
either  party  without  their  consent.    Burke  v.  Brig  M.  P.  Rich.*  1  Cliflf.,  509. 

§  371.  When  a  ship  has  been  libeled  and  the  master  has  been  made  ship-keeper  by  the 
marshal,  a  lien  will  attach  in  favor  of  one  who  makes  repairs  at  the  order  of  the  master,  but 
who  does  not  know  that  the  latter  is  also  keeper.  This  though  the  marshal  has  no  power  to 
contract  for  repairs  that  are  not  absolutely  necessary.    The  Sultana,*  1  Brown,  85. 

§  372.  Should  it  appear  upon  trial,  even  after  the  merits  have  been  disposed  of  in  favor  of 
the  claimant,  that  the  latter  had  in  reality  no  title  to  the  property,  it  might  still  be  the  duty 
of  the  court  to  retain  the  property  in  its  own  custody  until  the  true  owner  had  an  oppor- 
tunity to  put  in  his  claim.  Such  cases,  however,  are  rare,  and  an  application  for  this  purpose 
would  be  addressed  to  the  discretion  of  the  court.  United  States  v.  Four  Hundred  and 
Twenty-two  Casks  of  Wine,*  1  Pet,  547. 

§  373.  Whenever  property  is  brought  into  a  court  of  admiralty  for  adjudication,  upon  seiz- 
ure for  a  forfeiture,  or  other  cause  cognizable  there,  the  property  is  in  contemplation  of  law 
in  the  custody  of  the  court,  and  cannot  be  withdrawn  from  its  possession  but  by  some  person 
who  shall  establish  a  title  to  receive  it.  Thus,  where  a  vessel  employed  in  the  slave  trade  was 
seized  by  a  United  States  naval  officer,  it  could  not  be  forfeited  to  him  because  under  the 
French  flag,  neither  could  it  be  delivered  up  to  the  French  owners  because  the  trade  was 
against  the  laws  of  nations  and  also  of  France.    La  Jeune  Eugenie,  2  Mason,  409. 

§  374.  Where  a  petition  was  filed  in  an  admiralty  court  by  a  receiver  under  a  state  court 
to  obtain  possession  of  the  vessel  in  the  marshal's  hands,  and  the  petitioner  subsequently  ac- 
quired possession  and  ran  the  boat  without  interference  from  the  marshal,  his  petition  was 
denied  as  having  become  unnecessary.    The  Steam  Ferry-boat  Roslyn,*  8  Ben.,  455. 

g  375.  Where  an  appeal  from  a  decree  dismissing  suit  is  taken  from  the  district  court  of 
the  United  States  to  the  circuit  court  sitting  in  admiralty,  and  the  vessel  libeled  is  after- 
wards restored  to  the  owners  by  order  of  the  district  court,  the  restoration  is  without  author-^ 
ity  and  the  circuit  court  retains  jurisdiction  of  the  res^  which  it  gained  by  the  appeal,  and 
may  proceed  to  decree.    Rio  Grande  v,  Otis,*  7  Ch.  L.  N.,  356. 

§  376.  Where  a  libel  was  filed  to  obtain  possession  of  a  vessel,  possession  of  which  was  re- 
tained by  the  master  without  right,  and  on  a  mere  lien  for  wages  and  disbursements,  all  par- 
ties being  foreigners,  and  it  appeared  that  the  libelants  had  already  loaded  the  vessel  with  a 
cargo  destined  for  a  foreign  voyage,  though  the  vessel  was  still  in  the  custody  of  the  court, 
it  was  held  that  jurisdiction  should  be  declined  except  for  the  circumstance  that  the  loading 
of  the  vessel  was  done  by  consent  of  the  marshal.  The  final  order  of  court  was  that,  if  libel- 
ants should  pay  into  court  the  freight  collected  by  them,  the  court  would  entertain  jurisdic- 
tion, and  a  decree  should  be  entered  in  their  favor  without  costs,  otherwise  libel  to  be  dismissed. 
Muir  V.  The  Brig  Brisk,*  4  Ben.,  252. 

§377.  In  order  to  prevent  a  conflict  for  possession  between  executive  officers  of  different 
courts  having  concurrent  jurisdiction,  the  practice  has  been  settled  that  an  admiralty  court 
of  the  United  States  will  not  order  the  arrest  of  property  which  is  in  the  custody  of  an  ex- 
ecutive officer  acting  under  the  authority  of  a  state  tribunal  having  jurisdiction.  The 
Schooner  Julia  Ann,*  11  L.  R  (N.  S.),  21. 

§  878.  When  a  sheriff  holding  a  vessel  by  virtue  of  proceedings  in  a  state  court  desires  to 
protect  the  vessel  against  a  seizure  by  the  marshal,  he  should  either  apply  to  the  state  court, 
which  has  power  to  protect  its  own  custody,  or  he  should  bring  the  facts  before  the  federal 
court  by  petition,  and  pray  for  an  instruction  to  the  marshal  to  withdraw  from  the  vessel. 
He  should  not,  however,  appear  in  the  admiralty  suit  and  set  up  a  claim  to  the  vessel.  The 
Steamer  Circassian,  1  Ben.,  128. 

§  379.  A  vessel  in  the  custody  of  a  United  States  marshal  under  proceedings  in  admiralty 
cannot  be  taken  under  an  attachment  issued  out  of  a  state  court  so  that  the  attaching  party 
may  claim  a  lien  on  the  surplus  over  the  amounts  claimed  in  the  admiralty  proceedings. 
The  Croaton,  Chase's  Dec,  546. 

§  3S0.  It  seems  that  a  sheriff  holding  a  vessel  under  an  attachment  on  mesne  process 
should  yield  possession  to  a  marshal  of  a  court  of  admiralty  holding  a  warrant  issued  on  a 
libel  founded  on  a  lien  against  the  vessel.  What  would  be  the  rights  of  the  libelant  against 
the  marshal  in  such  a  case  if  the  marshal  failed  to  take  possession,  gucere.  The  Julia  Ann, 
1  Spr.,  882. 
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19.  Re-arrest  of  Vessel. 

S  881.  General! J. —  The  court  cannot  order  back  into  the  custody  of  the  marshal  a  vessel 
fairly  discharged  on  a  stipulation  for  value.  In  the  absence  of  fraud  and  mistake  in  enter- 
ing into  the  stipulation  all  control  over  the  vessel  is  lost,  and  consequently  all  control  over 
the  proceeds  of  a  subsequent  sale  of  the  vessel.    The  Union,*  4  Blatch.,  90. 

§  382.  The  court  has  no  authority,  with  the  consent  of  the  proctors  of  the  parties  to  a  suit, 
to  order  back  into  arrest  a  vessel  which  has  been  discharged  upon  a  stipulation,  and  if  it  has 
done  so  will  vacate  the  order  on  application  of  a  party  interested  and  not  a  party  to  the  suit. 
The  White  Squall.  4  Blatch.,  103. 

S  888.  A  vessel  sold  by  a  sheriff  on  a  common-law  writ  of  fieri  facias  may  afterwards  be 
arrested  by  a  marshal  of  a  court  of  admiralty  on  a  libel  to  enforce  a  lien  existing  before  the 
sale.    The  Gazelle,  1  Spr.,  878. 

g  884.  The  fact  that  a  vessel  was  bonded  without  notice  to  the  libelants  was  held  to  make 
no  difference  so  far  as  the  right  to  re-arrest  the  vessel  in  the  same  suit,  or  a  suit  founded  on 
the  same  cause  of  action,  was  concerned,  both  because  that  was  at  that  time  according  to  the 
established  practice  of  the  court,  and  also  because  any  irregularity  in  that  respect  could  be 
complained  of  only  on  direct  application  to  the  court  for  that  purpose.  The  Bark  Thales,  8 
Ben-,  327. 

§  385.  Where  a  vessel  has  once  been  discharged  by  bond  from  arrest  it  cannot,  in  the  ab- 
sence of  mistake  or  fraud,  be  le^arrested  in  the  same  suit  or  in  any  other  suit  founded  on  the 
same  cause  of  action ;  and  it  is  immaterial  that  the  original  suit  in  which  the  bond  was  given 
was  discontinued  by  consent  of  the  claimants.     Ibid, 

§  886.  A  vessel  having  once  been  arrested  and  discharged  upon  stipulation  for  value  cannot 
be  proceeded  against  a  second  time  and  arrested  again  for  the  same  cause  of  action.  The 
Thaler,*  10  Blatch..  203. 

§  887.  Though  the  court  has  no  power  to  order  a  re-arrest  of  a  vessel  once  fairly  discharged 
upon  a  binding  stipulation,  or  for  any  cause  not  existing  at  the  time  the  stipulation  was  ac- 
cepted, jet  this  power  does  exist  whenever  through  fraud  or  mistake  a  stipulation  has  been 
accepted  which  was  not  binding  upon  the  parties  signing  it.  So  held  where  the  surety  was  a 
married  woman  having  no  interest  in  the  vessel,  and  hence  not  bound  by  her  stipulation. 
The  Favorite,  2  Flip.,  86. 

20.  Security. 

§  88S.  For  costs. —  Seamen  suing  for  their  wages  are  not  required  to  give  a  stipulation  for 
costs;  and  they  do  not,  because  of  such  privilege,  have  a  preponderance  of  privilege  over 
masters.     Collins  v.  Hathaway,  01c. ,  176. 

§  889.  'Where  a  seaman  has  been  paid  off  before  a  shipping  commissioner  he  will  be  re- 
quired, on  prosecuting  a  libel  for  his  wages,  to  give  security  for  costs,  if  application  is  made 
therefor  by  the  claimant     The  Brig  Niveto,  7  Ben.,  60. 

§  890.  "When  a  master  agreed  to  pay  a  seaman  for  slush  made  by  him,  in  addition  to  his 
regular  wages,  the  seaman  in  bringing  a  libel  in  rem  upon  such  agreement  may  be  decreed  to 
give  a  stipulation  for  costs,  such  agreement  not  being  within  the  regular  shipping  articles. 
Ship  Great  Britain,  01c. ,  1. 

§  391.  Damages. —  The  fifty-third  rule  in  admiralty,  requiring  respondents  in  a  cross-libel 
to  give  security  to  respond  in  damages,  applies  to  suits  in  rem  as  well  as  to  suits  in  personam. 
The  Toledo,*  1  Brown,  445. 

§  S9S.  The  respondents  in  a  cross-libel  may  be  obliged  to  give  security  in  the  usual  amount 
and  form,  and  this  too  where  the  parties  plaintiff  were  not  parties  of  record  in  the  original 
suit,  provided  the  proceeding  is  really  and  practically  a  cross-libel.  The  George  H.  Parker,* 
1  Flip.,  606. 

g  898.  The  fact  that  a  libelant  seems  to  have  more  than  sufiScient  security,  though  having 
only  the  customary  security,  is  no  reason  for  depriving  him  of  part  of  it.  So  held  in  case  of 
a  libel  on  vessel,  freight  and  cargo,  on  a  bottomry  bond,  when  the  owner  of  the  cargo 
moved  to  bond  the  cargo  less  freight,  on  payment  of  the  freight  into  court.  The  Bark 
Archer,*  9  Ben.,  455. 

^  894.  Under  the  supreme  court  rules  in  force  in  1848,  a  party  arrested  under  a  warrant  in 
an  admiralty  cause  must  remain  in  custody  until  he  gave  a  bond  to  satisfy  any  decree  that 
might  be  rendered  against  him  in  the  cause.    Gardner  v,  Isaacson,*  Abb.  Adm.,  141. 
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21.  Bond.     Stipulation, 

§895.  Act  of  1799.— It  seems  that  the  act  of  March  2,  1799,  chapter  128,  section  89, 
merely  provides  a  new  practice  as  to  admiralty  proceedings  on  bonds,  and  does  not  make  the 
judgment  on  the  bond  a  distinct,  independent  judgment  from  the  decree  of  condemnation. 
McLellan  v.  United  States,  1  GalL,  227,  229. 

g  896.  Death  of  an  obligor. —  In  proceedings  in  rem  upon  a  bond  for  the  appraised  value 
of  property  given  jointly  and  severally,  if  one  obligor  dies  the  court  will  proceed  agaiust  the 
survivors,  or,  at  the  option  of  the  plaintiffs,  against  the  representatives  of  the  deceased  also. 
The  Octavia,  1  Mason,  149. 

§  897.  Bond  holds  till  final  decree.—  A  bond  to  perform  the  decree  of  the  court  means  the 
court  which  shall  finally  decide  the  case,  and  not  necessarily  the  one  in  which  the  bond  is 
given.     United  States  v.  Schooner  Little  Charles,*  1  Marsh.,  380. 

§  39S.  A  judgment  against  a  claimant  and  sureties  on  the  bond  is  not  a  distinct  judgment, 
but  a  part  of  the  decree  of  condemnation,  and  in  case  of  appeal  the  bond  follows  the  cause 
into  the  upper  court.     McLellan  u.  United  States,*  1  Gall.,  237. 

^  899.  Yalnatlon.— A  bond  executed  to  the  marshal  is  valid  though  the  valuation  was  not 
made  by  commissioners  appointed  by  the  court,  i^  no  objection  was  made  at  the  time.  United 
States  V.  Schooner  Little  Charles,*  1  Marsh.,  380. 

§  400.  Sureties,  how  fixed.—  Sureties  on  a  bond  to  appear  and  abide  by  the  decision  of  the 
court  are  not  irrevocably  fixed  by  a  return  of  non  est  inventus^  but  may  surrender  the  princi- 
pal at  any  time  before  the  decision  on  the  citation  to  show  cause  in  the  nature  of  a  scire  fa- 
cias at  common  law.     Lane  v.  Townsend,*  1  Ware,  286. 

§  401.  After  final  judgment  has  been  rendered  against  the  respondent  in  an  action  in  per- 
sonam, in  which  bail  to  appear  and  abide  has  been  given,  it  is  not  necessary  to  take  out  execu- 
tion against  the  principal  and  have  it  returned  in  order  to  charge  the  bail.  To  obtain  a  moni- 
tion against  the  bail  it  will  be  sufiicient  to  show  that  the  principal  has  gone  beyond  seaa  In 
the  Matter  of  the  Bail  of  Loriug][Siiow,i'  2  Curt.,  485. 

§  403.  An  admiralty  court  has  no  power  to  bring  before  it  for  examination  concerning 
their  property  the  sureties  on  a  bond  for  costs  given  upon  appeal,  against  whom  a  judgment 
on  the  bond  had  been  rendered  and  execution  returiied  unsatisfied.  Nor  can  the  property  of 
such  sureties  be  sequestered  nor  the  sureties  punished  for  contempt  by  order  of  a  court  of 
admiralty.  The  judgment  on  the  bond  is  one  in  personam;  it  is  a  money  judgment;  and  it 
can  only  be  enforced  or  satisfied  in  the  usual  manner  of  enforcing  or  satisfying  a  judgment 
for  the  payment  of  money  due  upon  a  contract.  Phillips  v.  Steamboat  Blanche  Page,*  7 
Rep'r,  3-26. 

§  408.  Release  of  property  on  bond. —  An  order  by  a  district^ judge  releasing  a  vessel  upon 
a  bond  may  be  made  in  vacation  or  term  time.  ^United  States  v.  Schooner  Little  Charles,*  1 
Marsh.,  380. 

§  404.  The  discharge  of  property  from  attachment  by  bond  neither  increases  nor  diminishes 
the  right  of  the  court  over  it,  and  every  person  bailing  such  property  holds  it  subject  to  all 
legal  dispositions  of  the  court.     The  Favorite,  1  Biss.,  525. 

§  405.  In  possessory  actions  an  application  for  delivery  on  bail  by  a  party  who  has  not  yet 
answered  is  not  ordinarily  entertained.  Especially  will  such  an  application  be  denied  where 
the  cause  may  be  put  at  issue  and  tried  forthwith,  and  no  delay  is  likely  to  attend  the  dis* 
posal  of  the  case  on  its  merits.     The  Schooner  Rainbow,*  1  Ben.,  40. 

§  406.  It  seems  that  if  a  delivery  on  bail  has  been  allowed  by  the  district  court  in  a  gross 
case  of  illegality,  the  appellate  court  will  not  hold  itself  bound  by  the  transaction,  but  direct 
the  claimant  to  account  for  the  whole  proceeds  on  oath.     The  Diana,  2  Gall.,  93. 

§  407.  Prize  goods  are  never  delivered  on  bail  until  after  a  hearing,  nor  is  a  claimant  enti- 
tled to  bail  even  after  a  hearing  unless  he  shows  prima  facie  legal  title  to  the  property.  If 
he  claims  by  an  illegal  act  he  is  not  entitled  to  delivery  on  bail.     Ibid, 

§  408.  Where  goods  in  a  bonded  warehouse  have  been  libeled  by  the  government,  the 
claimant  is  entitled  to  have  them  on  giving  a  bond  for  their  value,  not  including  the  amount 
of  duties  chargeable  on  them.     Four  Cases  Silk  Ribbons,*  1  Ben.,  214. 

g  409.  In  a  clear  case,  where  the  right  of  the  libelant  is  virtually  admitted,  he  might  be 
permitted  to  take  the  proceeds  of  the  sale  of  the  vessel  from  the  registry,  giving  a  suitable 
security  for  its  return.  But  where  the  right  of  the  libelant  is  disputed  in  the  pleadings,  the 
case  will  not  be  prejudged  upon  a  partial  production  of  the  testimony,  and  his  motion  to  bond 
the  proceeds  will  be  denied.     The  Bark  Archer,*  10  Ben.,  99. 

§  410.  Where  a  claimant  voluntarily  accepts  a  delivery  on  bail,  it  is  an  estoppel  of  his 
right  to  contest  the  security.     He  accepts  or  not  at  his  pleasure,  and  cannot  lie  by  until  the 
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close  of  the  cause,  receive  and  use  the  prot>erty,  and  then,  by  detecting  an  error  in  the  bond, 
get  the  whole  judgment  of  the  court  at  defiance.    The  Brig  Struggle.*  1  Gall.,  475. 

§  411.  In  all  proper  cases  of  seizure  under  any  statute,  the  invariable  practice  in  the  dis- 
trict court  has  been  to  take  bonds  for  the  property,  whenever  application  has  been  made  by 
the  claimant  for  this  purpose.  There  is  no  doubt  of  the  right  of  the  court  to  take  such  bonds, 
or  to  grant  judgment  and  award  execution  thereon  in  a  summary  manner,  whether  or  not  a 
statute  exists  authorizing  the  court  to  deliver  the  property  in  this  manner.  Brig  AUigatpr,* 
1  Gall.,  145. 

g  412.  In  case  of  salvage  it  is  not  the  usual  practice  to  direct  a  delivery  of  the  vessel  or 
cargo  on  bail  at  an  appraisement,  unless  such  is  assented  to  by  the  salvors,  particularly  when 
the  court  sees  from  the  nature  of  the  case  that  the  salvage  ought  not  to  be  a  gross  sum,  but » 
proportion.  But  if  either  vessel  or  cargo  may  be  injured  by  the  delay  of  the  salvage  proceed- 
ings a  sale  is  usually  authorized  by  the  court.    The  Ship  Nathaniel  Hooper,*  2  Law  Rep.,  133. 

§  41 8»  A  libel  having  been  filed  by  the  owner  of  a  vessel  to  obtain  possession,  he,  without  right, 
but  by  consent  of  the  marshal,  loaded  the  vessel  for  a  voyage.  A  decree  was  rendered  in  his 
favor,  and  the  defendant  filed  notice  of  intention  to  appeal  to  the  circuit  court.  On  a  motion 
in  the  district  court  by  the  libelant  for  a  release  of  the  vessel  on  bail,  the  court  denied  the 
motion,  but  ordered  the  defendant  to  perfect  his  appeal  within  two  days,  that  the  cause  might 
be  trausuiitted  to  the  circuit  court,  and  the  motion  made  there.  Muir  v.  The  Brig  Brisk,*  4 
Ben.,  252. 

§  414.  It  seems  that  a  party  cannot,  as  a  matter  of  right,  obtain  the  release  of  a  vessel  from 
custody  by  giving  a  bond  under  section  941  of  the  United  States  Revised  Statutes,  after  a  de« 
fault  has  been  entered  upon  the  return  of  process.  When,  however,  there  has  been  no  de* 
fault,  and  no  publication  of  notice  upou  which  a  default  can  be  taken,  the  right  to  have  a 
bond  approved  still  exists,  and  may  be  exercised  without  auy  condition  other  than  is  pre- 
scribed in  the  section.    The  Sloop  Martha  C.  Burritt,  10  Ben.,  196. 

$S  415.  A  steamer  was  sunk  by  a  collision,  and  afterwards  raised  and  repaired.  A  libel  was 
brought  by  a  freighter  to  recover  damages  for  the  loss  of  his  goods.  The  owners  filed 
a  petition  claiming  that  by  the  act  of  congress  of  March  3,  1851,  their  liability  was  lim- 
ited to  the  value  of  the  vessel  and  freight,  alleging  that  actions  would  probably  be  brought 
to  recover  amount  exceeding  this  value,  and  asking  leave  to  file  a  stipulation  for  this  value 
for  the  benefit  of  all  who  might  have  liens  upon  her,  and  that  upon  this  the  vessel  mi^ht  be 
returned  to  them  free  from  all  liens,  and  that  they  might  be  declared  free  from  all  further 
liability  in  the  matter.  Held,  that  the  act  mentioned  did  not  authorize  the  granting  of  such 
a  petition  as  the  present,  but  that  this  might  be  treated  as  an  application  for  a  release  on 
biil,  addressed  to  the  ordinary  discretion  of  the  court,  relying  not  on  any  statute,  but  on  the 
inherent  powers  of  the  court ;  that  this  method  would  protect  the  rights  of  all  lien  creditors, 
and  effectually  release  the  vessel,  giving  the  creditors  a  stipulation  as  available  as  the  vessel 
now  is,  and  covering  her  value  and  the  freight,  instead  of  making' them  rely  on  the  fund  re- 
sulting from  a  forced  sale  of  the  vessel ;  and  it  was  so  ordered.  The  Steamboat  City  of  Nor- 
wich.* 1  Ben..  89. 

g  410.  Stipulation,  how  constmed. —  A  bond  to  secure  the  appearance  of  a  party  to 
answer  a  libel  in  admiralty  is  to  be  considered  not  as  a  bail  bond  at  common  law,  but  as  an 
admiralty  stipulation,  which  is  to  be  construed  according  to  the  rules  and  practice  of  admi- 
ralty courts  touching  such  stipulations.  They  are  to  be  interpreted  according  to  the  intention 
of  the  court  which  required  them,  rather  than  of  the  parties  who  signed  them.  Lane  v, 
Townsend,*  1  Ware,  286. 

§  417.  Form  of  stipulation. —  A  stipulation  by  a  party  arrested  in  an  admiralty  cause  to 
abide  by  the  decree  of  the  court  is  in  proper  form,  and  he  cannot  be  compelled  to  stipulate 
to  pay  the  amount  decreed  against  him.    Grace  v.  Evans,*  8  Ben.,  479. 

§  418.  Stipulation  not  a  waiver  of  illegality  of  cnstody.—  The  court  may  permit  a 
stipulation  to  be  given  to  satisfy  the  demand,  and  at  the  same  time  reserve  to  the  party  the 
right  to  deny  the  legality  of  the  custody  of  the  marshal,  and  if  successful  in  the  denial,  to 
ask  to  be  relieved  from  the  stipulation.     The  Ferry- boats  Roslyn  and  Midland,*  9  Ben.,  119. 

^  419.'Stipnlation  as  security  for  costs  and  demand.— Where  a  stipulator  agrees  to 
abide  by  the  final  decree  of  the  court  rendered  in  the  cause  and  pay  all  such  costs  and  ex- 
penses and  damages  as  shall  be  awarded  by  the  court  upon  the  final  decree,  the  stipulation 
is  not  merely  for  costs,  but  a  security  for  the  demand ;  a  fortiori  where  the  security  required 
was  double  the  amount  of  the  demand.    Ibid. 

§  4S0.  A  stipnlation  for  the  demand,  given  nnder  ample  notice  of  the  filing  of  the 
libel,  is  valid,  though  the  vessel  is  not  and  never  was  in  custody.    Ibid. 

§431.  Stipulation  by  intervenor.— A  stipulation  for  the  demand  may  be  required  from 
an  intervenor.    Ibid, 
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§422.  Seteral  libels,  one  stipulation.— When  several  libels  have  been  filed  against  a 
vessel  exceeding  in  amount  her  value,  the  claimant  may  obtain  his  discbarge  by  giving  one 
stipulation  for  value  not  exceeding  the  amount  of  freight.  The  Bark  Vivid,*  8  Ben.,  897; 
The  Ship  Antelope,*  1  Ben.,  531. 

§  423.  Yessel  freed  from  power  of  the  conrt. —  Where  a  vessel  is  discharged  from  arrest  on 
a  bond  or  stipulation,  she  returns  to  the  hands  of  the  owner  free  from  all  control  or  power  of 
the  court.  Should  the  sureties  become  insolvent  the  court  might  order  new  sureties  to  be 
given,  but  cannot  remand  the  vessel  into  the  custody  of  the  marshal.  The  Old  Concord,*  1 
Brown,  270. 

§  424.  An  objection  on  aceonnt  of  an  irregularity  in  practice  must  be  seasonably  made; 
and  an  objection  that  only  one  surety  signed  the  stipulation  given  by  a  non-resident  libelant 
on  an  appeal  will  be  waived  by  allowing  a  term  to  intervene.    The  Infanta,*  Abb.  Adm.,  327. 

§  42o.  Additional  stipniation. —  After  a  bond  has  been  given  to  the  marshal  pursuant  to 
the  rules  of  the  supreme  court  the  libelant  has  no  power  to  exact  any  additional  stipulation 
from  the  respondent.    Gaines  v.  Travis,*  Abb.  Adm.,  297. 

§  426.  Beniedy  on  stipnlation  for  ftill  valne. —  Query ^  whether  creditors  may  have  the 
same  remedy  on  a  stipulation  for  full  value  as  when  the  vessel  remains  in  custody  of  the  court. 
The  Young  Mechanic,*  8  Ware,  58. 

§  427.  Jurisdiction  depending  on  stipnlation. —  When  property  attached  on  a  libel  in  per- 
sonam is  released  on  a  stipulation,  the  jurisdiction  of  the  court  depends  not  on  the  attachment 
by  the  marshal,  but  on  the  stipulation,  and  it  is  not  open  to  the  stipulators  to  say  that  the 
court  had  not  jurisdiction  to  enter  a  decree  upon  the  stipulation.  Harriman  v,  Rockaway 
Beach  Pier  Co.,»  8  Fed.  R,  94. 

§  42S.  United  States  as  stipulator. —  In  case  of  a  libel  in  rem  for  supplies  furnished,  the 
United  States  as  claimants  are  not  entitled  to  a  discharge  of  the  vessel  upon  filing  the  stipula- 
tion provided  for  in  section  8754  of  the  Revised  Statutes,  as  a  suit  in  admiralty  cannot  be  a 
judicial  proceeding  under  the  law  of  a  state.    The  Revenue  Cutter,*  4  Saw.,  186. 

§  429.  Second  libel  after  stipnlation. —  When  a  vessel  and  cargo  have  been  libeled  in  a  sal- 
vage case,  and  bonds  given,  and  subsequently  the  owner  of  the  cargo  has  libeled  the  vessel, 
the  stipulators  in  the  salvage  case  cannot  apply  to  have  their  stipulations  canceled  and  the 
vessel  remanded  before  return  of  process  in  the  latter  case.  The  Ship  Empire  and  Cargo,*  1 
Ben.,  19. 

§  480.  Waiver  as  to  jurisdiction. —  The  giving  of  a  stipulation  for  the  release  of  a  vessel 
arrested  by  process  issuing  out  of  an  admiralty  court  is  a  waiver  of  any  defect  in  the  service 
of  that  process.     The  Acadia,  Brown,  78. 

§  481.  The  filing  of  a  stipulation  for  costs,  and  to  abide  the  decree,  etc.,  is  not  a  waiver  of 
the  right  to  object  to  the  jurisdiction.  Manchester  v.  Hotchkiss,*  10  Am.  L.  Reg.  (N.  S.\ 
879. 

§  482.  The  filing  of  a  stipulation  to  relieve  a  vessel  from  attachment  is  not  considered,  in 
an  admiralty  court,  as  a  waiver  of  any  objection  to  the  jurisdiction.  Manchester,  Hopkins  & 
Co.  V.  Hotchkiss,*  18  Int.  Rev.  Rec,  125. 

§  433.  Estoppel  as  to  val nation. —  When,  in  a  libel  on  a  bottomry  bond,  one  of  the  owners 
has  the  ship  delivered  up  to  him  upon  an  appraisement,  and  a  stipulation  to  refund  the  value 
found  by  the  appraisement,  such  owner  cannot  afterwards  insist  that  the  value  of  the  ship 
in  his  hands  is  less  than  the  sum  named  in  the  stipulation.  Ship  Virgin  v,  Yyfbius,  8  Pet., 
588. 

.  §  434.  Amount  for  which  stipulators  are  liable.— The  obligation  of  a  stipulator  in  a  suit 
in  rem  in  admiralty  is  the  same  as  that  of  a  surety,  and  consequently  his  liability  is  limited 
by  the  terms  of  hi^  contract ;  and,  therefore,  no  greater  sura  can  be  awarded  against  him  than 
the  amount  of  the  stipulation.    The  Ann  Caroline,  2  Wall.,  588. 

g  435.  Where,  in  a  libel  in  rem  against  a  vessel,  she  is  discharged  from  arrest  upon  a  stip- 
ulation for  value,  no  greater  damages  can  be  awarded  than  the  amount  of  the  stipulation.  A 
decree  in  excess  will  be  reduced ;  but  will  not  be  reversed  simply  because  incompetent  testi- 
mony as  to  damages  was  admitted  before  the  commissioner,  when,  even  without  such  evi- 
dence, the  damages  would  have  been  in  excess  of  the  amount  of  the  stipulation.  The  Steamer 
Wm.  H.  Webb,  14  Wall.,  406. 

§  430.  Stipulators  in  admiralty,  like  sureties,  when  the  stipulation  is  for  a  definite  sum,  are 
bound  to  make  good  the  liability  or  default  of  the  principal  to  the  amount  of  the  stipulation ; 
but  they  cannot  be  held  to  any  greater  sum  unless  they  themselves  have  been  guilty  of 
default,  in  which  case  they  may  be  held  liable  for  costs  and  interest,  by  the  way  of  damages, 
to  the  extent  that  the  same  have  arisen  from  the  breach  of  their  duty.  The  Wanatav.  Avery, 
5  Otto,  600. 

§  487.  Sureties  on  a  stipulation  are  not  bound  beyond  the  terms  of  their  bond;  and  when,  in 
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an  action  in  personam  against  a  husband  and  wife,  property  was  attached  and  afterwards  re- 
leased to  her  on  her  bond,  and  a  decree  was  entered  in  her  favor  but  against  the  husband,  the 
sareties  on  her  bond  cannot  be  held  under  any  liability  to  the  libelants,  although  it  appeared 
during  the  trial  that  the  released  property  which  had  been  supposed  to  belong  to  the  wife 
really  belonged  to  the  husband.    Jaycox  v.  Chapmau,*  10  Ben.,  517. 

§488.  Proceedings  against  sureties  on  stipulation  bond.— The  regular  method  of  pro- 
ceeding against  a  surety  in  a  stipulation  for  costs  is  by  petition  after  notice  to  the  surety,  in 
which  case  a  final  and  peremptory  decree  will  issue.  If  the  proceeding  be  by  motion  after  a 
personal  demand  from  the  surety,  a  conditional  decree  only  will  issue.  The  Baltic,*  Bl.  & 
How.,  149. 

§  489.  Tliere  is  no  power  in  a  court  of  admiralty  to  compel  a  surety  on  a  stipulation,  after 
final  decree,  to  appear  for  examination  concerning  his  property,  according  to  the  local  prac- 
tice of  a  state.    The  Blanche  Page,*  16  Blatch.,  1. 

§  440.  The  admiralty  court  cannot  enforce  a  decree  against  sureties  by  sequestration  of  their 
property.     Ibid. 

g  441.  Since  the  acts  of  congress  of  1889  and  1841,  abolishing  imprisonment  for  debt  on 
process  from  a  federal  court  in  all  cases  where  it  had  been  or  should  be  abolished  in  the  state 
court,  the  sureties  on  a  stipulation  have  been  exempt  from  arrest  upon  execution  in  an  admi- 
ralty cause  in  New  York,  and  if  the  power  was  given  the  court  to  order  a^n  arrest  by  the  act 
of  1842,  it  was  taken  away  by  rule  48  in  admiralty,  adopted  in  1850.  The  Kentucky,*  4 
Blatch.,  448. 

§  442.  Imprisonment  for  debt  having  been  abolished  in  New  York  as  a  remedy  in  execu- 
tion of  a  judgment  for  money  due  on  a  contract,  the  admiralty  court  in  New  York  cannot  so 
punish  the  sureties  on  a  stipulation  for  failure  to  pay  such  a  money  judgment.  The  Blanche 
Page,*  16  Blatch.,  1. 

§  448.  The  rules  of  the  supreme  court  place  a  principal  and  his  surety  upon  bond  or  stipu- 
lation given  on  an  arrest  in  personam  on  the  same  footing;  and  summary  process  of  execu- 
tion may  issue,  therefore,  against  the  surety  in  the  same  way  and  at  the  same  time  as  against 
the  principal ;  and  consequently  without  an  order  to  show  cause.  Holmes  v.  Dodge,  Abb. 
Adm.,  80. 

§  444.  A  decree  against  stipulators  entitles  the  prevailing  party  to  all  the  remedies  provided 
by  law ;  and  when  a  libel  is  dismissed  the  fact  that  the  claimant  has  taken  out  an  ineffectual 
execution  against  the  property  of  the  stipulators  for  costs  does  not  prevent  him  from  taking 
out  an  execution  against  their  bodies.    The  Steamboat  Delaware,*  Olc,  240. 

§  445.  Under  the  supreme  court  rules  in  force  in  1849  execution  went  against  stipulators 
upon  the  decree  against  the  principal,  the  sureties  subjecting  themselves  by  force  of  their  un- 
dertaking to  abide  and  fulfill  the  decree  against  the  principal.  Gaines  v.  Travis,*  Abb.  Adm., 
428. 

§  446w  "Where  an  agent  upon  giving  a  stipulation  has  received  a  fund  out  of  court  for  his 
principal,  and  an  order  has  been  made  that  the  money  be  restored,  an  execution  should  not 
issue  against  the  principal  until  after  a  monition  has  been  issued.  The  Gran  Para,*  10  Wheat., 
497. 

§447.  Surety  subrogated. —  A  surety  upon  a  stipulation  given  by  the  claimants  in  a  libel 
in  admiralty,  who  has  paid  a  judjrment  against  his  principal,  is  subrogated  to  the  rights  of 
the  original  libelant.  Such  surety,  however,  is  not  entitled  to  be  paid  out  of  the  proceeds  of 
the  sale  of  the  ship  under  his  execution  as  long  as  there  are  liens  upon  the  ship ;  but  he  stands 
in  the  light  of  an  ordinary  creditor  of  his  principal,  and  not  as  a  privileged  creditor  holding  a 
lien.    Carroll  v.  Steamboat  T.  P.  Leathers,  Newb.,  432. 

§1  448.  Former  compromise. —  On  a  motion  by  libelant  to  enforce  a  decree  against  stipu- 
lators, it  appeared  that  final  decree  had  been  entered  eight  years  previously,  and  that  soon 
after  a  compromise  was  effected  by  the  payment  of  a  gross  sum,  at  which  compromise  the 
various  proctors  and  also  the  husband  of  the  libelant  were  present.  The  libelant  had  sued  in 
her  own  behalf  as  owner  of  the  vessel,  and  also  in  behalf  of  the  owners  of  the  cargo,  but  it 
nowhere  appeared  what  was  tbe  amount  of  her  interest.  Held,  that  the  motion  must  be  de- 
nied.    The  Steamboat  Deer,*  10  Ben.,  628. 

S  449.  Judgment  set  aside  for  informality. —  A  suit  in  personam  in  the  district  court  for 
'Mamachusetts  was  appealed  to  the  circuit  court  and  subsequently  removed  to  the  circuit  court 
for  New  York.  A  stipulation  being  required  by  the  New  York  court,  a  certificate  of  a  com- 
missioner for  Massachusetts  was  filed,  setting  forth  that  certain  parties  had  appeared  before 
him  and  bound  theroselres  as  sureties.  The  certificate  was  dated  before  May  8,  1872,  when 
rule  5  in  admiralty  was  amended.  On  final  judgment,  and  summary  judgment  against  the 
sureties,  on  which  one  of  them  was  arrested,  it  was  held  that  the  commissioner  had  no  au- 
thority to  certify  to  the  New  York  court  the  appearance  and  acknowledgment  of  being  bound, 
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and  there  being  no  other  evidence  on  the  question  before  the  court,  the  summary  judgment 
and  execution  must  be  set  aside.     Sawyer  r.  Oakman,*  11  Blatch.,  65. 

§  450.  Seizure  after  stipalation  not  contempt  of  conrt. — Where,  in  a  proceeding  in  ad- 
miralty, the  vessel  was  delivered  to  the  libelant  oa  a  stipulation,  a  forcible  seizure  of  the  ves- 
sel by  the  claimant  is  not  a  contempt  of  court.  Possession  having  been  relinquished  by  the 
court  on  receiving  the  substituted  bond,  an  interference  by  any  person  is  not  in  conflict  with 
the  authority  of  the  court;  though  it  maybe  that  the  claimant,  under  the  circumstances, 
would  not  be  allowed  to  claim  any  benefit  from  the  stipulation.  United  States  v.  Towns,*  7 
Ben.,  444. 

§  451.  Stipulation  between  part  owners.— "Where  a  party,  claiming  to  be  part  owner  of  a 
vessel,  prayed  for  possession  and  for  security  for  her  safe  return  from  a  voyage  projected  by 
the  other  owner,  and  the  ownership  depended  on  the  state  of  accounts  between  the  parties, 
which  could  not  be  immediately  determined,  the  court,  by  interlocutory  decree,  ordered  that 
the  vessel  be  delivered  to  the  libelant,  to  proceed  on  the  projected  voyage,  upon  his  giving  hi& 
own  stipulation  for  the  return  of  the  vessel  into  custody  of  the  court,  and  upon  payment  of 
the  costs  accrued  upon  her,  the  ultimate  liability  for  costs  to  await  the  final  decree  of  the 
court.     Cover  dale  t;.  The  North  America,  Crabbe,  420. 

§  452.  Interest. —  A  vessel  was  arrested  on  a  libel  in  rem  and  released  on  a  stipulation 
which  fixed  her  value  at  $1,750,  and  provided  that  in  case  of  default,  etc.,  execution  "  for  the 
above  amount "  should  issue.  The  stipulation  was  headed  '*  Stipulation  for  value  entered  into 
pursuant  to  the  rules  and  practice  of  this  court."  A  decree  having  issued  in  favor  of  the 
libelant  for  a  larger  sum,  he  insisted  that  he  was  entitled  to  recover  interest  on  the  $1,750  at 
the  rate  of  six  per  cent,  pdr  annum  from  the  date  of  the  stipulation.  Held^  that  under  rule  71, 
which  was  made  a  part  of  the  contract  by  the  stipulation,  he  was  so  entitled  to  interest. 
The  Steam  Propeller  Belle,*  5  Ben.,  57. 

22.  Sale. 

g  453.  There  is  no  warranty,  express  or  implied,  in  the  sale  of  property  by  order  of  a 
court  of  admiralty;  but  the  rule  caveat  emptor  applies.     The  Monte  Allegre,  9  Wheat.,  613. 

§  454,  What  is  transferred. —  A  sale  of  a  vessel  in  a  proceeding  by  foreign  attachment  in 
a  state  court  transfers  only  the  interest  of  the  owners,  and  the  purchaser  takes  the  vessel 
subject  to  all  maritime  liens.     Maxwell  t;.  The  Powell,  1  Woods,  99. 

§  455.  The  doctrine  that  all  persons  are  bound  by  a  decree  in  admiralty  does  not  apply 
to  persons  who  purchase  the  property  pending  an  appeal,  under  an  order  of  sale  by  the  lower 
court.    Jones  v.  Walker,*  2  Hay  w.  (N.  a),  291. 

§  456.  A  conrt  of  admiralty  has  power  to  compel  the  payment  of  the  purchase  money 
in  a  judicial  sale  by  attaching  the  person  of  the  purchaser.     The  Kate  Williams,  1  Flip.,  50. 

§  457.  It  is  the  duty  of  the  marshal  selling  a  vessel  under  the  decree  of  the  admiralty  to 
sell  for  cash,  and  to  pay  the  gross  proceeds,  after  deducting  the  expenses  of  the  sale,  into  the 
registry  within  ten  days.  Charges,  other  than  those  attending  the  sale,  including  wharf* 
inger's  charges  andofiicers'  fees,  ought  not  to  be  deducted  from  the  proceeds  before  being 
paid  into  the  registry,  but  should  be  presented  to  the  court  for  allowance.  The  Phoebe,  1 
Ware,  854. 

§  458.  Notice. —  A  general  order  of  court  to  pay  the  proceeds  of  a  sale  into  court,  if  served 
on  a  purchaser,  is  sufficient  notice  to  him  though  not  directed  particularly  to  him.  The  Kate 
Williams,  1  Flip.,  50. 

§  459.  Bights  of  mortgagee. —  After  a  vessel  has  been  sold  to  satisfy  the  claims  of  libelants 
a  mortgagee  cannot  libel  the  proceeds  in  court.  He  should  either  libel  the  vessel  or  inter- 
vene by  petition  in  the  suit  of  the  other  claimants.  Schuchardt  v.  Ship  Angelique,  19 
How.,  239. 

§  400.  Perishable  property. —  Where  the  libelant  in  a  prize  case  shows  that  the  vessel  is 
in  a  condition  which  eminently  exposes  her  tc*  great  injury,  if  not  to  immediate  total  loss,  an 
interlocutory  order  for  her  sale  will  be  made.     ISteamer  Ella  Warley,  Bl.  Pr.  Gas.,  213. 

g  461.  An  interlocutory  order  for  the  sale  of  a  vessel  as  perishable  and  perishing  will  not 
be  made  in  a  case  where  a  decision  condemning  the  vessel  as  prize  has  been  made,  but  the 
decree  has  not  been  entered,  unless  it  id  shown  that  the  property  is  in  a  state  of  absolute 
wastage,  and  is  in  danger  of  loss  or  great  deterioration  before  the  regular  course  of  proceed- 
ings can  be  completed.    The  Cheshire,  Bl.  Pr.  Cas.,  165. 

§  463.  Sale  nuder  decree. —  In  a  suit  in  personam  where  property  is  attached,  but  the  de- 
fendants do  not  live  in  the  district  and  do  not  appear,  a  decree  will  go  against  the  property- 
only  and  not  against  the  defendant  personally,  and  if  the  property  consists  of  specific  articles 
the  court  will  decree  a  sale.    Boyd  v.  Urquhart,  1  Spr.,  423. 

94 


ADMIRALTY.—  SALE.  f^S  4©3-4  70. 


§  463.  Sale  pending  appeal. —  An  appeal  from  an  inferior  court  of  admiralty  removes  the 
cause  from  that  court ;  but  such  court/has  power  to  take  care  of  Mie  property  seized,  and  to 
that  end  may  order  a  sale  of  such  as  is  likely  to  perish.  Jones  v.  Walker,*  2  Hayw.  (N.  C), 
291. 

§  464.  Where  a  mortgairee  pnrchases  a  ressel  which  is  sold  upon  a  proceeding  in  rem  in 
the  admiralty,  his  mortgage  is  not  merged  or  extinguished,  but  passes  by  operation  of  law 
from  the  vessel  to  the  proceeds  of  the  sale.  ^  In  the  Matter  of  the  Surplus,  etc.,  of  the  Steam- 
boats Syracuse,  McDonald  and  Ohio,  9  Ben.,  848. 

g  46o.  Sale  though  previous  attachment  exists. —  A  vessel  having  been  attached  by  pro- 
cess issuing  from  a  state  court  a  libel  in  rem  in  admiralty  was  afterwards  brought  against  her 
to  enforce  a  mariner's  lien  for  wages  and  supplies.  Upon  a  motion  in  admiralty  for  a  sale  of 
the  vessel  as  perishable,  held,  such  sale  will  be  ordered,  notwithstanding  the  vossel  had  passed 
into  the  custody  of  the  sheriff  before  the  libel  was  filed.  Under  the  writ  of  attachment  the 
sheriff  attached  *'  the  property  of  the  defendant/'  whereas  the  lien  on  the  ship  is  a  right  par- 
amount to  all  rights  of  her  owners.     Wall  v.  The  Royal  Saxon,*  2  Am.  L.  Reg.,  824. 

§  466.  Where  a  marshal  has  made  no  return  of  his  writ  of  venditioni  exponas  and  no  re- 
port of  the  sale  the  irregularity  is  cured  by  an  order  of  confirmation.  The  Kate  Williams,  1 
Flip.,  60. 

§  467.  The  notice  of  sale  under  a  venditioni  exponas  in  admiralty  must  be  in  strict  ac- 
cordance with  rules  47  and  48  of  district  court  rules,  and  the  act  of  congress  of  March  2,  1799, 
chapter  22,  section  90,  which  such  rules  refer  to.  If,  therefore,  only  five  publications  of 
notice  were  made,  six  being  necessary  under  such  rules,  the  sale  will  be  set  aside.  The 
Hornet,  Abb.  Adm.,  57. 

§  468.  Setting  aside  sale. —  A  sale  made  in  a  proceeding  in  rem  will  be  set  aside  upon  peti- 
tion if  it  appear  that  such  sale  was  effected  by  collusion,  mistake  or  for  a  wholly  inadequate 
price.     The  Steamer  Sparkle,  7  Ben.,  528. 

§  469.  A  motion  to  set  aside  the  sale  of  a  vessel  in  admiralty,  made  more  than  three  months 
after  the  sale,  and  where  the  applicant  had  full  knowledge  of  the  sale,  and  new  rights  have 
intervened,  will  not  be  entertained  if  the  applicant  offers  no  valid  excuse  for  the  delay.  The 
United  States  v.  The  Steamboat  Austin,  9  Ben.,  350. 

§  470.  After  a  chartered  vessel  has  been  libeled  for  supplies,  condemned  and  sold  by  the 
marshal,  and  the  apparent  owner  has  filed  his  petition  for  the  surplus  proceeds,  find  subse- 
quently another  party,  claiming  to  be  the  real  owner,  has  filed  his  petition  for  the  surplus  pro- 
ceeds without  indicating  any  intention  to  disturb  the  sale,  the  vessel  in  the  meanwhile 
having  passed  into  the  possession  of  the  purchaser,  it  will  be  too  late  for  the  last  claimant  to 
file  another  petition  to  set  aside  the  sale,  even  though  he  make  a  general  allegation  of  fraud. 
The  Kaloolah,*  1  Brown.  55. 

§  471.  Bistrihntion  of  proceeds. —  It  is  highly  irregular  for  the  marshal  to  keep  in  his  own 
hands  the  proceeds  of  property  sold  pending  proceedings  in  admiralty,  or  to  distribute  them 
among  the  parties  without  order  of  court,  instead  of  depositing  them  in  the  court  registry. 
But  parties  who  have  ordered  or  sanctioned  such  irregularity  cannot  seek  redress  from  him. 
The  CoUector.  6  Wheat.,  194. 

§  472.  When,  in  a  lit>el  in  rem  in  admiralty,  the  ship  or  cargo  is  sold  and  the  proceeds  held 
as  a  fund  in  lieu  of  the  property,  such  fund  cannot  be  garnished  by  process  from  a  state 
court,  nor  can  any  right  whatever  in  the  fund  be  gained  by  virtue  of  any  proceedings  in  a 
state  court.    Wilson  v.  Bell,  20  Wall.,  201. 

§  47S.  When  a  surplus  remains  in  court  from  the  proceeds  of  a  sale  made  for  the  benefit  of 
a  lien  creditor  it  moy  be  appropriated  to  the  payment  of  other  liens  on  the  original  property, 
but  not  of  debts  arising  on  contracts  merely  personal.     Brackett  v.  The  Hercules,  Gilp.,  184. 

§  474.  In  the  admiralty  courts  of  the  United  States  it  is  the  practice,  when  a  vessel  has 
been  seized  and  sold,  to  hear  libels  and  petitions  in  any  order  in  which  they  are  brought  up, 
but  not  to  distribute  the  proceeds  until  all  have  been  heard,  unless  to  persons  having  an  un- 
doubted priority,  and  after  notice  to  all  the  others.  A  libelant  who  pursues  his  remedy  with 
diligence  before  others  are  brought  forward  may  have  priority  for  his  costs.  The  Fanny, 
2  Low.,  508. 

S  47S.  Under  the  forty-third  admiralty  rule  a  court  of  admiralty  has  power  to  distribute 
surplus  proceeds  in  its  hands  to  all  who  can  show  a  vested  interest  therein,  in  the  order  of 
their  several  priorities,  no  matter  how  their  claims  originated.    Rodd  v,  Heartt,  21  Wall.,  558. 

g  476.  There  having  been  a  libel  for  wages  against  a  ship,  and  a  sale,  there  were  surplus 
moneys  left  in  the  hands  of  the  court  after  satisfying  all  demands  adjudged  to  be  paid.  Pe- 
titions were  presented  by  the  master  for  pilotage  and  mariners'  wages  paid  by  him,  and  for 
waives  due  to  him ;  and  by  the  physician  for  services  on  the  ship.  Held,  to  entitle  any  one  to 
payment  out  of  surplus,  his  claim  must  be  of  itself,  or  in  its  origin,  a  lien  on  the  ship  or  other 
thing  out  of  wliich  the  moneys  were  produced.    So  the  claims  of  the  master  for  mariners' 
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wages  and  pilotage  paid  by  him  must  be  paid  out  of  euch  surplus,  but  the  master's  and  phy- 
sician's claim  for  wages  should  not  be.     Gardner  v.  The  Ship  New  Jersey,  1  Pet  Adm.,  223. 

^477.  When  a  vessel  has  been  libeled  for  seamen's  wages,  and  sold,  and  the  surplus  paid 
into  court,  a  master's  claim  for  wages  and  disbursements  will  be  paid  out  of  such  surplus 
before  the  surplus  is  paid  over  by  the  court  to  the  owner  of  the  vessel.  But  such  a  claim 
must  be  for  wages  and  disbursements  before,  and  not  after,  the  seizure.  The  Santa  Anna, 
Bl.  &  How..  79. 

§  478.  When,  in  a  proceeding  in  rem  in  admiralty,  the  property  is  sold,  and  a  surplus  re- 
mains in  the  hands  of  the  court,  a  decree  for  the  distribution  of  such  surplus  will  not  be  made 
in  accordance  with  the  auditor's  report  as  a  matter  of  course ;  but  the  court  will  itself  look 
into  the  matter  of  such  disposal,  since,  it  being  a  surplus,  there  are  no  creditors  to  object  to 
such  report,  and  the  property  can  go  out  of  the  hands  of  the  court  only  to  such  as  the  court 
is  satisfied  are  legally  entitled  thereto.     Harper  v.  The  New  Brig,  Gilp.,  530. 

§  479.  When  the  proceeds  of  the  sale  of  a  vessel  are  in  court  and  claimed  by  several,  a  libel 
filed  after  the  clerk  has  been  ordered  to  report  classifying  the  claims  will  be  postponed  to  all 
claims  on  file  at  the  time  of  such  order.    The  City  of  Tawas,  8  Fed.  R,  170. 

§  480.  A  court  of  admiralty  always  exercises  the  power  to  distribute  the  proceeds  of  a 
vessel  sold  under  decree  of  the  court  to  the  parties  who  are  entitled  to  it,  whether  by  state  or 
federal  law,  and  whether  they  have  maritime  liens  or  not.    The  Skylark,  2  Biss.,  251. 

§  481.  Where  a  material-man  has  no  right  in  rein  against  a  vessel  for  supplies  furnished  in 
her  home  port,  either  because  there  is  no  state  statute  giving  him  one,  or  because  he  has  failed 
to  comply  with  the  provisions  of  such  a  statute,  he  has,  nevertheless,  a  right  to  be  paid  out 
of  the  surplus  proceeds  of  the  vessel  in  the  hands  of  a  court  of  admiralty,  on  the  ground  that, 
as  he  has  a  right  in  personam^  the  court  has  jurisdiction  of  the  parties,  and  the  subject  or 
fund  is  already  in  its  hands.  In  like  manner  the  claim  of  a  master  for  wages,  although  only 
a  right  in  personam,  will  be  satisfied  out  of  the  surplus  proceeds  upon  summary  petition.  The 
Stephen  Allen,  Bl.  &  How.,  175. 

g  482.  Parties  having  claims  against  the  owners  of  a  vessel,  but  no  lien  on  the  vessel,  cannot 
by  petition  enforce  their  claims  upon  remnants  of  proceeds  of  a  sale  of  the  vessel  made  in  a 
bottomry  suit.    Remnants  in  Court,  Olc,  882. 

$^  488.  A  maritime  lien  does  not  rise  on  a  contract  for  materials  and  supplies  furnished  to  a 
vessel  in  her  home  port,  even  though  such  contract  be  a  maritime  contract.  And  where  the 
proceeds  of  a  vessel  were  claimed  by  material- men  on  such  a  contract,  and  also  by  A.,  a  mort- 
gagor of  one-half  the  vessel,  and  by  B.,  a  subsequent  mortgagor  of  three  quarters,  and  by  C, 
the  assignee  in  bankruptcy  of  the  owner,  held,  A.'s  mortgage  first  attaches  to  two  quarters  of 
the  proceeds,  and  K^s  first  to  the  two  quarters  not  covered  by  A.'s,  and  then,  as  a  second 
mortgage,  to  one  of  the  quarters  covered  by  A.'s.  If  one  quarter  more  than  satisfies  A.'s 
mortgage,  the  remainder  of  that  quarter  will  go  to  the  assignee.  The  Edith,*  11  Am.  L.  Reg. 
<N.  S.),  214. 

23.  Priority  in  Highta. 

%  484.  Generally.—  If  a  party  permits  a  vessel  which  has  been  taken  into  custody  upon  his 
libel  to  be  released  with  his  consent,  he  loses,  as  against  parties  bringing  libels  subsequently, 
whatever  rights  he  may  have  acquired  by  re£ison  of  the  priority  of  his  own  libel.  The  Steam- 
tug  A.  R.  Gray,  7  Ben.,  483. 

§  485.  Where  a  ship  was  first  mortgaged  to  A.,  and  the  repairs  were  made  upon  her  by  B., 
who  kept  her  in  his  possession  until  he  filed  his  libel  for  such  repairs,  and  when  C.  and  D. 
furnished  material  and  did  work,  but  had  no  possession,  held,  in  marshaling  these  liens,  that 
of  B.  is  a  maritime  lien  and  takes  priority ;  the  mortgage  comes  in  next ;  and  finally  the 
claims  of  C.  and  D.     Marsh  v.  Brig  Minnie,*  6  Am.  L.  Reg.,  828. 

§  486.  After  the  sale  of  a  vessel  and  the  payment,  out  of  the  fund,  of  seamen's  wages  and 
of  a  bottomry  bond,  the  remainder  of  the  fund  was  libeled  by  a  mortgagee  under  a  mortgage 
executed  at  a  foreign  port  to  secure  a  debt  incurred  for  the  vessel's  outfit  and  supplies;  and 
by  the  holder  of  a  bill  of  lading  executed  by  the  master  during  that  voyage  for  specie  shipped 
on  board  and  never  delivered.  Held,  the  latter  claim  is  entitled  to  priority.  Juati  Pon  r. 
Brig  Arbusti,*  6  Am.  L.  Reg.,  511. 

§  487.  Where  a  vessel  has  been  sold  under  a  decree  and  various  libels  and  attachments 
have  been  served  upon  the  proceeds,  and  there  is  not  enough  to  satisfy  all  demands,  the  pros- 
ecuting creditors,  except  seamen  suing  for  wages,  are  to  be  satisfied  in  the  order  in  which  the 
warrants  of  arrest  were  served.    The  Triumph,*  5  Law  Rep.  (N.  S.),  427. 

§  488.  If  a  vessel  has  been  sold  under  decree  of  a  court  of  admiralty,  and  the  proceeds  are 
not  sufficient  to  pay  in  full  all  having  liens,  seamen's  wages  will  be  paid  in  full  first,  then 
those  material-men  who  have  acquired  original  maritime  liens  will  be  paid  in  full,  without 
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regard  to  the  order  in  which  their  claims  accmed;  and  then  those  material-men  who  have 
acquired  liens  by  seizures  under  statute  laws  will  be  paid  pro  rata,  without  reference  to  the 
order  in  which  the  seizures  were  made.    Dudley  v.  Steamboat  Superior,*  8  Am.  L.  Reg.,  6S2L 


24.  Money  in  Registry. 

$  4»U.  Generally. —  The  power  of  the  court  over  moneys  belonging  to  its  registry  continues 
until  they  are  distributed  pursuant  to  final  decrees  in  the  cases  in  which  the  moneys  are  paid. 
If  from  any  cause  they  are  previously  withdrawn  from  the  registry  without  authority  of  law, 
the  court  can  by  summary  proceedings  compel  their  restitution.  Osborn  v.  United  States,  1 
Otto,  474. 

§  490.  By  the  forty-third  admiralty  rule,  if  the  proceeds  of  a  vessel  are  in  court,  any  party 
having  an  interest  in  such  proceeds  may  apply  by  petition  to  have  his  claim  satisfied,  although 
he  could  not  prosecute  a  suit  in  admiralty.     Petrie  v.  The  Steam-tug,  etc.,  8  Fed.  R.,  581. 

g  491.  Payment  of  money  into  a  court  of  admiralty  is  an  unconditional  admission  that  such 
an  amount  is  due ;  and  it  is  a  tender  and  payment  of  such  amount,  beyond  the  power  of  the 
party  to  recall.    Ye  Seng  Ck).  v,  Ck)rbitt,  9  Fed.  R.,  423. 

§  493.  Money  in  the  hands  of  officers  of  a  court  of  admiralty  by  order  of  the  court  is  sub- 
ject to  further  order  until  paid  over.    Coulter  v.  Esperanza,*  Bee,  07. 

§  498.  Where  a  sum  of  money  in  court  has  been  decreed  to  be  paid  to  a  libelant,  the  court 
will  not  on  application  of  a  creditor  appropriate  it  to  a  debt  due  by  the  libelant.  Brackett  v. 
The  Hercules,  Gilp.,  184. 

^  494.  Foreign  specie,  found  upon  a  vessel  which,  with  her  cargo,  has  been  attached  by 
process  of  the  admiralty  court,  must  be  paid  into  court  as  money,  and  not  held  by  the  mar- 
shal as  cargo.  It  is  the  practice  that  money  paid  into  court  should  be  paid  to  the  clerk,  and 
by  him  deposited  in  the  proper  banks,  each  deposit  being  specific  and  special «  and  to  tho 
credit  of  the  cause  out  of  which  the  money  arises.    The  Bank  Laurens,  Abb.  Adm.,  508. 

§  49^.  In  a  suit  in  rem  in  admiralty,  where  the  property  has  been  sold  and  the  fund  is  held 
by  the  court,  a  foreign  administrator,  who  claims  the  fund  as  the  property  of  his  intestate, 
and  who  has  not  taken  out  letters  within  the  jurisdiction,  may  come  in  and  ask  the  court  to 
retain  the  fund  until  the  libelant  establishes  his  claim  to  it.  In  order  to  raise  the  question  of 
the  competency  of  such  an  administrator  to  join  and  contest  the  suit,  objection  should  be 
made  upon  his  appearance,  and  before  the  property  has  been  sold.  The  Boston,  Bl.  &  How., 
309. 

§  496.  An  act  of  congress  provided  that  in  all  admiralty  cases  the  clerk  of  the  district  court 
should  be  entitled  to  a  certain  percentage  on  all  money  deposited  in  court.  Held^  that  he 
was  entitled  to  such  percentage  on  money  deposited  in  a  bank  under  a  decree  of  the  court 
and  subject  to  its  orders.    Ex  parte  Prescott,  2  Gall.,  146. 

^  497.  Where  the  cargo  is  arrested  in  respect  to  the  freight  due  for  its  transportation  the 
proper  practice  is  for  the  owner  of  the  cargo  to  pay  into  the  registry  any  freight  acknowl- 
edged to  be  due,  and  thus  obtain  a  release  of  his  property  from  the  custody  of  the  marshal, 
and  a  discharge  of  his  liability  for  the  freight  so  paid.  Freighters  cannot  be  compelled  to 
give  bail  for  the  value  of  a  cargo  seized  only  in  respect  to  freight,  nor  forced  to  incur  a  lia- 
bility for  the  cost  of  defending  a  suit  in  which  they  have  no  interest;  and  they  have  no  right 
under  ordinary  circumstances  to  give  bail  for  freight  which  they  acknowledge  to  be  due. 
The  Freight  Money  of  the  Canal-boat  Monadnock,*  5  Ben.,  857. 


25.  Damages. 

§  499.  Clenermlly.^  An  appellate  court  will  not  interfere  with  a  decree  on  the  ground  of 
excessive  damages  except  in  a  case  of  manifest  injustice.  West  v.  Steamer  Dncle  Sam, 
McAL,  905. 

g  499.  In  a  libel  in  admiralty  to  recover  for  damage  to  a  cargo,  alleged  to-have  been  caused 
by  want  of  care  in  stowing  it,  the  question  whether  the  damage  was  caused  by  the  fault  of 
the  master  or  by  the  fault  of  the  ship  is  a  question  of  fact,  and  the  supreme  court  of  the 
United  States,  upon  an  appeal,  will  not  review  the  concurrent  finding  of  the  district  and  cir- 
cuit courts  thereupon.    Clifton  v.  Sheldon,  1  Black,  404. 

S  eOO.  Where  a  decree  in  admiralty  directs  an  assessment  for  damages  by  the  clerk  and  as- 
■GMors,  their  report  should  explain  the  principles  on  which  they  assess  such  damages,  and 
should  give  a  specification  of  items;  and  should  not  give  simply  a  gross  sum.  Murray  v. 
Schooner  Charming  Betsey,  3  Cr.,  64. 
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§  501.  If  parties  do  not  agree  to  the  amount  of  damages  to  freight  in  the  case  of  a  ship 
libeled  therefor,  the  case  may  be  sent  to  an  assessor.    The  Ship  Zone,*  11  L.  R.,  N.  S.,  725. 

§  502.  Where  damages  are  awarded  against  two  vessels  equally,  both  being  equally  at 
fault,  the  liability  should  be  joint  and  several,  and  if  libelants  are  unable  to  collect  the  whole 
of  a  moiety  decreed  against  one  of  the  vessels,  the  decree  should  allow  them  to  collect  the 
balance  from  the  other  vessel,  provided  this  does  not  make  the  latter  pay  more  than  its  stip- 
ulated value.    The  Virginia  Ehrman  and  the  Agnese,*  7  Otto,  809. 

§  508.  Where  two  libels  were  brought  against  a  steamer  for  damages  by  a  collision,  one  by 
a  schooner  with  which  the  steamer  collided,  and  the  other  by  the  owners  of  the  schooner's 
cargo,  and  it  was  found  that  both  vessels  were  in  fault,  the  decree  was  that  the  owner  of  the 
cargo  should  recover  in  full ;  that  the  damage  to  the  schooner  should  be  apportioned  equally 
between  the  schooner  and  the  steamer,  and  that  a  credit  should  be  allowed  the  steamer  on 
the  decree  in  favor  of  the  schooner  of  a  sum  equal  to  one-half  the  damages  to  the  cargo. 
The  Eleanora,  17  Blatch.,  88. 

§  504.  Upon  a  decree  for  restitution  of  property  wrongfully  captured  and  brought  into  the 
United  States,  the  claimant  is  entitled  to  the  value  of  the  property  without  interest,  and 
less  the  duties  paid  by  the  captors.     The  Santa  Maria,*  10  Wheat..  431. 

§  505.  Where  a  libel  in  personam  was  brought  against  a  master  for  assault  and  battery 
four  years  after  the  alleged  assault  took  place,  and,  when  brought,  joined  as  defendant  the 
mate,  although  there  was  nothing  to  show  that  the  mate  was  connected  with  the  transac- 
tion, although  he  was  a  witness  to  it,  the  court  will  take  these  circumstances  into  account  in 
estimating  damages,  the  inferences  being  warranted  that,  if  the  suit  had  been  brought  sooner, 
more  accurate  and  satisfactory  testimony  would  have  been  obtained,  and  that  the  mate  was 
joined  to  prevent  his  being  a  witness  for  the  master.    Saunders  v.  Backup,  Bl.  &  How.,  264. 


III.  Agreements  of  Parties. 

Summary  —  RigJiis  of  parties  not  to  be  pr^udiced  by  misunderstanding  as  to  agreement  ^  %  506. 

§  506.  The  rights  of  parties  should  not  be  prejudiced  by  a  misunderstanding  between  coun- 
sel as  t<^  an  agreement.     Campbell  v,  Barclay,  §  507. 
[Notes.—  bee  g§  506-53t5.  ] 

CAMPBELL  V.  BARCLAY. 

(Circuit  Court  for  Illinois:  4  Bissell,  517.  518.     1869.) 

Motion  to  set  aside  a  judgment  by  default,  entered  in  violation  of  an  under- 
standing existing  between  the  counsel. 

§  607.  T/ie  court  will  not  allow  the  rights  of  parties  to  be  prejudiced  by  a 
misunderstand  in  ff  beiiveen  counsel. 

Opinion  by  Drummond,  J. 

This  is  the  rule  that  I  have  always  adopted  in  these  cases,  that  where  there 
is  any  agreement,  understanding,  negotiation,  or  anything  of  the  sort  as  to 
the  disposition  of  a  case,  and  there  is  a  difference  of  opijiion  between  the 
counsel  as  to  what  actually  took  place,  that  as  it  arises  from  the  fact  of  the 
negotiations  pending  between  tie  parties,  although  there  may  be  a  difference 
of  opinion  or  misunderstanding,  I  will  not  allow  the  party  to  be  prejudiced  by 
the  misunderstanding.  Where  counsel  deal  with  each  other  at  armVleogth, 
each  standing  on  his  own  rights,  of  course  there  need  be  nothing  of  that  sort; 
but  where  a  negotiation  is  entered  into  between  counsel,  and  difficulty  and 
misunderstandings  arise  in  consequence  of  that,  I  do  not  allow  the  partj''  to  be 
prejudiced.  If  you  say  that  there  never  was  anything  of  the  kind  at  all;  that 
there  never  was  an  agreement  or  understanding  that  the  declaration  should 
be  given  to  them,  and  plea  furnished  by  them, —  that  is  another  matter.  If 
you  say  this  is  made  out  of  whole  cloth,  that  is  another  matter.  Judgment 
set  aside. 
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AGREEMENTS  OF  PARTIES.  §§608-519. 

SoOS.  General  principles. —  Nothing  should  be  construed  as  an  agreement  by  a  party  to 
waive  a  constitutional  right,  8uch  as  that  of  trial  by  jury,  unless  the  intention  clearly  appears. 
United  States  v.  Rathbone,*  2  Paine,  578.  • 

SdO^.  Verbal  agreements  between  counsel,  and  recollections  and  impressions  of  the  court 
of  nnderstandings,  the  effect  of  which  is  not  shown  in  the  minuten,  will  not  be  allowed  to  in- 
terfere with  or  control  rights  that  may  ultimately  be  brought  up  for  decision.  The  Martha, 
BI.  &How.,  151. 

g  510.  The  court  will  not  so  far  take  notice  of  parol  agreements  of  counsel,  made  or  alleged 
to  be  made  out  of  court,  as  to  undertake,  when  there  is  a  conflict  of  opinion  between  the 
respective  counsel  as  to  the  terms  of  the  agreement,  or  a  difference  of  recollection  as  to  its  ex- 
istence or  meaning,  to  decide  the  question  of  comparative  accuracy  of  recollection  or  construc- 
tion, and  to  determine  first  whether  such  a  parol  agreement  existed;  and.  secondly,  what 
were  its  terms;  and,  thirdly,  whether  the  court  would  enforce  it  against  the  objeciions  of 
counsel  or  parties.    American  Saddle  Co.  v.  Hogg,  1  Holmes,  177. 

§  oil.  The  court  will  not  enforce  private  agreements  between  counsel,  and  will  not  suffer 
a  party  to  be  entrapped  by  such  agreements.     Moore  v,  Dulany,*  1  Cr,  C.  C,  841. 

§513.  ^Vhere  the  court  below  has  directed  a  verdict  for  the  defendant  and  the  case  has 
been  brought  up  to  the  supreme  court  on  writ  of  error,  the  latter  court  will  not  take  notice 
of  an  agreement  of  parties,  entered  on  the  transcript,  which  states  the  amount  of  damages 
to  be  adjudged  to  the  plaintiff  upon  several  alternatives;  but  the  verdict  stating  no  alterna- 
tive, the  supreme  court,  in  reversing  the  judgment  below,  will  simply  order  a  venire  de  novo. 
Lanusse  v.  Barlier,  3  Wheat.,  101. 

§  518.  Withdrawal  from  agreement. —  Stipulations  between  counsel  relative  to  the  course 
of  proceeding  in  a  case  pending  in  the  supreme  court  of  the  United  States  cannot  be  with- 
drawn by  one  party  without  the  consent  of  the  other,  except  by  leave  of  court  upon  cause 
shown.     MuUer  v.  Dows,  4  Otto,  277. 

^  514.  A  party  will  not  be  allowed  to  withdraw  his  assent  to  an  agreed  statement  of  facts, 
Quiess  he  is  free  from  laches  and  the  court  can  see  that  the  statement  is  clearly  wrong  in  the 
particular  in  which  it  is  alleged  to  be  wrong.     United  States  v,  Butterfield,*  8  Ben.,  23. 

^515.  Power  of  agreements  to  yary  prescribed  forms  of  proceeding.— A  court  may 
waive  points  of  form,  even  when  prescribed  by  statute,  if  all  parties  interested  agree.  So 
held  in  a  case  where  affidavits  in  proof  of  debts  in  a  bankruptcy  case  were  allowed  to  be 
omitted.     Re  Independent  Ins.  Ck>.,  2  Low.,  187. 

>;  51tt.  An  agreement  of  parties  cannot  authorize  the  supreme  court  to  revise  the  judgment 
of  an  inferior  court  in  any  other  mode  of  proceeding  than  that  which  the  law  allows,  nor  can 
the  laws  of  a  state  authorize  a  district  or  circuit  court  to  depart  from  the  modes  of  proceed- 
ing and  rules  prescribed  by  the  acts  of  congress.     Kelsey  v.  Forsyth,  21  How.,  85,  88. 

^  ol7.  A  stipulation  of  the  parties  cannot  confer  upon  a  federal  court  sitting  in  equity  the 
jurisdiction  to  adjudicate  a  case  upon  an  agreed  statement  of  facts  without  pleadings,  whether 
a  statute  of  the  state  where  the  court  is  held  authorize  such  a  proceeding  or  not.  Nickerson 
r.  Atchison,  etc.,  R.  R.,  1  McC,  383. 

g  518.  Several  suits  being  pending  in  the  circuit  court  against  one  defendant,  as  to  the  same 
subject-matter,  it  was  agreed  by  all  the  parties  that  the  suits  were  all  to  be  heard  at  the  same 
time ;  that  papers  and  pleadings  in  one  case  should  be  considered  to  have  the  same  effect  in 
all  the  cases,  and  that  in  the  event  of  either  party'appealing,  the  clerk  should  copy  the  papers 
in  all  the  records,  and  that  the  transcript  should  have  the  same  effect  as  if  they  were  full  and 
separate  records.  This  agreement  was  made  to  avoid  expense,  and  was  fully  stated  in  the 
decree  of  the  circuit  court.  On  an  appeal  by  plaintiffs,  defendant  moved  to  dismiss  it  on  the 
ground  that  it  was  an  appeal  from  several  distinct  decrees  in  separate  suits,  which  were  at- 
tempted to  be  united  in  one  appeal,  and  that  there  was  no  such  record  filed  as  was  described 
m  the  appeal  and  citation  thereon.  HeUU  that  without  the  agreements  on  record  the  de- 
crees would  be  wholly  unsustainable ;  but  that  the  agreements  furnisiied  satisfactory  evi- 
dence of  the  consent  of  all  parties,  and  of  the  waiver  of  objection  to  the  irregularity.  That 
where  parties  by  agreement  dispense  with  the  usual  formalities  in  the  progress  of  a  cause, 
and  no  injustice  results  from  the  mode  adopted,  the  court  should  not,  on  slight  ground,  set 
aside  the  proceeding.  Hence  defendant  s  motion  must  be  denied.  Walden  v.  Bodley,*  14 
Pet.,  156. 

§  519.  By  agreement  of  the  counsel  a  deed  which  had  been  read  in  the  circuit  court,  and 
certified  up  to  the  supreme  court,  though  forming  no  part  of  the  record,  was  considered  by 
the  latter  court  as  an  exhibit  in  evidence,  though  it  was  not  admissible  in  an  appellate  court, 
and  would  not  have  been  considered  in  the  lower  court  if  it  had  been  offered  as  constituting 
part  of  defendant's  case,  it  not  having  been  referred  to  lu  the  pleadings.  Boone  v.  Chiles,  10 
Pet.,  177. 
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§  520.  Effect  of  decree  entered  bj  consent. —  The  fact  that  a  decree  is  entered  by  consent 
in  the  circuit  court  does  not  affect  the  right  of  the  supreme  court  to  hear  and  decide  the  case 
on  appeal,  though  no  errors  can  be  considered  there  which  are  in  law  waived  by  such  con- 
sent.   Pacific  R.  R.  V.  Ketchum,*  11  Otto,  289. 

§  521.  The  statement  on  the  record  that  a  party  through  his  solicitor  consented  to  a  decree 
in  the  lower  court  is  equivalent  to  a  finding  of  fact  that  the  solicitor  had  authority  so  to  con- 
sent.   Ibid. 

§  522.  Parties  to  a  suit  have  the  right  to  agree  to  anything  they  please  in  reference  to  the 
subject-matter  of  their  litigation,  and  the  court  when  applied  to  will  ordinarily  give  effect  to 
their  agreemi'nt  if  it  comes  within  the  general  scope  of  the  case  made  by  the  pleadings.  Ibid, 

§  528.  The  question  being  whether  the  time  of  cadetship  at  West  Point  should  be  included 
in  computing  an  officer's  longevity  pay,  the  court  of  claims  decided  in  the  negative.  As  the 
amount  involved  would  not  give  plaintiff  a  right  of  appeal,  the  attorney-general,  to  obtain  a 
decision  of  the  supreme  court  on  the  question,  consented  to  the  entry  of  a  judgment  in  favor 
of  plaintitf,  from  which  the  United  States  appealed.  Held^  that  wh^p  a  decree  was  rendered 
by  consent,  no  errors  would  be  considered  on  appeal  which  were  in  law  waived  by  such  con- 
sent, and  that  this  case  came  within  the  principle.     United  States  v.  Babbitt,*  14  Otto,  767. 

§524.  Agreed  statement  of  facts. —  Objections  to  the  form  of  the  action  are  usually  con- 
sidered as  waived  by  submitting  the  case  to  the  decision  of  the  court  upon  an  agreed  state- 
ment of  facts,  unless  such  objections  are  expressly  reserved  for  the  consideration  of  the  court. 
Snow  r.  Miles,  3  Cliff  ,  608. 

§  525.  Where  an  agreed  statement  of  facts  contains  evidence  from  which  a  jury  might 
find  a  possession  for  twenty  years,  but  does  not  state  such  possession  as  a  fact,  the  court  will 
not  make  the  inference.     Binney  v.  Chesapeake  &  Ohio  Canal  Co.,  8  Pet.,  214. 

§  526.  Agreement  to  abide  by  resnlt  of  another  snlt. —  When  there  is  a  verbal  stipulation 
between  the  parties  to  a  case  that  it  shall  abide  the  decision  in  another  case,  the  defendant  in 
the  first  case  is  entitled  to  file  an  answer  late  or  take  such  other  proceedings  as,  in  the  event 
of  a  decision  of  the  second  case  favorable  to  him,  will  allow  him  to  obtain  judgment  in  the 
first  without  any  error  being  apparent  on  the  record.  United  States  v.  Humason,  7  Saw., 
252. 

§  527.  'Where  a  verbal  stipulation  was  made  between  counsel  that  the  case  should  abide  the 
result  of  another  case  involving  similar  facts,  and  the  latter  was  decided  in  favor  of  defend- 
ant on  a  technical  point,  the  defendant  in  the  former  case  was  entitled  to  judgment,  and  this 
though  he  had  never  filed  an  answer,  and  though  when  he  did  file  an  answer  nunc  pro  tunc 
by  leave  of  court,  he  did  not  set  up  the  special  point  on  which  the  other  case  turned.  United 
States  V,  Savage,*  8  Fed.  R.,  79. 

§  528.  Many  suits  for  infringing  a  patent  having  been  brought,  all  of  which  involved  the 
same  question,  the  attorney  who  appeared  for  all  the  defendants  offered  to  enter  a  stipulation 
in  writing  that  judgment  might  be  entered  in  all  the  cases  if  the  final  decision  in  one  should 
be  in  favor  of  complainants.  Held^  that  in  view  of  these  facts  it  would  be  unjust  to  compel 
each  defendant  to  incur  unnecessary  expense ;  that  such  applications  were  often  granted  at 
law,  and  the  reasoning  applied  equally  to  equity,  and  that  the  application  was  within  the 
spirit  if  not  within  the  letter  of  Revised  Statutes,  section  921,  and  should  be  granted.  An- 
drews V.  Spear,*  4  Dili.,  470. 

§  529.  A  caste  heard  and  decided  In  Tacatfon  before  one  Judge,  by  agreement  of  the  par- 
ties, is  to  be  considered  as  if  heard  and  decided  before  and  by  the  court.  Doggettv.  Emerson,* 
iWoodb.  &M.,  1. 

§  580.  Not  affected  by  reversal  of  decree. —  An  agreement  of  the  parties  as  to  the  admis- 
sion of  evidence  is  not  affected  by  the  reversal  of  a  decree.     Vattier  v.  Hinde,*  7  Pet.,  252. 

§  581.  Where  a  consent  rule  has  been  entered  into  the  defendant  is  bound  to*  admit  on 
trial  that  he  is  in  possession  of  the  land  claimed  by  the  plaintiff.  Dunn  v.  Games,  1  McL., 
821. 

§582.  Seasonable  compliance  with  agreement  affecting  trial.— An  agreement  was 
filed  by  the  parties  to  a  suit  in  the  federal  court  to  the  effect  that  certain  papers  and  records 
were  admitted  and  agreed  to  for  the  purpose  of  taking  the  court's  opinion  as  to  plaintiff's 
right  to  maintain  the  action,  among  these  papers  being  the  record  of  another  suit  pending 
between  the  same  parties  in  a  state  court,  and  involving  the  same  subject-matter.  It  was 
also  agreed  that  should  there  be  any  further  proceedings  in  that  suit  which  either  party 
thought  material,  they  might  be  filed  as  part  of  this  agreement  at  any  time  before  the  trial 
of  the  case.  Subsequently  a  decree  was  rendered  in  the  state  court  discharging  the  defend- 
ant. The  case  being  called  in  the  federal  court,  plaintiff  opened  his  case,  and  further  hearing 
was  postponed  a  few  days.  When  the  case  was  resumed,  defendant,  before  any  evidence  had 
been  read,  filed  with  the  clerk  a  copy  of  the  final  decree  in  the  state  court.  Held,  that  the 
copy  was  filed  in  time  and  was  a  bar  to  further  proceedings.    Technically  the  trial  had  begun 
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on  the  former  day,  but  it  advanced  only  to  a  statement  of  w,ha('«v;as  offered  for  trial.  The 
agreement  should  not  be  construed  technically,  but  rather  in  £i^cor5ance  with  its  spirit  and 
in  furtherance  of  justice.    Insurance  Co.  v.  Harris,*  7  Otto,  331.       .^'*  '- 

§  5S3.  Consent  to  appolutmeut  of  receiver  binding.— In  a  suit  to  foreclose  a  mortgage  a 
receiver  was  appointed  and  a  final  decree  for  the  sale  of  the  proj^erty  sabbe^uently  emtered. 
This  was  appealed  from,  one  of  the  grounds  being  the  appointment  of  the  receiver.  Held: 
*' As  regards  the  first  assignment  of  error  it  is  sufficient  to  say  that  the  record  shows  that  the 
appointment  of  receiver  was  made  by  consent  of  parties,  the  attorneys  of  appe'lant  being  in 
court  at  the  time.  However,  other  parties  may  complam  of  this  act,  and  there •w^r^'Ot her 
parties,  none  of  whom  having  appealed,  the  present  appellants  are  bound  by  their  consent  in 
this  court  as  well  as  in  the  court  below,  and  cannot  be  heard  to  object  to  what  they  then 
agreed  to."     Water- Works  Co.  v.  Barret,*  13  Otto,  510.  "    ' 

§  534.  Agreement  not  euforeible  in  fquity  by  iuterloeutory  appllcatioD.— An  agreement 
l*etween  the  parties  to  a  suit,  by  which  the  suit  is  settled,  and  also  including  stipulations  as  to 
various  other  matters,  the  determination  of  other  suits,  the  transfer  of  property  not  connected 
with  the  present  suit,  etc.,  cannot  be  specifically  enforced  in  equity  by  an  interlocutory  ap- 
plication.    Sutherland  r.  Straw,*  2  Fed.  R.,  277. 

§  585.  When,  however,  plaintiff,  for  a  valuable  consideration,  has  assigned  the  cause  of  ac- 
tion Hbsolutely  to  defendant,  constituting  the  latter  his  attorney  to  dispose  of  the  suit  aa  he 
might  choose,  the  latter  has  a  right  to  have  the  bill  dismissed  without  costs,  upon  motion,  if 
he  so  desires.     Ibid, 

%  53tt*  QyLfJSTt^  as  to  the  effect  of  such  decree  upon  future  proceedings.    Ibid, 

IV.  Amendments. 

1.  In  General. 

SuifliABT  —  Amendment  of  officer's  reixu^y  S  53'3.-—  Amendment  introducing  new  caiusea  ofae- 
Hon,  §  b^,  — Amendments  to  answers  in  equity j  g§  539-541. —  Amendment  to  libel  not 
affecting  sureties,  §  542. 

g  537.  A  court  may  permit  its  officer  to  amend  a  return  without  notice  so  as  to  bind  the 
parties  to  the  suit.  But  a  return  so  amended  will  not  affect  the  rights  of  others  acquired  in 
good  fciith  and  prior  to  the  amendment.  Jurisdiction  depends  upon  the  service,  and  the  re- 
turn is  only  proof  of  service,  which  becomes  a  part  of  the  record  and  thus  within  the  power 
of  the  court.     Richards  v.  Ladd,  §§  543-545. 

§  53$.  The  allowance  of  amendments  to  pleadings  at  any  stage  is  discretionary  with  the 
court,  and  will  be  liberally  exercised  by  the  court  to  promote  justice,  even  to  the  extent  of 
allowing  tlie  introduction  of  a  new  cause  of  action  of  kindred  nature.  Tiernan  v.  Woodruff, 
g.:^  54e-548. 

§  539.  The  court  will  readily  allow  amendments  in  equity  in  slight  matters,  but  is  much 
slower  when  it  is  sought  to  change  essentially  the  grounds  already  taken.  Smith  v.  Babcock, 
^  WiM5o3. 

t^  540.  A  defendant  in  equity  hating  annexed  certain  instruments  to  his  answer,  and  sworn 
to  the  whole,  moved  to  amend  by  showing  that  one  instrument  annexed  was  not  the  original 
be  had  supposed  it  to  be,  nor  a  copy  thereof,  but  that  it  differed  in  some  important  particu- 
lars; that  the  real  original  had  been  lost,  but  that  its  contents  could  be  established  by  parol 
testimony ;  and  that  the  mistake  had  not  been  discovered  until  long  after  the  answer  had 
been  filed.     The  motion  was  granted.     Jbid, 

^  541.  The  courts  of  law  and  equity  have  power  to  allow  any  amendments  to  the  pleadings 
while  a  cause  is  pending,  and  the  power  will  be  liberally  exercised  in  aid  of  justice.  Courts 
of  equity,  however,  show  less  facility  in  allowing  amendments  to  an  answer,  as  this  is  testi- 
mony of  the  highest  credit,  and  instances  are  rare  where  an  amendment  to  an  answer  has 
been  allowed  after  a  hearing.  In  this  case  the  bill  sought  to  charge  defendant's  testator  with 
fraud  in  the  account  of  sales  of  tobacco  consigned  to  him  by  plaintiff.  Upon  the  hearing  it 
appeared  that  ninety-three  hogsheads  were  omitted  in  the  detailed  accounts  furnished  by  de- 
fendant, and  the  court  ordered  them  credited  to  plaintiff.  Defendant  moved  to  amend  by 
filing  the  detailed  accounts,  stating  that  he  had  found  them  since  the  hearing  among  his  teb- 
tator*s  papers.  Leave  was  refused,  although  the  court  stated  that  it  was  extremely  probable 
that  the  accounts  in  question  had  been  overlooked  before.     Calloway  t'.  Dobson,  §§  554,  555. 

g  54t?«  The  court  may  make  any  amendments  to  a  libel,  without  affecting  the  liability  of  the 
sureties,  which  it  could  have  made  had  the  property  remained  in  custody  of  the  marshal. 
United  States  v.  Mosely,  §^  556,  557. 

INOTES.— See  §§  558-600.] 
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./'•;.'*•'     RICKARDS  r.  LADD. 
.  t Circuit  Court  for  Oregon:  6  Sawyer,  40-47.     1879.) 

Opinion  by  Dbady,  J. 

Statemext  of  Facts. —  This  action  is  brought  by  the  plaintiffs,  as  citizens 
of  Caliiprnra,  against  the  defendant,  as  a  citizen  of  Oregon,  to  recover  the 
pos9QSsj(>iI  of  lot  number  10  in  block  B  in  the  cit}'  of  Portland. 
.,By/the  stipulation  of  the  parties  the  cause  is  tried  without  a  jury,  and  the 
.'.fblTowing  facts  are  considered  proved:  That  in  1867  the  plaintiffs  mortgaged 
./•.  ";£h'e  premises  in  controversy  to  Ann  Carney,  to  secure  the  sum  of  $1,000,  then 
*'•  loaned  by  her  to  the  plaintiff,  William  Eickards;  that  on  November  14,  186S, 
said  Ann,  and  Edward  Carney,  her  husband,  obtained  a  decree  in  the  state 
circuit  court  for  the  county  of  Multnomah,  to  enforce  the  lien  of  said  mort- 
gage b}'  the  sale  of  the  premises,  upon  which  decree  the  same  were  sold  to 
said  Edward  on  December  24,  1868,  and  on  August  14,  1869,  duly  conveyed 
to  him  by  the  sheriff  making  such  sale,  and  that  the  defendant  has  become 
the  owner  of  all  the  interest  in  the  premises  so  conveyed  to  said  Edward. 

The  decree  in  Carney  v.  Rickards  was  given  for  want  of  an  answer — neither 
of  the  defendants  appearing  in  the  suit,  From  the  return  of  the  deputy  sher- 
iff who  served  the  summons,  it  appears  that  the  wife  was  served  personal!}' 
and  the  husband  constructively,  by  a  copy  of  the  summons  and  complaint 
being  delivered  to  her  for  him;  but  it  does  not  appear  that  the  husband  could 
not  be  found  in  the  county,  or  that  any  effort  was  made  to  serve  him  person- 
ally. 

After  the  commencement  of  this  action  —  July  30,  1879  —  said  deputy  ap- 
plied to  the  circuit  court  aforesaid  for  leave  to  amend  his  said  return  so  as  to 
state  therein  that  *'he  made  due  and  diligent  search  for  said  defendant,  Will- 
iam Kickards,  in  order  to  serve  him  in  person,  but  was  unable  to  find  him 
wMthin  the  count}',"  which  application  was  allowed  by  said  court,  and  the  re- 
turn amended  accordinfflv. 

iSo  notice  of  this  application  was  given  to  the  plaintiffs  herein,  and,  so  far 
as  appears,  no  evidence  or  circumstance  was  offered  or  used  in  support  thereof 
except  the  affidavit  of  the  deputy  that  he  verily  believed  he  had  made  such 
search  for  the  husband  before  leaving  the  copies  of  the  process  with  the  wife 
for  him. 

§  543.  A  retuim  should  show  good  service  vpoii  its  face^  i.  e,,  sufficient  to  give 
the  CO U7't  jurisdiction  of  the  action. 

Upon  the  authority  of  Settlemier  v,  Sullivan,  97  U.  S.,  444,  it  is  admitted 
that  the  service,  as  shown  by  the  origmal  return,  was  not  sufficient  to  give  the 
court  jurisdiction,  because  it  does  not  appear  therefrom  that  any  effort  was 
made  to  serve  the  husband  personally  before  attempting  to  make  a  substituted 
service  upon  his  wife.  But  it  is  claimed  tliat  the  amended  return  shows  a 
good  service,  and  therefore  the  court  liad  jurisdiction  to  order  the  sale  of  the 
premises.  To  this  the  plaintills  reply  that  the  amended  return,  being  made 
without  notice  to  them  of  the  application  therefor,  is  invalid;  and  also  that 
even  such  return  is  insufficient,  because  it  does  not  show  that  the  person  upon 
whom  the  substituted  service  was  made  was.  *'of  the  familv''  of  said  Rickards, 
as  retjuired  by  statute  (Or.  Civ.  Code,  sec.  54),  nor  that  a  copy  of  the  com- 
plaint as  well  as  the  summons  was  served  upon  the  w'ife.  In  actions  at  law 
the  statute  (sec.  54.  supra)  makes  it  necessary  to  serve  a  copy  of  the  complaint 
with  the  co])y  of  the  summons  upon  each  defendant;  but  in  suits  in  equity, 
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where  there  is  more  than  one  defendant  it  is  sufficient  to  serve  a  copy  of  the 
complaint  upon  only  one  of  them,  as  was  done  in  this  case.  (Or.  Civ.  Code, 
sec.  386.) 

It  is  true  that  the  amended  return  does  not  show  that  Mary  Ann  Riokards, 
upon  whom  the  substituted  service  was  made,  was  of  the  family  of  the  de- 
fendant; but  it  does  state  that  she  was  his  "  wife." 

The  proof  of  service  of  process  upon  which  a  court  takes  jurisdiction  to  give 
judgment  against  a  party  that  may  result  in  depriving  him  of  his  property 
ought  to  be  distinct  and  certain.  Every  essential  of  the  statute  ought  to  ap- 
pear to  have  been  substantially  complied  with.  Particularly  is  this  the  case 
where  a  personal  judgment  is  sought  to  be  obtained  upon  a  constructive  serv- 
ice. Hewitt  V.  Weatherby,  57  Mo.  2S0.  It  is  not  enough  that  it  appears  from 
the  return  of  the  officer  that  the  service  may  have  been  duly  made.  Each  es- 
sential fact  of  the  service  must  be  stated  explicitly,  or  in  such  terms  as  make 
it  appear  b}^  necessary  implication  or  inference.  Settlemicr  i?.  Sullivan,  aupra^ 
449. 

Xow,  a  person  who  is  the  wife  of  a  defendant  is  not,  therefore,  on  any 
given  day  or  hour,  a  member  of  his  family,  within  the  meaning  of  the  statute; 
that  is,  it  does  not  necessarily  follow  from  that  fact  that  she  is  then  living  or 
being  **at  the  dwelling-house  or  usual  place  of  abode"  of  the  defendant,  within 
the  countv.  In  this  asrc  of  locomotion  and  self-direction,  husbands  and  wives 
(io  not  always  live  under  the  same  roof,  and  are  often  temporarily  separated. 
Hewitt  V.  Weatherby,  supra^  279. 

But  when  it  also  appears,  as  it  does  in  this  case,  that  the  wife,  at  the  time 
of  the  substituted  service,  was  at  "the  usual  place  of  abode  "  of  the  husband, 
I  think  the  necessary  inference  is  that  she  was  a  member  of  the  family  therein, 
within  the  meaning  of  the  statute,  and  a  substituted  service  might  be  lawfully 
made  upon  her  there. 

^544.  A  court  may  permit  its  officer  to  amend  a  Tetxirn  without  notice^  so  as 
to  hind  the  parties  to  the  suit;  hut  a  return  so  amended  will  not  affect  the  rights 
^f  others  acquired  in  good  faith  and  prior  to  such  amendmsnt. 

The  only  other  question  in  the  case  is  whether  the  court  had  power  to  permit 
the  deputy  to  amend  the  return  without  notice  to  the  parties  interested;  and 
upon  an  examination  of  the  authorities,  and  a  careful  consideration  of  the 
nature  and  reason  of  the  proceeding,  I  think  it  had. 

And,  first,  this  is  not  a  jurisdictional  matter.  The  jurisdiction  of  the  court 
depends  upon  the  service  of  the  process.  The  proof  of  the  fact,  the  return, 
IS  made  bv  the  officer  making:  the  service,  in  obedience  to  the  command  of  the 
writ  under  such  regulations  as  the  law  may  prescribe.  The  court  cannot  say 
wiiat  return  shall  be  made,  but  when  made  it  becomes  a  part  of  the  record  of 
iiie  court.  The  defendant  is  not  a  party  to  the  proceeding,  and  it  is  made 
without  his  consent  or  notice  to  him. 

If  afterwards  it  is  discovered  that  a  mistake  has  been  made  in  the  matter, 
the  return,  being  now  a  record  of  the  court,  can  only  be  amended  by  leave  of 
the  court.  But  still  the  90urt  does  not  make  the  amendment.  The  authorit}'^ 
to  amend  the  return,  as  in  the  case  of  making  it,  is  primarih'-  in  the  officer, 
and  not  in  the  court:  but  after  makini?  the  return,  the  authoritv  of  the  officer 
becomes  qualified  so  that  it  cannot  be  exercised  without  the  consent  of  the 
court.  Strictly  speaking,  then,  the  proceeding  is  one  between  the  officer  and 
the  court.  It  is  ex  2)arte  in  its  very  nature,  and  no  one  has  an  absolute  right 
to  notice  of  it.     In  contemplation  of  law  the  amended  return  is  made  under 
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the  same  sanction  and  responsibility  as  the  mistaken  one.  In  effect  it  be- 
comes the  return  in  the  case,  and  cannot  be  questioned  collaterally  by  the 
parties  to  the  action  or  those  claiming  under  them  as  privies.  Freeman  on 
Ex.,  sec.  365. 

In  support  of  the  proposition  that  notice  to  the  parties  interested  is  neces- 
sary in  case  of  an  application  to  amend  a  return,  the  plaintiff  cites  O'Connor 
V.  Wilson,  57  111.,  226.  But  this  was  a  suit  in  equity,  a  direct  proceeding  to 
set  aside  an  amended  return  as  being  fraudulently  made  and  operating  as  a 
cloud  upon  the  plaintiff's  title.  The  amended  return  was  made  by  the  sheriff 
twelve  years  after  the  date  of  the  return,  and  when  he  had  become  interested 
in  maintaining  the  title  to  certain  premises  under  a  sale  made  in  a  suit  in  which 
this  amended  return  was  made,  while  the  service  was  made  by  his  deceased 
deputy,  and  there  was  no  memorandum  of  the  transaction,  or  knowledge  thereof 
upon  his  part^  by  which  the  amendment  could  be  honestly  and  intelligently 
made.  The  case  is  an  interesting  one,  and  contains  some  wholesome  limita- 
tions upon  the  power  of  amending  returns.  The  court  set  aside  the  return  as 
being  made  by  the  principal,  and  not  the  deputy  who  made  the  service,  and 
because  he  was  disqualified  to  do  so  by  interest;  and  also  that,  after  the  lapse 
of  twelve  years,  leave  should  not  be  granted  to  amend  a  return.  The  court 
also  laid  down  the  rule  that  a  court  should  not  grant  leave  to  amend  a  return, 
without  notice  to  the  party  thereby  affected,  after  the  term  at  which  the  cause 
is  determined.  But  this  was  confessedly  a  new  rule,  and  so  far  modified  the 
prior  cases,  in  that  court,  of  Turney  v.  Orgap,  16  111.,  43;  Dunn  v.  Rodgers, 
43  id.,  200;  Moore  v.  Purple,  3  Gilm.,  149,  and  Moores  v.  The  Trustees,  etc., 
15  111.,  266. 

The  same  ruling,  in  effect,  was  made,  in  Thatcher  v.  Miller,  13  Mass.,  271. 
In  this  (iase  the  officer  asked  to  amend  his  return  after  a  period  of  six  3'ears. 
The  court  refused  the  application,  and  said :  "  More  than  six  years  have 
elapsed  since  the  return  was  made;  and  the  deputy  sheriff  now  offere  to  insert 
an  essential  fact,  the  omission  of  which  may  render  him  liable  to  an  action  for 
damages.  It  would  be  unsafe  to  expose  officers  to  so  much  temptation.  At 
the  same  term  at  which  a  precept  is  returnable,  to  correct  a  mistake  or  omis- 
sion may  be  highl}^  proper;  but  for  an  officer  to  undertake,  six  years  after  a 
defective  return,  to  know  with  certainty  the  performance  of  a  particular  duty, 
when  he  is  daily  and  hourly  performing  similar  duties  upon  different  persons, 
is  more  than  can  be  expected  of  men,  however  strong  their  memory."  To  the 
same  effect  is  Hovey  v.  Wait,  18  Pick.,  197yin  which  the  court  refused,  after 
a  lapse  of  seven  years,  to  permit  an  officer  to  amend  his  return  so  as  to  change 
the  date  of  an  attachment  from  the  17th  to  the  15th  of  the  month,  and  thereby 
give  it  priority  over  a  conveyance  of  the  same  premises. 

But  it  must  be  borne  in  mind  that  this  is  a  case  between  the  parties  to  the 
suit  in  which  the  return  was  amended.  Ko  rights  have  been  acquired  or 
changed  in  the  meantime  upon  the  faith  of  the  original  return.  Therefore  the 
amended  return,  so  far  as  this  action  is  concerned,  is  only  to  have  effect  be- 
tween the  parties  to  the  suit  in  which  it  was  made.  But  as  was  held  in  this 
court  on  the  motion  for  a  new  trial  in  Mickey  v.  Stratton,  5  Saw.,  475,  an 
amendment  to  a  return  cannot  in  any  way  affect  the  rights  of  persons  not  par- 
ties to  the  suit,  which  were  acquired  in  good  faith  before  the  amendment  was 
made. 

In  Emerson  v.  Upton,  9  Pick.,  168,  it  was  held  that  a  mortgage  made  before 

an  attachment  was  levied  upon  the  same  premises,  as  appeared  from  the  return, 
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should  prevail  over  said  attachment,  even  after  the  return  was  amended,  so  as 
to  show  that  the  attachment  was  in  fact  served  prior  to  the  record  of  the  mort- 
gage. See,  also,  Newhall  v.  Provost,  6  Cal.,  87;  Webster  v.  Ho  worth,  8  id., 
25 ;  Freeman  on  Ex.,  sec.  365. 

But  an  amended  return  is  binding  upon  a  third  person  who  had  notice  of 
the  actual  service  of  the  process  or  the  facts  contained  in  the  amended  return 
before  acquiring  any  right  in  the  property  affected  thereby.  Haven  v.  Snow, 
14  Pick.,  28;  Johnson  v.  Day,  17  id.,  108. 

§  645«  The  sufficiency  of  an  amended  rettirn  cannot  be  questioned  collateraUtj. 

Although  the  courts  ver}'  generally  say  that  an  officer  ought  not  to  be  al- 
lowed to  amend  his  return,  at  least  after  the  time  at  v/hich  it  is  returnable, 
without  notice  to  the  persons  to  be  affected  by  it,  yet  no  case  has  been  found 
in  which  an  amended  return  has  been  held  .invalid  for  want  of  notice  when 
questioned  collaterally.  In  Kitchen  v.  Keinsky,  42  Mo.  436,  a  return  was 
amended,  without  notice,  after  a  lapse  of  six  years.  The  court  upheld  it  and 
said :  "  The  discretion  of  the  circuit  court  as  to  matters  of  this  kind  is  very 
large  under  the  laws  of  this  state.  Although  an  amendment  of  the  process 
should  be  allowed  after  judgment,  and  without  notice,  still  it  will  not  be  ques- 
tioned in  the  absence  of  anything  to  show  an  improper  exercise  of  that  discre- 
tion.*' 

In  Gavit  v.  Doud,  23  Cal.,  81,  an  amendment  was  sustained  by  which  the 
sheriff  included  in  his  return  upon  an  attachment  and  execution  the  very  prop- 
erty he  was  then  sued  for  taking  and  disposing  of  unlawfull3\  It  does  not  ap- 
pear whether  the  amendments  were  made  upon  notice  or  not,  and  the  court, 
as  in  the  case  of  Kitchen  v,  Keinsky,  supra^  seems  to  have  attached  some  im- 
portance to  the  fact  that  it  appeared  the  court  had  acted  justly  in  allowing 
them. 

In  Barker  v.  Binninger,  14  N.  Y.,  277,  a  deputy  sheriff  had  returned  an  exe- 
cution nuUa  bona.  The  sheriff  was  afterwards  allowed  to  cancel  this  return, 
and  return  that  the  writ  was  levied  upon  a  horse  of  the  defendant  in  the  exe- 
cution. Between  the  lev}^  and  the  first  return,  Binninger,  a  stranger  to  the 
process,  took  the  horse,  and  the  sheriff  sued  him  for  conversion.  The  court 
upheld  the  amendment,  although  made  without  notice,  upon  the  ground  that 
Binninger  was  not  a  party  to  the  execution;  did  not  act  upon  the  return;  was  a 
trespasser,  and  had  no  right  in  the  matter  which  was  affected  by  the  amend- 
ment, and,  therefore,  no  notice  to  him  was  necessary.  See,  also,  Linthicum  v. 
Eemington,  5  Cr.  C.  C,  546;  Supervisors  v.  Durant,  9  Wall,  736. 

But  the  general  rule  seems  to  be  that  the  court  has  the  discretion  to  allow 
a  return  to  be  amended  in  all  cases,  with  or  without  notice,  but  that  such 
amended  return  cannot  affect  the  right  of  third  persons  acquired  in  good 
faith  prior  thereto;  and  whenever  an  amendment  is  so  made,  it  cannot  be 
questioned  collaterally  by  the  parties  to  the  suit  or  those  claiming  under  them 
as  privies. 

At  the  same  time  it  must  be  admitted  that  this  discretion  is  liable  to  great 
abase  which  may  work  irremediable  injury  to  parties.  It  is  easy  to  say  that  a 
person  whoso  rights  are  injuriously  affected  by  an  amended  return  has  a  rem- 
edy against  the  officer  for  a  false  return.  But  in  most  cases  where  an  amend- 
ment is  allowed  after  a  lapse  of  time,  even  much  less  than  in  this  case,  the 
strong  probability  is  that  the  officer  is  insolvent,  and  his  sureties  in  the  same 
condition  or  released.  For  it  can  hardly  be  that  the  sureties  are  liable  for  a 
false  return  of  their  principal  made  long  after  his  term  of  office  has  expired. 
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As  was  well  said  by  the  court  in  O'Conner  v.  "Wilson,  siipra^  "  to  permit 
sach  amendments,  as  a  matter  of  course,  without  notice,  and  by  any  person 
who  may  have  been  in  oflSce  at  the  time,  and  who  may  subsequently  have 
become  insolvent,  and  whose  sureties  may  be  in  like  condition,  or  who  by 
lapse  of  time  have  become  released,  would  be  calculated  to  work  great  wrong 
and  injustice." 

The  matter  ought  to  be  regulated  by  the  legislature,  so  that,  at  least,  no  re- 
turn could  be  amended  after  judgment  in  the  case  without  notice  to  the  par- 
ties to  be  affected  by  it,  nor  after  one  year  without  substantial  corroboration 
of  the  statement  of  the  officer. 

But  as  the  law  is,  or  appears  to  be,  this  amendment,  as  between  the  parties 
to  the  suit,  although  made  without  notice  after  a  lapse  of  nearly  eleven  years, 
and  upon  the  uncorroborated  statement  of  the  deput}'',  about  a  common  and 
usual  occurrence,  cannot  be  questioned  collaterally  in  this  court,  and  is  there- 
fore so  far  valid. 

There  must  be  a  finding  for  the  defendant  that  he  is  the  owner  of  the  prem- 
ises. 

TIERNAN'S  EXECUTORS  v,  WOODRUFF. 
(Circuit  Court  for  Michigan:  5  McLean,  135-146.     1850.) 

Opinion  by  Wilkins,  J. 

Statement  of  Facts. —  The  action  in  this  case  was  commenced  at  June 
term,  1847,  and  the  declaration  filed  on  the  2d  of  August  following.  The  de- 
fendant having  pleaded  in  abatement,  his  plea  was  demurred  to  and  judgment 
sustaining  the  demurrer,  and  ordering  defendant  to  answer  over,  was  entered 
on  the. 5th  of  September,  1848,  heing  in  the  June  term  of  that  year.  At  the 
same  time  leave  wan  given  to  the  plaintiff  to  amend  his  declaration^  and,  by  a 
subsequent  record  entry  of  the  22d  of  January,  1849,  it  appears  that  an 
amended  narr.  was  filed. 

The  motion  now  under  consideration  is  to  strike  the  amended  declaration 
from  the  files;  or  that  the  new  count  be  struck  out,  because  it  contains  a  new 
substantive  cause  of  action  not  counted  on  in  the  original  declaration. 

The  only  declaration  now  on  the  files  contains  three  special  counts,  and  the 
usual  money  counts  in  the  following  order:  First.  A  special  count  setting 
forth  a  promissory  note  for  $800,  dated  24th  June,  1841,  and  payable  in  twelve 
months.  Secondly.  Another  special  count  on  another  promissory  note  of  the 
same  date  with  the  former  for  $2,500,  payable  in  three  years. 

Then  follow  the  counts  for  monev  lent  and  advanced  to  defendant:  for 

V  7 

money  paid  out  and  expended  for  the  use  of  the  defendant;  for  money 
had  and  received  for  the  use  of  the  defendant;  and  then,  that  defendant  had 
accounted,  and  a  balance  in  arrear  was  found  to  be  due  by  him  to  the  testator 
which  he  had  promised  and  neglected  to  pay.  After  this,  on  another  sheet 
of  paper  which  was  appended  to  that  containing  the  prior  counts,  is  a  third 
special  count  on  another  promissory  note  for  the  sum  of  $2,500,  of  the  same 
date  with  the  two  first  notes,  and  of  the  same  character  as  to  parties,  but  pay- 
able in  two  years  after  its  date. 

Eule  No.  39  of  the  rules  governing  the  practice  of  this  court  is  not  appli- 
cable to  the  determination  of  the  question  now  raised,  inasmuch  as  leave  was 
obtained  by  the  special  order  of  the  court,  and  that  rule  only  applies  to 
amendments  of  course,  and  at  any  time,  in  or  out  of  term,  under  its  specified 

restrictions. 
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But  the  plaintiflf's  counsel,  in  resisting  this  motion,  contends  that  the  de- 
fendant has  not  laid  a  proper  foundation,  forasmuch  as  it  is  not  made  to  ap- 
pear what  amendments  have  been  made,  and  that  the  court  cannot  determine 
from  inspection  which  of  the  counts  is  the  amended  count. 

The  dechiration  on  file  has  two  clerical  indorsements;  the  first  is  August 
the  2d,  1S47,  stating  in  general  terms  that  the  paper  was  then  placed  on 
file,  and  the  other,  in  the  following  language:  "Amended  narr.,  tiled  Jan- 
uary 22,  1849;"  which  circumstance,  connected  with  the  order  in  which  the 
counts  are  arranged,  clearly  shows,  and  enables  the  court  to  determine,  that 
the  last  special  count  was  the  amended  count,  attached  by  the  counsel  to  the 
original  declaration. 

It  is  urged  b}'  the  defendant  in  support  of  his  motion  to  strike  out  this  last 
count  that  it  is  not  competent,  by  way  of  amendment,  to  introduce  a  new 
substantive  cause  of  action.  Before  considering  this  objection,  let  us  look  at 
the  facts  presented  by  the  record.  The  plaintiff  originally  declared  in  as- 
ainnpsit  on  two  promissory  notes,  drawn  b}'  Theodore  Komeyn  for  different 
amounts,  maturing  at  ditferent  periods,  and  added  the  usual  money  counts, 
answering  a  fjentral  indehtinent  by  the  defendant.  He  pleaded  in  abatement, 
and,  plainiilT  demurring  thereto,  no  further  action  was  had  until  after  judg- 
ment on  demurrer.  On  the  rendition  of  that  judgment  the  plaintiff  ap- 
plied to  the  court  and  obtained  permission  to  amend  his  declaration.  This 
was  on  the  5th  of  September,  1848,  the  June  term  being  still  in  session,  and 
only  one  term  having  elapsed  since  the  commencement  of  the  suit.  The  dis- 
cussion of  the  demurrer  disclosed  no  error  of  form  to  be  rectified  bv  amend- 
ment,  the  plea  demurred  to  being  in  substance  to  the  w^rit;  and  the  plaintiff 
did  not  amend  as  to  matter  of  form,  but  superadded  the  last  count,  setting 
forth  another  promissory  note,  of  the  same  date  with  the  others,  being  between 
the  same  parties,  and  evidently  part  of  the  same  original  transaction  and  in- 
debtment.  The  last  note,  maturing  two  years  after  date,  was  consequently 
within  the  statute  of  limitations  at  the  time,  when  leave  was  obtained  to 
amend,  and  xclien  the  amended  narr,  was  filed. 

The  summary  of  these  facts,  thus  presented  by  the  record,  is  this:  An  in- 
(lebtment  on  the  part  of  the  defendant  in  June,  1841,  to  the  testator  of  the 
l)laintiff,  in  the  amount  of  these  three  notes^  for  which  they  were  then  given, 
payable  at  one,  two,  and  three  years;  the  institution  of  suit  in  this  court  on 
the  first  and  last  notes  at  June  term,  1847;  the  second  note,  from  some  cause 
not  presented  by  the  files,  omitted  in  the  declaration  of  the  plaintiff,  and  that 
subsequently,  on  leave  obtained  before  the  lapse  of  two  terms;  the  second 
note,  maturing  at  two  years,  is  introduced  by  a  new  count  into  the  declara- 
tion, as  part  of  the  plaintiff's  original  cause  of  action;  that,  at  the  time  the 
said  leave  was  obtained,  a  separate  suit  could  have  been  brought  on  this  sec- 
ond note,  but  that  now,  if  this  motion  succeeds,  the  note  is  outlawed. 

^  546,  Gtneral  power  of  the  court  to  allow  amendments  to  promote  justice. 

Best,  chief  justice,  observes,  in  Taylor  and  others  v.  Lyon,  5  Bing.,  327, 
X^i'xX,^^  Questions  for  amendment  are  questions  for  the  discretion  of  the  courts 
xr.hich^  on  such  occasions^  is  to  he  so  exercised  diS  to  do  justice  between  the  parties." 

And  Park,  justice,  in  the  same  case,  says:  "Amendments  are  now  gener- 
ally allowed  at  every  stage  of  the  pleadings  for  the  advancement  of  justice. 
The  question  usually  is:  '  Will  any  injustice  he  done  hy  wliat  is  proposed? '^ 
and,  if  not^  the  amendment  is  allowed^ 

This  is  nothing  more  and  nothing  less  in  principle  than  what  was  ruled 
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more  than  a  century  before  in  Bearcroft  v.  The  Hundreds  of  Burnham  and 
Stone,  Lew.,  347;  and  The  Executors  of  the  Duke  of  Marlborough  v.  Glid- 
more,  2  Str.,  890.  Had  not  the  amendments  been  allowed  as  proposed  in  these 
cases,  the  statute  of  limitations  would  have  operated  as  a  bar,  and  manifest 
injustice  would  have  been  done  the  plaintiffs.  In  the  first  case  the  plaintiff's 
servant  had  been  robbed,  and  an  amendment  was  permitted,  after  issue  joined, 
and  the  trial  ready  at  bar,  changing  the  form  of  the  action  and  the  charaoier 
of  the  fact  on  which  it  was  hascd^  as  the  prior  proceeding  was  for  the  robbery, 
and  on  the  oath  of  the  master.  The  case  in  Strange  originally  averred  a  prom- 
ise to  the  testator  in  his  life-time^  which  was  barred,  and  the  declaration  was 
amended  by  a  new  count  laying  the  promise  to  have  been  made  to  the  exec- 
utors since  his  decease.  But  the  principle  governing  both  cases  is  that  con- 
tained in  Taylor  v,  Lyon:  Will  the  proposed  amendment  work  injustice?  if 
not,  it  should  be  allowed. 

In  Alwin  v,  Todd,  27  Eng.  Com.  L.,  344,  the  original  action  was  in  covenant 
on  a  charter-party.  The  breach  assigned  was  that  the  defendant  had  failed 
to  pay  the  sum  agreed  upon,  notwithstanding  the  plaintiff  had  performed  his 
part  of  the  agreement.  The  plea  was  non  est  factum^  denying  the  covenant. 
After  the  lapse  of  several  years  (the  proceedings  at  law  having  been  enjoined 
in  chancery  by  defendant)  the  plaintiff  was  permitted  to  amend  the  original 
declaration  by  substituting  therefor  an  entirely  new  count,  changing  £he  form 
of  action,  declaring  for  freight,  and  not  upon  the  covenants  of  the  charter- 
party ;  the  court  placing  its  judgment  on  the  ground  of  the  peculiar  circum- 
stances of  the  case  and  allowing  the  defendant  to  plead  de  novo. 

These  cases  show  the  extent  to  which  the  English  courts  have  gone  and  the 
principle  by  which  they  have  been  guided,  namely,  to  prevent  injustice  being 
done  to  either  party  by  allowing  or  refusing  amendments;  that  they  consid- 
ered the  power  discretionary  with  the  court,  and  to  be  exercised  according  to 
the  peculiar  circumstances  of  each  case.  Tidd,  in  his  elementary  treatise, 
collating  the  cases,  seems  to  lay  down  the  rule  that  a  new  count  should  not 
be  added  after  the  second  terra,  because,  by  the  prevailing  practice  in  the 
English  courts  of  common  law,  the  plaintiff  was  compelled  to  declare  before 
the  end  of  the  second  term  or  else  be  nonsuited.  And  this  rule  of  practice 
was  not  permitted  to  apply  to  that  class  of  amendments  which  merely  varied 
the  manner  of  stating  the  cause  of  action,  but  was  confined  to  new  counts 
for  a  different  or  a  new  substantive  cause  of  action.     2  Tidd,  754. 

The  opinion  of  Lord  Kenyon  in  the  case  of  Maddoc  v,  Hammet,  7  Terra, 
28,  referred  to  by  Mr.  Justice  Whipple  in  1  Doug.,  444,  does  not  modify  the 
rule  or  question  the  discretionary  power  of  the  court,  but  places  the  amend- 
ment on  the  ground  that  in  the  penal  action  for  usu^^y  a  new  substantive  cause 
of  action  would  not  be  permitted  to  be  introduced  by  way  of  amendment. 

The  most  reliable  American  cases  seem  to  me  to  consider  amendments 
at  any  stage  within  the  discretion  of  the  court,  and  to  be  governed  by  the 
same  principle  of  doing  justice,  even  to  the  extent  of  permitting  a  new  cause 
of  action  to  be  introduced  after  plea  by  the  addition  of  a  new  count  to  the 
declaration.  The  rule  is  so  declared  in  1  Dunlap,  204,  which  cites  2  John., 
206,  in  which  the  amendment  proposed  was  refused  on  the  ground  of  the  un- 
reasonable conduct  of  the  plaintiff  in  delaying  his  proceeding;  but  the  court 
recognize  the  rule  as  contained  in  the  English  cases.  In  Smith  v.  Barker,  3 
Daj'^,  314,  the  contract  declared  on  was*  for  building  a  ship,  yet  the  declara- 
tion was  permitted  to  be  amended  while  the  case  was  before  the  jury,  so  as  to 
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exhibit  the  cause  of  action  to  be  ^"^  the  finishing  of  a  ship;^'  Livingston, 
justice,  declaring  that  the  party  might  eo  amend  at  any  stage  of  the  pro- 
ceedings. 

In  the  case  of  The  Schooner  Harmony,  1  Gall.,  124,  Mr.  Justice  Story  ob- 
serves: That  upon  examination  he  did  not  find  that  an  amendment,  intro- 
ductive  of  a  new  cause  of  action,  was  objectionable  at  common  law,  but  that 
such  had  been  allowed  under  particular  circumstances;  and  that  the  fact  that 
the  statute  of  limitations  would  run  against  such  new  cause  of  action  was  a 
circumstance  presenting  a  strong  reason  for  permitting  such  amendment.  He 
refused  the  amendment  proposed  in  that  case,  not  because  the  court  possessed 
not  the  discretionary  power,  but  because  the  statute  of  limitations  "had  run 
against  the  recovery  of  the  forfeiture,"  and  by  allowing  the  amendment  it 
would  be  introductive  of  a  new  snistantive  offense^  as  the  cause  of  the  original 
information  was  outlawed. 

In  some  of  the  states  there  are  statutory  provisions  conferring  the  right 
upon  parties  to  amend  their  pleadings  on  or  before  trial,  and  the  courts  have 
no  discretion  to  refuse.  Such  is  the  case  in  Pennsylvania.  The  statute  of 
1806,  commonly  called  the  arbitration  law  of  that  state,  forbids  that  the 
plaintiff  shall  be  nonsuited  for  any  informality  in  any  declaration,  and  con- 
fers upon  him  the  right  to  amend  at  any  time  before  the  cause  is  committed 
to  the  jury.  Purd.,  411.  In  Maryland  amendments  may  be  made  before  the 
verdict,  so  as  to  bring  the  matter  in  controversy  between  the  parties  fairly  to 
trial.  4  Griffith,  951.  And  in  Massachusetts  a  similar  provision  exists  by 
the  statute  of  1784.  These  statutory  enactments  explain  the  decisions  in 
those  states  which  would  seem  to  deny  the  discretionary  power  of  amend- 
ments introductive  of  a  new  and  kindred  cause  of  action.  Mr.  Justice  Tilgh- 
man,  in  2  Serg.  &  R.,  3,  places  the  decision  of  the  court  on  the  construction 
of  the  statute,  "  the  object  of  which  was  the  attainment  of  substantial 
justice,  unembarrassed  by  form,"  and  declares  that  under  its  provisions  an  en- 
tirely new  cause  of  action  shall  not  be  introduced  under  pretense  of  amend- 
ment, that  is,  in  an  action  of  slander  the  plaintiff  shall  not  introduce  a  new 
count  for  trover  or  malicious  prosecution;  or,  in  debt  or  covenant,  he  shall 
not  amend  by  changing  his  action  into  assumpsit  on  promises.  But,  even 
under  the  statute,  the  party  might,  as  a  matter  of  rights  provided  he  adhered 
to  the  original  cause  of  action,  add  a  new  count,  substantially  different  from 
the  original  declaration. 

Mr.  Justice  Duncan,  in  8  Serg.  &  R.,  287,  likewise  confines  the  decision  of 
the  court  expressly  to  the  construction  of  the  statute;  and  as  Ebersol  v.  King, 
and  Cunningham  v.  Day,  5  Bin.,  51,  and  2  Serg.  &  R.,  1,  had  been  referred 
to  in  the  argument,  he  follows  in  the  path  of  those  cases,  and  admits  the 
amendment,  because  it  was  not  the  substitution  of  a  new  cause  of  contro- 
versy for  the  original  decla,ration,  and  was  therefore  one  of  the  cases  provided 
for  in  the  statute.  Such  was  also  the  case  of  Shook  v,  McChesney,  4  Yeates, 
where,  in  slander,  the  court  would  not  permit  an  amendment  adding  a  new 
count  for  a  malicious  prosecution,  such  amendments  not  being  within  the  pro- 
vrsions  of  the  act  of  1806. 

The  application  in  these  cases  was  not  to  the  discretion  of  the  court,  under 
pecnliar  circumstances,  showing  that  great  injustice  would  be  done  by  a  re- 
fusal, and  asking  a  boon,  under  the  power  conferred  upon  the  court  by  the 
common  law;  but  the  amendments  were  demanded  as  a  matter  of  right;  and 
it  is  error  in  the  inferior  courts  in  Pennsysvania  to  refuse  such  statutory 
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amendments,  so  as  to  make  the  declaration  conform  to  the  evidence  which 
has  been  introduced  on  the  trial,  and  this  because  the  statute  conferred  the 
right.  Hence  the  courts  in  that  state  have,  in  the  cases  cited,  based  their 
decisions  on  the  strict  construction  of  the  state  statute,  and  employed  the  lan- 
guage used  in  this  motion,  "  that  a  new  substantive  cause  of  action  cannot  be 
introduced  by  way  of  amendment.**  The  question  was  not,  as  in  5Bing.: 
"Will  any  injustice  be  done  by  what  is  proposed?"  but,  are  we  bound  by 
our  statute  to  permit  the  plaintiff  by  amendment  to  institute  a  new  and  an 
entirely  different  suit  from  that  set  forth  in  his  original  declaration? 

In  the  same  light  do  I  view  the  cases  of  Ilayne  v,  Morgan,  3  Mass.,  208; 
Vancleef  v.  Therasson,  3  Pick.,  12;  Bull  v.  Chaflin,  5  Pick.,  304;  Heredia  v. 
Ayres,  12  Pick.,  334.  But  in  Gay  v.  Homer,  13  Pick.,  535,  the  court  permitted, 
in  an  action  for  slander,  new  counts  showmg  other  species  of  slander  than  that 
contained  in  the  original  narr.  on  the  principle  that  the  injury  complained  of 
aflPected  the  plaintiff's  reputation,  and  therefore  any  new  slander  rainjht  be 
added,  as  it  was  the  same  cause  of  action,  namely,  an  injury  to  plaintiff's  rep- 
utation, as  that  contained  in  the  original  counts.  Both  Chief  Justice  Parsons 
and  Chief  Justice  Parker  in  their  opinions  in  the  cases  cited  give  a  construc- 
tion of  the  statute  of  Massachusetts,  the  latter  observing  in  the  case  of  5  Pick- 
ering that  "The  new  count  offered  under  leave  to  amend  must  be  coiuistent 
with  the  former  counts,"  that  is,  of  kindred  character^  subject  to  the  sameplea^ 
and  such  as  might  have  been  ori/jinalli/  joined  with  the  others. 

And  such  must  be  the  characterof  the  amendment  at  common  law,  although 
Tindal,  chief  justice,  in  Alwin  v,  Todd,  allowed  the  entire  change  of  the 
pleadings,  substituting  a  different  cause  and  a  different  form  of  action  and  a 
different  defense  from  that  on  which  issue  had  been  originally  joined. 

§  647.  Declaration  may  he  amended  hy  introducing  a  new  cause  of  action  of 
Jcindred  nature. 

From  a  careful,  and  I  may  say  laborious,  consideration  of  the  cases  both  in 
England  and  in  this  country,  and  from  a  solicitude  to  avoid,  if  possible,  any 
innovation  upon  the  settled  practice  of  the  courts,  I  have  arrived  at  the  con- 
clusion that  it  is  competent  at  common  law  to  amend  the  declaration  by  a 
new  count,  introductive  of  a  new  cause  of  action,  provided  such  amendment 
corresponds  in  character  with  the  original  count,  is  a  kindred  cause,  admitting 
the  same  pleading  and  defense,  and  might  have  been  included  within  the  dec- 
laration originally  filed,  and  especially  where  such  cause  is  outlawed  by  the 
statute. 

I  cannot  perceive  the  injustice  to  the  defendant  by  an  adherence  to  this 
principle.  The  case  under  consideration  illustrated  its  propriety.  The  orig- 
inal cause  of  action  was  the  indebtment  of  the  defendant  to  the  testator  of  the 
plaintiffs  in  June,  1841.  The  evidence  of  that  indebtment  consisted  in  three 
promissory  notes,  then  given  on  time.  Action  is  brought  on  two  of  them  in  this 
court.  In  the  progress  of  the  cause,  and  before  the  end  of  the  second  term, 
an  amended  count,  declaring  on  the  promissory  note,  is,  by  leave  of  the  court, 
superadded  to  the  original  declaration,  and  this,  when  a  distinct  suit  might 
have  been  instituted  upon  it,  as  not  then  precluded  by  the  statute  of  limita- 
tions. Where,  then,  the  injustice  to  the  defendant  by  not  introducing  it  in  this 
suit?  Every  legal  defense  is  still  open  to  him.  If  it  be  not  his  contract,  or  if  it 
has  been  paid,  or  if  time  was  given  to  the  drawer,  or  if  he  was  released  in  any 
way  by  the  conduct  of  the  holder,  all  these  circumstances  of  defense  are  still 
available  —  on  the  new  as  on  the  old  counts.   His  plea  of  the  general  issue  is  not 
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affected  by  the  amendment;  it  may  stand,  or  he  may  plead  the  same  de  novo 
as  applicable  now  to  all  the  notes.  Had  distinct  and  separate  suits  been 
brought  upon  the  three  notes,  the  court,  on  application,  would  have  directed 
their  consolidation  into  one  to  prevent  the  accumulation  of  costs,  and  because 
they  were  of  kindred  character,  between  the  same  parties,  for  the  same  in- 
debtment,  and  admitted  of  the  same  pleading.  For  the  promissory  note  of 
itself  is  not  the  cause  of  action;  it  is  but  the  evidence  of  a  promise  to  pay  a 
previons  indebtment,  the  failure  to  fulfill  which  gives  the  right  to  sue. 

§  648.   Cases  distinguished. 

Where,  then,  the  injustice  in  allowing  the  amendment?  Is  the  defendant 
taken  by  surprise?  If  so,  the  court  will  see  that  that  circumstance  does  not 
impair  his  defense.  Is  he  deprived  of  any  legitimate  defense?  No.  Does 
the  amendment  change  the  character  of  the  action  ?  No.  Wherefore  then 
strike  it  out?  Because,  it  is  argued,  it  introduces  a  new  substantive  cause  of 
action.  Suppose  it  does.  It  is  not  adding  a  count  in  covenant  to  a  declara- 
tion in  assumpsit.  It  is  not  building  trover  upon  slander,  so  abhorrent  to 
the  judicial  taste  of  Mr.  Jstice  Tilghman,  in  Cunningham  v.  Day.  It  is  not, 
as  in  Alwin  v.  Todd,  changing  an  action  of  covenant  into  a  quantum  meruit 
for  work  and  labor  done,  and  extinguishing  the  entire  pleading  ab  initio;  it  is 
not,  as  in  Strange,  substituting  a  different  promise,  or,  as  in  Leving,  altering 
the  very  foundation  of  the  action;  it  is  not,  as  in  1  Douglass,  adding  a  count 
for  money  had  and  received  to  a  declaration  in  debt  for  the  recovery  of  a 
penalty  for  money.  It  is  not  a  count  for  a  fresh  indebtment,  accruing  since 
the  bringing  of  the  action;  but  a  count  on  one  of  the  special  promises  of  the 
defendant  to  pay  the  debt  existing  before  the  commencement  of  the  suit,  the 
withholding  the  paj^ment  of  which  debt  is  in  fact  the  cause  of  action,  and 
consequently  the  new  count  is  in  strictness  and  in  truth  not  introductive  of  a 
new  substantive  cause  of  action. 

I  am  not  disposed  to  overturn  decisions,  although,  I  will  not  permit  even  a 
sacred  regard  for  stare  decisis  to  lead  me  to  overlook  the  justice  of  the  case. 
And  when  I  cannot  discover  what  injustice  is  done  to  the  defendant,  and 
clearly  see  that  injustice  will  be  done  to  the  plaintiff  by  striking  out  the  new 
count,  I  cannot,  I  will  not  hesitate.  ^^ Fiat  justitia^^ — even  if  the  judicial 
firmament  of  ages  should  totter  and  fall. 

If  the  question  was  exactly  such  as  that  raised  before  the  supreme  court  of 
the  state,  I  should  be  inclined  to  pause  from  a  just  regard  to  the  learning  and 
Integrity  of  that  high  judicial  tribunal.  But  such  is  not  the  case.  There  the 
attempt  was  '*to  change  an  action  originalh''  brought  to  recover  a  penalty 
under  the  statute  of  usury  into  an  ordinary  common-law  action  for  money 
had  and  received;  there,  in  the  language  of  Chief  Justice  Whipple,  "the 
plaintiffs  sought  to  abandon  their  original  cause  of  action  and  substitute  an- 
other, different  from  it  in  form^  substance  and  fact.^^  Here  the  amendment 
has  not  changed  either  the  form  of  the  action,  the  substance  of  the  contro- 
versy or  the  character  of  the  facts.  All  these  incidents  of  suit  remain  as  they 
were  when  the  declaration  was  first  exhibited  and  filed.  It  was  in  assumpsit; 
it  continues  in  assumpsit.  Plaintiff  declared  on  promissory  notes, —  the 
amount  is  on  a  promissory  note, —  same  parties, —  and  same  complaint;  the 
original  special  counts  still  remain,  and  all  that  is  superadded  is  another  special 
count  of  the  same  character  and  language  as  the  first,  and  based  upon  the 

same  original  indebtment.    Under  these  circumstances,  therefore,  '*  to  strike 
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the  amended  count  from  the  files  "  would  be  doing  great  injustice  to  the  plaint- 
iff, and  permitting  the  avoidance  of  a  contract  on  the  sole  ground  of  technical 
exception.    The  motion  refused.  ' 


SMITH  V,  BABCOCK. 
(Circuit  Court  for  Massachusetts:  8  Sumner,  588-593.    1889.) 

Statement  of  Facts. —  This  is  a  motion  to  file  an  amended  answer.  The 
motion  was  accompanied  by  an  afSdavit  which  explains  in  what  particular 
the  defendant  desired  to  amend.  It  seems  that  the  defendant  had  made  a 
mistake  as  to  an  exhibit  marked  "C,"  and,  after  having  sworn  to  the  answer, 
found  the  real  agreement  that  he  supposed  he  had  filed  and  sworn  to  with  his 
answer.  He  now  desired  to  file  the  real  agreement,  and  state  when,  how  and 
where  he  had  discovered  bis  error. 

Opinion  by  Story,  J. 

The  general  rule^  of  courts  of  equity  in  the  amendment  of  answers  are  well 
known.  In  mere  matters  of  form,  or  mistakes  of  dates,  or  verbal  inaccura- 
cies, courts  of  equity  are  very  indulgent  in  allowing  amendments.  But  when 
application  is  made  to  amend  an  answer  in  material  facts,  or  to  change  essen- 
tially the  grounds  taken  in  the  original  answer,  courts  of  equity  are  exceed- 
ingly slow  and  reluctant  in  acceding  to  it.  To  support  such  applications  they 
require  very  cogent  circumstances,  and  such  as  repel  the  notion  of  any  at- 
tempt of  the  party  to  evade  the  justice  of  the  case,  or  to  set  up  new  and 
ingeniously  contrived  defenses  or  subterfuges. 

§  649.  Where  the  object  in  amending  an  answer  is  to  let  in  ne^o  fact9  and  de- 
fenses wholly  dependent  upon  parol  evidence^  the  courts  are  exceedingly  reluctant 
in  permitting  it  to  he  done. 

Where  the  object  is  to  let  in  new  facts  and  defenses  wholly  depending  upon 
parol  evidence  the  reluctance  of  the  court  is  greatly  increased,  since  it  has  a 
natural  tendency  to  encourage  carelessness  and  indifference  in  making  an- 
swers, and  leaves  much  room  open  for  the  introduction  of  testimony  manu- 
factured for  the  occasion. 

§  550.  where  new  facts  sought  to  he  introduced  are  xoritten  papers  or 

documents. 

But  where  the  new  facts  sought  to  be  introduced  are  written  papers  or  doc- 
uments, \vhich  have  been  omitted  by  accident  or  mistake,  there  the  same  rea- 
son does  not  apply  in  its  full  force,  for  such  papers  and  documents  cannot  be 
made  to  speak  a  different  language  from  that  which  originally  belonged  to 
them. 

§  561.  The  matter  of  permitting  amended  answer  to  he  filed  rests  within  the 
sound  discretion  of  the  court 

The  whole  matter  rests  in  the  sound  discretion  of  the  court.  I  should  be 
sorry  that  it  should  be  supposed  that  the  court  had  no  authority  to  grant 
leave  to  file  an  amended  answer  wherever  it  was  manifest  that  the  purposes 
of  substantial  justice  required  it.  On  the  other  hand,  considering  the  solem- 
nity of  answers,  I  should  be  sorry  to  see  any  practice  introduced  which  should 
in  any,  the  slightest,  degree  encourage  negligence  indifference,  or  inattention 
to  the  duties  imposed  by  law  upon  parties  who  are  called  upon  to  make  state- 
ments under  oath. 
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§  552.  Before  a  court  wiU  permit  an  amended  answer  to  he  filed  it  must  he 
perfectly  satisfied  that  the  reasons  assigned  ai^e  cogent  and  satisfactory. 

And  it  seems  to  me  that  before  any  court  of  equity  should  allow  such 
amended  answers  it  should  be  perfectl}"^  satisfied  that  the  reasons  assigned  for 
the  application  are  cogent  and  satisfactory;  that  the  mistakes  to  be  corrected 
or  the  facts  to  be  added  are  made  highly  probable,  if  not  certain ;  that  they 
are  material  to  the  merits  of  the  case  in  controversy ;  that  the  party  has  not 
been  guilty  of  gross  negligence;  and  that  the  mistakes  have  been  ascertained, 
and  the  new  facts  have  come  to  the  knowledge  of  the  party  since  the  original 
answer  was  put  in  and  sworn  to.  Where  the  party  relies  upon  new  facts 
which  have  come  to  his  knowledge  since  the  answer  was  put  in,  or  where  it  is 
manifest  that  he  has  been  taken  by  surprise,  or  where  the  mistake  or  omis- 
sion is  manifestly  a  mere  inadvertence  and  oversight,  there  is  generally  less 
reason  to  object  to  the  amendment  than  there  is  where  the  whole  bearing  of 
the  facts  and  evidence  must  have  been  well  known  before  the  answer  was 
put  in. 

The  present  case  is  not  an  application  to  substitute  one  written  document 
for  another,  which  was  annexed  to  the  original  answer  by  mistake,  the  mis- 
take having  been  subsequently  ascertained.  If  it  were,  the  court  would  not 
hesitate  to  allow  it;  for  the  danger  of  perjury,  or  of  a  corrupt  manufacture  of 
an  instrument  to  suit  a  new  purpose,  would  not  ordinarily  occur.  And,  in- 
deed, the  court,  before  allowing  the  amendment,  would  require  plenary  proof 
of  the  antecedent  existence,  as  well  as  of  the  genuineness  of  the  instrument. 
Xor  can  this  be  said  to  be  a  case  in  which  the  amendment  proposes  to  offer 
parol  evidence  to  mere  facts  in  pais.  It  is  an  intermediate  case,  where  the 
proposed  amendment  seeks  to  show  that  the  instrument  annexed  to  the  an- 
swer is  not  the  original  instrument  executed  at  the  time  of  the  conveyance, 
or  a  copy  thereof,  but  that  it  varies  from  that  instrument  in  some  important 
particulars,  material  to  the  present  controversy ;  that  the  original  has  been  lost 
or  mislaid  by  the  party  (not  the  defendant)  to  whom  it  belonged ;  that  the 
contents,  so  far  as  they  are  material  in  this  application,  as  well  as  the  exist- 
ence and  genuineness  of  the  paper,  can  be  established  by  satisfactory  evidence 
of  disinterested  persons,  who  were  present  at  its  execution  and  knew  its  con- 
tents; and  that  the  mistake  in  the  answer  was  not  discovered  until  long  after 
the  answer  was  sworn  to  and  filed,  upon  a  conference  with  the  parties,  who 
were  connected  with  the  original  transaction ;  and  that  the  materiality  of  the 
mistake  was  wholly  unsuspected  until  it  was  recently  brought  out,  as  a  point 
of  objection,  by  the  other  side. 

Xow,  upon  the  present  application,  it  is  not  necessary,  nor  would  it  be  proper, 
finally  to  decide  whether  the  fact  of  such  a  mistake  is  positivelv  and  abso- 
]utel3'  made  out,  or  the  existence  and  genuineness  of  such  an  original  estab- 
lished beyond  all  controversy  by  the  evidence.  That  would  be  more  proper 
for  consideration  upon  the  final  hearing  of  the  cause  upon  the  whole  evidence, 
when  all  these  and  the  other  matters  are  put  in  issue  before  the  court  by  the 
whole  evidence  in  the  cause.  All  that  is  required  on  the  present  ex  parte  ap- 
plication is  that  the  court  should  be  satisfied  that  the  defendant  J^oble  has 
not  been  guilty  of  gross  or  inexcusable  negligence  in  not  before  ascertaining 
the  facts  or  instituting  inquiries  respecting  them ;  that  there  is  a  high  prob- 
ability that  there  was  such  a  genuine,  original  instrument,  different  from  that 
annexed  to  the  answer;  that  there  has  been  an  entire  good  faith  on  the  part 
of  the  defendant  Noble;  and  that  there  has  been  a  real  and  inadvertent  mis- 
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take.  I  must  say  that,  upon  all  these  points,  the  evidence  is  clear  and  cogent. 
I  do  not  say  that  it  is  conclusive  or  irresistible.  That  there  was  such  an  orig- 
inal, genuine  instrument,  differing  from  that  annexed  to  the  answer,  is  made 
out  by  the  affidavit  of  Mr.  Cross  and  Mr.  Kinsman,  in  a  manner  which  I  can 
scarcely  deem  open  to  serious  doubt.  At  least  I  cannot,  in  the  present  state  of 
evidence,  overcome  it  without  believing  both  those  gentlemen  have  made  very 
gross  misstatements  and  deliberately  affirmed  matters  absolutel}'  false.  Cer- 
tainly I  can  come  to  no  such  conclusion.  Their  narratives  carry  with  them 
an  intrinsic  probability;  and  I  may  say  that  Mr.  Kinsman's  known  character 
at  the  Portland  bar  forbids  such  an  imputation. 

§563.  Courts  of  equity  will  not  encourage  rashness  or  negligence  or  indif- 
ference in  drawing  up  answers  by  being  too  indulgent  in  allowing  amendments, 

I  have  paused  a  good  deal  upon  this  matter,  because  I  am  exceeding  unwill- 
ing to  encourage  any  rashness  or  negligence  or  indifference  in  drawing  up 
answers.  But  I  deem  it  indispensable  to  the  purposes  of  the  administration  of 
public  justice  to  hold  to  a  strict  course  against  allowing  parties,  upon  after- 
thoughts and  new  suggestions  and  new  aspects  of  a  cause,  to  change  the  post- 
ure of  the  case  from  that  in  which  they  deliberately  chose  originally  to  pre- 
sent it  to  the  court.  Still,  we  must  make  allowances  for  human  error  and 
infirmity;  and  the  object  of  all  courts  must  be  substantially  the  same:  not  to 
shut  out  truth  where  it  is  clearly  seen,  but  rather  to  invite  its  admission  if  it 
may  be  done  without  the  introduction  of  other  mischiefs.  I  believe  that  my 
dutj'^  requires  me  on  this  occasion  to  allow  a  supplemental  answer  to  be  filed. 
But  certainly  I  ought  not  to  accede  to  the  introduction  into  the  cause  of  that 
annexed  to  the  motion  of  the  defendant.  It  would  be  injustice  to  him  and 
not  justice  to  the  other  side.  The  proposed  supplemental  answer  contains  no 
explanations  of  the  supposed  mistake  and  no  statement  of  the  circumstances 
under  which  it  originated ;  and  no  positive  allegations  of  the  contents  of  the 
lost  original  instrument.  It  amounts  to  a  positive  naked  denial  that  the  paper 
annexed  to  the  original  answer  is  that  which  was  executed  when  the  convey- 
ances referred  to  were  made.  So  that  upon  this  naked  statement  the  two 
answers  would  directly  and  flatly  contradict  each  other;  and  the  answers, 
being  without  any  circumstances  to  explain  the  contradiction,  would,  as  evi- 
dence, become  mere  nullities  and  could  neither  of  them  be  entitled  to  any 
credit.  What  I  shall  do,  therefore,  is  to  grant  the  motion'^wJ  modo^  allowing  a 
supplemental  answer  to  be  put  in,  which  shall  fully  and  positively  and  accu- 
rately state  all  the  attendant  circumstances  and  the  substantial  contents  of  the 
lost  instrument. 

I  have  examined  the  authorities  with  some  care  and  solicitude  to  assist  my 
own  judgment  upon  the  present  pccasion.  The  known  caution  and  scrupulous 
hesitation  of  Lord  Eldon  make  his  decisions  on  such  a  subject  of  peculiar 
value.  He  has  not  hesitated  to  go  as  far  as  I  have  gone.  Naj^  he  and  other 
judges  have  gone  somewhat  further.  In  Livesay  v.  Wilson,  1  Ves.  &  Beam., 
149,  Lord  Eldon  was  asked  to  allow  a  defendant  to  amend  his  original  an- 
swer, which  had  stated  that  he  took  possession  of  the  whole  of  certain  real 
estate,  under  a  contract,  of  which  a  specific  performance  was  sought,  so  far  as 
to  show  that  he  had  taken  possession  of  a  part  only.  He  refused  it  unless  the 
defendant  would  swear  that,  when  he  swore  to  the  original  answer,  he  meant 
to  swear  in  the  sense  in  which  he  now  desired  to  be  at  liberty  to  swear  to  the 
fact.  This  seems  to  convey  a  manifest  implication  that,  if  he  would  so  swear, 
he  might  file  an  amendment  of  the  answer,  although  it  was  merely  evidence 
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of  a  fact  in  pais  and  resting  in  the  knowledge  of  the  defendant.  In  Strange 
r.  Collins,  2  Ves.  &  Beam.,  163,  the  defendant  tad  sworn  in  his  answer  (April, 
1813)  that  he  had  obtained  letters  of  administration  on  his  father's  estate,  in 
which  character  he  was  sued  for  a  legacy.  lie  now  moved  to  file  a  further 
answer,  stating  (among  other  things)  by  his  atfidavit  that  upon  looking  over 
papers  and  deeds,  since  putting  in  his  answer,  he  found  that  an  administration 
was  granted  to  him  of  his  father's  eflFects  in  the  j'ear  1797,  at  which  time  the 
defendant  was  just  of  age,  and  but  little  acquainted  with  business,  and  entirely 
ignorant  of  law,  and  considering  that  he  was  only  doing  some  formal  act,  to 
make  out  a  title  to  some  leasehold  property  of  his  father  which  he  had  sold. 
Lord  Eldon,  upon  the  whole  circumstances,  which  were  detailed  at  large  in 
the  aflSdavit,  allowed  the  amendment  to  be  filed. 

Upon  this  occasion  his  lordship  said:  ''This  is  a  motion  of  considerable  im- 
portance, for  leave  to  file  a  supplemental  answer;  the  object  of  which  is  to 
admit  that  defendant  is  administrator  of  his  father,  and,  as  such,  has  effects 
saflScient  to  satisfy  this  legacy ;  which  the  answer  denies.  There  is  no  sug- 
gestion by  affidavit  that  this  application  is  made  in  consequence  of  any  knowl- 
edge or  threat  of  an  indictment  for  perjury.  The  application  is  supported  by 
an  affidavit,  stating  positively  that,  when  the  defendant  gave  instructions  for, 
and  swore  to,  his  answer,  he  had  no  recollection  of  the  letters  of  administration, 
or  that  they  in  any  way  related  to  the  matters  in  the  bill;  and  that  he  never 
considered  himself,  but  considered  his  mother  as  altogether  in  possession,  she 
keeping  the  accounts;  a  representation  not  unnatural  by  an  ignorant  man. 
It  is  obvious  that  unless  there  is  some  general  ground  upon  which  the  defend- 
ant ought  not  to  be  permitted  to  put  in  a  supplemental  answer,  it  is  for  the 
benefit  of  the  plaintiff  that  he  should  do  so.  But,  whether  the  plaintiff  may 
choose  to  except  to  it  or  not,  care  must  be  taken  that  public  principle  is  not 
infringed;  and  the  objection  that  has  been  made  justifies  me  in  requiring 
commissioners  to  pay  more  attention  to  transactions  of  so  solemn  a  nature  as 
taking  answers  upon  oath  than  has  been  applied  in  this  instance,  in  which 
there  is  a  degree  of  carelessness  which  is  shocking  in  moral  consideration;  the 
answer  twice  positively  denying  that  the  defendant  is  the  administrator,  and 
that  he  ever  possessed  any  part  of  his  father's  effects;  the  former  a  pure  denial 
of  a  matter  of  fact,  the  other  a  fact,  upon  which  an  ignorant  farmer  might 
make  a  mistake,  but  commissioners  or  the  attorney  could  not."  In  Edwards 
V.  M'Leay,  2  Ves.  &  Beam.,  256,  a  motion  was  made  to  file  a  supplementary 
answer  upon  an  allegation  of  the  discovery  of  an  entry  or  minute  in  a  parish 
book,  after  the  answer  had  been  sworn  to  and  filed,  the  defendant  by  his  affi- 
davit stating  that  at  the  time  of  filing  his  answer  he  had  no  recollection  of 
such  entry. 

Lord  Eldon  granted  the  application,  and  said:  "There  are  many  cases  in 
which  Lord  Thurlow  refused  leave  to  amend  an  answer;  and  that  is  obviously 
right  upon  this  reason,  that  the  court,  permitting  the  distruction  of  the  an- 
swer upon  the  record,  and  the  substitution  of  another,  has  no  security  as  to 
the  propriety  with  which  the  first  answer  was  sworn.  The  course  since  has 
therefore  been  to  permit  an  additional  answer  to  be  filed,  which  has  been  done 
in  many  instances,  always  with  great  difficulty,  where  an  addition  is  to  be  put 
upon  the  record  prejudicial  to  the  plaintiff,  though  the  court  would  be  in- 
clined to  yield  to  the  application  if  the  object  was  to  remove  out  of  the  plaint- 
iff*s  way  the  effect  of  a  denial,  or  to  give  him  the  benefit  of  an  admission, 
material,  perhaps  conclusive,  to  enable  him  to  obtain  a  decree.    Where,  there- 
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fore,  the  opposition  to  such  application  is  not  upon  the  ground  that  it  is 
against  the  plaintiff's  interest  that  such  supplemental  answer  should  be  put  in, 
that,  with  reference  to  his  interest  in  that  cause  or  property,  any  mischief  can 
arise  to  the  plaintiff,  the  only  ground  for  hesitation  is  the  public  interest,  upon 
the  circumstance  that  the  defendant  might  have  been  guilty  of  perjury,  and  a 
prosecution  for  that  offense  may  be  required  by  the  public  interest.  In  sev- 
eral instances,  though  that  has  been  alleged,  the  court  has  permitted  such 
supplemental  answers.  On  the  one  hand,  it  has  been  constantly  argued  that, 
permitting  it,  the  court  decides  against  the  prosecution;  on  the  other,  it  is  fre- 
quently urged  with  w^eight,  that  the  court,  refusing  this,  goes  a  great  way 
towards  convicting  the  defendant.  The  truth  is,  this  permission  ought  to  have 
no  influence  either  way  upon  such  prosecution.  But  a  case  was  mentioned 
by  Mr.  Spranger  which  throws  much  difficulty  in  the  way.  The  King  v.  Carr, 
1  Sid.,  418 ;  2  Keb.,  516.  Upon  an  indictment  for  perjury  in  an  answer  to  which 
exceptions  were  taken,  and  a  second  answer  put  in  giving  an  explanation, 
it  was  resolved  that  nothing  shall  be  assigned  as  perjury  which  is  explained  by 
the  second  answer,  because  the  second  answer  makes  that  which  was  first  a  per- 
jury no  perjury.  Whether  that  would  be  held  now  or  not  there  is  a  material 
distinction  from  this  case.  The  habit  of  the  court  now  is  to  consider  an  in- 
suflScient  answer  as  no  answer.  If  the  exceptions  produce  an  explanation,  the 
two  are  taken  as  one  answer;  and,  perhaps,  in  favor  of  a  person  accused,  the 
court  might  hold  them  to  be  one  answer,  containing  the  explanation  with 
the  assertion  constituting  the  charge.  I  should  have  had  considerable  diffi- 
culty in  acceding  to  that.  Upon  this  application  for  leave  to  put  in  a  supple^ 
mental  answer,  considering  all  the  consequences,  and  professing  not  to  hold 
that  the  explanation  by  such  other  answer  takes  away  the  opportunity  of  in- 
dictment upon  the  former  answer,  I  think  I  ought  to  permit  a  supplemental 
or  other  answer  to  be  filed  in  this  case  on  payment  of  costs."  There  are 
other  cases  to  the  same  effect  (see  Wells  v.  Wood,  10  Ves.,  401 ;  Bo  wen  v. 
Cross,  4  John.  Ch.  Rep.,  375,  and  the  cases  there  cited  and  those  collected  in 
the  reporter's  note  (a)  to  Livesay  v.  Wilson,  1  Ves.  &  Beam.,  149,  150),  but  I 
think  that  these  sufficiently  show  the  practice. 

I  shall,  therefore,  make  an  order  allowing  a  supplementary  answer  to  bo 
filed;  but  I  shall  expect  it  to  contain  a  full  and  positive  statement  of  all  the 
circumstances  and  of  the  substance  of  the  original  instrument,  and  in  what 
particulars  (as  far  as  may  be  practicable)  it  differs  from  that  annexed  to  the 
original  answer  in  this  case. 

CALLOWAY  V,  DOBSON. 
(Circuit  Court  for  Virginia:  1  Marshall,  119-125.    1807.) 

Statement  of  Facts. —  At  the  November  term  of  this  court,  1801,  a  judg- 
ment at  law  was  rendered  in  favor  of  Matthew  and  John  Dobson,  administra- 
tors of  John  Dobson,  deceased,  who  was  the  surviving  partner  of  Dobson, 
Daltera  &  Walker,  of  Liverpool,  against  James  Calloway,  surviving  partner  of 
Trents  &  Calloway.  The  judgment  was  rendered  in  an  action  of  dssumpsit 
brought  to  recover  a  large  balance  alleged  to  be  due  to  the  Liverpool  firm,  on 
closing  their  very  extensiye  transactions,  which  had  been  carried  on  for  a 
series  of  years.  The  defendant  at  law  applied  to  this  court  for  an  injunction 
to  restrain  all  proceedings  upon  the  judgment,  charging  the  plaintiffs  with 
fraud  in  the  rendition  of  their  account,  and  insisting  that  the  remittances  in 
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goods,  bills  and  tobacco  sent  by  Trents  &  Callowaj^  to  Dobson,  Daltera  6s 
Walker^  would,  if  they  had  been  disposed  of  to  the  best  advantage,  nearly  or 
entirely  have  extinguished  the  balance  for  which  the  judgment  at  law  was 
rendered.  The  injunction  was  awarded,  and  the  plaintiff  at  law,  Matthew 
Dobson,  filed  a  very  elaborate  answer  denying  all  fraud,  and  annexing  thereto 
a  detailed  statement  of  sales  of  tobacco  shipped  by  Trents  &  Calloway  to  Dob- 
son, Daltera  &  Walker,  with  which  the  defendant  at  law  had  been  credited, 
drawn  from  the  books  of  the  latter  firm ;  which  detailed  account,  he  declared, 
contained  all  the  tobacco  which  had  been  shipped  by  Trents  &  Calloway  to 
Dobson,  Daltera  &  Walker,  of  which  the  books  of  the  firm  Contained  any  evi- 
dence. At  the  November  term  of  this  court,  1806,  the  court  rendered  the 
following  interlocutory  decree:  "  The  court  is  of  opinion  that  the  account  an- 
nexed to  the  defendant's  answer  of  the  sales  of  tobacco  consigned  to  Dobson, 
Daltera  &  Walker  by  Trents  &  Calloway,  which  is  stated  by  him  to  be  a  com- 
plete transcript  from  the  books  of  the  former,  exhibiting  all  the  entries  therein 
made  relative  to  the  tobaccos  which  constitute  the  subject  of  controvers}^  not 
conforming  in  the  number  of  hogsheads  sold  with  the  accounts  previously  ren- 
dered, on  which  the  judgment  at  law  was  obtained,  affords  such  reason  to 
suspect  the  verity  of  those  accounts  as  to  entitle  the  plaintiff  in  equity  to  sub- 
mit that  circumstance  to  the  consideration  of  a  jury.  The  court  doth  there- 
fore direct  that  an  issue  be  made  up  and  tried  at  the  bar  of  this  court,  to 
determine  whether  the  plaintiff  be  entitled  to  any,  and,  if  to  any,  what  additional 
credit  for  ninety-three  hogsheads  of  tobacco,  consigned  by  them  to  Dobson, 
Daltera  &  Walker,  and  not  accounted  for  in  the  detailed  account  of  sales  an- 
nexed to  the  defendant's  answer." 

At  this  term  the  defendant  moved  for  leave  to  file  a  supplemental  answer, 
upon  grounds  which  are  considered  in  the  following  opinion: 

§  554.  Motions  to  amend  the  pleadings  in  equity  and  at  law  are  addressed  to 
the  discretion  of  the  courts  in  the  exercise  of  which  there  are  no  limits  hut  the 
furtherance  of  justice  and  the  restraint  of  gross  negligence. 

Opinion  by  Marshall,  C.  J. 

This  bill  was  brought  to  charge  the  original  defendants,  who  had  obtained 
a  judgment  at  law  on  a  general  account  of  sales  of  tobacco,  shipped  to  them 
by  the  plaintiff,  with  unfairness  in  the  rendition  of  that  account,  and  calls  for 
a  detailed  account  of  sales,  which  would  enable  the  plaintiff  to  detect  the 
fraud  if  any  was  committed.  The  present  defendant,  who  is  the  representa- 
tive  of  the  surviving  partner  of  Dobson,  Daltera  &  Walker,  filed  his  answer, 
to  Avhich  he  annexed  a  detailed  account,  which  he  declared  exhibited  all  the 
information  contained  in  the  books  of  his  testator.  On  the  hearing  of  the 
caase  it  appeared  that  the  general  account  of  sales,  on  which  the  judgment 
was  rendered,  comprehended  ninety-three  hogsheads  of  tobacco  not  included 
in  the  detailed  accounts,  and  this  difference  was  considered  by  the  court  as 
evidence  that  the  tobacco  had  not  really  been  sold,  in  consequence  of  which 
an  issue  was  directed  to  ascertain  the  compensation  to  which  the  plaintiff  was  . 
entitled  for  tobacco  shipped  to  the  testator  of  the  defendant  and  not  duly 
credited  to  him.  When  informed  of  this  interlocutory  decree  the  defendant 
finds  among  the  books  of  his  testator,  which  was  in  his  possession  when  the 
original  answer  was  drawn,  further  detailed  accounts  of  ninety  hogsheads  of 
tobacco,  and  moves  to  amend  his  answer  so  as  now  to  avail  himself,  by  way 
of  answer,  of  these  additional  accounts. 

That  a  court  possesses  the  power  to  allow  any  amendments  in  the  plead- 
in 
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ings  while  a  case  is  dependin/^  is  not  to  be  questioned,  and  this  power  is  liber- 
ally exercised,  both  in  courts  of  equity  and  common  law,  for  the  furtherance 
of  justice.  Perhaps  the  legal  discretion  which  exists  in  the  case  acknowledges 
no  other  limit  than  is  necessary  for  its  purposes  of  justice  and  for  the  restraint 
of  gross  and  inexcusable  negligence.  Along  course  of  experience  has  marked, 
not  indeed  with  absolute  precision,  but  with  some  accuracy,  the  extent  of  these 
limits.  In  courts  of  common  law  amendments  to  the  pleadings  have  been  per- 
mitted after  the  argument  of  a  demurrer,  and  after  the  opinion  of  the  court 
has  been  understood,  and  amendments  have  also  been  permitted  after  verdict, 
when  a  new  tria4  has  been  awarded. 

§  555.  In  courts  of  equity  amendments  to  the  answer  will  he  seldom  allowed 
after  the  cause  has  heen  heard  and  tKe  opinion  of  the  court  ascertained. 

Although  courts  of  equity  seem  in  general  less  trammeled  by  technical 
rules  than  courts  of  law  they  exhibit  less  facility  in  allowing  amendments  to 
an  answer  than  is  exhibited  by  courts  of  law  in  allowing  amendments  to 
pleadings.  The  instances  are  rare  in  which  amendments  to  an  answer  have 
been  allowed  after  a  cause  has  been  heard  and  there  has  been  any  expression 
of  opinion  from  the  court. 

The  reason  is  obvious.  A  change  in  the  pleadings  generally  promotes,  and 
can  seldom  defeat,  the  justice  of  the  cause.  Where  such  change  may  defeat 
the  Justice  of  the  case  a  court  of  law  invariably  rejects  the  application  for 
leave  to  amend.  But  in  equity  the  answer  of  the  defendant  is  testimony  of 
the  highest  credit  and  is  often  conclusive.  The  amendment,  therefore,  may 
defeat  the  justice  of  the  case.  To  allow  a  defendant,  as  a  general  practice,  to 
change  his  answer  after  having  discovered  precisely,  from  the  opinion  of  the 
court  and  the  testimony  in  the  cause,  in  what  manner  it  may  be  modified  so 
as  to  effect  his  purpose,  would  certainly  be  a  dangerous  mode  of  proceeding. 

In  this  case  the  defendant  is  required  to  disclose  from  books  in  his  posses- 
sion the  names  of  all  the  persons  to  whom  the  tobacco  of  the  plaintiff  was 
sold,  that  he  may  be  enabled  to  examine  the  purchasers  respecting  the  verity 
of  the  account.  The  defendant  withholds  this  disclosure  as  to  ninety-three 
hogsheads.  After  finding  that  the  consequences  of  this  omission  are  unfavor- 
able to  himself  he  offers  to  make  it,  and  asks  to  be  placed  in  the  situation  he 
would  have  held  had  it  been  made  originally.  The  indulgence  requested  may 
promote  the  justice  of  the  case,  but  it  is  apparent  it  may  endanger  that  jus- 
tice. The  defendant  who  is  called  upon  for  discovering  may  disclose  just  as 
much  as  he  pleases,  may  take  the  chance  of  any  advantage  which  the  experi- 
ment may  afford,  with  the  confidence  that  its  proving  unsuccessful  will  do  him 

no  injury. 

It  is  extremely  probable  that  in  this  case  the  particular  accounts  now 
offered  were  overlooked,  and  not  purposely  concealed.  But  there  is  no  evi- 
dence of  this,  except  the  declaration  of  the  defendant  himself  —  a  declaration 
which  may  be  made  in  ever}^  case;  admitting  it  to  be  true,  it  implies  a  gross 
negligence,  which  is  of  a  description  so  calculated  for  the  introduction  of 
fraud,  that  the  general  policy  of  the  law  may  require  the  person  who  has  com- 
mitted it  to  bear  the  consequences. 

It  is  certainly  proper,  in  such  a  case,  for  courts  to  examine  precedents  and 
to  respect  them.  Those  which  the  research  of  counsel  has  produced  have  all 
been  considered.  The  case  of  The  Countess  of  Gainsborough  v,  Gifford,  2 
P.  Wil.,  424,  is  certainly  one  in  which  ah  amendment  was  allowed  after  a  de- 
cree, in  a  point  o^  which  the  materiality  of  the  amendment  had  been  ascer- 
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tained  by  the  opinion  of  the  court.    But  the  points  of  dissimilitude  between 
that  case  and  this  are  very  striking. 

In  that  case,  upon  the  first  suggestion  that  the  answer  contained  the  omis- 
sion which  was  relied  on,  and  before  any  opinion  of  the  court  was  avowed, 
the  mistake  was  asserted  and  in  a  great  measure  proved.  In  this,  the  mistake 
is  only  mentioned  after  the  opinion  of  the  court  has  disclosed  the  effect  of  the 
omission.  In  that  case,  the  amendment  only  restored  the  answer  to  its  origi- 
nal form,  it  only  replaced  the  averment  which  the  answer  originally  contained, 
which  the  defendant  supposed  and  had  a  right  to  suppose  that  it  still  con- 
tained. In  this,  it  introduces  new  and  important  matter  which  was  at  the 
time  in  the  power  of  the  defendant,  and  ought  to  have  been  originally  in- 
serted. In  that  case,  the  mistake  was  conclusively  shown  by  unexceptionable 
testimony,  and  was  a  mistake  not  occasioned  by  the  negligence  of  the  defend- 
ant. In  this,  it  is  shown  only  by  the  defendant  himself,  and,  admitting  all  he 
says,  must  be  ascribed  to  gross  negligence. 

When  it  is  perceived  that,  in  the  case  reported  by  Feere  Williams,  the 
amendment  was  in  the  first  instance  rejected,  and  was  afterwards  admitted 
with  great  difficulty,  it  is  difficult  to  resist  the  conviction  that  in  this  case 
the  application  would,  without  hesitation,  have  been  denied.  In  that  case,  it 
was  impossible  that  the  justice  of  the  case  could  have  been  impaired  by  the 
amendment,  or  that  gross  and  culpable  negligence  could  be  encouraged  by  it. 
In  this  case,  the  reverse  is  the  fact.  The  case  in  8  Vesey  [Jennings  v.  Mer- 
ton  College,  8  Yesey,  79]  is  nothing  more  than  the  common  case  of  an  amend- 
ment made  to  an  answer  before  the  cause  comes  on  for  hearing,  perhaps 
before  it  is  set  for  hearing.  The  case  in  10  Vesey  [Dolden  v.  The  Bank  of 
England,  10  Vesey,  284],  so  far  as  it  respects  amending  an  answer,  refers  only 
to  the  case  already  cited  from  the  eighth  volume  of  the  same  reporter,  and, 
so  far  as  it  respects  exceptions,  states  a  case  previous  to  a  hearing. 

The  case  in  Ambler  [Patterson  v.  Slaughter,  Ambler,  2924]  was  also  an 
amendment  made  before  a  hearing,  by  introducing  a  fact  not  to  be  proved  by 
the  defendant  himself,  but  which  only  let  him  in  to  prove  his  real  case.  The 
difiiculty  with  which  the  amendmemt  was  allowed  on  that  occasion  furnishes 
strong  reason  for  the  opinion  that  it  would  be,  without  hesitation,  rejected  in 
sach  a  case  as  this. 

The  principle  laid  down  in  Mitford  [Mitf.  Plead.,  IT,  18  and  324,  n.  (b)]  ap- 
pears from  the  note  mentioned  by  Mr.  Randolph  to  go  further  than,  from  the 
subsequent  practice  of  the  court  of  chancery,  would  seem  to  be  approved. 
Bat,  admitting  it  in  its  utmost  latitude,  it  only  goes  to  this:  that  where  the 
proofs  in  a  cause  show  a  case  not  put  in  issue  by  the  pleadings,  an  amendment 
will  be  permitted,  which  will  bring  the  proofs  and  the  real  case  before  the 
court.  [2  Madd.  Ch.,  375,  376;  4  Madd.  Eep.,  21-28;  Casler  v.  Wood,  1  Bald- 
win's Eep.,  289.] 

It  is  obvious  that  these  are  cases  far  short  of  the  present.  In  none  of  them 
can  there  exist  a  question  respecting  the  unfair  use  which  may  be  made  of 
the  indulgence. 

In  this  case,  the  amendment  would  go  beyond  any  which  has  ever  been  al- 
lowed, and  that  in  case  where  the  precedent  is  susceptible  of  infinite  abuse. 

The  amended  answer,  therefore,  cannot  be  received.  This  is  the  less  essen- 
tiaK  because  the  defendant  will  not  be  deprived  of  his  rights  to  give  the  act- 
ual sales  in  evidence  to  the  jury.    Motion  to  amend  overruled. 
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UNITED  STATES  v.  MOSELY. 
(District  Court  for  California:  7  Sawyer,  265-270.  .  1881.) 

Opinion  by  Hoffman,  J. 

Statement  of  Facts. —  The  ground  of  forfeiture  set  forth  in  the  original 
libel  in  this  case  was,  in  substance,  that  the  master  and  crew  of  the  schooner 
San  Diego  had,  without  the  consent  of  the  Alaska  Commercial  Company, 
taken  and  killed  seals  in  the  waters  adjacent  to  the  islands  of  St.  Paul  and  St. 
George,  in  Alaska  Territory,  in  violation  of  section  1967  of  the  United  States 
Eevised  Statutes.  The  amended  libel  alleged  the  killing  to  have  been  done 
within  the  limits  of  Alaska  Territory  and  in  the  waters  thereof,  to  wit,  on  and 
near  Otter  Island  and  in  the  neighborhood  of  and  adjacent  thereto,  in  viola- 
tion of  section  1966  of  the  Eevised  Statutes. 

The  killing  alleged  in  either  case  was  unlawful,  and  contrary  to  the  provis- 
ions of  title  XXIII,  chapter  3,  of  the  Eevised  Statutes,  enacted  for  the  protec- 
tion and  preservation  of  fur-bearing  animals  in  Alaska  Territory. 

But  the  pleader  was  misinformed  as  to  the  precise  locus  in  qtto  where  the 
killing  was  effected.  He  was  therefore  allowed  to  amend  his  libel  so  as  to 
conform  to  the  facts.  On  this  amended  libel  the  vessel  and  skins  were  con- 
demned. The  claimants  had  previously  given  bonds  for  the  appraised  value 
of  the  vessel  and  cargo.  The  present  suits  are  brought  on  these  bonds,  and  it 
is  contended,  on  the  part  of  the  sureties,  that  the  effect  of  allowing  the 
amendment  which  has  been  mentioned  was  to  exonerate  them  from  all  liabil- 
ity  under  their  bonds,  by  means  of  which  they  obtained  a  delivery  to  them  of 
the  property  seized. 

The  bonds  are  in  the  usual  form.  They  may  be  said  to  consist  of  three 
parts:  1.  The  bond  proper,  by  which  an  absolute  obligation  is  created  to  pay 
to  the  United  States  a  specified  sum  of  money.  2.  A  recital  setting  forth 
that  a  libel  of  information,  etc.,  had  been  filed ;  that  the  property  was  in  the 
custody  of  the  marshal,  and  their  appraised  value.  3.  The  conditions  or  clause 
of  defeasance,  to  the  effect  that  if,  on  the  condemnation  of  the  goods,  the 
obligors  shall  pay  into  court  their  said  appraised  value,  then  the  obligation  to 
be  void,  etc. 

With  regard  to  the  libel  of  information  the  recital  in  the  bond  for  the  skins 
states  that  it  has  been  filed  on  behalf  of  the  United  States  against  one  thou- 
sand six  hundred  and  fifty  fur-seal  skins,  "/br  reasons  and  causes  in  said  libel 
of  information  mentioned^'*  It  is  claimed  by  the  defendants  that  the  effect  of 
this  clause  is  to  restrict  the  obligations  of  the  bondsmen  to  a  liability  for  the 
penalty  of  the  bonds  in  case  the  goods  shall  be  condemned  for  the  reasons  and 
causes  mentioned  in  the  original  libel;  and  that,  inasmuch  as  they  were  con- 
demned for  reasons  and  causes  set  forth  in  an  amended  libel,  the  bondsmen  are 
discharged. 

§  556.  Obligation  of  sureties  settled  by  the  terms  of  the  bond  when  the  amend- 
m.ent  does  not  change  contract. 

But  the  nature  and  extent  of  the  obligation  assumed  by  the  bondsmen  are 
to  be  ascertained,  not  from  a  clause  in  the  recital,  which  is  no  essential  part 
of  the  instrument  and  which  might  have  been  entirely  omitted,  but  from  the 
terms  of  the  condition  or  clause  of  defeasance  which  specify  under  what  cir- 
cumstances the  obligation  shall  become  void. 

These  are:   1.  "  In  case  the  said  one  thousand  six  hundred  and  fifty  fur-seal 

skins  shall  by  the  final  sentence^  decree  or  judgment  of  the  said  court  be  con- 
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demned  as  forfeited;  and  2.  If  the  said  Mosely,  etc.,  thefr  heirs,  etc.,  shall 
thereupon  pay  into  the  said  court  the  sum  of  $6,187.50." 

It  is  plain  that  the  obligation  to  pay  is  conditioned  upon  the  condemnation 
of  the  goods  as  forfeited 4n  the  suit  then  pending,  but  it  is  not  conditioned 
upon  their  condemnation  for  the  precise  reasons  and  causes  in  the  original 
hbel  of  information  mentioned." 

In  the  original  form  of  bond  submitted  to  the  court  for  approval,  the  words 
"ybr  the  causes  in  said  libel  set  forth  "  were  added  in  the  condition  of  the 
bond,  but  they  were  stricken  out  by  direction  of  the  judge  as  appears  by  his 
initials  in  the  margin.  This  could  only  have  been  done  for  the  purpose  of 
avoiding  the  very  question  which  is  now  raised,  and  of  exacting  from  the 
claimants  to  whom  the  goods  were  to  be  delivered  an  obligation  to  pay  their 
appraised  value  in  case  they  should  be  condemned  by  any  decree  which  the 
court  might  lawfully  make  in  the  suit. 

In  the  bond  given  for  the  vessel  a  printed  form  was  used  which  does  not 
contain  the  words  inserted  in  the  manuscript  bond  and  stricken  out  by  the 
judge,  as  above  stated. 

No  question  is  or  can  be  raised  as  to  the  right  and  duty  of  the  court  to 
allow  the  amendment  to  the  libel.  The  decree  stands,  therefore,  as  the  final 
decree  of  condemnation  lawfully  made,  and  thus  the  very  contingency  has  oc- 
curred upon  which,  by  the  terms  of  the  obligation,  the  bondsmen  were  to 
become  liable. 

§  557.  A  court  may  make  lawful  amendments  withovi  affecting  the  liability 
of  sureties. 

But,  independently  of  the  foregoing  considerations,  I  entertain  no  doubt 
that  the  settled  rule  of  the  admiralty  is  that  where  a  bond  has  been  given  for 
property  under  seizure,  and  the  property  has  been  delivered  to  the  chiimant, 
the  bond  stands  in  the  place  of  and  represents  the  rem,  and  that  whatever 
amendments  the  court  might  lawfully  allow,  if  the  property  had  remained  in 
the  custody  of  the  marshal,  it  can  equally  allow  without  affecting  the  liability 
of  the  bondsmen.     Any  other  rule  would  be  inconvenient  and  pernicious. 

Libels  are  often  necessarily  drawn  in  haste  and  with  an  imperfect  or  mis- 
taken conception  of  the  facts.  A  bond  for  value  may  be  tendered  at  once. 
If  this  be  done  and  the  vessel  res^tored  to  the  claimant,  and  if  the  libelant  be 
from  that  moment  deprived  of  all  right  to  amend,  except  on  pain  of  discharg- 
ing the  bondsmen  and  thus  rendering  the  litigation  fruitless,  it  is  evident  that 
the  grossest  injustice  might  be  done  in  cases  where  the  property  has  been  re- 
moved from  the  jurisdiction  and  no  reseizure  can  be  made.  The  suggestion 
that  the  claimant  and  his  sureties  have  agreed  to  be  responsible  only  in  case 
the  property  is  condemned  "for  the  reasons  and  cause  mentioned  in  the 
libel  "  involves  a  petitio  j?rincipii.  It  is  more  accurate  to  say  that  they  have 
agreed  to  be  responsible  in  case  the  court,  in  the  due  and  ordinary  course  of 
procedure,  shall  condemn  the  property ;  and  the  allowance  of  proper  amend- 
ments must  be  deemed  to  have  been  contemplated  as  a  possible  or  probable 
incident  in  the  cause. 

In  the  case  of  Newell  v.  Norton  and  Ship,  3  Wall.,  257,  the  libel  had  been 
amended  by  dismissing  it  as  to  a  pilot  who  had  been  improperly  joined  in  a 
suit  against  the  master  and  vessel. 

It  was  argued  then  as  now,  that  the  sureties  "  bound  themselves,  with  refer- 
ence to  this  libel,  that  their  contract  was  stricti  juris^  and  could  not  be  ex- 
tended by  implication."    But  the  court  summarily  overruled  the  objection, 
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observing,  in  the  language  of  Mr.  Justice  Story,  in  The  Schooner  Hamburg, 
1  Gall.,  123:  "Every  person  bailing  such  property  is  considered  as  holding  it 
subject  to  all  legal  dispositions  of  the  court." 

In  the  case  before  Mr.  Justice  Storv  the  amendment  moved  for  was  the  ad- 
dition  of  a  new  substantive  cause  of  action  against  which  the  statute  of  lim- 
\  itations  had  run,  and  it  was  disallowed  for  that  reason.  With  regard  to  the 
objection  that  the  rights  of  the  sureties  might  be  affected,  he  says:  "I  will 
only  add  that  a  third  objection,  that  it  might  affect  the  rights  of  the  sureties 
on  the  bond  given  for  the  property,  has  not  been  considered  of  weight  in  any 
cases  at  common  law.  When  the  property  has  been  delivered  on  bond  it  is 
too  much  to  contend  that  the  rights  of  the  court  can  be  increased  or  dimin- 
ished by  that  circumstance.  An}'  person  so  bailing  the  property  is  considered 
as  holding  it  subject  to  all  legal  dispositions  by  the  court.  A  fortiori^  the 
objection  would,  with  great  difficulty,  find  support  in  a  court  exercising  ad- 
miralty jurisdiction." 

In  The  Maggie  Jones,  5  Cent.  L.  J.,  263,  it  was  insisted  that  an  amendment 
permitting  the  name  of  one  Bradley  to  be  added  as  co-libelant  discharged  the 
sureties.  But  the  court  says:  "This  position  is  untenable;  I  regard  it  as  set- 
tled by  the  case  of  Newell  t;.  Norton  and  Ship,  3  Wall.,  257,  that  the  under- 
taking of  the  surety  is  practically  co-extensive  with  the  liability  of  the  vessel 
in  that  particular  action,  and  subject  to  any  amendment  which  the  court  has 
power  to  make.  The  addition  of  a  new  party,  or  indeed  any  other  amend- 
ment which  the  court  has  power  to  make  in  the  original  case,  has  usually  been 
held  not  to  affect  the  undertaking  of  the  surety." 

In  the  case  of  Evans  v,  LsEger,  28  Mich.,  47,  the  court  says:  "If  the  court 
possessed  the  power  to  order  or  allow  such  an  amendment  irrespective  of  the 
stipulations  of  the  parties,  the  sureties  \vould  have  been  bound  by  its  action, 
because  their  obligation  must  be  understood  as  contemplating  a  possible  exer- 
cise of  such  power." 

Numerous  other  authorities  might  no  doubt  be  found  on  the  point  under 
consideration.  Enough  have  been  cited  to  establish  that  where  property  un- 
der seizure  has  been  delivered  to  a  claimant  on  a  bond  for  value,  conditioned 
that  he  will  pay  the  value  into  court  if  a  final  decree  of  condemnation  be 
rendered  against  the  property,  his  liability  and  that  of  his  sureties  are  fixed 
as  soon  as  the  court  has  legally  rendered  such  a  decree  on  the  action.  And 
it  is  immaterial  whether  the  decree  has  been  rendered  on  the  original  libel,  or 
on  a  libel  that  has  been  legally'  and  properly  amended  subsequentlj^  to  the 
execution  of  the  bond. 

§  o5S.  Power  of  court  to  amend  record  and  correct  clerical  mistakes. —  Ck)urt8  of  record 
have  power  at  any  time,  as  well  after  as  during  the  term  at  which  any  entry  is  made,  of  their 
own  motion,  or  on  the  suggestion  of  any  party  interested,  and  without  notice  to  any  one,  to 
correct  the  mistakes  and  supply  the  omissions  of  their  clerks  or  recording  officers,  so  as  to 
make  the  record  conform  to  the  truth ;  and  they  are  the  exclusive  judges  of  the  necessity  and 
propriety  of  so  amending  and  correcting  their  records,  and  of  the  sufficiency  of  the  proofs 
offered  to  show  the  existence  of  such  necessity  and  propriety.  It  is  the  universal  rule  that 
the  mere  omission  or  misprision  of  a  clerk  cannot  be  permitted  to  deprive  a  party  of  hia 
rights,  if  the  means  of  supplying  the  defect  or  correcting  the  mistake  are  within  the  reach 
of  the  court.     Gilmun  v.  Libbey,*  4  Cliff.,  447. 

§  559.  A  court  has  power  at  a  subsequent  term  to  set  right  mere  form  in  its  judgments,  to 
correct  misprisions  of  its  clerks,  and  to  correct  any  mere  clerical  errors  so  as  to  conform  the 
record  to  the  truth;  irregularities  also  in  notices,  mandates  and  similar  proceedings  can  in 
some  cases  be  amended  at  a  subsequent  term,  and,  in  short,  ail  amendments  permissible  under 
the  statute  of  jeofails  may  be  made  at  a  subsequent  term.    But  the  only  relief  for  errors  la 
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law  in  such  cases  is  by  review,  writ  of  error  or  appeal,  aa  either  may  be  appropriate.    The 
Bankr.  Labitut,*  1  Woods,  11. 

^  660.  The  iDOtion  to  amend  a  judgment  or  decree  so  as  to  make  it  conform  to  what  was 
the  purpose  and  intention  of  the  court,  and  the  justice  of  the  case,  is  exercised  by  the  court  at 
all  times,  while  the  record  remains  before  them  and  the  proceedings  are  in  fieri.  But  the 
opening,  setting  aside  or  vacating  a  judgment  upon  a  motion  after  an  intervening  term  is  a 
rare  exception  to  the  general  practice.    Figh  v.  United  States,*  8  Ct.  CL,  97. 

§  661.  The  power  to  amend  all  process  returnable  to  the  circut  court  is  as  fully  vested  in 
that  court  as  in  the  supreme  court,  and  a  writ  of  error  returnable  in  the  former  court  is 
amendable  by  that  court.     Semmes  v.  United  States,  1  Otto,  21. 

g  563.  A  mistake  in  the  records  of  a  court,  making  it  appear  that  a  respondent  while  judge 
of  the  court,  rendered  the  judgment  against  the  complainant  in  his  own  favor,  is  within  the 
power  of  the  court  to  correct,  under  its  general  power  to  amend  the  record  at  any  time  it 
thinks  necessary,  whether  upon  its  own  motion  or  upon  the  suggestion  of  any  interested 
party,  whether  with  or  without  notice,  so  as  to  make  the  record  conform  to  the  truth.  Gil- 
man  V.  Labbey,*  4  Cliff.,  447. 

§  o68.  Before  argument  of  a  case  brought  to  the  supreme  court  on  error,  leave  was  given 
to  amend  the  record  on  the  certificate  of  the  clerk  of  the  court  below  that  an  error  had  oo- 
curred  in  transcribing  it  from  the  original  in  the  court  below.  Woodward  v.  Brown,  18 
Pet..  1. 

§  564.  It  is  not  necessary  to  the  existence  of  a  judgment  that  it  be  extended  formally  upon 
the  record,  but  a  paper  on  file  signed  by  the  defendant  and  confessing  judgment,  or  a  docket 
entry,  is  sufficient  evidence  of  such  judgment.  Cromwell  v.  Bank  of  Pittsburg,  2  Wall.  Jr., 
569. 

g  565.  In  case  the  docket  is  lost,  such  entry  may  be  presumed  from  recitals  in  a  writ  issued 
to  enforce  the  judgment,  or  from  other  circumstances.  If  a  clerk  fails  to  copy  an  entry  of 
judgment  into  the  docket  the  error  may  be  corrected  at  any  time,  the  power  of  amendment 
in  such  case  not  being  limited  to  the  term  in  which  the  judgment  was  pronounced,  and  such 
amendment  cannot  be  questioned  in  any  other  court.     Ibid, 

§  566.  Every  court  of  record  has  the  power  to  correct  a  clerical  mistake  in  an  execution. 
Murphy  v.  Lewis,*  Hemp.,  17. 

§  567.  An  amendment  should  be  granted  allowing  a  nunc  pro  tunc  entry  of  a  peremptory 
mandatntia  in  the  journal  of  the  clerk,  when  it  was  omitted  at  the  time  of  making  through 
inadvertence.    Supervisors  t,  Durant,*  9  Wall.,  786. 

^  568.  A  mistake  of  the  clerk  in  misnaming  one  of  the  parties  in  a  commission  to  take  the 
deposition  of  a  witness  may  be  amended  after  the  deposition  is  taken  and  the  witness  has  died. 
Boone  v.  Janney,  2  Cr.  C.  C  812. 

g  569.  The  terms  imposed  on  granting  leave  to  amend  a  bill  is  a  matter  of  discretion,  and 
not  subject  to  review  on  appeal.    Sheets  v.  Selden,  7  Wall.,  416. 

g  570.  In  allowing  an  amendment  the  court  may  require  the  party  amending  to  pay  all 
costs  up  to  that  time.    Teasdale  v.  Jordan,*  2  Hayw.  (N.  C.),  282. 

i§  571.  Whether  the  court  below,  in  allowing  an  amendment,  imposed  severe  and  excep- 
tionable terms  or  not,  is  not  a  matter  which  can  be  noticed  on  an  appeal,  for  amendments  in 
a  case  rest  in  the  sound  discretion  of  the  court  where  the  proceedings  are  pending;  and  the 
order  of  the  court  in  this  respect  cannot  be  called  in  question  in  the  appellate  court.  Brown 
r.  The  Brig  Cadmus,  2  Paine,  564. 

g572.  P ajment  of  costs  not  condition  precedent. —  When  leave  is  given  to  amend  on 
payment  of  costs  such  payment  is  not  a  condition  precedent  to  the  right  to  file  the  amend- 
ment, unless  the  court  in  its  discretion  so  orders.  Wigfield  v.  Dyer,  1  Cr.  C.  C,  408;  Butts 
r.  Chapman,*  1  Cr.  C.  C,  570. 

§  578.  A  motion  to  amend  an  error  must  be  made  in  the  court  where  the  error  is  com- 
mitted ;  and  if  afterwards  a  suit  is  brought  upon  the  assumption  that  the  error  does  not  exist, 
and  this  suit  is  removed  to  a  federal  court,  the  latter  court  has  no  power  to  entertain  such  a 
motion.     King  v,  French,  2  Saw.,  441. 

g  574.  If  the  record  in  a  case  in  a  district  court  does  not  show  the  sum  in  controversy  to 
be  $50  the  circuit  court  has  no  jurisdiction  to  review  the  decree  of  the  former  court,  and  no 
amendment  can  be  made  in  such  circuit  court,  the  object  of  which  is  to  change  the  record  so 
BB  to  give  the  court  jurisdiction.     Agnew  v,  Dorman,  Taney,  886. 

g  575.  Where  a  writ  of  error  is  made  returnable  too  late  the  supreme  court  cannot  remand 
the  case  with  leave  to  amend.     Porter  v,  Foley,  21  How.,  898. 

§  576.  The  supreme  court  of  the  United  States  will  not  give  directions  to  the  court  below 
respecting  amendments  to  the  pleadings ;  but  will  leave  such  matters  to  that  court.  Sheehy 
r.  Kandeville,  6  Cr.,  258. 

g  577.  The  supreme  court  will  not  exercise  any  control  over  the  proceedings  of  a  district 
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court  in  allowiDg  or  refusing  to  allow  amendments  in  the  pleadings.    Ex  parte  Bradstreet,  7 
Pet,  684. 

§  678.  When  the  judgment  of  the  circuit  court  has  been  aflirmed  by  the  supreme  court  of 
the  United  States,  the  latter  court  will  refuse  a  motion  of  the  plaintiff  in  error  asking  it  to 
amend  its  judgment  by  instructing  the  court  below  to  permit  him  to  withdraw  his  demurrer. 
United  States  v,  Tingey,  5  Pet,  131. 

§  579.  Application  for  leave  to  amend  Is  generally  addressed  to  the  discretion  of  the 
court,  and  consequently  the  ruling  of  the  court  is  not  subject  to  exceptions  or  to  a  writ  of 
error.     McGlinchy  v.  United  States,  4  Cliff.,  ai2. 

§  580.  The  allowance  and  refusal  of  amendments  in  the  pleadings ;  the  granting  or  refusing 
new  trials ;  and  most  other  incidental  orders  made  in  the  progress  of  a  cause,  before  trial,  are 
matters  so  peculiarly  addressed  to  the  sound  discretion  of  the  courts  of  original  jurisdiction 
as  to  be  fit  for  their  decision  only,  under  their  own  rules  and  modes  of  practice.  The  supreme 
court  of  the  United  States  has  always  declined  interfering  in  such  cases.  Wright  v.  HoUiogs- 
worth,  1  Pet,  165. 

§  581.  The  supreme  court  of  the  United  States  will  not  review  the  decisions  of  the  court 
below  in  granting  or  refusing  amendments  of  pleadings  or  motions  for  new  trial,  such  mat- 
ters lying  entirely  in  the  discretion  of  the  trial  court.    United  States  v,  Buford,  8  Pet.,  12, 

§  5S2.  The  refusal  of  an  inferior  court  to  receive  an  additional  plea  or  to  amend  one  al- 
ready filed  cannot  be  assigned  as  error  any  more  than  refusal  to  continue  a  cause  or  to  grant 
a  new  trial,  all  such  matters  being  in  the  discretion  of  the  trial  court.  Marine  Ins.  Co.  v. 
Hodgson,  6  Cr.,  206. 

g  588.  After  appeal,  r?&mand  or  remoTal.—  When  a  case  is  reversed  and  remanded  to  the 
circuit  court  for  want  of  jurisdictional  allegations  of  citizenship,  an  amendment  allowing  the 
insertion  of  those  allegations  may  be  made  in  the  circuit  court,  though  it  could  not  be  made 
in  the  supreme  court    Jackson  v.  Ash  ton,  10  Pet,  480. 

§  584.  Where  a  case  has  been  appealed  to  the  circuit  court,  and  thence  to  the  supreme 
court,  no  final  decree  having  been  made  in  the  district  court,  neither  the  circuit  nor  the 
supreme  court  has  any  right  to  allow  the  record  to  be  amended  by  consent  by  inserting  a 
final  decree.    Mordecai  v.  Lindsay,  19  How.,  199. 

g  585.  When  the  transcript  of  the  record  of  a  suit,  removed  on  the  ground  of  citizenship 
under  the  act  of  1875,  does  not  show  that  the  requisite  citizenship  existed  at  the  commence- 
ment of  the  suit,  an  amended  transcript  may  be  filed  for  the  purpose  of  showing  that  the 
record  does,  as  a  matter  of  fact,  disclose  proper  citizenship  at  the  requisite  time ;  but  it  is 
very  doubtful  whether  there  may  be  an  amendment  for  the  purpose  of  changing  the  record  of 
the  state  court  so  as  to  show  facts  necessary  to  authorize  removal.  And  gtccere,  whether  any 
amendment  should  be  allowed  after  the  term  has  passed  at  which  the  cause  could  be  first 
tried.    Kaeiser  v.  111.  Cent.  R.  Co.,  6  Fed.  R.,  1. 

§  586.  Where  a  case  was  carried  up  to  the  supreme  court  on  a  writ  of  eiTor,  and  was  then 
dismissed  because  not  accompanied  by  a  statement  of  facts,  it  was  moved,  in  the  court  below, 
at  the  same  term  at  which  the  decree  appealed  from  had  been  given,  to  amend  by  adding 
such  statement ;  but  the  court  refused  such  amendment  on  the  ground  that  the  case  was  out 
pf  their  power  by  the  writ  of  error.     United  States  v.  Hooe  &  Co.,  1  Cr.  C.  C,  116. 

§  587.  Courts  allow  officers  to  amend  their  returns  to  process  liberally,  especially  when 
the  rights  of  third  parties  are  not  affected.    Phcenix  Co.  v.  Wulf,  1  Fed.  R.,  775;  9  RepV,  535. 

§  588.  So  they  have  allowed  such  amendments  after  the  lapse  of  several  years;  and,  where 
there  is  no  doubt  about  the  facts,  even  after  the  officer's  term  had  expired.     Ibid, 

§  5S9.  The  allowance  of  an  amendment  to  a  marshal's  return  is  a  matter  of  daily  practice. 
Supervisors  v,  Durant,*  9  Wall.,  736. 

,  §  590.  Where  a  state  court  has  allowed  a  sheriff  to  amend  a  mistake  in  his  return  upon  a 
writ,  a  federal  court,  in  which  a  suit  is  afterwards  brought  against  the  sheriff  to  recover  for 
such  mistake,  will  not  revise  the  action  of  the  state  court  in  allowing  the  amendment  Pierce 
V,  Strickland,  2  Story,  292. 

§  591.  The  pro  isions  of  the  thirty-second  section  of  the  jodiciary  act  of  September  24, 
1789,  in  regard  to  amendments,  is  similar  to  that  in  32  Hen.  VIII.,  but  is  certainly  not  broader. 
Garland  v.  Davis,  4  How.,  181. 

§  592.  The  right  of  a  party  to  amend  a  writ  of  error,  under  section  1005,  Revised  Statutes, 
is  not  absolute ;  but  whether  such  amendment  shall  be  allowed  lies  in  the  discretion  of  the 
court.  It  will  not  be  allowed  in  a  case  where,  in  the  opinion  of  the  court,  it  would  only  lead 
to  unnecessary  expense  and  delay.    Pearson  v,  Yewdall,  5  Otto,  294. 

§  593.  Invalid  writ  not  amendable.—  A  writ  bearing  the  name  and  teste  of  the  chief  justice 
of  the  supreme  court  of  a  state,  and  signed  by  the  clerk  and  sealed  with  the  seal  of  such  state 
court,  is  not  a  writ  of  error  from  the  supreme  court  of  the  United  States,  and  cannot  be 
amended  so  as  to  become  so.    Bonduraut  v.  Watson,  13  Otto,  278. 
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§  594.  Inralid  summons  not  amendable. —  A  paper,  purporting  to  be  a  sammoDS,  but 
without  the  seal  of  the  court  or  the  signature  of  the  clerk,  which  has  been  served  upon  the 
defendant  as  the  commencement  of  a  civil  action,  cannot  be  amended  by  adding  the  seal  and 
signature,  since  sections  948  and  054,  Revised  Statutes,  allow  amendments  of  process  only 
when  it  issues  from  the  court;  and  such  a  paper  has  not  issued  from  the  court.  Dwight  v. 
Merritt,  4  Fed.  R.,  614. 

§  o9o.  Amendment  of  rale  to  appear  and  prosecute.— A  rule  having  been  obtained  in  the 
supreme  court  that  plaintiff  in  error  appear  and  prosecute  his  writ  during  the  term  or  suffer 
nonpros,,  it  was  discovered  that  errors  had  been  assigned  in  the  court  below  and  a  joinder  in 
error  filed.  The  rule  was  amended  to  make  plaintiff  appear  and  argue  the  following  day. 
Hazlehurst  v.  United  States,*  4  Dal.,  6. 

§  596.  Statute  of  limitation. —  It  is  a  general  rule  not  to  allow  amendments  for  the  pur- 
pose of  setting  up  statutes  of  limitation  to  defeat  claims  otherwise  equitable  and  just.  In  re 
Bear,  8  Fed.  R.,  438. 

§  o97.  A  bill  of  exceptions  need  not  set  out  amendments  to  the  plaintiff's  complaint,  al- 
lowed by  the  court  during  the  trial,  as  they  are  matters  of  record.  Marye  v.  Strouse,  6  Fed. 
R.,  494. 

S  598.  Amendment  at  trial. —  A  party  will  not  be  allowed  to  amend  his  pleadings  at  the 
trial  unless  the  court  b  satisfied  that  the  proposed  amendment  is  necessary  to  the  justice  of 
the  case.     Allen  v.  Magruder,  8  Cr.  C.  C,  6. 

S  599.  After  judgment  orerrnled. —  When  a  case  is  remanded  to  the  circuit  court,  after  over- 
ruling the  judgment  of  that  court,  by  which  defendant's  demurrer  was  sustained,  the  case  is 
in  the  same  condition  as  if  the  court  below  had  itself  overruled  the  demurrer,  with  respect 
to  the  allowance  of  amendments.     United  States  v.  Boyd,  15  Pet,  187. 

g  600.  Where,  through  Inadvertence,  a  case  was  not  changed  Into  the  form  of  a  bill  of 
exceptions,  and  neither  party  noticed  the  error,  and  the  supreme  court  afQrmed  for  want  of 
a  bill  of  exceptions,  the  lower  court  allowed  the  case  to  be  properly  made  up,  on  payment 
of  the  coats  in  the  supreme  court    Williamson  v,  Suydam,*  4  Blatch.,  824. 

2.  At  Law, 

• 

%  Ml.  Cteneral  rules  of  amendment  — Power  of  court.— The  permitting  of  amendments 
is  a  matter  of  discretion  with  the  trial  court,  although  a  case  may  occur  where  it  wotdd  be 
error  in  a  court,  after  having  allowed  one  party  to  amend,  to  refuse  to  suffer  the  other  party 
to  amend  also.    Mandeville  i;.  Wilson,  6  Or.,  15. 

§  602.  Where  new  counts  are  filed  as  amendments  which  do  not  introduce  new  causes  of 
action,  they  are  not  barred  by  a  statute  of  limitations,  if  the  original  suit  was  not  barred, 
although  they  are  not  filed  within  the  time  limited.  McGlinchy  i;.  United  States,  4  Cliff., 
812. 

g  603.  Any  defect  in  the  service  of  process  is  cured  by  filing  a  general  demurrer;  and  a 
party  being  once  in  court,  amendments  must  be  taken  notice  of,  and  need  not  be  served  on 
the  opposite  party  unless  the  court  so  orders.  The  defendant  who  has  demurred  cannot  ob- 
ject that  the  court  orders  the  plaintiff  to  amend,  since  this  is  no  more  than  sustaining  the 
demurrer.    Williams  v.  Miller,*  1  Wash.  Ty.  105. 

§  604.  W*bere  an  amendment  to  a  declaration  would  be  allowed  by  the  laws  of  a  state,  such 
amendment  may  be  made  in  the  United  States  circuit  court  in  a  case  removed  thither  from  a 
court  of  that  stote.    West  v.  Smith,  11  Otto,  208. 

§  605.  After  the  record  of  a  case  is  once  made  out,  the  power  of  the  clerk  over  it  has  ceased, 
and  it  can  therefore  be  amended  only  by  order  of  court.  And  where,  in  a  scire  facias  against 
a  bail,  there  was  variance  between  the  record  of  the  recognizance  and  the  recital  of  it  in  the 
scire  facias,  and  such  variance  was  held  fatal,  the  court  said  it  might  possibly  order  the  rec- 
ord to  be  amended,  if  asked  to  do  so.    Barnes  v.  Lee,  1  Cr.  C.  C,  430. 

§  606.  The  court  will  not  allow,  as  an  amendment,  a  plea,  the  substance  of  which  has  been 
tendered  as  an  issue  by  the  plaintiff,  and  rejected  by  the  defendants,  who  have  chosen  to  de- 
mur, the  supreme  court  having  given  judgment  against  them  on  such  demurrer.  Hodgson 
t7.  The  Marine  Insurance  Co.,  1  Cr.  C.  C,  569. 

§  607.  The  discretion  given  to  territorial  district  courts,  on  sustaining  or  overruling  a  de- 
murrer, to  allow  amendments  or  additional  pleadings,  is  a  sound  legal  discretion,  subject  to 
revision  by  the  territorial  supreme  court,  but  a  clear  or  strong  case  of  its  abuse  must  be  shown 
before  the  latter  court  will  interfere  with  it.    Brown  v,  App,  McCahon,  174. 

§  608.  A  court  has  power  to  amend  a  judgment  by  making  an  entry  nunc  pro  tunc,  and  in 
so  doing  it  exercises  a  discretion  over  which  there  is  no  power  of  revision.  Slicer  v.  Bank  of 
FitUburg,  16  How.,  571. 
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§  609.  Where  leave  to  amend  a  declaration  has  been  given,  and  the  amendments  have  been 
specifically  entered  upon  the  records  of  the  court,  it  is  not  necessary  to  interline  them  in  the 
declaration.     Walden  v.  Craig,  14  Pet.,  147,  152. 

§  610.  An  amendment  which  brings  in  new  parties  will  not  be  allowed.  Morris  v.  Barney, 
1  Cr.  C.  C,  245. 

§  611.  A  demurrer  cannot  be  amended  unless  it  goes  to  the  merits  of  the  case.  Offnutt  v, 
Beatty,  1  Cr.  C.  C,  213. 

§  612.  lu  an  action  of  ejectment,  where  the  proceedings  are  all  fictitious,  amendments  will 
be  liberally  allowed  lu  the  discretion  of  the  trial  court ;  but  no  writ  of  error  will  lie  for  a  re- 
fusal to  allow  an  amendment.    Walden  v.  Craig,  9  Wheat.,  576. 

§  618.  The  power  of  the  federal  courts  is  not  limited,  as  by  the  common  law,  to  permit 
amendments  only  where  there  was  something  in  the  proceedings  to  amend  by.  Gregg  v. 
Gier,*4  McL.,  208. 

§  614.  Where  no  local  statute  or  rule  of  local  law  is  involved  the  power  to  amend  is  the 
same  in  attachment  suits  as  in  others,  and  amendments  are  allowed  in  the  most  important 
particulars.  So  held  where  the  amendment  made  a  change  in  the  cause  of  action  itself,  by 
Betting  up  a  promissory  note  in  place  of  an  account  for  goods  sold  and  delivered.  Tilton  v. 
Cofield,*  3  Otto,  163. 

§  615.  The  court  has  power,  in  a  suit  to  recover  duties  improperly  exacted,  to  amend  the 
bill  of  particulars,  though  the  latter  was  filed  after  the  statutory  time.  Pott  v,  Arthur,*  15 
Blatch.,  814. 

§1S16.  Where  a  judgment  was  rendered  against  a  defendant  in  favor  of  the  United  States, 
"  payable  in  gold  coin,"  and  afterwards  during  the  term  was  amended  by  order  of  the  court 
so  as  to  make  it  **  payable  in  gold  and  silver  coin,"  it  was  held  that  such  amendment  was 
within  the  power  of  the  court.  The  statement  merely  declared  the  legal  effect  of  the  judg- 
ment, and  though  unnecessary  could  not  affect  its  validity.  Cheang-Kee  v.  United  States,* 
8  Wall.,  320. 

§  617.  After  a  trial  by  the  court,  the  jury  having  been  waived,  plaintiff  amended  his  decla- 
ration to  avoid  a  variance.  Defendant  filed  a  general  denial  to  the  amended  declaration  and 
claimed  a  jury  trial,  which  the  court  refused.  Held^  that  the  court  was  authorized  to  permit 
amendments  during  trial  in  aid  of  justice,  and  at  such  time  must  in  its  discretion  decide 
whether  any  submission  which  has  been  made  ought  to  be  vacated,  and  that  the  discretion 
of  the  court  was  properly  exercised  in  this  case.     Bamberger  v.  Terry,*  13  Otto,  40. 

§  618.  Where  defendant  was  sued  as  administrator,  and  pleaded  that  he  was  not  an  admin- 
istrator but  was  an  executor,  it  is  entirely  competent  for  the  court,  on  motion  of  plaintiff,  to 
allow  an  amendment  to  the  summons  and  declaration  to  connect  them  in  this  particular,  as 
the  plea  became  part  of  the  record  by  which  pleadings  might  be  amended.  United  States  t;. 
Breward,*  16  Pet,  138. 

§  619.  AiuendnientH  allowable  generally. —  Where  the  defendant's  name  was  wrongly  given 
in  the  writ,  but  service  was  duly  made  and  the  declaration  was  correctly  made  out,  plaintiff 
was  permitted  to  amend  the  writ  on  payment  of  all  costs  and  a  continuance  of  the  cause. 
Elliott  V,  Holmes,*  1  McL.,  466. 

g  620.  A  misnomer  of  defendant  in  the  declaration  may  be  amended  either  under  the  gen* 
eral  laws  of  amendment,  if  a  plea  in  abatement  be  filed  giving  the  correct  name,  and  thereby 
furnishing  something  to  amend  by,  or  under  the  general  authority  granted  the  courts  by  the 
judiciary  act.    Nelson  v.  Barker,*  3  McL.,  879. 

§  621.  The  court  may  order  a  judgment  to  be  amended  by  adding  thereto  the  name  of  an- 
other person  four  years  after  the  judgment  was  rendered.     Coelle  v,  Lockhead,  Hemp.,  194. 

§  622.  In  all  cases  where  an  orror  has  been  made  in  entering  the  judgment  of  the  court  it 
may  be  rectified  on  motion.     United  States  v.  Bennet,  Hoff.,  281. 

§  628.  In  a  suit  in  contract  against  several  defendants,  plaintiff  will  be  allowed  to  amend 
before  trial  by  striking  out  one  or  more  defendants.  The  object  of  such  amendment  in  this 
case  is  to  avoid  the  rule  that,  unless  the  contract  be  proved  against  all  the  defendants,  a  ver- 
dict must  be  rendered  in  favor  of  all,  and  thus  the  application  is  in  furtherance  of  justice 
and  avoidance  of  litigation,  and  will  be  favorably  received,    Tobey  t?.  Claflin,*  3  Sumn.,  379. 

§  624.  Qucerej  whether  the  practice  of  state  courts  as  to  amendments  ought  to  have  de- 
cisive weight  in  the  federal  courts  in  view  of  the  extensive  powers  in  this  particular  granted 
by  congress.    Ibid. 

§  625.  When  the  declaration  shows  a  joint  assumpsit  against  three,  and  the  verdict  finds 
the  issue  against  one  alone,  the  others  not  having  appeared,  and  no  process  having  issued 
against  them  and  continued  to  the  time  of  the  trial,  judgment  will  be  arrested  and  the  plaint- 
iff must  amend  his  declaration.  But  the  writ  which  is  against  one  alone  will  not  be  quashed. 
Edmonson  v.  Barrell,  2  Cr.  C.  C,  22a 

§  626.  The  plaintiff  in  a  joint  action  against  two  defendants  may,  of  right,  at  the  trial 
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term,  amend  his  declaration  by  suggesting  the  proceedings  by  two  non  esU  against  the  de- 
fendant who  has  not  been  taken.     Brooklyn  White  Lead  Co.  v.  Pierce,  4  Cr.  C.  C,  531. 

§  6S7.  A  defective  allegation  of  the  citizenship  of  the  defendant  is  amendable.  Kelsey  v. 
Penn.  R  Co.,»  14  Blatch.,  89. 

§  62S.  Where  a  seaman  sued  at  law  for  his  wages  upon  a  general  count,  and  it  appeared 
that  shipping  articles  had  been  signed,  he  had  leave  to  amend  his  declaration  so  as  to  sue  on 
the  special  agreement,  upon  payment  of  costs.     Rambler  v.  Choat,  1  Cr.  C.  C,  167. 

§  6S9.  In  an  attachment  under  act  of  Maryland  of  1795,  chapter  56,  it  being  moved  to 
quash  the  indictment  because  the  Christian  names  of  the  plaintiffs  were  not  given  in  the 
capias  and  attachment,  it  was  allowed  to  amend  by  inserting  them.  Birch  v»  Butler,  1  Cr. 
C.  C,  819. 

§  OSO.  A  declaration  in  slander  may  be  amended  by  changing  the  words  from  a  charge  of 
being  a  whore  to  that  of  being  a  thief,  upon  payment  of  all  antecedent  costs  and  a  continu- 
ance.   Dougherty  r.  Bentley,  1  Cr.  C.  C,  319. 

§  631.  The  plaintiff  having  brought  its  writ  as  the  '*  Corporation  of  Georgetown,"  it  was 
allowed  to  amend  by  substituting  its  corporate  name,  which  was  *'  The  Mayor,  Recorder,  etc., 
of  Oeorgetown,"  upon  averring  that  the  bond  on  which  the  suit  was  brought  was  made  to  it 
under  the  name  of  **The  Corporation  of  Georgetown;**  and  upon  payment  of  all  antecedent 
costs,  continuance,  and  leave  to  plead  de  novo.  Corporation  of  Georgetown  v.  Beatty,  1  Cr. 
C.  C,  284. 

§  683.  A  declaration  in  a  suit  by  a  partnership  may  be  amended  by  substituting  for  the 
firm  name  the  names  of  the  individual  members.     Tibbs  &  Co.  v.  Parrott,  1  Cr.  C.,C.,  177. 

§  OSS.  In  a  replevin  suit,  after  the  plea  of  property  in  the  defendant,  the  court  will  permit 
the  defendant  to  amend  by  pleading  property  in  a  stranger,  upon  payment  of  all  antecedent 
costs,  and  a  continuance,  if  desired.    Semmes  v.  Oneale,  1  Cr.  C.  C,  246. 

§  6S4.  Under  act  of  1789,  chapter  20,  section  82,  9l  fieri  facias  which  has  issued  in  the  names 
of  two  plaintiffs,  one  of  whom  is  dead,  may  be  amended  by  striking  out  the  name  of  the  dead 
plaintiff,  upon  motion.     Lane  v.  Beltzhoover,  Taney,  110. 

§  6S5.  To  an  action  in  ejectment  two  pleas  were  filed  at  the  same  time:  first,  a  general 
issue;  second,  a  plea  to  the  jurisdiction  denying  an  allegation  of  the  plaintiff  as  to  citizenship, 
EMy  that  the  order  of  the  pleas  was  erroneous,  but  the  defendant  was  allowed  to  amend. 
Evans  v.  Davenport,  4  McL.,  574. 

§  636.  In  an  action  against  an  administrator  the  defendant  moved  to  amend  his  plea, 
stating  that,  since  he  pleaded,  judgments  had  been  obtained  against  him  to  the  amount  of  the 
assets  in  his  hands.    Amendmeut  allowed.    Teasdale  v.  Jordan,*  2  Hayw.  (N.  C),  281. 

§  687.  Where  a  clerk  failed  to  perform  his  clerical  duty  in  entering  the  appointment  of  a 
guardiam  ad  litem,  the  omission  may  be  remedied  by  the  court  by  an  entry  nunc  pro  tunc> 
Sprague  r.  Litherberry,  4  McL.,  442. 

§  088.  Where  verdict  and  judgment  were  given  upon  a  large  number  of  bank-bills,  and  it 
wa:i  then  found  that  a  certain  bill,  included  in  the  verdict  and  judgment,  was  not  set  out  in 
Che  declaration,  the  supreme  court  of  the  United  States,  upon  writ  of  error,  allowed  the  plaint- 
iff below  to  enter  a  remittitur  pro  tanto  in  the  supreme  court,  upon  payment  of  costs,  if  the 
writ  of  error  should  be  prosecuted  no  further  after  such  amendment.  Bank  of  Kentucky  v. 
Ashley,  2  Pet.,  837. 

§  639.  The  court  would  allow  an  amendment  to  a  declaration  if  it  should  state  erroneously 
the  return  day  of  the  writ.    Wilder  v.  McCormick,  2  Blatch.,  81. 

§  040.  Where  the  return  day  of  a  writ  of  error  had  been  left  blank,  but  it  appeared  by  in- 
dorsements when  it  was  filed  in  the  court  below  and  when  in  the  supreme  court,  and  the 
clerk  of  the  circuit  court  had  also  indorsed  upon  it  the  words  *'  Returnable  to  February  term^ 
1709.**  the  plaintiff  in  error  was  allowed  to  amend  by  inserting  in  the  writ  the  return  day  of 
the  February  term.    Mossman  v.  Higginson,  4  Dall.,  12. 

g  841.  Amendment  allowed  nnder  special  circnmstances.—  In  a  suit  which  had  been  pend- 
ing several  years,  and  in  which  an  issue  had  not  yet  been  reached,  plaintiff  was  allowed  to 
amend  his  declaration  after  two  special  demurrers  had  been  allowed,  the  facts  being  compli- 
cated and  plaintiff  finding  difficulty  in  properly  setting  them  out.  The  court  stated  the  grounds 
to  be  that  he  ought  not  to  cut  off  plaintiff's  remedy  by  an  unappealable  act  of  discretion  in  such 
a  case,  though  plaintiff  should  require  to  state  his  case  twice  or  thrice  or  more.  Permission  was 
granted  on  terms,  plaintiff  paying  costs,  and  stipulating  in  writing  as  to  a  fact  acknowledged 
to  be  true  but  difficult  of  proof.    Wilbur  v.  Abbot,*  6  Fed.  R.,  817. 

§  842.  A  plaintiff  in  an  action  of  trover  having  recovered  a  verdict  greater  than  the  amount 
claimed  in  his  declaration,  moved  to  amend  the  declaration  in  this  particular.  Defendant 
consented  provided  a  new  trial  should  be  granted,  and  the  court,  for  this  reason,  waiving  the 
question  of  the  court's  power  to  grant  such  an  amendment,  allowed  it  upon  condition  that 
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plaintiff  should  give  up  the  verdict,  pay  the  costs  of  the  trial,  and  consent  to  a  new  trial.    El- 
ting  V.  Campbell,*  6  Blatch.,  183. 

§  648«  When  applied  in  season  an  amendment  will  be  allowed  to  supply  the  affidavit  re- 
quired with  a  plea  of  non  assumpnt  and  omitted  by  mistake.  Loving  v.  Falrchild,*  1  McL., 
888. 

§  644.  The  court  in  this  case  allowed  an  amendment  of  a  writ  of  scire  facias  in  the  recitals 
of  which  one  name  had  been  written  for  another  by  mistake  of  the  clerk.  Taylor  t\  Whar- 
field»8  Bail,  2  Cr.  C.  C,  248. 

§  645.  Where  to  an  action  of  trespass  only  a  plea  of  not  guilty  was  put  in  at  the  rule  day, 
it  was  allowed  the  defendant's  counsel  thereafter  to  plead  the  statute  of  limitations,  upon 
affidavit  that  he  was  ignorant  of  the  filiog  of  the  plea  of  not  guilty,  that  he  was  absent  at  the 
time  it  was  filed,  and  that  he  had  been  instructed  and  had  always  intended  to  plead  the  stat- 
ute; and  upon  payment  of  all  antecedent  costs  and  a  continuance.  Marsteller  ^^  McClean, 
1  Cr.  C.  C.  550. 

§  646.  Where  a  writ  was  to  answer  to  Ferris  and  Gilpin ;  and  the  declaration  was  in  blank 
as  to  dates  and  sums,  and  was  for  goods,  etc.,  delivered;  and  the  defendants  h'ad  pleaded 
non  assumpsit  and  the  statute  of  limitations;  and  the  plaintiff  had  filed  a  general  replication, 
the  plaintiff  was  allowed  to  amend  all  the  proceedings,  and  to  reply  specially,  upon  the  pay- 
ment of  full  costs  up  to  that  time.     Ferris  r.  Williams,  1  Cr.  C.  C,  281. 

§  647.  Where,  under  the  decision  of  the  supreme  court  of  the  United  States  in  New  York 
Life  Insurance  Company  v.  Statham  et  als.^  a  declaration,  filed  before  such  decision,  showed 
that  the  plaintiff  bad  no  right  to  recover  certain  insurance,  a  demurrer  thereto  was  allowed, 
on  condition  that  it  should  be  without  prejudice  to  the  plaintiff's  right  to  amend  his  declara- 
tion claiming  the  equitable  value  of  the  premiums  paid  by  him,  as,  by  the  above  decision,  he 
was  entitled  to  do.     Owen  r.  N.  Y.  Life  Ins.  Co.,  1  Hughes,  822. 

§  648.  In  mandanitis  suits  the  peremptory  writ  when  issued  must  be  exactly  coincident  to 
the  mandate  of  the  alternative  writ.  Formerly  at  common  law  no  amendment  was  allowed 
after  hearing  upon  the  return  of  the  alternative  writ,  but  now  amendments  will  be  allowed 
as  in  other  proceedings,  as  within  the  spirit,  if  not  within  the  terms,  of  the  thirty-second 
section  qf  the  judiciary  act.  Hence,  where  the  mandate  of  the  aletrnative  writ  is  too  broad, 
amendment  by  striking  out  will  be  allowed,  and  the  peremptory  writ  will  be  issued  in  ac- 
cordance with  the  narrow  foim  of  the  amended  writ.  Uuited  States  v.  Union  Pacific  B.  R, 
4  Dill.,  479. 

§  649.  Amendments  not  allowable. —  A  motion  to  amend  by  changing  the  form  of  action 
from  case  to  covenant  was  refused  on  the  ground  that  it  would  be  changing  the  question 
and  not  simply  bringing  the  merits  fairly  before  the  court.  Scholfield  v.  Fitzhugh,*  1  Cr.  C. 
C,  108. 

§  650.  Leave  will  be  refused  a  plaintiff  to  amend  a  declaration  in  ejectment  by  introducing 
new  titles.  The  practice  would  be  highly  inconvenient,  and  is  altogether  unnecessary,  aa 
distinct  ejectment  may  be  brought  to  try  them.    Gale  t;.  Babcock,*  4  Wash.,  199. 

§  651.  An  amendment  of  the  declaration,  offered  alter  the  jury  is  sworn  and  introducing  a 
new  cause  of  action,  cannot  be  allowed.  In  an  action  of  debt  against  one  obligor,  a  declara* 
tion  setting  forth  a  joint  and  several  bond  cannot  be  amended  by  adding  a  new  count  setting 
forth  a  joint  bond  of  the  d^efendant  and  another  person.  Postmaster-General  v,  Ridgway, 
Gilp,  135. 

§  652.  In  an  action  upon  an  en»bargo  bond  the  assignment  of  breaches  is  part  of  the  decla- 
ration, and  upon  demurrer  to  the  declaration  the  plaintiff  cannot  strike  out  the  assignment  of 
breaches.     Dixon  v.  The  United  States,  1  Marsh.,  177. 

§  658.  In  a  state  where  the  common-law-  rules  of  pleading  have  been  retained,  an  action  of 
covenant  cannot  be  amended  by  introducing  a  count  in  assumpsit,  Phillips  v,  Seymour,  1 
Otto,  646. 

§  654.  A  scire  facias  to  revive  a  judgment  on  confession  for  damages  only,  in  an  action  of 
debt,  cannot  be  amended  if  it  is  conformable  to  the  judgment,  nor  can  the  judgment  be 
amended  upon  mil  tiel  record  in  scire  facias.    Brown  v.  Gilles,  3  Cr.  C.  C,  363. 

§  655.  Where,  by  a  mistake  of  the  clerk,  there  was  a  misnomer  in  a  writ,  and  the  defend- 
ant pleaded  in  abatement,  having  given  bail,  the  court  refused  to  allow  an  amendment  ex- 
cept upon  payment  of  costs  and  discharge  of  bail.    Payen  t;.  Hodgson,  1  Cr.  C.  C,  508. 

§  656.  One  of  the  plaintiffs  in  an  action  was,  by  a  clerical  error,  misnamed  in  the  writ. 
The  error  was  not  apparent  on  the  face  of  the  record,  and  judgment  was  recovered,  and 
upon  execution  one  of  the  defendants  was  arrested  and  afterwards  discharged  under  a  poor 
debtor  law.  The  plaintiffs  at  the  next  term  after  these  proceedings  moved,  under  section  82, 
•chapter  20,  of  the  judiciary  act  of  1789,  to  amend  the  record  and  judgment  by  inserting  the 
proper  name  of  such  plaintiff.  Held^  such  amendment  was  not  necessary  or  proper.  Albers 
V,  Whitney,  1  Story,  3l0. 
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g  6o7.  In  an  action  of  debt  upon  a  judgment  suggesting  a  devastavit^  the  defendant  was 
not  allowed,  after  pleading  not  guilty  and  issue  therein,  to  put  in  at  the  trial  the  plea  of  ntU 
tie!  record,  without  showing  why  he  had  not  pleaded  it  before,  or  that  it  was  necessary  for 
the  justice  of  the  cause ;  nor  was  he  allowed  to  put  in  the  plea  of  nil  debet,  Bastable  v. 
Wilson's  Adm'r,  1  Cr.  C.  C,  124. 

$  608.  Unless  sufficient  reason  be  shown  leave  will  not  be  given  to  amend  an  answer  which 
is  treated  as  a  general  denial  of  the  cause  of  action  set  out  in  the  complaint.  Gardner  v. 
Crossman,*  11  Fed,  R.,  861. 

§  659.  The  court  in  this  case  refused  to  allow  a  writ  to  be  amended  by  changing  the  name 
of  one  of  the  plaintiffs.    Comegyss  v.  Robb,  3  Cr.  C.  C,  141. 

§  €60.  Although  the  court  has  power  in  its  discretion  to  admit  amendments  at  any  time,  still, 
in  the  exercise  of  such  discretion,  amendments  will  not  be  admitted  where  they  are  calcu- 
lated to  produce  great  irregularity  and  inconvenience.  So  where,  upon  the  trial  of  an  eject- 
ment suit,  the  defendant  offered  evidence  to  show  that  the  value  of  the  land  in  question  was 
below  $500,  and  that  consequently  the  court  had  no  jurisdiction ;  and  the  court  excluded  the 
evidence  on  the  ground  that  no  value  having  been  averred  in  the  declaration  the  question 
was  not  in  issue;  and  the  defendant  thereupon  offered,  as  an  amendment,  a  plea  to  the  juris- 
diction founded  on  the  value  of  the  matter  in  controversy,  the  court  refused  to  allow  the 
amendment.    Lanuing  v.  Dolph,  4  Wash.,  624 

S  661.  When  amendments  may  be  made. —  Amendments  at  common  law  were  only  allowed 
up  to  the  end  of  the  term  at  which  final  judgment  was  rendered,  but  the  powers  of  the 
court  were  greatly  extended  by  the  statutes  of  jeofails.    Smith  r.  Jackson,*  1  Paine,  486. 

g  M2.  Anciently  amendments  were  required  to  be  made  at  the  term  at  which  the  error  oc- 
corred.     Nelson  t;.  Barker,  8  McL.,  879. 

§  663.  Now- an  amendment  may  be  made  at  any  time  before  judgment,  and  in  some  caBes 
after  judgment,    Ibid, 

g  664.  The  court  may,  at  a  subsequent  term,  amend  its  record  in  respect  of  erroneous  en- 
tries, and  is  the  sole  judge  of  the  correctness  of  such  entries.  Sheppard  1;.  Wilson,  6  How., 
260. 

§  665.  An  amendment  to  the  declaration  may  be  made  at  any  time  before  the  case  Is  act- 
ually coaimitted  to  the  jury.    Smith  v.  Barker,*  8  Day  (Conn.),  812. 

^  666.  After  a  jury  had  been  sworn  the  court  refused  to  allow  a  party  to  amend  where  the 
justice  of  the  case  was  against  him.    Clarke  v.  May  field,  8  Cr.  C.  C,  858. 

g  667.  A  misnomer  may  be  amended  after  plea  in  abatement.  Nelson  v.  Barker,  8  McL., 
879. 

g  66S.  An  amendment  to  a  writ  of  entry  after  plea  in  bar,  replication  and  demurrer  was 
allowed  in  a  case  where  the  real  cause  of  action  was  not  changed  thereby ;  but,  under  a  rule 
of  court,  special  terms  were  imposed  upon  the  defendant.  Fiedler  v.  Carpenter,  2  Woodb.  & 
H.,  211. 

^  669.  Aiter  writ  of  error  returned  the  court  will  not  permit  the  amendment  of  a  substan- 
tial defect  in  the  deolaration.    Marsteller  v.  McClean,*  2  Cr.  C.  C,  8. 

^  670.  In  case  of  a  variance  the  declaration  may  be  amended  at  any  time  before  the  case  is 
submitted  to  the  jury.    Smith  v.  Barker,*  8  Day  (Conn.),  815. 

§  671.  When  defendant,  at  the  moment  of  trial,  offered  several  new  pleas,  offering  no 
strong  reason  for  presenting  them  at  that  time,  the  court  refused  to  receive  them,  saying 
that  tho  federal  courts  M'ere  not  obliged  to  receive  them,  as  in  some  state  courts,  and  tha^  de- 
fendant must  show  something  which  would  address  itself  to  the  conscience  of  the  court ;  that 
in  such  case  the  court  would  probably  continue  the  case  on  terms.  Childs  v.  Lenig,*  1  Wall. 
Jr.,  80S. 

g  67S.  After  argument  plaintiff  was  permitted  to  amend  by  setting  up  the  fact  that  defend- 
ant had  voluntarily  appeared,  and  thereby  waived  his  privilege  of  exemption  from  suit  out 
of  bis  own  state.     Harrison  v.  Rowan,  Pet.  C.  C,  489. 

§  678.  After  a  general  finding  of  facts  and  a  judgment  thereon,  an  amendment  will  not  be 
allowed  by  which  a  special  finding  may  be  filed,  even  though  the  opinion  already  filed  would 
be  a  suflScient  special  finding  if  merely  so  entitled.  Such  an  amendment  would  contradict 
the  record  instead  of  making  it  conform  to  the  truth.    Marye  v,  Strouse,*  5  Fed.  R.,  494. 

^  674.  A  verdict  for  plaintiff  having  been  rendered,  the  court  at  the  same  term  arrested 
judgment  on  the  ground  of  a  misjoinder  of  counts  in  the  declaration.  Two  terms  later  the 
court  on  motion  set  aside  the  order  arresting  the  judgment,  allowed  a  nolle  prosequi  to  be  en- 
tered as  to  one  count,  curing  the  misjoinder,  and  ordered  judgment  nunc  pro  tune  to  be  entered 
upon  the  other  count.  Held,  that  such  power  of  amending  the  verdict  and  record  belonged  to 
the  court  under  the  statutes  of  jeofails,  and  that  there  was  no  fixed  time  within  which  such 
amendments  must  be  made,  being  allowed  even  after  error  brought  if  asked  for  within  a 
reasonable  time.  Matheson  r.  Grant,*  2  How.,  268. 
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§  675.  Effect  of  nmendments  on  the  suit. —  If  a  plaintiff  amends  his  declaration  by  adding 
a  count  upon  a  cause  of  action,  which  could  not  be  given  in  evidence  upon  the  original  dec- 
laration,  or  which  is  not  contained  in  the  affidavit  to  hold  to  bail,  the  bail  must  be  discharged. 
Hyer  v.  Smith,  3  Cr.  C.  C,  437. 

§  676.  Where  a  demurrer  to  a  declaration  is  sustained  on  account  of  a  failure  to  show  a 
case  within  the  jurisdiction  of  the  court,  and  the  declaration  is  afterward  so  amended 
as  to  cure  that  defect,  it  becomes  subsequently  a  new  suit,  and  the  defendant  may  interpose 
a  plea  to  the  jurisdiction  of  the  court  averring  that  both  parties  are  aliens.  Donaldson  v, 
Hazen,  Hemp.,  423. 

§  677.  When  the  plaintiff^s  counsel  filed  a  memorandum  with  the  clerk  from  which  the 
clerk  drew  the  writ  and  declaration,  making  a  mistake  in  both  as  to  the  name  of  one  of  the 
plaintiffs,  held,  that  both  writ  and  declaration  might  t>e  amended,  but  that  the  amended  dec- 
laration was  to  be  considered  as  a  new  declaration  giving  the  defendants  a  right  to  plead  de 
not70.    Furniss  v,  Ellis,  2  Marsh.,  14. 

§  678.  A  plaintiff  in  amending  the  personal  descilption  of  defendant  in  accordance  with 
the  plea  filed  does  not  thereby  introduce  a  new  cause  of  action,  or  take  the  party  by  surprise. 
Spoflford  V.  Ritten,*  4  McL.,  253. 

§  679.  A  slight  amendment  to  the  declaration,  and  not  affecting  the  merits  of  the  defense, 
does  not  require  a  copy  of  the  declaration  to  be  served  on  defendant.    Ibid, 

§  680.  Where  the  plaintiff  in  ejectment,  by  leave  of  the  court,  amended  his  declaration  by 
a  count  upon  a  new  demise,  the  time  of  filing  such  new  count  was  held  to  be  the  commence- 
ment of  the  suit  so  far  as  the  plaintiff's  title  under  such  new  demise  was  concerned.  Wilkes 
V.  Elliot,  5  Cr.  C.  C,  611. 

§  681.  Where  some  of  the  defendants  at  the  trial  term  have  not  been  arrested,  the  plaintiff 
may  amend  his  declaration  by  stating  that  fact  as  a  matter  of  right,  and  the  defendants  are 
not  thereby  enabled  to  plead  the  statute  of  limitations.    Bell  v.  Davis,  8  Cr.  C.  C,  4. 

§  682.  After  a  substantial  amendment  to  the  declaration,  defendant  should  have  till  next 
term  to  plead.    Wyatt  v. v Harden,*  Hemp.,  17. 

g  688.  Withdrawal  of  pleadings. —  The  plaintiff  in  a  slander  case  was  allowed  to  with- 
draw his  general  replication  to  the  defendant's  special  justification,  and  file  a  general  de- 
murrer ;  and  the  defendant  also  had  leave  to  change  his  plea.  McGill  v,  Sheehee,  1  Cr.  C. 
C,  49. 

§  684.  The  court  will  not  allow  the  defendant  to  withdraw  a  plea  of  the  general  issue  in 
order  to  file  a  demurrer  on  the  ground  that  he  is  named  in  the  writ  as  administrator,  whereas 
he  is  administrator  with  the  will  annexed.  Bank  of  Columbia  v.  Scott's  Adm'r,  1  Cr.  C. 
a,  184. 

§  685.  The  court  will  permit  the  defendant  to  withdraw  a  plea  of  mil  tiel  record,  and  to 
demur  generally.     Deakins  v.  Lee,  1  Cr.  C.  C,  442. 

§  686.  In  a  case  of  assault  and  battery  leave  was  given  the  defendant  to  strike  out  his 
plea  of  son  assault  demesne  and  plead  molliter  manus  imposuit,  on  payment  of  costs  of  the 
term  to  that  time,  or  a  continuance,  at  the  option  of  the  plaintiff.  Hilburne  v,  Keames,  1 
Cr.  C.  C,  77. 

§  687.  In  an  action  of  debf  on  a  judgment  obtained  in  another  state,  the  plea  of  nU  debet 
was  allowed  to  be  stricken  out  and  one  of  nvl  tiel  record  substituted,  upon  payment  of  costs 
of  the  term,  and  a  continuance  of  the  cause,  if  desired  by  the  plaintiff.  Short  v.  Wilkinson, 
2Cr.  C.  C,  22. 

§  688.  In  an  action  of  covenant  for  rent,  the  defendant,  after  pleading  covenants  per- 
formed, was  allowed  to  withdraw  his  plea  and  file  a  special  plea,  the  latter  being  to  the 
merits,  and  not  certainly  bad.     Gill  v.  Patten,  1  Cr.  C.  C,  114. 

g  689.  Leave  will  not  be  given  to  withdraw  a  plea  to  the  merits  in  order  to  enable  the  de- 
fendant  to  demur  to  a  declaration  upon  a  sealed  instrument,  because  the  seal  was  affixed  for 
a  partnership  by  one  only  of  the  partners,  and  is  therefore  the  seal  of  him  only  who  affiixed 
It.    Alricks  v.  Slater,  1  Cr.  C.  C,  73. 

§  690.  In  an  action  of  debt  on  a  bond  by  an  administrator,  after  a  plea  of  condition  per- 
formed, replication,  rejoinder  and  special  demurrer  to  the  rejoinder,  the  defendant  is  not  en- 
titled to  oyer  of  the  plaintiff's  letters  of  administration,  nor  to  file  a  plea  in  bar  that  the 
plaintiff  is  not  administrator.    Grahame's  Adm'r  v,  Cooke,  1  Cr.  C.  C,  116. 

§691.  Amendment  of  yerdlct. — A  mere  clerical  mistake  in  making  up  the  minutes  of  a 
verdict  may  be  disregarded  or  corrected.    Tomes  v,  Redfield,*  7  Blatch.,  139. 

§  692.  If  the  jury  jgive  one  cent  damages,  believing  that  such  verdict  will  carry  costs,  when 
it  will  not,  they  will  not  be  permitted  to  retire  again  and  correct  their  verdict,  after  they  have 
been  once  discharged.    Snowden  v.  McGuire,  2  Cr.  C.  C,  6. 

g  698.  In  an  action  of  replevin  against  a  landlord  who  had  distrained  for  rent,  the  jury- 
found  for  the  defendant  with  damages,  without  stating  the  damages  to  be  the  amount  of  the 
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rent  in  arrear.  Held,  the  court  would  allow  an  amendment  of  the  verdict  by  the  clerk,  after  the 
jury  had  separated,  and  after  another  case  had  been  tried.  Arguelles  v.  "Wood,  2  Cr.  C.  C,  57^. 

§  694.  When,  by  a  mistake  of  the  clerk  in  entering  a  verdict,  a  superfluous  word  was  used, 
the  supreme  court  of  the  United  States  upon  writ  of  error  refused  to  send  the  case  down  for 
another  trial  because  of  such  verbal  mistake;  but  tlie  judgment  having  been  properly  entered, 
and  the  mistake  in  the  verdict  being  amendable  in  the  court  below,  the  supreme  court  con- 
sidered the  amendment  so  made.     Shaw  v.  Merchants'  Nat.  Bank.  11  Otto,  557. 

§  695.  Amendments  under  certain  codes.— Under  the  code  of  Georgia  parties  may  always 
amend  if  there  is  enough  to  amend  by.  And  under  this  rule,  if  an  action  is  brouglit  in  the 
name  of  A.  for  the  use  of  B.,  and  it  appears  that  B.  alone  has  legal  title,  the  name  of  A. 
may  be  dropped  and  B.  made  plaintiff.     Whitaker  v.  Pope,  2  Woods,  403. 

S  69S.  Under  section  1483,  code  of  Mississippi  of  1871,  an  affidavit  for  attachment  may  be 
amended  by  adding  a  new  ground  for  the  attachment,  if  no  surprise  or  disadvantage  is  oc- 
casioned to  the  defendant  thereby.     Fitzpatrick  v.  Flanuagan,  16  Otto,  648. 

§  697.  In  an  action  to  recover  the  amount  of  a  check  which  has  been  indorsed  for  collec- 
tion, the  proper  plaintiff  is  the  indorsee  for  collection ;  and  if  the  real  owner  has  brought  the 
suit  in  his  own  name,  an  amendment  may  be  made  under  the  practice  of  Illinois,  striking 
out  bis  name  and  substituting  that  of  the  indorsee  for  collection.  Essex  Co.  Nat.  Bank  v. 
Bank  of  Montreal,*  15  Am.  L.  Reg.  (N.  S.),  418. 

§  698.  An  action  which  has  been  amended  so  as  to  be  changed  from,  debt  to  case  is  to  be 
considered  as  newly  brought  at  the  term  at  which  it  was  so  amended,  as  far  as  regards  the 
provisions  of  the  act  of  Maryland  for  the  disposal  of  cases,  without  continuance,  at  the  fifth 
term  after  commencement,  and  therefore  a  case  so  amended  at  the  preceding  term  may  be 
continued,  although  five  terms  have  elapsed  since  it  was  originally  brought.  Schnertzel  v, 
Pnrcell,  1  Cr.  C.  C,  246. 

§  699.  Under  the  code  of  Washington  Territory  the  largest  liberality  is  allowed  in  amend- 
ments offered  after  an  appeal  from  a  justice's  court  to  a  district  court,  but  an  amendment 
cannot  be  introduced  which  would  present  to  the  court  on  appeal  a  new  and  different  issue 
from  that  tried  below.     Newberg  v.  Farmer,*  1  Wash.  T'y,  209. 

§  700.  If  it  is  necessary  to  allege  and  prove  that  the  defendant  is  a  member  of  a  certain 
company,  it  is  not  sufficient  merely  to  describe  him  as  being  such  member  in  the  title  of  the 
case  in  the  declaration.  But  under  the  practice  code  of  Washington  Territory  the  want  of 
such  allegation  must  be  objected  to  by  demurrer  or  answer,  and  the  pleadings  may  then  be 
amended ;  and  if  no  objection  is  raised  the  court  will  consider  the  amendment  as  if  actually 
made.     Tolmie  v.  Dean,*  1  Wash.  Ty,  57. 

§  701.  Under  the  practice  of  Washington  Territory,  if  the  defendant  has  demurred  to  a 
complaint,  and  the  demurrer  has  been  overruled,  and  the  defendant  has  answered  over,  the 
appellate  court,  in  considering  such  overruling,  will  consider  all  amendments  which  could 
have  been  made  to  the  complaint  in  the  court  below  to  have  been  made.  Ward  v,  Moorey,* 
1  Wash.  Ty,  122. 

$  lot.  Error  In  process  or  Jndgment. —  It  is  rare  for  the  federal  district  and  circuit  courts 
to  re-examine  their  own  judgments  for  error  of  fact  in  the  process,  even  in  civil  cases,  by 
writ  of  error  coram  vobis,  the  rule  being  that  such  errors  should  be  corrected  on  motion  to 
amend,  supported,  if  need  be,  by  affidavit.  All  the  authorities  are  agreed  that  if  the  error 
be  in  the  judgment  itself,  and  not  in  the  process,  a  writ  of  error  coram  nobis  does  not  lie  in 
the  same  court  to  correct  it ;  and  the  supreme  court  has  decided  that  it  is  not  one  of  those 
remedies  over  which  the  supervising  -power  of  that  court  is  given  by  law.  United  States  v, 
Plummer,  3  Cliff.,  28. 

^  703.  Ill  granting  amendments  in  proceedings  under  the  intorual  revenue  laws,  the 
court,  in  the  exercise  of  its  discretion,  will  take  into  consideration  the  interest  of  the  public, 
the  general  convenience  and  interests  of  suitors,  and  even  the  convenience  of  the  court,  as 
veil  as  the  character  and  degree  of  negligence  which  produced  the  necessity  for  amendment. 
In  this  case,  after  trial  and  verdict  for  the  government,  the  declaration  was  found  to  be  in- 
ftofficient  to  support  a  judgment,  such  declaration  having  been  carelessly  drawn ;  but  the  de- 
f<»Qdants  being  also  in  fault  in  not  having  demurred  to  such  declaration,  an  amendment  was 
allowed  upon  terms.    United  States  v,  Batchelder,*  9  Int.  Rev.  Rec.,  98. 

i  704.  A  petition  in  a  suit  in  the  conrt  of  claims,  under  the  abandoned  or  captured  prop- 
erty act,  may  be  amended  if  the  amendments  relate  to  the  same  cause  of  action  as  was  set 
forth  in  the  original  petition;  but  if  an  amendment  will  introduce  a  new  cause  of  action 
barred  by  the  statute  of  limitations,  it  will  not  be  allowed.    Lamar's  Case,*  7  Ct.  CI.,  603. 

g  70S.  Rejection  of  plea  put  in  by  amendment. —  Upon  leave  given  to  the  defendant  to 
amend  his  pleadings  in  an  action  for  libel,  the  court  refused  to  accept  certain  pleas  by  way  of 
ja«»tification,  which  did  not  contain  any  justification  of  what  they  purported  to  justify.  Kerr 
r.  Force,  8  Cr.  C.  C,  8. 
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8.  In  EjuUy. 

§  706.  Amendment  to  bill. —  The  court  may  allQw  an  amendment  to  the  bill  after  answer 
filed  on  payment  of  all  costs.    Wallace  v.  Taylor,*  1  Cr.  C.  C,  898. 

§  707.  Under  the  privilege  of  amending  a  party  is  not  permitted  to  make  a  new  bilL 
Shields  v.  Barrow,*  17  How.,  180. 

g  708.  An  amendment  to  a  bill  in  equity  should  state  no  more  of  the  original  bill  than  may 
be  necessary  to  introduce  and  make  intelligible  the  new  matter.  Peirce  v.  West,*  8  Wash., 
854. 

§  709.  An  amendment  should  be  by  a  separate  bill  and  not  by  interlining  the  original  bilL 
Ibid. 

§  710.  When  a  bill  is  amended  a  subpoeDa  need  not  be  served  on  those  defendants  who  are 
already  in  court,  where  the  amendment  introduces  no  new  fact  and  does  not  materially  alter 
the  action.    Longworth  v.  Taylor,  1  McL.,  514. 

§  711.  It  is  competent  for  the  court  to  allow  an  amendment  to  the  bill  at  the  same  time 
exceptions  were  filed,  and  to  require  the  defendant  to  pnswer  the  exceptions  and  the  new 
matter  at  the  same  time.    Kittredge  V.  Claremont  Bank,*  8  Story,  590. 

§  712.  All  amendments  germane  to  the  bill  and  allowed  by  the  .court  relate  back  to  the 
time  when  the  bill  was  filed  and  considered  as  incorporated  into  and  a  part  of  the  original 
bill.  So  when  a  bill  to  appropriate  a  receiver  has  been  brought  by  a  creditor  in  a  court  which 
has  jurisdiction  over  the  suit  and  consequently  control  over  the  res,  and  such  bill,  being  de- 
fective, is  amended  later;  and  between  the  filing  of  the  bill  and  the  amendment,  another 
similar  bill  is  brought  by  another  creditor  in  a  court  of  concurrent  jurisdiction,  the  first  court 
does  not  lose  control  of  the  res  by  reason  of  the  defects  in  the  original  bill,  for  the  amend- 
ments relate  back  to  the  time  of  the  filing  of  the  bill,  and  the  suit  in  the  firet  court  excludes 
that  in  the  second.    Gaylord  v.  Ft.  W.,  M.  &  O,  K.  R  Co.,  6  Biss.,  286. 

§  718.  Amendments  to  the  bill  to  show  the  citizenship  may  be  made  at  any  stage  of  the 
cause.    Fisher  v.  Rutherford,*  1  Bald.,  188. 

§  714.  Where  a  bill  is  demurred  to  on  the  ground  that  citizenship  is  not  clearly  enough 
averred,  an  amendment  will  be  allowed  as  a  matter  of  course.  Hilliard  tx.  Brevoort,  4 
McL.,  24. 

§  715.  The  law  is  well  settled  that  in  chancery  no  material  fact  which  has  occurred  since 
the  filing  of  the  original  bill  can  be  produced  in  an  amended  bill.  The  party  can  only  avail 
himself  of  such  fact  by  filing  a  supplemental  bill.  And  when  such  new  matter  is  introduced 
in  an  amended  bill,  it  is  a  cause  of  demurrer.    Ck)pen  v,  Flesher,  1  Bond,  440. 

§  710.  Events  which  have  happened  since  the  fihng  of  a  bill  in  equity  cannot  be  introduced 
by  way  of  amendment.     Mason  v,  H.  P.  &  F.  R.  Co.,  10  Fed.  B.,  884. 

§  717.  Where,  upon  a  bill  as  it  stood,  and  upon  the  testimony,  no  relief  conid  be  given,  and 
the  plaintiff  then  moved  to  amend  by  adding  certain  allegations  which,  if  made,  would  make 
the  bill  and  answer  agree  as  to  the  matter  covered  by  the  amendments,  and  would  show  a 
case  for  equitable  relief,  although  a  case  different  from  the  one  in  the  original  bill,  the  courfe 
granted  the  motion,  although  not  made  until  after  the  evidence  was  all  in  at  the  final  hear- 
ing.   Battle  V,  Mut.  Ins.  Co.,*  10  Blatch.,  417. 

g  7 IS.  A  court  of  equity  may,  after  a  cause  is  heard  and  a  case  for  relief  made  out,  but  not 
the  case  disclosed  by  the  bill,  allow  an  alteration  of  the  pleadings  on  terms  that  the  party  not 
in  fault  would  have  no  reasonable  ground  to  object  to.  •  Neale  v.  Neales,  9  Wall.,  1. 

§  719.  So  a  bill  for  specific  performance  may  be  thus  amended,  if  the  original  bill  and 
amended  bill  have  the  same  subject-matter ;  and  the  contract,  consideration,  promise  and 
acts  of  part  performance,  stated  in  the  amended  bill,  are  stated  with  precision,  and,  if  proved, 
entitle  the  complainant  to  the  relief  sought.    Ibid, 

§  720.  Where  a  bill  in  equity  was  not  framed  as  a  bill  to  redeem,  but  all  the  facts  necessary 
to  such  a  bill  were  pleaded  and  proved,  the  court,  by  an  mterlocutory  decree,  allowed  an 
amendment  containing  a  prayer  to  redeem  to  be  made  upon  payment  of  costs.  Burgess  t?. 
Graffam,  10  Fed.  R.,  216. 

§  721.  Under  the  rules  of  chancery  practice  no  special  replication  to  any  answer  can  be 
filed.  But  if  any  matter  alleged  in  the  answer  shall  make  it  necessary  for  the  plaintiff  to 
amend  his  bill,  he  may  have  leave  to  do  so.     Wilson  v.  StoUey,  4  McL.,  275. 

§  722.  A  party  who  brings  a  bill  to  charge  the  real  estate  of  the  defendant  with  payment 
of  debts  due  the  complainant  and  joins  "such  other  creditors  as  will  come  in  and  share  ex* 
penses  of  suit,''  may  amend  his  bill  before  answer  by  withdrawing  the  invitation  and  paying 
costs  of  those  who  came  in  under  it.    Yates  v,  Arden,  5  Cr.  C.  C,  526. 

§  72B*  Where  a  defendant  was  sued  in  equity  as  the  sole  owner  of  a  railroad,  and  a  plea 
was  filed  denying  sole  ownership,  and  the  plaintiff  then  demurred  to  the  plea,  Ae/d,  the 
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demuiver  admitted  the  fact  that  the  plaintiff  was  not  the  sole  owner,  and  there  could  be  no 
decree  upon  the  bill  unless  it  was  amended  to  meet  the  fact.  If  the  plea  was  to  the  whole 
bill  and  did  not  respond  to  all  the  allegations  thereof*  it  could  be  amended  so  as  to  do  so. 
Beard  v.  Bowler,  2  Bond,  13. 

^  724.  Where  to  a  bill  to  reopen  an  account  on  the  ground  of  fraud,  the  defendant  denied 
the  fraud  and  pleaded  the  statute  of  limitations,  the  plaintiff  was  allowed  to  amend  bis  bill 
by  alleging  that  the  frauds  charged  had  come  to  his  notice  within  siz  years.  Wharton's 
£z*r8  V.  Lowrej,  3  Dall.,  8S4. 

§  72&  Where,  from  the  evidence  upon  a  hearing  in  chancery,  the  terms  of  a  contract  appear 
to  be  different  from  those  alleged  in  the  bill,  the  court  will  allow  an  amendment  if  the  com- 
plainant has  otherwise  the  merits;  likewise  the  respondent  would  be  allowed  to  amend  if  he 
had  pleaded  the  statute  of  frauds  badly.    Tufts  v.  Tufts,  S  Woodb.  &  M.,  456. 

§  726.  To  a  bill  for  an  injunction  an  amendment  may  be  made  striking  out  the  name  of  a 
non-resident  defendant  who  has  uot  been  served,  and  who  need  not  have  been  named  as  de- 
fendant in  tlie  first  instance.    C.  S.  M.  Ca  t;.  V.  &  G.  H.  W.  Ca,  1  Saw.,  470. 

§  727.  On  bill  by  assignee  to  enjoin  use  of  a  patent,  defendant  set  up  a  prior  assignment, 
and  afterwards  leave  was  given  to  amend  by  setting  up  the  invalidity  of  the  patent,  it  appear- 
ing that  there  was  no  laches,  and  that  defendant  had  acquired  the  knowledge  since  filing  his 
smtwer.    Morehead  v.  Junes,*  8  Wall.  Jr.,  306. 

§  7.8.  A  bill  in  equity  was  filed  in  the  name  of  a  firm,  but  by  one  person  who  claimed  to 
be  tht*  sole  member,  and  the  proofs  showing  that  there  was  another  member  who  was  inter- 
ested, and  the  case  being  a  meritorious  one,  the  plaintiff  was  allowed  to  amend.  Frese  v. 
Bachof,*  14  Blatch.,  432.  ^ 

§  i2&.  After  demurrer  sostained  a  complainant  in  equity  has  not  an  absolute  right,  under 
the  twtnty-uinth  equity  rule,  to  amend  his  bill  after  a  demurrer  to  the  whole  bill  is  allowed. 
Under  the  thirty-fifth  rule,  however,  the  court  may  in  its  discretion  allow  him  to  amend. 
National  Bank  v.  Carpenter,*  11  Otto,  567. 

§  7«10.  If  the  record  does  not  show  the  amendment  proposed,  an  order  of  court  refusing 
leave  cannot  be  reviewed  in  the  supreme  court.    Ibid, 

§  781.  Amendments  to  a  bill  in  equity  after  a  demurrer  thereto  has  been  sustained  are  not 
allowed  as  a  matter  of  right,  but  vest  in  the  discretion  of  the  court,  and  are  only  allowed 
when  they  are  necessary  to  promote  or  attain  the  ends  of  justice  in  the  case.  Do  well  v.  Ap- 
plegate,  7  Saw.,  282. 

g  7S2.  When  a  demurrer  to  a  bill  has  been  sustained  it  is  error  not  to  allow  the  complaia- 
aat  to  amend.    Hunt  v.  Fjfte,  McCahon,  75. 

g  7311.  The  court  may  allow  an  amendment  to  a  bill  in  equity  after  a  demurrer  to  it  has 
been  sustained.  This  authority  rests  upon  general  principles  and  also  falls  within  the  express 
language  of  the  judicial  act  of  1789,  chapter  20,  section  82.  Hunt  v,  Bousmaniere,  2  Mason, 
S42. 

S  784.  Amendments  to  a  bill  in  equity,  after  a  demurrer  thereto  has  been  sustained,  are 
not  allowed  as  a  matter  of  right,  but  rest  in  the  discretion  of  the  court,  and  are  only  allowed 
when  necessary  to  promote  justice.  So  in  a  suit  to  set  aside  a  deed  for  want  of  a  stamp,  the 
plaintiff,  after  a  demurrer  to  his  bill  had  been  sustained  because  the  bill  did  not  allege  that 
such  omission  was  due  to  an  intent  on  the  part  of  the  grantor  to  defraud  the  revenue,  was 
not  allowed  to  amend  by  supplying  such  allegation,  the  defendants  being  bona  fide  purcha»> 
en  for  an  adequate  consideration.     Dowell  v.  Applegate,  8  Fed.  R.,  698. 

§  786.  A  demurrer  to  a  bill,  brought  by  a  foreign  administrator,  before  he  had  taken  out 
letters  in  the  state  where  the  suit  was  brought,  having  been  sustained,  he  was  allowed,  after 
having  taken  out  such  letters,  to  file  an  amended  bill ;  and  a  demurrer  to  such  amended  bill 
on  the  ground  that  a  supplt* mental  bill  or  a  new  suit  should  have  been  brought  was  over- 
ruled*    Swatsel  v.  Arnold,  Woolw.,  888. 

§  78IL  After  replication. —  A  motion  to  amend  a  bill  in  equity  by  adding  a  new  party 
plaintiff  was  made  after  answers  and  replication  filed  and  depositions  taken.  From  the  dep- 
oBiUoa  of  a  party  through  whose  instrumentality  the  suit  was  brought  it  appeared  that  he  was 
aware  of  the  interest  of  the  party  sought  to  be  introduced  before  the  beginning  of  the  suit. 
Hdd,  that  the  amendment  could  not  be  allowed,  as  under  the  twenty-ninth  equity  rule  an 
amendment  may  be  allowed  after  replication  only  when  it  could  not  by  reasonable  diligence 
have  been  sooner  introduced.    Ross  v.  Carpenter,*  6  McL.,  882. 

Si  787.  Quare,  whether  an  amendment  may  be  allowed  to  the  bill  after  depositions  have 
been  taken.    Ibid. 

9S  738.  An  application  to  amend  a  bill  in  equity,  after  replication  filed  and  evidence  taken, 
hy  adding  new  parties  will  be  denied,  unless  accompanied  by  very  satisfactory  proof  that  the 
proposed  amendment  could  not,  by  reasonable  diligence,  have  been  sooner  introduced  into 
the  bia    Clifford  v.  Coleman,*  18  Blatch.,  210. 
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§  789.  The  power  of  a  court  of  equity  to  grant  amendments  exists  even  after  a  hearing, 
and  a  complainant  may  be  allowed  to  amend  his  bill  materially,  if  the  subject-matter  of  the 
two  bills  is  the  same,  and  the  case  is  stated  with  sufficient  precision  in  the  amended  bill,  and 
is  such  as  to  entitle  complainant  to  relief  if  supported  by  the  proofa  Neale  v.  Neales,  9 
Wall.,  1. 

g  740.  An  amendment  to  a  bill  changing  its  character  so  as  to  make  it  substantially  a  new 
bill  ought  not  to  be  allowed  after  the  hearing,  especially  if  the  matter  might  have  been  in- 
corporated in  the  original  bill.     Snead  v.  M'Coul,  12  How.,  407. 

§  741.  Where,  in  a  suit  for  an  infringement  of  a  patent,  a  re-issued  patent  not  declared  upon 
in  the  bill  of  complaint,  nor  mentioned  in  the  other  pleadings,  was  given  in  evidence  without 
objection,  and  the  cause  was  actually  tried  upon  it,  and  the  decree  and  proceedings  before  the 
master  were  founded  upon  it,  an  amendment  to  the  bill  by  inserting  a  declaration  upon  the 
re-issued  patent  was  properly  allowed,  even  after  final  decree.  The  Tremolo  Patent,  23  Wall., 
618. 

§  742.  An  amendment  was  allowed  to  a  bill  in  equity  after  the  final  decree  in  a  case  where 
the  cause  had  been  tried  precisely  as  it  would  have  been  tried  if  the  bill  had  originally  con- 
tained the  amendment.    Tremaine  v,  Hitchcock,  23  Wall.,  618. 

§  748.  Changing  the  parties. —  Where  the  plaintiff  claims  title  under  a  decree  of  a  court  of 
competent  jurisdiction,  and  the  defendant  objects  to  the  bill  for  want  of  proper  parties,  the  court 
should  not,  if  it  sustains  such  objection,  dismiss  the  bill,  but  should  give  the  plaintiff  leave 
to  amend  by  making  new  parties;  and,  if  he  fails  to  bring  such  before  the  court,  should  dis- 
miss the  bill  without  prejudice.     Hunt  v.  Wickliffe,  2  Pet.,  201. 

§  744.  Where  the  substantial  parties  plaintiff  were  aliens,  and  the  court  had  jurisdiction  be- 
tween them  and  the  defendants,  but  the  alien  plaintiffs  joined  with  themselves  a  citizen,  be- 
tween whom  and  one  of  the  defendants  the  court  could  not  take  jurisdiction,  field,  the  plaintiff 
might  amend  before  fiaal  hearing  by  striking  out  the  name  of  the  citizen  as  plaintiff  and 
making  him  a  defendant    Conolly  t;.  Taylor,  2  Pet.,  656. 

g  745.  Where  a  suit  for  restraining  the  infringement  of  a  patent  was  brought  by  the  patentee 
and  an  injunction  issued,  the  court  refused  to  permit  an  amendment  to  the  bill  to  add  certain 
other  parties  plaintiff  who  were  alleged  to  be  the  exclusive  owners  of  the  right  to  make  and 
sell  under  the  patent.    Goodyear  t;.  Bo  wen,  8  Blatch.,  266. 

§  746,  Amendment  to  answer. —  Leave  to  amend  an  answer  in  equity  will  be  refused  when 
the  new  facts  to  be  inserted  were  known  to  defendant  before  he  filed  his  answer.  Cross  v. 
Morgan,*  6  Fed.  R.,  241. 

§  747.  Applications  to  amend  an  answer  inequity  are  not  grantable  of  course,  but  depend 
on  the  discretion  of  the  court.  Where  the  defendant  moves  to  amend  and  explain  his  answer 
by  adding  thereto  matter  which  has  come  to  his  knowledge  since,  and  therefore  not  fully 
stated  in  the  original  answer,  such  motion  will  be  granted  upon  defendant's  furnishing  to  the 
opposite  party  the  names  of  the  witnesses  whose  depositions  he  intends  to  take  to  establish 
the  truth  of  such  new  matter.     Caster  v.  Wood,  1  Bald.,  289. 

§  748.  Amendments  will  not  generally  be  allowed  solely  on  the  ground  that  the  defendant 
at  the  time  he  put  in  his  answer  was  acting  under  a  mistake  in  point  of  law,  and  not  on  the 
ground  of  a  fact  having  been  incorrectly  stated.  So  an  amendment  will  not  be  allowed 
which  seeks  to  change  the  theory  of  defense  set  up  and  admitted  by  the  original  answer  in. 
several  important  particulars  without  changing  a  single  allegation  of  fact  or  alleging  a  single 
new  fact.    Waterman  v,  Merrill,  2  Abb. ,  478. 

§  749.  After  a  decree  for  plaintiff  in  a  patent  suit  for  infringement  defendant  moved,  on 
affidavits,  that  the  decree  be  vacated,  that  ho  might  amend  his  answer  and  introduce  evidence 
of  the  matter  in  the  affidavits  tending  to  show  that  the  plaintiff  was  not  the  original  inventor 
of  the  improvement  covered  by  the  patent.  Defendant  set  up  that  he  had  used  due  diligence 
in  getting  up  his  defense,  but  that  since  the  decree  he  had  employed  persons  in  the  matter 
and  bad  thus  discovered  his  present  evidence  of  previous  use  of  the  improvement  by  other 
persons.  Heldy  that  the  motion  must  be  denied,  as  it  did  not  sufficiently  appear  that  the  facta 
might  not  by  reasonable  diligence  have  been  discovered  before.  India  Rubber  Comb  Co.  v. 
Phelps,*  8  Blatch.,  85. 

§  750.  A  court  of  equity  may,  in  a  patent  case  where  notice  has  been  given  in  the  answer, 
as  required  by  the  act  of  congress,  that  the  invention  had  been  previously  invented  and  used  by 
certain  witnesses  named  in  the  answer  and  by  certain  others  whose  names  are  unknown, 
allow  the  names  of  such  unknown  persons  to  be  added  afterwards,  nnncpi^o  Uinc,  by  way  of 
amendment  to  the  answer,  the  answer  having  stated  that  such  an  amendment  would  be  asked 
for  as  the  names  were  discovered.     Roemtu*  t\  iSinion,  5  Otto,  214. 

§  751.  In  a  patent  case  the  defendant  was  allowed  to  amend  liis  answer  on  motion  made 
before  final  argument  i>y  allef^ing  that  the  paientee  had  forfeited  his  right  by  allowing  public 
use  and  sale  of  the  invention  before  application  for  a  patent;  and  an  interlocutory  decree 
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having  been  entered,  the  case  was  ordered  to  be  opened  to  take  testimony  relating  solely  to 
the  issue  raised  by  the  amended  answer.    Snow  v.  Tapley,*  13  Pat.  Off.  Gaz.,  548. 

§  7«2.  A  motion,  made  more  than  a  year  after  the  plaintiff's  proofs  in  a  patent  suit  had 
been  all  taken,  to  amend  the  answer  by  adding  two  new  defenses,  was  denied,  the  proposed 
defenses  being,  first,  that  the  plaintiff's  alleged  invention  was  in  public  use  more  than  two 
years  before  the  plaintiff's  patent  was  applied  for,  and  hence  that  the  provisions  of  the  act  of 
July  8,  1870,  were  a  bar  to  the  suit;  and,  second,  that  the  patent  had  been  anticipated ;  the 
excuses  for  not  inserting  such  defenses  in  the  original  answer  being,  in  the  first  case,  that 
the  counsel  was  under  the  impression,  when  he  drew  the  answer,  that  the  act  of  July  8. 
IbTO,  did  not  apply ;  and  in  the  second  case,  that  the  counsel  had  no  knowledge,  when  he  drew 
the  answer,  of  any  description  in  any  prior  patent  of  a  certain  part  of  the  plaintiff's  patent. 
The  Webster  Loom  Co.  v.  Higgins,  13  Blatch.,  849. 

§  758.  Effect  of  amendment  on  suit. —  An  amendment  of  an  original  bill  which  asserts  a 
new  title  is  considered,  as  regards  the  statute  of  limitations,  as  the  filing  of  a  new  bill,  and  ef- 
fect is  given  to  the  statute  of  limitations  against  the  right  asserted  in  the  amended  bilL 
Holmes  v.  Trout,  1  MoL.,  1. 

§  7»4,  An  amendment  to  a  complainant's  bill  in  equity,  except  so  far  as  it  may  introduce  a 
new  or  different  case,  has  not  the  effect  of  opening  the  pleadings  in  an  equity  suit.  So  far  as 
a  new  or  different  case  has  been  introduced  the  defendant  may  plead,  answer  or  demur  anew; 
bat  if  no  new  matter  is  introduced,  the  defendant  cannot  take  the  opportunity  to  interpose 
any  new  pleading.    Keene  v.  Wheatley,*  9  Am.  L.  Reg.,  38. 

g  799.  When  a  bill  against  an  assignee  in  bankruptcy  was  brought  within  the  time  limited 
for  bringing  such  suits  by  act  of  August  19, 1841,  and  was  dismissed  by  the  court,  a  subsequent 
original  bill  for  the  same  cause  of  action,  brought  outside  such  time,  cannot  be  regarded  as 
an  amendment  of  the  former  bill.    Clark  v,  Hacket,  1  Cliff.,  261}. 

§  756.  It  is  error  to  sustain  a  single  demurrer  in  equity  in  part ;  but  if  the  court  does  so, 
and  the  plaintiff  then  amends  his  bill,  and  the  defendant  answers,  such  error  is  waived  by 
both  parties.    Marshall  v,  Vicksburg,  15  Wall.,  146. 

^  7o7.  Evidence  which  is  taken,  under  objection,  to  support  an  answer,  and  which  is  inad- 
missible to  support  the  answer  as  it  stands  when  the  evidence  is  taken,  cannot  be  let  in  to 
support  the  answer  after  it  has  been  amended.     Roberts  v.  Buck,*  6  Fish.  Pat.  Cas.,  >825. 

^  1^8.  Setting  aside  order  allowing  amendments—  It  is  not  possible  to  get  rid  of  amend- 
ments regularly  made  under  equity  rule  29  by  moving  to  set  aside  the  order  allowing  them. 
Lichtenauer  v.  Cheney,  8  Fed.  R.,  876;  3  McC,  119. 

§  759.  Amendment  allowed  on  terms. —  Where  the  bringing  of  the  suit  was  the  result  of 
defendant's  refusal  to  show  his  lease,  and  after  the  cause  had  been  at  issue  two  or  three  terms 
defendant  asked  leave  to  file  an  amended  plea,  which  would  force  plaintiff  out  of  court,  leave 
was  refused  except  upon  payment  of  all  costs.    Anonymous,*  2  Wash.,  270. 

§  760.  Amended  bill  filed  without  leave. —  An  amended  bill,  filed  in  a  circuit  court  eight 
years  after  the  original  bill,  without  leave  of  court  and  without  the  consent  of  the  other  side, 
will  be  disregarded  by  the  supreme  court  of  the  United  States  upon  appeal  Teny  v.  MoLure, 
18  Otto,  442. 

$S  761.  A  eonrt  has  the  power  to  amend  a  decree,  made  at  one  term,  at  a  subsequent  term, 
at  regards  the  manner  of  its  execution.  So  when  a  decree  for  the  sale  of  a  railroad  required 
the  purchaser  to  pay  sufficient  cash  to  liquidate  certain  indebtedness,  it  may  be  subsequently 
amended  to  require  the  sale  to  be  made  subject  to  such  indebtedness.  Turner  v.  I.,  B.  &  W. 
R'jCo.,  8  Biss.,  880. 

§  76S.  Withdrawing  exeeptlons. —  A  complainant  in  equity  having  excepted  to  defend- 
ant's answer  was  allowed  to  withdraw  his  exceptions,  to  file  a  replication  at  the  same  time, 
and  to  take  at  his  peril  a  subpoena  to  rejoin,  returnable  forthwith.    Penn  v,  Butlpr,*  Wall, 

§  768.  Amendments  may  be  allowed  by  the  conrt  after  issne  and  at  any  time  before  final 
decree,  when  it  is  manifest  that  the  purposes  of  substantial  justice  require  it ;  but  the  discre- 
tion must  be  exercised  with  caution.    Morehead  v,  Jones,*  3  Wall.  Jr.,  300. 

^  7H4.  After  interlocutory  decree. —  An  issue  from  chancery  being  called  up,  the  defend- 
ant moved  for  leave  to  plead  the  statute  of  limitations  and  file  an  answer ;  but  the  plaintiff 
objecting  that  such  motion  was  too  late  after  an  interlocutory  decree,  and  that  the  answer 
and  plea  were  bad  in  this  case,  the  court  overruled  the  motion.  Wilson  v.  Turberville*s 
Ex  r,  2  Cr.  C.  C.  27. 

^  765.  Original  and  amended  bill  on  different  gronnds.— Where  a  bill  is  filed  claiming 
payment  of  a  debt  upon  a  certain  ground,  and  afterwards  the  bill  is  amended  and  the  claim 
U  placed  on  a  different  ground,  altliough  the  original  bill  still  remains  on  the  record,  the  com- 
plainants at  the  hearing  may  rely  upon  the  whole  case  made  in  the  bill,  or  may  abandon  some 
oi  the  special  prayers  it  contains.    Hunter  v.  United  Slates,  5  Pet.,  173. 
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§  7M*  Irregular  pletdlngfl.—  Wheo,  upon  an  appeal  of  an  equity  case,  the  pleadings^,  as 
they  appeared  on  the  record,  were  so  irregular  and  equivocal  that  no  final  decree  could  he 
made  which  might  not  be  productive  of  injustice  to  one  or  ether  of  the  parties,  the  supreme 
court  remanded  the  case  with  directions  to  the  court  below  to  allow  the  parties  to  amend  the 
pleadings.    Leeds  v.  Marine  Ins.  Co.,  2  Wheat.,  880. 

§  767.  Under  the  practice  of  Wyoming  Territory.— If  the  plaintiff's  bill  in  equity  shows 
grounds  for  an  action  at  law,  an  amendment  thereto  simply  striking  out  the  one  allegation 
which  gives  jurisdiction  to  a  court  of  law  is  not  such  an  alteration  as  would  change  the  juris- 
diction from  a  court  of  law  to  a  court  of  equity.  After  an  amendment  a  court  cannot  compel 
an  answer  before  the  term  allowed  by  statute.    Iviuson  v,  Hutton,*  1  Wyom.  Ty,  171. 

§  768.  Plea  allowed  to  stand  after  amendment  of  bill.—  Where,  upon  the  filing  of  a  plea 
to  a  bill  in  equity,  the  orators  asked  and  were  allowed  to  amend  by  striking  out  of  the  special 
prayer  of  the  bill  all  that  part  praying  for  the  relief  sought  by  the  part  of  the  bill  to  which 
the  plea  was  pleaded,  and  the  defendants  then  asked  that  the  plea  be  nevertheless  allowed 
oh  the  ground  that,  with  all  the  allegations  of  the  bill  still  standing,  the  relief  objected  to 
might  still  be  had  under  the  prayer  for  general  relief,  the  court  allowed  the  plea  in  order  to 
remove  any  doubt.    Brooks  v,  Yt.  Cent.  R.  R.  Co.,  14  Blatch.,  463. 

§  769.  No  bill  on  reeord  on  appeal. —  Where,  upon  an  appeal  of  a  suit  in  equity  to  the 
supreme  court,  no  bill  appeared  on  the  record,  and  there  was  no  counsel  to  suggest  diminu- 
tion and  ask  for  a  certiorari;  and  it  appeared  that  the  suit  was  one  of  several  similar  suits  in 
which  decrees  had  been  entered  below ;  that  regular  proceedings  had  been  had  in  only  one; 
that  that  one  had  previously  been  appealed  and  the  decree  below  reversed ;  and  that  the  un- 
derstanding had  been  that  the  pleadings  in  the  case  which  had  been  appealed  should  be  intro- 
duced into  the  other  cases,  held,  the  case  should  be  remanded  with  directions  to  allow  a  bill 
to  be  filed, and  to  proceed  according  to  law.    Mandeville  v.  Buf-t,  8  Pet.,  256. 

4.  In  Admiralty. 

§  770.  General  principles  —  Power  of  court.—  Admiralty  courts  are  very  liberal  in  allow- 
ing amendments.  If  a  libel  is  defective  the  proper  course  is  to  except  to  it,  and  it  may  then 
be  amended ;  but  the  practice  of  moving  to  dismiss  libels  for  defects  apparent  on  their  face 
ought  not  to  be  indulged.    The  Hoyle,  4  Biss.,  234. 

§  771.  When  merits  clearly  appear  on  the  record  it  is  the  settled  practice  in  admiralty  pro- 
ceedings not  to  dismiss  the  libel,  but  to  allow  the  party  to  assert  his  rights  in  a  new  allega- 
tion.   Schooner 'Adeline  and  Cargo,  9  Cr.,  244. 

§  772.  When  errors  in  the  pleadings,  which  are  clearly  clerical  mistakes  and  mislead  no- 
body, are  objected  to,  in  an  admiralty  case,  by  the  respondent,  the  court  will  not  allow  the 
libelant  to  be  delayed  thereby ;  but  will  allow  the  libelant  to  move  amendments  of  course  at 
any  time  before  final  decree.     Cobb  v,  Howard,*  10  N.  Y.  Leg.  Obs.,  853. 

§  77d.  The  twenty -fourth  rule  made  by  the  supreme  court  to  regulate  the  practice  of  in- 
stance courts  of  admiralty  applies  to  the  circuit  as  well  as  to  the  district  courts.  Pursuant 
to  it,  amendments  in  matters  of  substance  may  be  made  on  motion,  at  any  time  before  the 
final  decree,  upon  such  terms  as  the  court  may  impose.  The  discretion  is  not  governed  by 
written  rules  in  the  circuit  court;  but  courses  of  decisions  and  analogous  cases  afford  the 
guide.  (The  court  then  proceeds  to  lay  down  five  rules.)  Lamb  t?.  Parkman,*  11  L.  R.,  N.  S., 
089. 

§774.  A  court  of  admiralty  may,  after  final  decree,  correct  an  error  in  the  taxation  of 
costs.     Collins  t?.  Hathaway,  01c. ,  176. 

§  77o.  If,  in  admiralty  suits,  counsel  omit  to  file  exceptions  at  the  proper  time,  they  are  pre- 
cluded from  raising  objections  to  the  pleadings ;  but  the  court  at  all  times,  upon  its  own  mo- 
tion, has  power  to  compel  the  parties  to  conform  their  pleadings  to  rules  laid  down  by  the 
aupreme  court.    The  Bark  Havre,  1  Ben.,  295. 

§  776.  The  better  practice  in  admiralty  is  to  introduce  new  matter,  not  by  way  of  replica' 
tion  and  rejoinder,  but  by  amendment  of  the  libel  and  answer.  Brig  Sarah  Ann,  2  Sumn., 
206. 

1^  777.  When  amendments  may  be  made.— Under  admiralty  rule  24  a  libelant  is  entitled  of 
course  to  have  an  amendment  of  his  pleading  until  he  shall  be  concluded  by  judgment  of 
court  against  it  upon  exceptions  taken  to  it  on  the  part  of  the  claimants.  Jour  v.  Steamship 
Western  Metropolis,*  28  How.  Pr.,  283. 

§  778.  By  tlie  twenty-fourth  admiralty  rule  amendments  in  matter  of  form  may  be  made 
at  any  time.  So,  in  a  case  where  the  caption  of  the  libel  did  not  set  forth  whether  the  suit 
was  for  tort  or  for  contract,  the  coui-t,  after  noticing  such  omission,  said  it  would  consider 
the  libel  as  amended  in  that  behalf  to  suit  the  cause  of  action  actually  set  forth  in  it.  The 
Enterprise,  3  Wall.  Jr.,  58, 
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§  779.  A  court  of  admiralty  has  full  power  to  allow  ameDdments  at  any  stage  of  the  pro- 
ceedings before  a  final  decree.  In  this  case  the  court,  in  its  discretion,  refused  to  allow  a 
Jibel  for  an  assault  to  be  amended  so  as  to  set  forth  other  distinct  assaults,  and  also  general 
ill-usage  and  offensive  cruelty.     Pettingill  v.  Dinsmore,*  6  Law  Rep.,  255. 

§  780.  In  admiralty  the  court  will  allow  amendments  to  be  made  even  at  the  hearing  of  an 
appeal,  taking  care  that  no  injury  be  done  to  either  party.  And  in  case  injury  should  be 
likelj  to  ensue  from  allowing  amendments,  the  case  would  be  continued  to  allow  the  party 
to  take  such  evidence  as  he  might  deem  material  on  the  new  issue.  The  Morton,  1  Brown, 
187. 

§  781.  AmendmeBt  Introduoing  new  caase  of  action. —  A  court  of  admiralty  has  power  to 
allow  an  amendment,  in  its  discretion,  going  not  to  the  introduction  of  a  new  cause  of  action^ 
but  only  to  the  removal  of  a  formal  difficulty  in  the  way  of  a  just  award.  The  St.  John,  7 
filatcb.,  220. 

§  78S«  In  admiralty  and  maritime  cases,  as  a  general  rule,  an  amendment  introducing  a 
new  cause  of  action  is  allowable ;  but  the  court  will  not  allow  a  new  substantive  cause  of  ac- 
tion or  a  new  charge  against  the  defendant  which  is  barred  by  the  statute  of  limitations  to  be 
introduced  by  amendment.    The  Schooner  Harmony,  1  Gall.,  123. 

§  783.  A  suit  in  rem  in  admiralty  against  a  vessel  for  a  collision  cannot  be  amended  so  aa 
to  become  a  suit  in  personam  against  the  owner ;  and  so,  where  a  joint  libel  in  rem  waa 
brought  against  three  vessels,  an  amendment  was  refused  which  sought  to  change  the  action, 
00  far  as  it  was  against  one  of  the  vessels,  into  an  action  in  personam  against  her  owner..  The 
Toung  Aaierica,  Brown,  463. 

§  784.  A  court  of  admiralty  has  the  power  to  allow  amendments  at  any  stage  of  the  pro- 
ceedings before  final  decree  in  its  discretion.  Under  all  the  circumstances  of  this  case,  an 
amendment  adding  a  new  cause  of  action  was  refused.  Pettingill  v.  Dinemore,*  2  N.  Y.  Leg. 
Obs.,  119. 

§  1 85.  The  twenty-second  rule  in  admiralty  having  prescribed  that  a  p«ftitory  or  possessory 
Buit  b(*tween  part  owners  or  adverse  proprietors  of  a  ship  shall  be  a  joint  proceeding  in  rem 
aad  in  personam^  such  a  proceeding  begun  in  rem  alone,  cannot  be  amended  by  allowing  the 
aait  to  proceed  in  personam,  since  that  would  be  virtually  bringing  a  new  suit.  The  Propel- 
ler a  C.  Ives,  Newb.,  205. 

$  786.  The  ordinary  practice  in  admiralty  does  not  permit  a  personal  judgment  to  be 
entered  upon  a  libel  in  rem;  but  in  a  case  where  a  vessel  had  been  chartered  by  libelants  to  go 
to  a  particular  port,  but  had  refused  to  go  there,  and  was  arrested,  and  the  owner  appeared  and 
answered  upon  the  merits,  taking  no  objection  to  the  form  of  suit,  and  testimony  was  taken, 
and  the  objection  was  then  raised  two  years  after  the  suit  started,  and  when  the  case  had 
been  called  on  the  calendar  for  hearing,  it  was  held  that  although  there  was  no  lien  on  the 
vessel  and  an  action  in  rem  did  not  lie,  yet  the  pleadings  contained  all  the  requisite  allega- 
t.ons  for  the  full  hearing  of  the  case  aa^n  action  in  personam,  except  a  prayer  in  the  libel  for 
a  monition  and  personal  judgment  agafnst  the  owner,  and  this  defect  might  be  supplied  by 
an  amendment,  as  it  would  not  change  the  substantial  cause  of  action,  but  only  the  remedy. 
The  Monte  A.,  12  Fed.  R.,  881. 

g  787.  AmendnieDt  In  appellate  conrt. —  The  circuit  court,  upon  an  appeal  from  the  dis- 
trict court  in  admiralty,  has  the  power  to  suffer  amendments  to  be  made  to  the  pleadings,  so 
aa  to  let  in  new  evidence  and  new  grounds  of  defense.    Reppert  v.  Robinson,  Taney,  492. 

$i  788.  Upon  the  appeal  of  an  admiralty  case  to  the  circuit  court,  amendments  of  the  libel 
are  allowed,  even  to  the  filing  of  a  new  count.  Moreover,  the  supreme  court,  upon  appeals 
of  such  cases  from  the  circuit  court,  has  remanded  them  with  directions  to  allow  new  counta 
to  be  filed.    The  Marianna  Flora,  11  Wheat.,  1. 

$  789.  In  an  admiralty  cause  amendments  maybe  made  in  an  appellate  court,  if  necessary 
to  bring  forward  the  merits  of  the  case,  but  they  cannot  be  allowed  to  introduce  a  new  cause 
of  action ;  and  in  a  proceeding  in  rem  against  seventy- two  bales  of  cotton,  it  was  held  errone- 
oos  to  allow  the  libelant  to  amend  in  the  appellate  court  so  as  to  include  fifty  bales  more. 
Housman  v.  Schooner  North  Carolina,  15  Pet.,  40. 

%  790.  Where,  after  decree  for  the  libelant  in  the  district  court  in  admiralty,  the  libelee  ap- 
pealed to  the  circuit  court,  the  latter  court  allowed  the  libelant  below,  the  appellee  above, 
upon  his  setting  forth  that  the  appeal  was  vexatious  and  for  delay  merely,  to  amend  Jiis  libel 
by  putting  in  a  claim  for  damages,  above  costs,  caused  by  the  vexatious  appeal.  Weaver  v. 
Thomson,  1  Wall.  Jr.,  843. 

$  791.  On  appeal  from  the  district  to  the  circuit  court  the  latter  refused  to  allow  the  re- 
spondent to  amend  his  inswer  by  inserting  a  point  of  defense  which  had  not  bi^en  taken  in 
the  court  below,  the  facts  on  which  such  defense  rested  being  known  at  the  time  of  trial  in 
the  lower  court.    Coffin  v,  Jenkins,  8  Story,  108. 

^  79S.  In  cases  of  libels  or  informations  in  rem  for  violations  of  municipal  laws,  brought 
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by  appeal  from  the  district  to  the  circuit  courts,  the  latter  have  discretion  to  allow  amend- 
ments on  the  appeal.    Anonymous,  1  Gall.,  22. 

§  793*  Upon  an  appeal  from  a  decision  of  the  district  court  dismissing  a  libel  in  rem  to  fore- 
close a  mortgage  of  a  vessel,  the  circuit  court  will  not  allow  an  amendment  changing  the 
proceeding  into  a  possessory  action  to  recover  possession  of  the  vesseL  The  John  Jay,  3 
Blatch.,  67. 

§  794.  Amendment  ordered  by  supreme  court. —  The  supreme  court  of  the  United  States 
will  remand  to  the  circuit  court,  with  directions  to  allow  the  pleadings  to  be  amended,  an 
admiralty  case  brought  before  it  on  appeal,  in  which  the  pleadings  are  too  informal  and  de- 
fective to  allow  a  final  decree  upon  the  merits  to  be  pronounced.  The  Divina  Pastora,  4 
Wheat.,  62;  The  Mary  Ann,  8  Wheat.,  880. 

§  795.  A  libel  of  information  which  appears,  on  appeal  to  the  supreme  court,  to  be  too 
loose,  inartificial  and  general  to  found  a  judgment  upon,  will  be  remanded  to  the  circuit  court 
with  directions  to  allow  an  amendment  of  the  libel  and  ulterior  proceedings  consequent 
thereon.     The  Palmyra,  12  Wheat.,  1. 

§  796.  The  circuit  court  can,  upon  appeal  of  an  information  in  admiralty,  allow  the  intro- 
duction of  new  allegations  into  the  information.  And  the  supreme  court,  if  it  finds  the  evi- 
dence sufficient  to  show  a  breach  of  the  law,  but  the  information  not  sufficiently  certain  to 
allow  a  decree,  will  remand  the  case  to  allow  amendments.    The  Edward,  1  Whelit.,  261. 

§  797.  Where  the  libel  in  a  case  of  seizure  for  violation  of  the  laws  respecting  the  slave 
trade  was  too  imperfectly  drawn  to  found  a  sentence  of  condemnation  upon,  tlje  supreme 
court  reversed  a  decree  of  forfeiture  below  and  remanded  the  case  to  the  circuit  court  with 
directions  to  permit  the  libel  to  be  amended.  Brig  Caroline  v.  United  States,  7  Cr.,  496; 
Schooner  Anne  v.  United  States,  7  Cr.,  570.  ^ 

§  798.  Amendment  to  libel. —  Where  the  proofs  did  not  correspond  to  the  allegations  of 
the  libel,  and  there  could  consequently  be  no  recovery,  the  libelant  was  allowed  to  amend  his 
libel,  and  take  new  proof,  upon  payment  of  costs.     Davies  v.  Leslie,  Abb.  Adm.,  123. 

^  799.  When  a  libel  in  admiralty  is  in  fact  in  tort,  and  its  only  informality  consists  in  its 
using  the  words  **in  a  cause  of  contract,"  when  it  should  have  used  the  words  **in  a  cause  of 
collision,"  it  may  be  amended  at  any  time  before  the  decree.   The  Steamer  Oler,  2  Hughes,  12. 

§  800.  As  amendments  are  allowed  with  great  liberality  in  admiralty  proceedings,  a  defect 
in  a  libel  for  not  disclosing,  as  required  by  law,  that  ten  days  had  elapsed  between  the  earning 
of  seamen's  wages  and  the  time  of  filing  the  libel,  may  be  so  rectified.  The  Schooner  Edwin 
Post,  6  Fed.  R.,  200. 

§  801.  Where  a  libel  did  not  aver  negligence,  but  the  answer  tendered  the  issue  of  negli- 
gence by  denying  it,  and  the  evidence  proved  negligence,  it  was  held  that  the  libelant  might 
amend  in  that  respect.     The  Steamboat  Deer,  4  Ben.,  852. 

§  802.  In  a  libel  against  the  master  of  a  vessel  for  assault  and  battery  the  court  refused, 
after  the  evidence  had  been  taken  and  the  cause  was, ready  for  hearing,  to  allow  the  libelant 
to  amend  his  libel  by  averring  other  assaults,  on  the  ground  that  increased  expense  and  delay 
would  be  caused,  and  that  it  did  not  appear  that  substantial  justice  could  not  be  done  without 
such  amendment.     Pettingill  v,  Dinsmore,  Dav.,  208. 

§  803.  Where,  in  a  libel  for  salvage,  it  appeared  that  the  salvors,  being  pilots,  could  not, 
under  the  circumstances  of  the  case,  recover  salvage,  the  court  allowed  the  libel  to  be  so 
amended  as  to  present  a  claim  for  extra  compensation  as  pilots.  Dexter  v.  Bark  Richmond,* 
4  Law  Rep.,  20. 

§  804.  Where,  pending  a  suit  in  admiralty  for  possession  of  a  brig,  transfers  of  shares  in 
her  were  made,  the  court,  at  the  hearing,  upon  motion  of  the  libelant,  allowed  an  amend- 
ment to  the  libel  setting  forth  such  transfers,  and  the  number  of  shares  then  held  by  the  libel- 
ants.     Rogers  v.  Brig  Osseo,  3  Fed.  R.,  668. 

§  805.  Amendment  striking  out  parties.—  A  court  of  admiralty  never  suffers  the  substan- 
tial justice  of  a  case  to  be  defeated  by  matter  of  form.  And  so  if  incompetent  parties  have 
been  joined  as  libelants,  the  circuit  court,  although  upon  appeal,  will  give  leave  to  amend  by 
striking  out  the  names  of  such  parties.     Taylor  v,  Harwood,  Taney,  437. 

§  806.  Amendment  to  information.—  An  amendment  to  a  libel  in  a  revenue  case  introduc- 
ing a  new  cause  of  action,  which  corresponds  in  character  with  the  original  count  and  is 
kindred  in  its  nature,  vvill  be  allowed ;  but  if  the  amendment  introduces  a  new  substantive 
cause  of  action  and  a  new  charge  against  the  defendant,  it  will  be  disallowed.  United  States 
V.  One  Hundred  and  Twenty-tliree  Casks  of  Distilled  Spirits,  1  Abb.,  573. 

§  807.  Where  a  libel  was  filed  under  a  section  of  statute  to  ciiarge  defendant  with  disposing; 
of  property  subject  to  internal  revenue  tax,  and  the  government  sought  to  amend  by  adding 
a  count  under  another  section  to  charge  defendant  with  neglecting  to  make  proper  returns 
of  his  manufactures,  leave  was.  refused  on  the  ground  that  this  was  substantially  a  new 
charge.     Ibid, 
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§  808.  A  motion  to  amend  an  information  bo  as  to  state  that  the  penalty  accrued  to  a  town 
instead  of  to  the  commonwealth  was  granted  by  a  divided  court,  on  the  ground  that  the 
amendment  was  a  matter  of  form  only,  jkhe  fact  charged  being  the  substance,  and  the  person 
for  whom  the  benefit  is  to  accrue  being  immaterial.    Virginia  v.  Smith,*  1  Cr.  C.  C,  22. 

§  809.  Where  it  is  immaterial,  so  far  as  a  yiolation  of  law  is  concerned,  whether  an  offend- 
ing vessel  is  owned  in  the  United  States  or  in  a  foreign  country,  an  amendment  in  this  respect 
may,  under  the  twenty-fourth  rule  in  admiralty  be  made  to  an  information  without  terms. 
United  States  v.  The  Steamship  The  Queen  and  Francis  Grogan,  4  Ben.,  237. 

§  810.  An  information  for  selling  spirituous  liquors  was  allowed  to  be  amended  by  insert- 
ing the  date  of  the  offense,  and  also  the  words:  '*  Sold  and  to  be  drank  at  the  circus,  instead 
of  at  his  own  house."    United  States  v.  Shuck,  1  Cr.  C.  C,  56. 

§  811.  It  is  allowed  to  amend  an  information  by  filling  up  the  blank  of  the  date  of  the  com- 
mission of  the  offense,  a  continuance  being  granted,  and  leave  to  the  defendant  to  plead  de 
novo;  and  in  this  case  leave  to  amend  by  describing  a  particular  kind  of  liquor  alleged  to  have 
been  sold  was  given.    United  States  v.  Evans,  1  Or.  C.  C,  55. 

§  8 IS.  A  libel  in  rem  for  forfeiture  for  violation  of  the  internal  revenue  laws  brought  under 
the  forty-eighth  section  of  the  act  of  1864,  as  amended  by  the  act  of  1866,  was  allowed  to  be 
amended  by  adding  counts  drawn  under  the  forty-fourth  section  of  the  act  of  1868,  in  a  case 
where  at  the  time  of  making  the  seizure  the  goods  had  actually  been  forfeited,  and  the  libel 
in  its  unamended  form  simply  gave  the  wrong  reasons  for  such  forfeiture.  United  States  v. 
Whisky,*  11  Int.  Rev.  Rec.,  109. 

§  813.  The  attorney  for  the  government  moved  to  amend  a  libel  brought  under  the  act  of 
March  2, 1799,  section  50,  to  recover  a  penalty  for  unloading  goods  without  a  permit,  by  insert- 
ing a  new  count  alleging  a  separate  offense  committed  three  years  before.  Held  that,  the  liabil- 
ity for  the  penalty  being  barred  by  the  statute  of  limitations,  the  amendment  could  not  be 
made.     The  Harmony,  1  Gall.,  123. 

§  814.  In  an  mformation  in  rem  by  a  district  attorney,  under  the  act  of  June  30,  1864,  for 
violation  of  the  internal  revenue  laws,  it  was  held  that  such  information  may  be  amende'd 
even  after  pleas  filed  and  in  substance;  that  amendments  may  be  allowed  even  by  the  judge 
at  chambers,  and  counts  stricken  out  and  new  ones  inserted ;  that  a  new  res  cannot  be  cov- 
ered by  way  of  amendment,  but  that  when  a  res  is  before  the  court  the  court  will  permit  any 
new  cause  of  forfeiture  consistent  with  the  original  notice  of  the  suit  to  be  introduced  by 
amendment.  United  States  v.  Three  Hundred  and  Ninety -six  Barrels  Distilled  Spirits,*  3  Int. 
Rev.  Rec.,  114. 

§  815.  An  amended  complaint  in  action  to  recover  a  penalty  does  not  set  up  a  different 
cause  of  action  from  the  original  by  referring  not  to  the  same  statute  as  the  latter,  but  to  a 
later  one  substantially  identical  with  it,  and  passed  as  a  substitute  therefor.  Rosenbach  v. 
Dreyfuss,*  1  Fed.  R.,  391. 

§  816.  Effect  of  amendment  as  to  sarctles. —  An  amendment  to  a  libel  dropping  some  of 
the  parties  defendant  is  within  the  discretion  of  the  court,  and  will  not  discharge  the  sureties 
on  the  stipulation  when  it  does  not  increase  or  diminish  tbeir  liability.  Newell  v.  Norton,*  3 
Wall.,  257. 

§  817.  Where  a  bill  is  amended  by  adding  the  name  of  a  party  as  co-libelant,  after  the 
stipulation  in  the  case  has  been  filed,  this  does  not  discharge  the  surety  upon  the  stipulation. 
The  Maggie  Jones,*  5  Cent.  L.  J.,  263. 

§  818.  A  schooner  being  seized  under  a  libel  for  forfeiture  which  charged  the  master  with 
illegally  taking  seals  in  certain  waters,  the  ordinary  bond  was  filed  to  pay  the  value  of  the 
vessel  into  court  if  she  should  be  condemned  as  forfeited  by  the  final  decree.  The  libel  was 
subsequently  amended  by  specifying  the  locality  more  particularly.  Suit  being  afterwards 
brought  on  the  bond,  it  was  held  that  the  liability  of  the  sureties  became  fixed  upon  filing  the 
bond,  and  the  subsequent  amendment  of  the  libel  did  not  affect  this.  United  States  v,  Mose- 
ley,*  8  Fed.  R..  6^38. 

§  819.  Amendment  after  mandate  from  supreme  court. —  In  a  case  of  collision  the  supreme 
court,  on  appeal,  held  both  vessels  to  be  in  fault,  and  directed  a  mandate  to  tiie  district  court 
in  accordance  with  this  opinion.  Upon  this  the  claimant,  who  had  not  alleged  that  he  had 
sustained  damage,  moved  to  amend  his  answer  by  introducing  such  allegation.  Held,  that 
this  motion  should  be  granted,  and  an  order  of  reference  entered  to  ascertain  the  amount  of 
damages.    The  Pennsylvania,*  12  Blatch.,  67. 

§  8-0.  Amendments  refused  as  raising  new  issue.—  After  a  hearing  in  admiralty  in  which 
it  appeared  that  certain  claimants  of  the  vessel  had  sold  their  interest  therein  before  suit  was 
brought,  and  were  only  interested  on  account  of  their  agreement  with  the  purchaser  to  pay 
all  claims  and  liens  against  the  vessel  then  existing,  libelant  moved  to  strike  from  the  files 
the  claim  and  answer  of  these  claimants,  on  the  ground  that  it  appeared  that  they  had  no 
•tanding  in  court,  while  the  latter  moved  to  amend  their  answer  by  bringing  it  into  accord 
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with  the  facts.  Held,  that  the  former  motion  must  be  denied  as  coming  too  late,  as  the  right 
of  a  party  to  appear  and  defend  a  suit  must  be  contested,  if  at  alL,  before  a  hearing,  and  then 
only  by  exception  or  exceptive  allegation ;  and  that  the  latter  motion  must  be  denied,  because 
if  it  were  allowed  the  libelant  would  have  the  same  right  to  exception  he  had  if  the  claim  as 
amended  was  the  one  originally  put  in,  and  this  would  raise  a  new  issue  on  a  purely  prelim- 
inary matter,  an  issue  to  which  the  court  could  never  go  back  after  a  hearing  on  the  merits, 
unless  upon  some  urgent  necessity.    The  PrindiviUe,*  1  Brown,  485. 

§  $21.  Amendments  repeating  former  error.—  Where  a  libel  was  dismissed  as  not  setting 
out  a  cause  of  action  in  admiralty  in  the  form  in  which  it  stood,  and  leave  was  given  to 
amend  by  filing  a  new  libel,  and  a  new  libel  was  filed  setting  out  what  was  called  a  first  cause 
of  action,  which  was  in  proper  form,  and  also  what  was  called  a  second  cause  of  actioD, 
which  waa  substantially  the  dismissed  libel  over  again,  the  court,  upon  exceptions,  to  mark 
its  disapproval  of  the  carelessness  of  the  draughtsman,  dismissed  the  libel  again,  giving  leave 
to  amend  on  payment  of  costs  of  the  exceptions.    The  Steamship  Ciroassian,  2  Ben.,  171. 

V.  Afpbabanos. 

BUHMAKT  —  WiihdrawcU  of  appearance,  gg  82a»  833. 

§  822.  Defendant,  who  was  a  non-resident  and  not  subject  to  the  jurisdiction  of  the  courts 
appeared  generally  by  his  attorneys,  and  a  rule  to  plead  in  ten  days  was  made.  Within  that* 
time  the  attorneys,  by  leave  obtained,  withdrew  the  appearance  '*  without  prejudice  to  the 
plaintiff."  Judgment  was  subsequently  rendered  for  plaintiff  by  default  Held,  that  a  gen- 
eral appearance  waives  all  question  of  the  service  of  process,  and  cures  any  error  in  the  com- 
mencement of  the  action,  the  question  of  jurisdiction  alone  being  saved ;  that  the  action  is 
thereby  changed  from  a  proceeding  in  rem  to  a  personal  action,  and  that  the  rights  and  ben- 
efits established  by  an  appearance  could  not  be  taken  away  from  the  opposite  party  by  a 
withdrawal  without  prejudice.    Creigbton  v,  Kerr,  §g  824-^26. 

§  82ft.  Qucere,  whether  the  result  would  have  been  different  had  the  withdrawal  been  un* 
oonditional.    Ilnd, 

[Notes.— See  §g  827-891.] 

CREIGHTON  v.  KERR. 
(20  Wallace,  8-14.    1878.) 

Erbor  to  the  Supreme  Court  of  Colorado. 

Statement  op  Facts. —  Kerr  sued  Creighton  by  attachment,  the  defendant 
being  a  non-resident.  The  attachment  was  levied  and  defendant  appeared  by 
attorney,  but  no  notice  was  published  as  required  by  the  statute.  After  this 
general  appearance  defendant's  attorneys  withdrew  their  appearance  •'  with- 
out prejudice  to  the  plaintiff."  Judgment  by  default  was  entered,  which  the 
supreme  court  affirmed.     The  case  was  brought  up  by  appeal. 

Opinion  by  Mr.  Justice  Hunt. 

In  the  view  we  take  of  this  case  it  is  not  necessary  to  examine  the  alleged 
irregularities  in  the  conduct  of  the  suit  or  the  alleged  defects  in  its  commence- 
ment. Without  intending,  in  fact,  to  decide  those  points,  it  may  be  assumed, 
as  is  argued  by  the  plaintiff  in  error,  that  there  was  not  that  notice  of  the 
proceedings  required  by  the  lawsiof  Colorado.  It  may  be  assumed  also  that 
in  making  a  claim  of  damages  for  $5,563  only  in  the  writ  of  attachment,  and 
in  making  a  claim  for  $8,000  in  the  declaration,  an  error  was  committed.  It 
is  insfsted  that  in  consequence  of  this  claim  in  the  writ  the  party  would  have 
been  justified  in  assuming  that  no  judgment  for  a  larger  amount  would  be 
taken  against  him;  and  that  great  injustice  might  have  been  done  to  him. 
We  do  not  find  that  the  respectable  counsel  claims  that  any  injustice  has  act- 
ually been  done. 

But  we  are  of  the  opinion  that  there  has  been  no  opportunity  for  the  com- 
mission of  injustice.    We  find  the  facts  in  this  resoect  to  be  as  follows: 
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§  824.  An  appearance  hy  counsel  is  in  lieu  of  personal  service  and  cures  all 
4iniecedent  defects  in  the  process. 

After  the  execution  of  the  writ  of  attachment  the  plaintiff  filed  his  declara- 
tion claiming  damages  to  the  amount  of  $8,000,  giving  the  items  of  the  claim. 
After  this  time,  viz.,  on  the  12th  day  of  October,  the  defendant  appeared  in 
the  suit  by  his  counsel,  Messrs.  Charles  and  Elbert.  The  appearance  was  gen- 
eral, and  ^Hhereupon,"  as  the  record  says,  on  motion  of  the  plaintiffs  attor- 
ney, the  defendant  was  ruled  to  plead  in  ten  days. 

Within  the  ten  days,  in  which  an  order  to  plead  had  been  entered,  upon,  or 
Dpon  the  faith  of,  or  in  consequence  of,  their  appearance,  the  attorneys  came 
into  court  and  withdrew  their  appearance  as  attorneys  for  the  defendant, 
without  "  prejudice  to  the  plaintiff."  Leave  to  withdraw  was  granted  upon 
this  condition.  Assuming  the  rule  to  plead  to  have  been  effectual,  as  it  mani*^ 
festly  would  have  been  had  there  been  no  withdrawal,  and  assuming  that  a 
failure  to  comply  therewith  placed  the  defendant  in  default,  and  entitled  the 
plaintiff  to  a  judgment  by  nil  dicit,  as  would  manifestly  have  been  the  case 
had  there  been  no  withdrawal,  the  plaintiff  and  the  court  held  the  action  to 
be  undefended,  and  a  judgment  was  entered  for  the  plaintiff,  with  damages 
to  be  assessed  by  a  jury  to  be  impaneled.  The  jury  received  evidence  upon 
this  subject,  and  under  instructions  from  the  court  rendered  a  verdict  for 
$12,244.  The  evidence  is  not  returned  in  the  record,  as  there  was  no  occasion 
that  it  should  be,  and  there  is  no  presumption  of  law,  or  reason  in  fact,  to 
suppose  that  the  verdict  was  for  a  larger  sum  than  was  justly  due  to  the 
plaintiff.  For  all  in  excess  of  $8,000  a  remission  was  made,  and  judgment  was 
entered  for  that  sum. 

The  leave  to  withdraw  the  appearance  of  the  defendant's  attorneys  was 
^iven  upon  the  condition  that  it  should  be  ^'  without  prejudice  to'the  plaintiff." 
This  meant  that  the  position  of  the  plaintiff  was  not  to  be  unfavorabl}^  affected 
by  the  act  of  withdrawal.    All  his  rights  were  to  remain  as  they  then  stood. 

§  825.  The  appearance  of  counsel  converts  a  proceeding  in  rein  into  a  per- 
sancd  suit, 

A  general  appearance  waives  all  question  of  the  service  of  process.  It  is 
equivalent  to  a  personal  service.  The  question  of  jurisdiction  only  is  saved. 
United  States  v.  Yates,  6  How.,  605.  If  there  was  error  in  the  commence- 
ment of  this  action  by  reason  of  a  defective  notice  or  otherwise,  it  was  cured 
by  the  appearance.  This  advantage,  among  others,  was  not  to  be  impaired 
by  the  withdrawal  of  the  appearance. 

A  personal  appearance  by  the  defendant,  through  his  attorneys,  converted 
into  a  personal  suit  that  which  was  before  a  proceeding  in  rem.  This  result 
bad  been  worked  when  the  appearance  was  entered,  and  stood  in  full  effect 
when  the  withdrawal  was  made.  Any  judgment  that  he  could  then  obtain 
against  the  defendant  was  binding  upon  the  defendant,  indisputable  and  valid 
against  him  and  his  property  wherever  he  or  it  could  be  found.  To  recon- 
struct this  judgment,  and  by  means  of  a  withdrawal  of  the  appearance  make 
it  a  judgment  to  be  enforced  upon  certain  shares  of  bank  stock  only,  and  lia- 
ble to  be  re-examined  as  to  that  upon  the  personal  application  of  the  defend- 
ant, would  produce  an  extremely  unfavorable  effect  upon  the  plaintiff's  position. 
It  would  be  a  ^^  prejudice  "  to  him,  and  hence  it  cannot  be  permitted. 

§  826.  The  withdrawal  of  counsel  ^^  without  prejudice  to  plaintiff  ^^  hy  leave 
of  court  does  not  withdraw  the  appearance  nor  abrogate  the  notice  to  plead. 

A  rule  to  plead  had  been  served  upon  the  attorneys.    This  remained  in 
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force.  At  the  expiration  of  the  time  to  plead  the  action  was  undefended,  and 
a  right  to  an  interlocutory  judgment  at  once  arose.  To  take  away  this  right 
would  be  an  injurj'^  to  the  plaintifif.  Hence  under  the  condition  of  no  preju- 
dice it  remained  good  to  him. 

The  appearance  of  the  defendant  may  remain  although  the  attorneys  by 
whom  it  was  entered  have  withdrawn.  Its  effect  cannot  be  annulled  by  such 
withdrawal.  The  appearance  gives  rights  and  benefits  in  the  conduct  of  a 
suit,  to  destroy  which  by  a  withdrawal  would  work  great  injustice  to  the 
other  party.  Such  was  the  case  of  Eldred  v.  Bank,  17  Wall.,  551,  where  the 
defendant  withdrew  his  plea,  claiming  that  the  withdrawal  left  the  case  as 
though  it  had  never  been  filed,  and  that,  never  having  been  serx'ed  with  pro- 
cess, he  was  not  liable  to  a  personal  judgment.  The  court  say:  "We  do  not 
agree  to  this  proposition.  The  filing  of  the  plea  was  both  an  appearance  and 
a  defense.  The  withdrawal  of  the  plea  could  not  have  the  effect  of  with- 
drawing the  appearance  of  the  defendant,  and  requiring  the  plaintiff  to  take 
steps  to  bring  him  again  within  the  jurisdiction  of  the  court.  .  .  .  He  was 
not  by  the  withdrawal  of  the  plea  out  of  court." 

None  of  the  cases  cited  contain  anything  in  hostility  to  these  views.  As 
confirming  them  see  Lawrence  v.  Teatman,  2  Scam.,  17;  Rowley  v.  Berrian, 
12  111.,  198;  Thompson  v.  Turner,  22  id.,  389;  see,  also,  the  present  case  re- 
ported in  1  Colorado,  509. 

Second.  We  do  not  intend  by  the  argument  thus  advanced  to  intimate  that 
the  result  would  have  been  different  had  the  appearance  been  withdrawn  un- 
conditionally, as  was  the  case  in  Eldred  v.  Bank. 

The  authorities  upon  this  subject  of  a  voluntary  appearance  are  cited  in 
the  case  of  Habich  v,  Folger,  recenth^  decided  in  this  court  [20  Wall.,  1],  and 
it  is  not  necessary  to  do  more  than  to  refer  to  them  as  there  collected. 

In  the  present  case  there  was  not  a  simple  withdrawal,  but  it  was  allowed 
upon  the  condition  that  it  should  be  without  prejudice  to  the  position  of  the 
plaintiff.  We  decide  the  case  upon  the  facts  as  they  are  presented,  and  noth- 
ing would  be  gained  by  attempting  to  go  beyond  them. 

Judgment  affirmed. 

Me.  Justice  Bradley  todk  no  part  in  the  decision. 

§  827.  Appearance  of  attorney-general. —  The  practice  has  uniformly  been,  ever  since  the 
seat  of  government  was  removed  to  Washington,  for  the  clerk  to  enter  at  the  first  term  to 
which  any  writ  of  error  or  appeal  is  returnable  the  appearance  of  the  attorney-general  in 
every  case  to  which  the  United  States  are  a  party,  by  entering  his  name  on  the  docket.  If, 
in  order  to  take  advantage  of  any  defect  in  the  service  of  process,  the  attorney-general  should 
appear  at  the  first  term  and  move  to  strike  out  such  appearance,  he  would  not  be  bound 
thereby;  but  if  he  lets  a  term  elapse  the  clerk^s  entry  is  conclusive  upon  him  as  an  appear- 
ance, and  he  cannot  object  to  irregularity  in  the  service  of  the  process.  Farrar  v.  United 
States,  8  Pet.,  459. 

§828.  Appearance  on  record  not  to  be  contradicted. —  Where  the  appearance  of  a  de- 
fendant appears  upon  the  record  it  cannot  be  contradicted,  by  plea  or  otherwise,  any  more 
than  the  judgment  itself;  but  where  a  personal  judgment  is  entered  on  a  foreign  attach- 
ment, and  no  personal  service  appears,  the  defect  may  be  taken  advantage  of  by  plea  of  nid 
tiel  record,  on  suit  brought  against  the  defendant  on  the  record  of  the  judgment.  Thompson 
v.  Emmert,  4  McL.,  96. 

§829.  Appearance  necessary  to  lake  adyantnge  from  a  snit. —  A  libelant  in  admiralty 
cannot  set  up  and  take  advantage  of  any  informality  in  an  order  in  a  former  suit  in  which  he 
had  not  entered  an  appearance.     Lyles  v.  The  Santiago  de  Cuba,*  2  Fed.  R.,  271. 

§  880.  A  general  appearance  in  an  action  in  rem  is  no  more  general  than  the  limited  nat- 
ure and  scope  of  the  action  itself,  and  of  no  more  effect  than  a  special  appearance  to  vacate 
an  unauthorized  arrest  or  attachment  upon  a  general  suit  in  personam.  The  Monte  A.,  12 
Fed.  R.,  331. 
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^  831.  Appearanee  for  extinet  corporation. —  A  person  served  with  process  as  the  repre- 
aentatiTe  of  a  corporation  may  appear  ii^  his  own  name  an^  plead  in  abatement  that  the  cor- 
poration is  extinct;  and  such  appearance  and  defense  may  also  be  made  by  an  attorney  in  his 
own  name  suggesting  it  on  the  record.    Kelley  v.  Miss.  Cent.  R.  R.  Co.,  3  Flip.,  581. 

§  832.  Not  to  be  collaterally  impeached. —  Irregularity  in  process  is  waived  by  appearance ; 
and  even  if  it  were  not,  a  judgment  rendered  in  such  case  could  not  be  impeached  collater- 
ally.   Kerrison  v.  Stewart,*  1  Hughes,  68.  • 

§  883.  Default  on  special  appearanee. —  If  defendant  appears  for  the  purpose  of  pleading 
in  abatement  only,  and  afterwards  fails  to  plead  to  the  action,  judgment  by  default  may  be 
rendered  against  him.    United  States  v,  Breward,*  16  Pet.,  138. 

§  834.  When  court  cannot  compel  appearance.—  /^  seems  that,  in  an  action  of  assumpsit, 
"When  the  eoptas  was  returned  **cepi  —  discharged  under  insolvent  law,'*  the  court  cannot 
compel  an  appearance.    Stover  v,  Densley,  1  Cr.  C.  C,  267. 

§  835.  Marshal  released  from  duty  by  appearance. —  Where  defendant's  counsel  had  en- 
tered an  appearance  without  bail,  although  a  note  had  been  filed  as  to  the  cause  of  action, 
and  the  plaintiff  moved  to  have  the  appearance  struck  out  and  defendant  ruled  to  bail  or  the 
marshal  amerced,  held,  the  marshal  was  discharged,  by  the  appearance,  from  the  duty  of 
keeping  the  defendant  in  custody,  and  it  is  to  be  presumed  has  discharged  him  and  cannot 
retake  him.    Wood  v.  Dixon,  1  Cr.  C.  C,  401. 

§  833,  Appearance  for  different  parties  in  same  snlt. —  An  attorney  who  has  appeared  as 
counsel  for  a  railroad  company  to  ask  for  the  dismissal  of  a  petition,  brought  by  one  of  its 
creditors,  asking  for  the  appointment  of  a  receiver,  may,  without  impropriety,  subsequently 
appear  for  the  trustee  for  the  bond-holders  of  that  company  who  brings  a  bill  to  foreclose. 
Shaw  V.  Bill,  5  Otto,  10. 

§  837.  When  to  appear  In  District  of  Columbia.— •  The  defendant,  under  the  practice  of 
the  circuit  court  of  the  District  of  Columbia,  has  the  whole  of  the  return  term  to  appear  in, 
and  if  the  plaintiff  withdraws  his  action  before  the  end  of  that  term,  he  cannot  maintain  a 
suit  on  the  ball  bond.    Ringgold  v,  Renner,  2  Cr.  C.  C,  268. 

§  838.  What  coustitntes  an  appearance.— An  application  to  the  clerk  to  enter  defendant's 
appearance  and  his  promise  so  to  do  are  equivalent  to  an  appearance,  though  the  clerk  omitted 
to  enter  it.  A  judgment  by  default  for  plaintiff  under  these  circumstances  cannot  be  re- 
tained.   Sheepshanks  v,  Boyer,*  1  Bald.,  462. 

§  839.  When  the  record  show*s  that  on  the  return  day  of  process  in  a  suit  in  personam  in 
admiralty  a  certain  attorney  **  appears  for  the  respondents,  and  has  a  week  to  perfect  an  ap- 
pearance and  to  answer,"  this  is  not  such  an  appearance  as  to  operate  as  a  voluntary  submis- 
sion to  the  jurisdiction  and  a  waiver  of  objection.  Atkins  v.  The  Fibre  Disintegrating  Co.,* 
7  Blatch.,  555. 

§  840.  Filing  a  plea  in  abatement  is  not  an  appearance  which  waives  process  or  defective 
service.    Halsey  v.  Ward,*  6  McL.,  14. 

g  841.  Personal  appearance  is  not  essential  in  a  civil  action ;  and  a  defendant  therefore  can- 
not plead  to  a  bill  in  equity  that  he  is  in  jail  and  cannot  defend.  He  may  be  required  to 
make  defense  by  counsel  while  in  jaiL    United  States  i;.  Ottman,  1  Hughes,  318. 

§  84S.  An  appearance  in  a  case,  for  the  purpose  of  moving  to  strike  it  from  the  docket  on 
the  ground  that  all  the  proceedings  therein  are  null  and  void,  is  not  such  an  appearance  as 
ip^aivea  a  previous  defect  in  the  service  of  process ;  and  does  not  give  a  retroactive  validity  to 
a  previously  rendered  judgment     Dorr  v.  Gibboney,  8  Hughes,  882. 

§  848.  A  defendant,  by  voluntarily  appearing,  waives  his  right  to  object  to  the  jurisdic- 
tion on  the  ground  that  he  was  not  found  and  did  not  reside  in  the  district  where  the  suit 
^raa  brought;  but  the  giving  of  a  bond  to  dissolve  a  foreign  attachment  of  his  property  in 
snch  district  is  not  a  voluntary  appearance  within  the  rule.  Chittenden  v,  Darden,  2  Woods, 
437. 

§  844.  When  a  libel  in  admiralty  was  brought  against  three  partners,  and  the  plea  was 
beaded  "the  plea  of  £.  H.,  one  of  the  company  of  H.,  M.  &  W.,  in  behalf  of  himself  and 
his  said  copartners,  who  are  made  defendants ; "  the  replication  regarded  the  plea  as  the  plea 
of  the  three;  the  rejoinder  was  signed  by  "J.  C,  proctor  for  the  defendants;"  the  decree 
-was  against  all,  and  writ  of  error  taken  out  by  all ;  but  one  of  the  partners  was  absent  from 
the  country  and  no  authority  to  appear  for  him  was  produced,  it  was  held  that  there  was 
sufficient  legal  appearance  of  all  the  defendants.    Hills  v.  Ross,  8  Dall.,  831. 

§  846.  If  the  clerk  omits  by  mistake  to  enter  the  appearance  of  the  tenant  in  an  eject- 
ment snit,  a  judgment  against  the  casual  ejector  may,  at  a  subsequent  term,  upon  motion 
and  affidavits,  be  rescinded,  an  habere  facias  quashed,  and  the  tenant  allowed  to  appear. 
HcCormick's  Lessee  v.  Magruder,  2  Cr.  C.  C,  227. 

§  846.  A  case  will  not  be  reinstated,  after  it  has  been  discontinued,  because  of  the  non- 
appearance of  the  defendant,  unless  it  appears  to  be  the  fault  of  the  clerk  that  the  appearance 
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was  not  entered  at  the  proper  time.    Williams  v.  Bryan,  8  Cr.  C.  C,  407;  French  v.  Venable, 
18  Or.  C.  C,  609. 

g  847.  Appeartnee  liy  attorney. —  The  appearance  in  a  cause  of  an  attorney  at  law  of  reg- 
ular standing,  whether  as  the  attorney  of  a  natural  person  or  of  a  corporation,  has  always 
been  received  as  evidence  of  his  authority,  and  no  additional  authority  has  ever  been  re- 
quired.   Osbom  V  Banlc  of  United  States,  9  Wheat.,  738. 

§  848.  Service  of  pVocess  is  not  necessary  where  the  defendant  appears  voluntarily  by  an 
attorney.  When  an  attorney  of  a  court  of  record  appears  for  a  party  to  an  aotion,  his  author- 
ity, in  the  absence  of  any  proof  to  the  contrary,  will  be  presumed.  Hill  v.  Mendenhall,  21 
Wall.,  454. 

^  849.  The  appearance  of  a  regularly  practicing  attorney  for  a  party  is  prima  facie  evidence 
of  the  appearance  of  such  party.    Shelton  v.  Tiffin,  6  How.,  103. 

§  850.  Objections  to  the  authority  of  an  attorney  to  appear  in  a  cause  are  too  late  if  made 
at  the  next  term  to  the  one  at  which  the  appearance  was  entered.  Rogers  v.  Crommelin,  1 
Or.  C.  C,  586. 

§  851.  The  appearance  of  a  foreign  corporation  by  attorney  renders  a  Judgment  against  it 
perfect  and  complete.    Tioga  R.  R.  v.  Blossburg  &  Corning  R.  R.,  20  Wall.,  149. 

§  852.  In  the  case  of  a  corporation  aggregate  no  waiver  of  an  objection  to  jurisdiction  can 
be  overcome  by  the  fact  that  the  corporation  appears  and  pleads  to  the  jurisdiction  by  attor- 
ney; because  such  a  corporation  can  only  appear  by  attorney.  Decker  v,  N.  T.  B.  &  P.  Co., 
11  match..  76;  Cadle  v.  Tracy,  11  Blatch.,  101. 

§  858.  Where  it  appears  on  the  record  that  a  party  has  appeared  by  attorney  when  in  fact 
he  did  not  so  appear,  the  judgment  may  be  set  aside  on  audita  querela,  but  it  cannot  be  col- 
laterally attacked  in  another  suit.     Landes  v.  Brant,  10  How.,  848,  871. 

§  854.  If  a  judgment  is  recovered  against  a  party  residing  out  of  the  state  and  not  served 
with  process  or  notified  of  the  existence  of  the  suit,  bis  remedy  is  by  application  to  the  coui-t 
in  which  the  judgment  was  entered  to  set  it  aside.  If  an  appearance  was  entered  by  an  at- 
torney without  authority,  he  will  be  responsible  in  damages.  If  the  judgment  was  entered 
upon  a  default  for  non-appearance  upon  a  false  return  of  the  officer,  the  officer  is  liable. 
Field  V.  Gibbs,  Pet.  C.  C,  155. 

§  855.  Appearance  enres  defeet  In  process  or  serTlce.—  Voluntary  appearance  by  the  de- 
fendant is  admission  of  service  and  waiver  of  any  irregularity  therein.  Oracle  v.  Palmer,  8 
Wheat.,  699. 

§  856.  A  defendant  who  voluntarily  appears  and  submits  himself  to  the  jurisdiction  of  the 
court  waives  any  defect  that  there  may  have  been  in  the  service  of  process  upon  him.  Bone* 
steel  V.  Gardner,*  1  Dak.  TV.  372. 

g  857.  Appearance  cures  all  defects  and  irregularities  in  process  and  the  want  of  service 
and  dispenses  with  the  necessity  of  process.    McCoy  v.  Lemons,  1  Hemp.,  216. 

§  858.  The  appearance  of  the  defendant  in  a  circuit  court  places  him  in  the  same  position 
in  which  he  would  have  stood  if  process  had  been  served  upon  him,  and  consequently  waives 
all  objections  to  the  non-service  of  process.    Pollard  v.  Dwight,  4  Cr.,  421. 

g  859.  It  is  unnecessary  to  inquire  into  the  regularity  of  the  service  of  a  subpoena  if  the  de* 
fendant  has  appeared  and  filed  an  answer.    Goodyear  v.  Chaffee,  8  Blatch.,  268. 

g  860.  After  an  office  judgment  against  two  defendants  had  been  set  aside  by  an  appearance 
of  both  by  attorney,  one  of  the  defendants  filed  a  plea  in  abatement  that  he  was  a  marshal's 
deputy,  and  that  the  capiat  was  not  served  upon  him  by  a  disinterested  party  under  the 
twenty-eighth  section  of  the  judiciary  act.  ffe/d,  the  plea  was  good.  Knox  v.  Summers,  1 
Cr.  C.  C,  260.    (Reversed.     See  next  paragraph.) 

g  801.  An  appearance  by  attorney  cures  all  irregularity  of  process.  So  held  where  a  de- 
fendant, after  appearance  by  attorney,  pleaded  in  abatement  that  the  writ  was  not  directed  to 
a  disinterested  party.    Knox  v.  Summers,*  3  Cr.,  496.  , 

g  86S.  If  defendants  in  admiralty,  though  not  legally  served,  actually  appear,  the  defects 
of  service  are  cured,  and  the  court  is  warranted  in  rendering  a  decree  in  personam  against 
them.     Atkins  v.  Disintegrating  Co.,*  18  Wall,  272. 

g  868.  Irregularities  of  process  in  admiralty  are  waived  by  the  appearance  of  the  parties 
interested  in  property  seized,  and  filing  their  claims  to  the  same.  The  Merino,  The  Constitu- 
tion and  The  Louisa,  9  Wheat.,  891. 

g  864.  Where  a  corporation  appears  and  answers  generally  in  an  action,  it  cannot  insist 
that  the  court  never  acquired  jurisdiction  over  it,  because  process  was  not  served  upon  it  in. 
the  district  whereof  it  was  an  inhabitant  at  the  time  of  service.  Kelsey  v,  Penn.  R.  Co.,*  14 
Blatch.,  89. 

g  865.  Appearance  to  a  acire  facias  cures  a  defect  in  the  service.  Gadsby  v.  Miller,  1  Cr. 
*C«  C,  89. 
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g  808.  A  party  who  appears  to  a  bill  of  revivor  cannot  afterwards  object  that  process  was 
not  served  on  him.     Carrington  v.  Brents,  1  McL.,  167. 

g  867.  It  is  not  necessary  that  a  complaint  should  allege  the  issuing,  filing  or  service  of 
any  writ,  process  or  summons;  and  if  the  defendant  aypears  generally  by  interposing  a  de- 
murrer to  the  complaint,  the  court  obtains  jurisdiction  thereby  over  him.  Town  of  Lyons  t*. 
Lyons  Nat  Bank,  8  Fed.  R.,  869. 

§  868.  Informalities  waived  by  appearance.— When  defendant  served  on  plaintiff  an  in- 
sufficient notice  of  a  motion  for  a  new  trial,  and  plaintiff  appeared  at  the  time  and  consented 
to  a  continuance,  this  was  held  to  be  a  general  appearance  and  a  waiver  of  want  of  due  notice. 
Marye  t?.  St  rouse,*  5  Fed.  R.,  494. 

§  869.  When  an  appellee  who  has  not  been  served  with  notice  of  the  appeal  appears,  he 
thereby  waives  the  want  of  notice,  and  cannot  afterward  have  the  appeal  dismissed  on  motion. 
Buckingham  v,  M*Lean,  13  How.,  150. 

§  870.  Where  a  bill  has  been  filed  and  an  injunction  obtained  without  the  notice  to  the  de- 
fendant required  by  the  act  of  March  2,  1793,  the  defendant  may  waive  notice  by  appearing, 
and  if  he  does  so  the  injunction  will  not  afterward  be  dissolved  for  want  of  notice.  Marsh 
V,  Bennett.  5  McL.,  117. 

§  871.  A  general  appearance  by  a  defendant,  and  a  trial  on  the  merits  in  a  lower  court 
after  a  decision  of  the  supreme  court  remanding  such  case  for  a  hew  trial,  is  a  waiver  of  any 
error  in  the  transmission  of  the  decision  of  the  supreme  court  to  the  lower  court.  Bentley  v. 
Fraley,*  1  Dak.  T'y,  38. 

§  87tf.  The  appearance  of  the  defendant  to  a  writ  of  error  without  raising  any  objection  to 
the  sufficiency  of  the  citation  cures  any  defect  in  such  citation.  Carroll  v,  Doraey,  20  How., 
204;  Chaffee  r.  Hay  ward,  20  How.,  208. 

S  878.  A  writ  of  error  being  in  full  force  when  served,  all  irregularity  in  its  return  is 
waived  by  the  appearance  of  the  defendant  in  error.     Wood  v.  Lide,  4  Cr.,  180. 

^  874«  If,  in  a  auit  in  equity  for  an  injunction,  there  is  an  appearance  of  counsel  for  the 

defendant,  notice  of  the  injunction  is  waived.    Bell  v.  Ohio  Life  and  Trust  Co.,  1  Biss.,  260. 

g  875.  By  appearing  and  filing  an  answer,  a  defendant  in  equity  waives  the  objections  that 

the  bUl  contained  no  prayer  for  process,  and  that  the  process  has  been  issued  without  such 

prayer.     Segee  v.  Thomas,  3  Biatch.,  11. 

§  87IL  If  there  is  error  in  the  failure  of  the  court  on  appeal  to  issue  a  monition  requiring 

the  appellees  to  appear,  it  is  cured  by  appearance.     Penhallow  v.  Doane*s  Adm*r,  3  Dall.,  54. 

1^  877.  The  want  of  ten-day  notice  to  an  administrator  of  the  presentation  of  a  claim  to 

the  probate  court  cannot  be  made  a  groimd  of  objection  whefe  the  administrator  voluntarily 

appears.     McCoy  v.  Lemons,  Hemp.,  216. 

§  878.  Where  a  company  waived  process,  appeared  and  answered,  it  could  not  afterwards 
object  to  the  name  by  which  it  was  sued.  Deems  v.  The  Albany  and  Canal  Line,*  14  Biatch., 
474. 

§  879.  Where  the  record  of  a  judgment  in  a  circuit  court  was  sent  to  the  supreme  court, 
and  the  defendant  in  error  appeared  in  that  court,  and  the  supreme  court  reversed  the  judg- 
ment and  remanded  the  case  for  a  new  trial,  it  was  held  that  it  was  too  late  for  the  defend- 
ant in  error  to  object  that  no  writ  of  error  had  been  sued  out.  Evans  v.  Eaton,  3  Wash.,  443. 
§880.  Waiver  of  privilege  by  appearance. —  A  defendant  who  is  not  found  or  served 
with  process  within  the  district  in  which  the  suit  is  brought,  as  required  by  section  11  of  the 
jadiciary  act,  waives  his  right  to  object  to  the  jurisdiction  by  voluntarily  appearing.  Winans 
r.  The  McKean  Railroad  and  Navigation  Co.,  6  Biatch.,  215. 

§  881.  By  a  general  appearance  a  defendant  waives  any  objection  on  account  of  his  resi- 
dence in  another  district  than  the  one  in  which  he  is  sued.    Taylor  v.  Longworth,  14  Pet.,  172. 
g  8SS,  A  defendant's  exemption  from  service  of  process  in  another  state  from  that  of  his 
residence  is  a  personal  privilege,  which  is  waived  by  his  voluntary  appearance  in  the  suit. 
Harrison  v.  Rowan,*  Pet.  C.  C,  489. 

g  8S3.  The  court,  however,  cannot  say  that  there  has  been  such  a  waiver  by  merely  taking 
notice  of  the  docket  entries  of  the  case,  and  finding  an  appearance  entered  for  defendants, 
onleaa  the  pleadings  put  the  fact  in  issue.    Ihid, 

%  884.  Where  it  is  shown  that  a  general  appearance  had  been  entered  in  a  case,  and  steps 
had  been  taken  towards  a  trial,  a  motion  to  dismiss  the  suit  for  want  of  jurisdiction  on  ground 
of  Bon-reaidence  must  be  overruled.    Flanders  v.  Mtna.  Ins.  Co.,  3  Mason,  158. 

§  8S5.  If  a  party  appears  on  a  process  of  foreign  attachment,  he  thereby  waives  the  privi- 
lege he  was  entitled  to  of  not  being  sued  out  of  the  district  where  he  resided  or  was  found. 
Twine  v.  Lowry,  14  Pet,  298. 

§  8M»  Withdrawal  of  appearance. —  It  is  usual  in  the  supreme  court  to  grant  leave  to 
withdraw  an  appearance  whenever  asked,  saving,  however,  all  the  rights  of  the  adverse 
party.    McOaire  t^.  Commonwealth,  8  Wall.,  882. 
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§  887.  In  a  cause  between  two  states  it  is  competent  for  the  court  to  allow  tbe  defendant 
to  withdraw  its  appearance,  but  in  such  case  the  plaintiff  may  proceed  ex  parte,  Rhode 
Island  V.  Massachusetts,  12  Pet.,  775. 

§  888.  No  attorney  or  solicitor  can  withdraw  his  name  after  he  has  once  entered  it  on  the 
record  without  leave  of  the  court.  And  while  his  name  continues  there,  the  a«l  verse  party  has 
a  right  to  treat  him  as  the  authorized  attorney  or  solicitor,  and  tJie  service  of  notice  upon  him 
is  as  valid  as  if  served  on  the  party  himself.    United  States  v,  Curry,  6  How.,  106. 

§  889.  The  filing  of  a  plea  is  both  an  appearance  and  a  defense,  but  the  withJrawal  of  tbe 
plea  does  not  withdraw  the  appearance  also;  and  upon  such  an  appearance,  though  the  suit 
was  an  attachment  suit  and  there  was  no  personal  service  on  defendant,  a  valid  personal  judg- 
ment  may  be  rendered,  which  will  be  a  bar  to  any  other  suit  for  the  same  cause  of  action. 
Eldred  v.  Bank,*  17  WalL.  545. 

§  890.  A  party  who  had  entered  his  appearance  in  the  supreme  court  of  the  United  States 
in  a  case  appealed  thereto  was  allowed  to  withdraw  such  appearance  upon  an  affidavit  that  it 
had  been  improvidently  filed,  the  court  saying,  however,  that  an  appearance  in  that  court  did 
not  preclude  a  motion  to  dismiss  for  want  of  jurisdiction,  or  for  any  reason  except  the  want 
or  irregularity  of  the  citation;  and  that,  if  an  appearance  had  once  been  entered,  no  with- 
drawal of  it  would  allow  the  want  or  regularity  of  the  citation  to  be  brought  up  as  ground 
for  dismissal.    United  States  v.  Yates,  6  How.,  605. 

§  891.  A  party  who  has  not  been  served  with  process,  but  who  enters  his  general  appear- 
ance, thereby  waives  the  want  of  service  and  confers  jurisdiction  upon  the  court,  and  he  can- 
not afterwards  withdraw  his  appearance  unless  by  consent  of  court  or  of  the  prosecuting 
party.    In  re  Ulrich,  8  Ben.,  855. 

VL  Bail. 

Summary  —  Insolvency  of  principal,  §  892.—  Filing  declaration  before  return  day,  §  898. — 
Engagement  of  appearance  and  special  bail,  §§  894,  895. —  Exoneration  of  bail  by  sur- 
render of  principal,  §  896. —  Discharge  of  bail  in  admiralty,  §  897. 

§  892.  An  exoneretur  will  not  be  ordered  after  an  assignment  of  the  appearance  bail  bond 
to  plaintiff,  on  the  ground  that  the  principal  had  received  his  discharge  in  insolvency.  Boby- 
shall  r.  Oppenheimer,  §§  898-900. 

g  898.  By  Pennsylvania  practice  the  filing  of  the  declaration  before  the  return  day  of  the 
writ  is  not  considered  as  a  waiver  of  the  bail.     Ibid, 

§  894.  The  engagement  of  appearance  bail  can  only  be  fulfilled  by  the  defendant  giving 
special  bail,  and  the  special  bail  justifying  if  exception  is  made.    Ibid, 

§  895.  The  engagement  of  special  bail  is  that  the  principal  will  pay  or  surrender  his  body, 
or  tViat  the  bail  will  do  it  for  him ;  and  the  engagement  is  fulfilled  at  any  time  by  surrender- 
ing the  principal.  An  appearance  bail,  however,  engages  that  the  principal  shall  appear  at 
the  return  of  the  writ,  which  includes  putting  in  special  bail,  and  when  the  appearance  bail 
bond  has  been  assigned  to  plaintiff  and  sued,  tlie  proceedings  will  be  stayed  upon  producing 
the  principal  and  the  confession  of  judgment  by  him,  but  special  bail  must  be  put  in  and 
perfected  if  so  ordered,    Bobyshall  v.  Oppenheimer,  §§  901,  903. 

g  896.  Bail  having  refused  to  justify,  suit  was  brought  against  him  on  the  bail  bond.  He 
then  entered  bail  anew  and  two  days  later  surrendered  his  principal  on  a  bail  piece.  The 
•  costs  in  the  bail  bond  suit  were  all  paid.  The  defendant  in  the  original  suit  offered  to  plead  to 
.issue  and  to  try  at  the  present  term,  which  was  the  first  term  at  whicli  trial  could  have 
taken  place.  Plaintiff  at  that  stage  moved  for  judgment  in  the  bail  bond  suit.  Held,  that 
plaintiff  had  all  of  the  substantial  objects  of  bail,  including  custody  of  the  defendant;  that 
the  surrender  was  good,  and  the  bail  exonerated.     Stockton  v.  Throgmorton,  §§  903,  904. 

§  897.  The  admiralty  practice  does  not  admit  of  a  surrender  of  the  principal  in  exoneration 
of  bail.  In  order  to  obtain  a  discharge  from  suretyship  on  a  bail  bond,  fraud,  deceit  or 
illegality  must  be  shown,  and  not  merely  ignorance  as  to  the  legal  effect  of  the  instrument. 
Cure  V.  Bullus,  g§  905-907. 

[Notes.— See  g§  908-1016.] 

BOBYSHALL  v.  OPPENHEIMER. 
(Circuit  Court  for  Pennsylvania:  4  Washington,  317-320.     1823.) 

Statement  of  Facts. —  A  rule  was  entered  to  show  cause  whv  an  exoneretur 
should  not  be  entered  upon  the  bail  piece;  and  another  to  show  cause  whv  the 
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writ  shoald  not  be  dismissed  with  costs.  Plaintiffs  filed  their  declaration  be- 
fore the  return  day  of  the  writ.  Special  bail  was  entered  and  excepted  to. 
The  bail  refused  to  justify.  Plaintiffs  accepted  an  assignment  of  the  bail 
bond  and  sued  out  process  upon  it  against  the  defendant  and  his  appearance 
bail.  After  the  commencement  of  this  term  defendant  was  discharged  under 
the  insolvent  laws  of  this  state. 

§  898.  An  €Xone?*etur  will  not  be  ordered  after  an  oasiqnTnent  of  the  hail  bond 
on  the  ff round  thai  the  principal  has  been  discharged  in  i?isolve7ici/. 

Opinion  by  Washington,  J. 

The  ground  laid  for  the  rule  to  enter  an  exoneretur  on  the  bail  piece  is  of 
the  first  impression  in  this  court,  and  has  certainly  never,  to  my  recollection, 
received  its  sanction.  In  the  cases  cited  from  Peters'  Eeports,  the  person  of 
the  defendant  having  been  discharged  under  an  insolvent  law  of  a  state  where 
the  contract  was  made,  and  no  new  contract  having  been  entered  into,  no  ob- 
jection existed  why  the  defendant  should  not  bo  permitted  to  appear  on  com- 
mon bail,  that  being  a  matter  resting  in  the  discretion  of  the  court.  But  after 
the  assignment  of  the  bail  bond,  by  which  the  appearance  bail  became  bound 
to  the  plaintiff  that  the  defendant  should  appear  to  the  suit,  a  subsequent  dis- 
charge of  the  defendant  under  the  insolvent  law  cannot  affect  the  plaintiff's 
rights  against  the  bail.  If  the  insolvent  law  were  to  declare,  in  so  many 
words,  that  such  should  be  the  effect  of  a  discharge  nnder  it,  I  should  ques- 
tion very  seriously  its  validity;  and  clearly  the  court  will  not  give  it  that 
effect  by  construction. 

^  899.  Effect  of  filing  declaration  before  return  day  of  writ. 

The  English  practice,  I  believe,  is  to  consider  the  bail  as  waived,  if  the  plaint- 
iff declare  against  the  defendant  before  the  return  of  the  writ,  unless  the 
declaration  be  filed  ds  bene  esse.  But  I  understand  that  the  practice  of  this 
state,  prior  to  the  institution  of  the  courts  of  the  United  States,  has  been  dif- 
ferent, and  it  would  be  of  mischievous  consequence  were  we  now  to  adopt  a 
different  rule. 

§  900.  Engagement  of  the  appearance  bail^  and  remedies  against  him. 

As  to  the  second  rule.  The  undertaking  of  the  bail  to  the  marshal  is  that 
the  defendant  shall  appear  at  a  certain  day,  which  can  be  effected  only  by 
putting  in  and  perfecting  special  bail,  if  special  bail  be  required.  If  the  bail, 
being  excepted  to,  do  not  justify  within  the  time  limited  by  the  rules  of  the 
court,  they  are  out  of  court,  and  the  bail  bond  is,  strictly  speaking,  forfeited. 
After  this  the  plaintiff  has  his  choice  of  two  remedies:  either  to  accept  an  as- 
signment of  the  bail  bond,  by  which  he  discharges  the  marshal;  or  to  rule 
that  officer  to  bring  in  the  bod 3^  of  the  defendant,  which  if  he  fail  to  do,  he 
renders  himself  liable  to  the  plaintiff.  If  the  former  course  is  adopted  and  a 
suit  be  brought  upon  the  bail  bond,  the  court,  according  to  the  English  prac- 
tice, will  nevertheless  stay  proceedings  on  the  bail  bond,  provided  the  plaintiff 
has  not  lost  a  trial,  upon  the  defendant  putting  in  and  perfecting  bail,  paying 
the  costs  of  the  suit,  receiving  a  declaration  in  the  original  action,  pleading 
issaably,  and  taking  short  notice  of  trial,  so  that  the  cause  ma}'  be  tried  at  the 
same  term.     I  understand  the  practice  of  this  state  to  be  the  same. 

In  this  case,  special  bail  having  been  put  in,  but  not  perfected,  in  conse- 
quence of  the  bail  refusing  to  justify  when  excepted  to,  the  bail  bond  is  for- 
feited, in  like  manner  as  it  would  have  been  if  the  bail  above  had  not  been 
put  in  at  all.  The  defendant  has  offered  to  confess  judgment,  which  fully  re- 
moves the  objection  that  the  plaintiff  has  been  subjected  to  delay  by  the  loss 
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of  a  trial,  as  this  is  the  first  term  at  which  a  trial  could  have  been  had.  He 
must,  nevertheless,  go  further,  and  put  in  sufficient  hail  to  entitle  him  to  a  stay 
of  the  proceedings  on  the  bail  bond.  But,  at  all  events,  the  rule  as  it  now 
stands,  to  dismiss  the  writ  with  costs,  cannot  be  supported. 

Both  rules,  therefore,  must  be  discharged.  Tidd's  Prac,  153;  3  Tidd,  143; 
1  Bac.  Ab.,  339,  346;  7  Cowp.,  Yl;  4  Binn.,  344. 

BOBYSHALL  v.  OPPENHEIMER 
(Circuit  Court  for  Pennsylvania:  4  Washington,  83B-3S5.     1832.) 

Statement  of  Facts. —  After  the  discharge  of  the  rules  in  the  preceding 
case,  defendant  entered  a  rule  to  show  cause  why  proceedings  should  not  be 
stayed  on  the  bail  bond  on  payment  of  costs  and  confession  of  judgment  by 
the  principal. 

Opinion  by  Washington,  J. 

Upon  the  former  rules  it  was  decided  that,  although  the  court  had  dis- 
charged on  common  bail  a  defendant  who  had  been  discharged  under  the  in- 
solvent law  of  this  state,  where  the  application  was  made  in  time,  yet  that 
they  never  had  entered  an  exoneretur  on  the  bail  piece,  after  assignment  of 
the  bail  bond  to  the  plaintiff,  merely  upon  the  ground  of  such  a  discharge, 
and  that  a  motion  to  that  effect  would  not  be  listened  to.  But  that  the  court 
would  relieve  the  appearance  bail  by  staying  proceedings  on  the  bond  upon 
payment  of  costs,  provided  the  plaintiff  had  not  lost  a  trial,  and  provided  the 
defendant  put  in  and  perfected  bail. 

What  is  the  present  motion,  as  explained  by  the  counsel,  but  an  ingenious 
device,  under  a  different  form,  to  effect  the  very  object  which  the  former 
rules  were  intended  to  bring  about;  that  is,  to  exonerate  the  appearance  bail 
altogether  without  a  legal  appearance  of  the  principal,  and  to  discharge  the 
principal  upon  the  ground  of  his  discharge  as  an  insolvent? 

§  901.  The  court  wiU  not  relieve  appearance  bail  unless  the  defendant  puts 
in  special  hail. 

But  admit  that  the  principal  was  now  in  court,  ready  to  be  delivered  up  in 
exoneration  of  his  bail,  would  this  be  a  compliance  with  the  condition  required 
by  the  court,  that  of  giving  and  perfecting  bail?  It  is  contended  that  it  would 
be  so,  because,  if  that  condition  were  literally  complied  with,  the  special  bail 
might  deliver  up  the  principal  at  any  time  before  the  second  scire  facias  should 
be  returned,  and  then  the  court  would  discharge  him  under  the  insolvent  law. 
The  former  part  of  this  proposition  I  admit,  but  I  do  not  admit  the  conclusion. 

§  902.  The  obligations  of  appearance  hail  and  of  special  bail. 

The  ground  upon  which  the  conclusion  is  denied,  that,  because  the  special 
bail  might  surrehder  the  principal,  therefore  the  appearance  bail  may  do  it, 
will  appear  as  soon  as  the  nature  of  the  engagement  which  those  two  classes 
of  bail  respectively  enter  into  is  considered.  The  special  bail  is  emphatically 
styled  the  gaoler  or  keeper  of  the  principal,  and  his- engagement  is  that  the 
principal  shall  pav,  etc.,  or  surrender  his  body,  etc.,  or  that  the  bail  will  do  it 
for  him;  he  then  "fulfills  his  engagement  by  surrendering  his  principal;  and 
the  indulgence  allowed  him  of  doing  so  before  the  return  of  the  second  scire 
facias  is  as  to  time  only ;  it  does  not  amount  to  a  dispensation  with  the  per- 
formance of  his  agreement,  or  to  a  change  of  its  terms.  But  the  principal  is 
not  delivered  to  the  appearance  bail  upon  their  giving  bond  to  the  marshal. 
He  is  absolutely  discharged;  and  the  engagement  of  his  bail  is,  not  that  he 
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shall  surrender  himself,  but  that  he  shall  appear  at  the- return  of  the  writ;  that 
is,  as  was  stated  by  Lord  Mansfield  in  the  case  of  Harrison  v.  Davis,  5  Burr., 
2683,  by  putting  in  sufficient  bail.  "It  is  a  settled  point,"  says  his  lordship, 
"that  nothing  can  be  a  performance  of  the  condition  of  the  bail  bond  but 
putting  in  and  perfecting  bail."  In  the  case  of  Hamilton  v.  Wilson,  1  East, 
383,  the  same  principle  is  laid  down,  and  it  is  added  that  the  point  decided  in 
Harrison  v.  Davis  has  never  been  since  controverted;  and  that  the  cases  of 
Jones  V.  Lander,  6  T.  Kep.,  753,  and  Stamper  v.  Milbourne,  7  T.  Eep.,  122,  go 
no  further  than  to  say  that  the  sheriff  may  accept  the  surrender  before  return 
of  writ^  if  he  please^  or  may  refuse  and  insist  upon  the  bail  performing  the 
condition  of  his  bond.  In  the  cases  cited  in  this  argument  from  7  T.  Rep.,  it 
appears  that  the  practice  certified  to  the  court  was  that,  if  the  bail  do  not 
justify  on  the  day,  he  is  out  of  court.  But  upon  the  circumstances  of  that 
case,  the  court  reheved  the  appearance  bail,  although  bail  above  had  not  been 
perfected,  the  surrender  having  been  made  before  the  bail  bond  was  assigned. 
The  case  from  5  T.  Rep.,  401,  proceeds  upon  a  recent  change  in  the  practice 
of  the  king's  bench,  in  conformity  with  that  of  the  court  of  common  pleas. 
The  case  of  Sleysey  v.  Carnell,  5  T.  Rep.,  534,  is  a  still  stronger  case,  and  is 
founded  upon  the  change  of  practice  above  alluded  to.  But  as  this  court  looks 
to  British  decisions  since  the  Revolution,  not  as  authority,  but  for  the  reasons 
on  which  they  proceed,  I  choose  to  adhere  to  the  long  established  rule  recog- 
nized and  confirmed  by  Lord  Mansfield,  in  preference  to  the  modern  practice 
of  the  English  courts;  particularly  as  the  rule  of  the  supreme  court  of  this 
state  is  not  pretended  to  be  different  to  that  stated  by  Lord  Mansfield. 

In  relieving  the  appearance  bail  by  staying  proceedings  on  the  bond  upon 
the  conditions  which  have  been  mentioned,  the  terms  of  his  engagement  are 
not  varied,  although  the  time  of  performance  is  enlarged.    Thus  far  I  am 

willing  to  go,  but  not  further. 

Rule  discharged. 

9 

STOCKTON  V.  THROGMORTON. 
(Circuit  Court  for  Pennsylvania:  1  Baldwin,  148-154,     1830.) 

Opinion  by  Baldwin,  J. 

Statement  of  Facts. —  In  this  case  a  writ  issued  on  the  29th  of  July,  1829, 
returnable  to  October  term;  a  declaration  was  filed  on  the  30th  of  July; 
the  defendant  was  arrested  and  gave  bond,  with  Thomas  Butler  as  security,  to 
the  marshal,  on  the  12th  of  October;  Butler  entered  special  bail  on  the  23d  of 
November;  exceptions  were  filed  on  the  24:th  of  November;  bail  did  not 
justify;  the  bail  bond  was  assigned  to  the  i  laintiff  on  the  16th  of  March, 
1830,  and  sued  on  the  17th;  Butler  entered  bail  anew  on  the  29th  of  March, 
and  surrendered  the  principal  on  the  1st  of  April  on  a  bail  piece. 

The  costs  on  the  bail  bond  suit  have  been  paid.  The  defendant  offered  to 
plead  to  issue,  and  try  at  the  present  term.  Mr.  IngersoU  now  moves  for 
judgment  on  the  bail  bond  suit;  and  Mr.  Chauncey,  on  behalf  of  the  bail,  to 
stay  proceedings. 

In  support  of  his  motion  the  plaintiff  relies  on  the  case  of  Bobyshall  v,  Op- 
penheimor,  in  this  court,  which  was  an  action  brought  to  April  term  1822,  bail 
given,  and  the  bond  filed  to  October  term,  when  an  ineffectual  attempt  was 
made  to  release  the  bail  and  dismiss  the  suit.  At  April  term  following,  an- 
other motion  was  made  to  stay  proceedings,  which  was  refused,  whereupon  the 
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defendant  pleaded  comperuit  ad  diem;  plaintiff  replied  nul  tiel  record^  on 
which  judgment  was  rendered,  on  an  inspection  of  the  record,  for  the  plaint- 
iff. 4  Wash.,  317,  333.  This  case,  therefore,  is  no  authority  to  support  a 
motion  for  judgment  made  on  the  return  of  a  suit  on  the  bail  bond.  The  de- 
fendant has  a  right  to  plead  to  this  suit,  though  the  bond  is  forfeited,  even  if 
we  should  refuse  to  staj''  proceedings  on  his  motion. 

It  is  a  well  settled  rule  that  where  a  bail  bond  is  forfeited,  assigned  and 
sued,  the  bail  will  be  relieved  on  pa3ung  costs  in  the  bail  bond  suit,  and  enter- 
ing and  perfecting  special  bail  in  the  original  action,  where  the  plaintiff  has 
not  lost  a  trial,  and  on  a  surrender  of  the  principal  is  entitled  to  have  an  ex- 
oneretur  on  the  bail  piece.  Had  the  bail  justified  in  this  case,  or  fresh  bail 
been  entered  and  perfected,  there  is  no  doubt  that  a  surrender  on  the  1st  of 
April  would  have  entitled  the  bail  to  the  relief  asked  for,  as  the  plaintiff  might 
have  had  a  trial  at  this  term,  which  is  the  first  at  which  the  original  action 
Could  have  been  tried.  The  only  question  in  this  case  is  whether  the  surrender, 
having  been  made  by  bail  who  refused  to  justify,  and  afterwards  enter  bail 
anew,  has  any  effect  on  the  plaintiff's  action  on  the  bail  bond. 

§  903,  The  rule  hy  which  special  bail,  when  sued  on  his  hand,  is  relieved  upon 
payment  of  costs  and  production  of  the  principal,  is  not  affected  hy  the  fact  that 
the  special  hail  had  7'efused  to  justify,  had  entered  hail  anew,  and  had  surrendered 
the  principal  on  the  neic  hond.     Authorities  reviewed. 

There  is  no  doubt  as  to  the  principal  that  the  surrender  is  good;  he  cannot 
object  to  the  sufficiency  or  want  of  justification  of  bail.  As  to  all  the  sub- 
stantial objects  of  bail,  then,  the  plaintiff  has  all  that  he  is  entitled  to  —  the 
body  of  the  principal  in  prison.  It  cannot  affect  his  rights  whether  the  sur- 
render was  made  by  suflicient  or  insufficient  bail;  that  could  be  important  to 
him  when  the  recognizance  of  bail  was  to  remain  as  a  security,  a  substitute  for 
the  body  of  the  principal.  In  such  a  case  there  is  no  doubt  that  the  bail  must 
justify,  or  the  plaintiff  may  proceed  on  his  bail  bond  as  if  none  had  been 
entered;  but  when  bail  is  entered  for  the  purpose  of  making  a  surrender,  and 
not  as  a  security,  there  would  seem  to  be  no  good  reason  for  holding  the  sur- 
render void.  It  comes  within  the  principle  on  which  bail  is  relieved;  the 
exigency  of  the  writ  is  answered,  and  we  should  think  ourselves  authorized  to 
grant  the  motion  made  on  behalf  of  the  bail,  unless  it  should  appear  that  the 
law  is  clearly  otherwise.  In  Harrison  v,  Davis,  5  Burr.,  2683,  the  original  de- 
fendant had  been  arrested,  given  a  bail  bond  and  surrendered  himself  to  the 
sheriff  before  the  return  of  the  writ.  The  court  refused  to  stay  proceedings 
on  the  bail  bond,  declaring  "  that  nothing  can  be  a  performance  of  the  con- 
dition of  the  bail  bond  but  putting  in  bail." 

The  sheriff  is  not  bound  to  give  up  a  bail  bond  on  a  voluntary  surrender  of 
the  defendant  before  the  return  of  the  writ;  it  is  optional  with  him  to  accept 
the  surrender  or  not;  if  he  does  the  bail  bond  is  discharged  (1  East,  390;  6 
Durnf.  &  East,  753;  7  Durnf.  &  E.,  122;  4  Wash.,  336);  if  not,  it  remains  in 
force  till  the  entry  of  special  bail,  and  this  is  all  that  was  decided  in  Harrison 
^^  Davis.  It  does  not  negative  the  acknowledged  right  to  enter  bail  and 
make  a  surrender  even  before  the  return  of  the  writ  —  in  which  case  the  sher- 
iff must  cancel  the  bail  bond.  In  Orton  v,  Vincent,  Cowp.,  71,  the  only  point 
decided  was  that  where  a  judgment  might  have  been  had  against  the  original 
defendant  in  his  life-time,  but  who  was  dead  before  the  motion  to  stay  proceed- 
ings on  the  bail  bond,  the  court  would  not  relieve  the  bail. 

In  Bobyshall  v,  Oppenheimer,  4  "Wash.,  317,  the  first  application  to  relieve 
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the  bail,  and  dismiss  the  suit  with  costs,  was  on  the  ground  of  the  original  de- 
fendant  having  been  discharged  by  the  insolvent  law  of  a  state  after  the  return 
of  the  writ  on  a  suit  on  the  bail  bond ;  special  bail  had  been  put  in,  but  on 
exception  iBled  refused  to  justify.  The  defendant,  in  the  original  action,- of- 
fered to  confess  judgment,  which  the  court  held  a  suflBcient  answer  to  the 
objection  arising  from  the  loss  of  a  trial;  but  said  it  was  necessary  to  put  in 
sufficient  bail  to  entitle  the  parties  to  a  stay  of  proceedings  on  the  bail  bond 
suit,  as  a  discharge  under  the  insolvent  act,  after  an  assignment  of  the  bail 
bond,  could  not  affect  the  plaintiff's  rights  against  the  bail.  The  motion  was 
renewed  at  the  subsequent  term,  on  offering  payment  of  costs  and  confession 
of  judgment  by  the  principal;  special  bail  had  not  been  entered,  and  there 
was  no  surrender.  The  court  considered  it  as  an  application  by  appearance 
bail,  without  a  legal  appearance  of  the  principal,  refused  to  discharge  the 
principal  on  the  ground  of  his  discharge  as  an  insolvent,  and  overruled  the 
motion.  4  Wash.,  333.  The  cases  cited  by  Judge  Washington  from  1  East, 
and  6  and  7  Durnford,  are  all  w^here  the  principal  was  surrendered  before  the 
return  of  the  writ.  The  points  decided  in  that  case  have  no  bearing  on  the 
present;  we  must  take  the  reasoning  of  the  court  as  applicable  to  the  subject 
before  them,  and  thus  far  it  meets  our  entire  concurrence;  but  we  cannot  con- 
sider it  as  an  authority  that  bail  can  in  no  case  be  relieved  by  a  surrender  of 
the  principal,  unless  they  have  justified  after  exception.  Judge  Washington 
adopts  a  rule,  supposed  to  be  laid  down  by  Lord  Mansfield  in  the  case  of  Har- 
rison V.  Davis,  that  bail  must  be  put  in  and  lyerfected.  Lord  Mansfield's  words 
are  '*  putting  in  bail;"  the  words  *'  and  perfecting'^^  is  a  gratuitous  interpola- 
tion by  elementary  writers,  adopted  in  some  later  cases,  and  thus  misleading 
the  judge.  Without  this  addition  to  Lord  Mansfield's  opinion  it  would  not 
have  come  in  collision  with  the  motion  now  made  in  behalf  of  the  bail.  We 
shall  follow  our  predecessors  in  adopting  this  opinion  as  our  guide  in  this 
case,  but  omit  the  interpolation;  in  doing  so  we  shall  likewise  follow  other 
adjudged  cai^es  which  are  in  perfect  accordance  with  the  ground  taken  by  the 
counsel  of  the  bail. 

It  was  settled  by  the  four  judges  and  three  secondaries  (2  W.  BL,  758)  that 
no  justification  is  necessary  by  bail  who  immediately  surrender  their  princi- 
pal, notwithstanding  such  bail  may  have  been  excepted  against;  the  same 
pnnciple  was  adopted  in  Mitchell  v,  Morris,  2  W.  BI.,  1179;  and  in  Jackson  v. 
Trinder,  2  W.  BL,  1180,  it  was  decided  that  an  attorney,  though  not  allowed 
to  justify,  might  surrender. 

In  French  v.  Knowles  a  surrender  made  by  bail  put  in  after  a  judge's  order, 
for  time  to  put  in  and  perfect  bail,  was  held  good,  and  the  court  say  that  the 
worth  and  substance  of  the  bail,  who  by  the  surrender  are  discharged,  is  totally 
inimaterial,  though  there  was  no  justification.  Barnes'  Notes,  111.  So 
where  the  surrender  is  made  by  bail  without  justifying,  after  the  expiration 
of  time  allowed  to  justify,  and  after  the  assignment  of  the  bail  bond.  So 
where  the  surrender  is  made  by  bail  who  have  been  rejected,  unless  their 
names  have  been  stricken  from  the  bail  piece.  2  Saund.,  61,  <?,  note;  5  Durnf. 
&  East,  401,  534;  7  Durnf.  &  East,  297.  In  late  cases  in  king's  bench  and 
common  pleas  it  has  been  decided  that  a  surrender  is  equivalent  to  perfecting 
bail.    4  Taunt.,  669;  3  Maule  cfe  Selw.,  283. 

It  has  been  repeatedly  decided  in  the  supreme  court  of  Pennsylvania  (4 
Binney,  344;  2  Serg.  &  R.,  284;  5  Serg.  &  R.,  50;  2  Yeates,  387),  that  pro- 
ceedings will  be  stayed  on  a  bail  bond  suit  where  the  plaintiff  has  all  the 
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advantage  he  would  have  had  if  bail  had  been  entered  at  the  regular  time. 
The  reason  and  principle  of  these  decisions  seem  to  cover  the  whole  of  this 
case,  for,  by  the  surrender,  the  plaintiff  has  all  the  advantage  of  perfected 
bail. 

§  904.  N^o  justification  of  hail  is  required  when  it  is  put  in  for  the  purpose 
of  making  a  surrender. 

It  is  believed  that  there  is  no  case  when  the  bail  had  been  refused  relief  on 
the  bail  bond  where  special  bail  has  been  entered  and  a  surrender  made  before 
the  plaintiff  has  lost  a  trial  or  could  have  had  a  judgment  against  the  princi- 
pal. When  bail  has  been  entered  for  the  purpose  of  making  a  surrender,  it 
appears  never  to  have  been  held  necessary  to  justify ;  this  seems  to  have  been 
required  only  where  bail  was  entered  as  a  security  for  the  appearance  of  the 
principal. 

Believing  this  to  be  the  established  law  of  bail  it  is  our  opinion  that  the  bail 
in  this  case  is  clearly  entitled  to  relief  on  the  terms  offered ;  we  accordingly 
overrule  the  plaintiff's  motion,  and  direct  proceedings  on  the  bail  bond  suit  to 
be  stayed,  on  complying  with  the  terms  offered. 

CURE  V.  BULLUS. 
(District  Court  for  New  York:  Abbott's  Admiralty,  555-564.     1849.) 

Opinion  by  Betts,  J. 

Statement  of  Facts. — The  defendant  moves  that  three  bail  bonds,  entered 
into  by  him  and  one  Farnham  to  the  marshal  of  this  district,  be  vacated,  or 
that  the  bail  be  relieved  therefrom  on  the  surrender  of  the  respondent  to  be 
committed  in  the  respective  suits.  The  respondent  was  arrested  on  the  10th 
day  of  September  last,  at  Newburgh,  upon  three  warrants  in  personam^  re- 
turnable in  this  court  on  the  11th  of  September,  and  on  the  same  day  gave 
the  bonds  in  question  to  the  marshal. 

The  condition  of  each  bond  is  made  conformable  to  rule  3  of  the  supreme 
court,  and  is  that  the  respondent  Bullus  "  shall  personally  appear  before  the 
district  court  of  the  United  States  for  the  southern  district  of  Isew  York,  on 
the  11th  day  of  September  instant,  at  the  city  hall  of  the  city  of  New  York, 
to  answer  the  said  libel  (the  filing  of  which  is  previously  stated,  together 
with  the  cause  of  action),  and  abide  by  all  orders  of  the  court,  interlocutory 
or  final,  and  pay  the  money  awarded  by  the  final  decree  of  the  said  court,"  etc. 

The  bonds  were  duly  signed  and  sealed  by  the  respondent  and  his  bail,  and 
thereupon  he  was  discharged  from  arrest  in  the  three  suits.  The  bonds  (except 
names  of  parties,  dates,  and  the  sums  of  money  in  demand,  §52.97  in  one, 
§246.69  in  one,  and  §49.50  in  the  other,  with  designation  of  the  particular 
cause  of  action  in  the  respective  suits)  are  in  print. 

The  respondent,  by  his  own  affidavit,  sets  up  in  avoidance  of  the  bonds 
that  he  inquired  of  the  deputy  marshal  who  served  the  warrants  what  the 
effect  and  obligation  of  the  undertaking  was,  and  the  oflicer  informed  him 
and  his  bail  that  it  was  nothing  more  than  to  secure  the  personal  appearance 
of  the  respondent,  who  had  twelve  days  after  the  return  day  of  the  process 
to  come  into  court  and  perfect  his  appearance  in  the  cause.  The  bail  swears 
to  the  same  statement  of  facts,  and  asserts  that  he  subscribed  the  bonds  in 
reliance  upon  those  representations,  and  he  would  not  have  undertaken  for 
the  debts. 

A  lawyer  in  the  village  of  Newburgh  was  consulted  by  the  principal  and 
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bail  before  the  bonds  were  executed,  who  says  he  questioned  the  deputy  mar- 
shal and  was  informed  by  him  that  the  respondent  had  twelve  days  after  the 
return  day  of  the  process  within  which  to  enter  his  appearance,  before  judg- 
ment would  be  entered  against  him,  and  that  by  signing  the  bail  bonds  the 
bail  would  become  liable  no  further  than  for  the  appearance  of  the  defend- 
ant; and  upon  that  information  deponent  told  the  bail  be  would  be  safe  in 
signing  the  bonds.  The  attorney  further  swears  that  he  is  not  a  proctor  of 
this  court,  or  familiar  with  its  practice,  but  in  glancing  over  the  bail  bonds 
he  was  of  the  impression  that  the  obligors  were  only  bound  for  the  appear- 
ance of  the  defendant,  and  he  so  informed  them.  He  further  says  he  is 
counsel  for  the  respondent  and  knows  his  affairs  intimately,  and  that  he  is 
entirely  insolvent. 

An  affidavit  of  the  deputy  marshal  is  also  added,  stating  that  he  supposed 
a  defendant  had  a  certain  number  of  days  to  enter  his  appearance  after  the 
return  day  of  the  writs,  and  so  represented  it  to  the  defendant  and  his  bail 
in  good  faith  and  solely  for  the  purpose  of  giving  them  information  to  which 
he  supposed  they  were  entitled. 

After  the  above  papers  were  served  and  notices  of  the  motion  given,  the 
deputy  marshal  drew  up  a  statement  in  his  own  handwriting,  and  made  oath 
to  it,  detailing  with  more  particularity  the  representations  he  made  on  the 
subject.  He  says  he  had  no  conversation  at  all,  he  believes,  with  the  bail, 
who  began  signing  the  bonds  as  soon  as  he  came  into  the  room  where  the 
parties  all  were,  the  attorney  reading  over  to  him  a  part  of  the  bond  while 
he  was  in  the  act  of  signing.  That  the  attorney  inquired  of  the  witness  what 
was  the  meaning  of  return  day  of  the  warrants,  and  whether  the  defendant 
had  not  some  days  after  that  to  enter  his  appearance,  and  if  it  was  not  twelve 
days.  The  witness  answered  that  he  was  new  in  the  business  and  could  give 
no  certain  information,  but  he  supposed  that  was  the  effect  of  the  undertaking, 
although  he  could  not  say  that  it  was  twelve  days  to  which  the  party  would 
be  entitled;  and  that  he  did  not  attempt  to  give  any  advice  or  certain  infor- 
mation on  the  subject.  It  was  a  casual  talk  with  the  lawyer  and  deponent, 
and  he  certainly  did  not  intend  to  mislead  any  of  the  parties.  The  attorney 
intimated  that  he  understood  the  nature  of  the  undertaking,  and  said  he 
thought  time  was  given  the  respondent  after  the  return  day,  and  that  the  time 
was  twelve  days. 

The  effect  of  the  application  upon  these  facts  is  that  the  bail  be  now  allowed 
to  surrender  the  principal,  to  which  the  principal  assents;  or  that  he  be  dis- 
charged from  the  bonds  as  having  been  executed  by  him  under  an  entire  mis- 
take, induced  by  the  deputy  marshal,  of  the  nature  of  their  obligations. 

§  905.  The  admiralty  practice  does  not  admit  of  a  surrender  of  the  princi- 
pal in  exoneratio7i  of  hail. 

The  admiralty  practice  does  not  admit  of  a  surrender  of  the  principal  in 
exoneration  of  bail.  The  appearance  of  the  party  arrested,  \vhich  the  bail 
stipulation  guaranties,  is  not  for  the  purpose  of  having  the  person  of  the  re- 
spondent present  to  satisfy  the  final  decree  of  the  court.  It  is  to  secure  his 
attendance  to  submit  to  interrogatories  or  sanction  intermediary  proceedings 
to  which  his  concurrence  may  be  necessary  in  the  progress  of  the  suit,  or  to 
put  in  and  perfect  the  bail  for  the  respondent,  which  the  stipulation  in  the 
arrest  may  be  only  preliminary  to.  Clarke's  Praxis,  tit.  4,  5,  12;  1  Browne's 
Civ.  &  Adm.  L.,  256;  2  id.,  361,  note.  In  maritime  courts  the  stipulation  and 
the  appearance  of  the  party  is  denominated  prcBtoriany  that  is,  an  undertaking 

158 


S§  90e,  907.  PRACTICE. 

to  the  court,  and  not  to  the  adversary  party.  Clarke's  Praxis,  tit.  9;  2  Browne's 
Civ.  &  Adm.  L.,  356,  357.  But  when  bail  by  bond  or  stipulation  is  given  the 
obligation  imposed  on  the  fidei  jussores  is  judicatum  solvi;  that  is,  to  see  the 
costs  and  condemnation  paid  at  all  events  (3  Blackst.  Comm.,  292;  Hall's 
Adm.  Pr.,  12,  29;  2  Browne's  Civ.  &  Adm.  L.,  356),  and  this  obligation  inures 
to  the  creditor  or  actor  as  an  absolute  security  for  his  debt.  Wood's  Civ.  L., 
Bk.  3,  ch.  3,  §  2.  In  our  practice  this  obligation  may  be  entered  into  on  ar- 
rest. Sup.  Ct.  Rules,  3.  This  undertaking  is  not  discharged  or  aflfected  by 
the  surrender  of  the  principal  bodily,  as  in  common-law  actions  (Hall's  Adm. 
Pr.,  25,  note;  2  Browne's  Civ.  &  Adm.  L.,  412;  Conkling's  Adm.  Pr.,  458), 
and  it  matters  not  whether  the  obligation  is  assumed  on  the  arrest  by  bond 
or  on  appearance  in  court  by  way  of  stipulation.  In  the  sense  of  the  common 
law  applicable  to  bail,  the  bail  in  admiralty  are  absolutely  fixed  from  the  time 
the  bond  or  stipulation  is  entered  into.  There  is  no  alternative  in  the  under- 
taking as  at  common  law,  which,  being  performed,  acquits  the  obligation. 
Nor  will  the  bankruptcy  of  the  parties  or  laches  in  prosecuting  the  suit  dis- 
charge the  bail.  The  Vreede,  1  Dods.,  2;  The  Harriet,  1  W.  Rob.,  195.  The 
stipulation  rests  on  the  doctrine  of  principal  and  surety  in  positive  contracts, 
and  is  governed  by  the  rules  of  law  and  equity  applicable  to  those  contracts 
(The  Harriet,  1  W.  Rob.,  197),  with  the  additional  consideration  that  as  the 
undertaking  is  not  only  to  satisf}'  the  action,  but  to  abide  the  adjudication  of 
the  court  in  the  matter,  it  is  entitled  to  a  more  enlarged  consideration  in  ad- 
miralty than  at  law,  and,  when  given  as  a  substitute  for  the  thing  arrested, 
may  be  enforced  beyond  the  mere  money  amount  recovered  by  the  promovent. 
The  Nied  Elwin,  1  Dods.,  50. 

§  906.  In  order  to  obtain  a  discharge  from  a  hail  bond  in  admiralty^  frauds 
deceit^  duress  or  illegality  of  consideration^  or  some  matter  showing  its  obliga' 
tion  void  ab  initio,  or  rendered  inoperative  by  something  svhsequenUy  occurritig, 
must  be  established  to  affect  its  validity. 

In  asking  a  discharge,  therefore,  from  a  bail  bond  the  parties  must,  in  ad- 
miralty, place  their  claim  upon  the  same  'footing  as  if  the  release  sought  was 
from  a  money  bond  of  any  other  denomination  and  absolute  in  its  terras. 
Fraud,  deceit,  duress  or  illegality  of  consideration,  or  some  matter  showing  the 
obligation  void  ab  initio,  or  rendered  inoperative  by  something  subsequently 
occurring,  must  be  established  to  affect  its  validity. 

Courts  of  admiralty  are  governed  by  equitable  principles  (2  Woodb.  &  M., 
60),  but  equity  will  not  cancel  an  obligation  because  the  contracting  party- 
misapprehended  the  extent  of  his  liability  under  it,  unless  he  has  been  misled 
by  the  acts  or  declarations  of  the  one  benefited  by  it.  Mistake  in  the  law  re- 
sulting from  the  inattention  or  ignorance  of  the  party  bound  will  not  be  re- 
garded in  equity  as  a  reason  for  avoiding  a  contract.  1  Stor}',  Eq.  Jur.,  §§  111, 
113;  6  Johns.  Ch.  R.,  169. 

§  907.  mistake  or  ignorance  as  to  the  legal  effect  of  the  inst7*umentis  not 

sufficient 

Here  there  can  be  no  reasonable  ground'for  alleging  a  mistake  or  misap- 
prehension of  any  facts  connected  with  the  transaction.  The  bail  bond  re- 
ceived by  the  parties  stipulated  that  the  respondent  should  appear  in  court 
on  a  day  designated,  and  that  the  stipulators  would  pay  the  money  awarded 
by  the  final  decision  of  the  court.  These  two  facts  were  directly  brought 
home  to  their  notice;  at  least  the  evidence  that  they  were  so  must  be  regarded 
as  conclusive  against  the  obligors.    The  mistake  and  ignorance  alleged  in 
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tlieir  behalf  then  is  that  they  did  not  understand  the  legal  effect  of  their  con- 
tract, and  suppose  it  was  limited  to  the  personal  appearance  of  the  party  in 
court.  Even  if  this  excuse  rested  upon  an  engagement  complex  or  equivocal 
in  its  terms,  there  would  be  great  diflRculty  in  bringing  it  within  any  recog- 
nized principles  of  courts  of  equity,  affording  relief  to  obligors  against  their 
contracts.  But  when  the  stipulation  is  explicit  and  plain,  and  the  mistake  set 
up  is  that  the  interpretation  given  the  contract  by  others,  and  not  the  words 
themselves,  was  confided  in,  the  whole  reason  for  interference  of  equity  is 
taken  away. 

It  must,  moreover,  be  considered  that  the  misapprehension  asserted  here 
was  no  way  induced  by  the  libelant  or  his  proctor.  Neither  was  present  when 
the  bond  was  executed,  nor  had  taken  any  part  in  bringing  the  obligors  into 
the  agreement.  It  'was  wholly  voluntary  with  them,  and  sought  for  independ- 
ent of  bis  concurrence  or  knowledge.  Nor  were  the  representations  of  the 
deputy  marshal,  in  fact  or  law,  chargeable  upon  the  libelant. 

If  that  oiScer  had  chosen  to  say  the  bond  was  an  idle  formality,  that  the 
respondent  was  not  in  law  bound  to  give  bail,  that  the  court  would  cancel  the 
bond  on  its  presentation  before  them,  and  that  no  liability  whatever  could  be 
incurred  by  the  bail  in  signing  it,  such  representations,  however  confidingly 
accepted  by  the  obligors,  could  never  in  law  or  equity  operate  to  release  them 
from  their  formal  signature  and  execution  of  it.  In  any  such  suggestions  the 
deputy  could  not  bo  acting  officially  or  as  agent  of  the  libelant;  and  both  as  to 
him  and  the  marshal,  and  as  to  the  respondent  and  bail,  he  would  be  a  mere 
stranger  making  representations  upon  his  individual  responsibility  alone. 
His  representations,  however,  if  erroneous,  it  is  conceded,  were  made  inno- 
cently and  from  ignorance  on  his  part,  and  with  no  purpose  to  mislead  the  re- 
spondent or  his  bail.  Misrepresentations  of  that  character,  even  if  made  by 
an  agent  empowered  to  form  a  contract,  do  not  invalidate  the  engagement  as 
to  his  principal  (Early  v.  Ganet,  9  Barnw.  &  C,  928;  17  Eng.  Cora.  L.,  622; 
Cornfoot  v.  Fowke,  6  Mees.  &  W.,  358);  more  especially  if  his  principal  is  in- 
nocent of  any  misstatement  or  concealment  leading  to  the  contract. 

The  deputy  marshal,  after  making  the  first  deposition,  drew  up  in  his  own 
handwriting  a  more  detailed  and  explicit  statement  of  the  part  he  took  in  the 
transaction,  and  it  certainly  would  appear  from  this  amended  oath  that  he  all 
the  while  gave  the  attorney  and  party  who  referred  to  him  to  understand  he 
had  no  knowledge  of  the  practice  of  the  court  in  this  respect,  and  merely 
coincided  with  suggestions  made  to  him  by  the  attorney,  that  the  undertak- 
ing of  the  bail  was  not  absolute,  and  said  nothing  with  intent  to  persuade  or 
incline  the  parties  to  sign  the  bonds;  and  that  the  attorney  seemed  satisfied 
with  his  own  construction  of  the  bonds,  and  his  impressions  of  the  practice  of 
the  court,  and  that  the  bonds  were  signed  in  pursuance  of  his  advice  and  as- 
surance, and  not  upon  any  representations  of  the  deputy. 

Without  placing  this  decision  upon  the  facts  put  forth  by  the  respective  afli- 
davits,  as  to  the  conversation  with  the  deputy,  I  hold  that  no  deceit  or  misrep- 
resentation is  proved  which  in  law  or  equity  entitles  the  obligors  to  be  relieved 
from  the  bonds;  that  the  undertaking  of  the  bail  is  absolute  and  not  condi- 
tional, and  cannot  be  discharged  by  producing  the  principal  in  court.  He 
stands  before  this  court  on  these  bail  bonds  precisely  as  he  would  at  common 
law,  or  on  his  recognizance  on  the  lapse  of  eight  days  after  the  returns  of  the 
capias  against  him,  absolutely  responsible  for  the  judgment.  1  Johns.  Cas., 
329,  334;  2  id.,  483;  2  Johns.,  101;  9  id.,  84;  1  Tidd's  Pr.,  620. 
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The  motion  does  not  raise  the  question  whether  the  libelant  is  entitled  to 
exact  bail  in  these  cases.  That  matter  will  more  properly  come  up  when  an 
attempt  is  made  to  enforce  the  bonds;  or  it  may  be  presented  on  a  distinct 
motion  to  the  court.  As  the  case  stands,  and  upon  the  assumption  that  the 
respondent  was  bound  to  give  bail,  I  am  compelled  to  say  no  authority  exists 
in  this  court  to  interfere  with  the  rights  acquired  by  the  libelant  under  the 
respective  bail  bonds  executed  in  these  causes,  and  the  motion  must  therefore 
be  denied. 

The  parties  having  acted  in  good  faith  in  making  this  application,  and  as  it 
presents  a  new  point  of  practice,  I  shall  not  order  costs. 

Order  accordingly. 

§  908.  Who  maj  be  balL —  It  seems  that  it  is  no  objection  to  bail  in  a  suit  upon  bills  of  ex- 
change that  he  is  indorser  upon  the  bills.     Robbins  v.  Upton,  5  Cr.  C.  C,  498. 

§  909.  The  administrator  of  appearance  bail  cannot  appear  as  appearance  bail  and  not  as 
special  bail,  and  plead  for  the  principal     Finley  v,  McCarthy,  1  Cr.  C.  C,  266. 

§  910.  Persons  not  resident  in  the  district  will  not  be  received  as  bail.  Lee  v.  Welsh,  1 
Cr.  C.  C,  477. 

§  911.  In  the  circuit  court  for  the  District  of  Columbia  bail  residing  in  Alexandria  county 
cannot  be  received  in  an  action  in  Washington  county.  Couningham  r.  Lacey,  1  Cr.  C.  C, 
101. 

g  912.  Where,  upon  a  recognizance  of  bail  in  the  District  of  Columbia,  it  was  alleged  by 
the  plaintiff  that  the  recognizors  lived  out  of  the 'District,  the  defendant  was  committed  for 
want  of  bail ;  and  a  rule  entered  that  the  bail  should  not  be  received  without  justifying. 
Bennett  t;.  Pendleton,  1  Cr.  C.  C,  146. 

§  918.  Amount  of  bail.—  In  a  suit  upon  bills  of  exchange  it  is  not  the  practice  of  the  court 
in  holding  to  bail  to  require  the  plaintiff  to  make  affidavit  to  the  amouut  due;  neither  will 
the  court  consider  by  way  of  mitigation  of  bail  in  such  case  a  set-off  claimed  by  the  defend- 
ant.   Robbins  v.  Upton,  5  Cr.  C.  C,  498. 

§  914.  In  an  action  for  breach  of  promise  of  marriage  where  the  damages  were  laid  at 
$10,000,  the  court,  after  inquiring  into  the  circumstances  of  the  defendant,  required  the  bail 
to  justify  only  to  the  amount  of  $1,000.     Sandt^rsou  v,  Serat,  5  Cr.  C.  C,  485. 

§  915.  In  an  action  on  the  case  for  libel,  where  the  damages  were  laid  at  $20,000,  and 
plaintiff  made  an  affidavit  to  hold  defendant  to  bail,  the  court  said  they  would  be  satisfied 
with  bail  who  could  justify  in  $500.     Mayo  v.  Smith,*  5  Cr.  C.  C,  569. 

§910.  Defendant  was  sued  in  Massachusetts  in  an  action  of  tort  to  recover  damages  for 
the  infringement  of  a  patent,  and  bail  was  fixed  at  $20,000,  the  ad  dammim  being  $25,000. 
Plaintiff  and  defendant  were  citizens  of  New  Jerbey.  Equity  suits  brought  by  the  same 
plaintiff  against  the  same  defendant  in  relation  to  the  same  patent  were  pending  both  in 
New  Jersey  and  in  New  York.  Defendant  made  application  for  a  reduction  of  bail.  Held 
that,  where  the  matter  was  not  regulated  by  statute,  as  in  Massachusetts,  the  chief  guide  in 
fixing  bail  in  the  first  instance  was  the  ad  damnum,  next  the  declaration  if  the  amount  be 
stated,  next  the  affidavits  of  the  parties  in  a  hearing  such  as  the  present  or  in  justifying  l>ai], 
and  finally  other  evidence  which  may  throw  light  on  the  inquiry.  The  court  will  not  go  into 
nice  questions  of  law  between  the  parties,  but  will  examine  to  see  what  is  probably  to  be  re- 
covered on  the  general  aspect  of  the  case.  (The  court  tlien  considered  the  value  of  the  patent 
in  this  case,  the  amounts  of  verdicts  recovered  in  similar  suits  during  previous  years,  the  fact 
that  defendant  was  sued  out  of  his  district,  and  that  other  suits  were  pending  against  him  else- 
where, and  also  the  evidence  that  defendant  had  avoided  legal  process  in  New  York,  and, 
counsel  agreeing  thereto,  reduced  the  bail  to  $4,000.)  Parkhurst  v.  Kinsman,*  3  Woodb.  &  M., 
168. 

g  91 7.  Affidavit  to  hold  to  bail.—  The  plaintiff's  affidavit  that  a  certain  sum  charged  as  the 
balance  '*is  just  and  true,  to  the  best  of  his  knowledge  and  belief,*'  is  not  sufficient  to  hold 
to  bail.    Jolly  v.  Rankin,  1  Cr.  C.  C,  372. 

§918.  An  affidavit  of  an  administratrix  '*  that  the  above  account  is  truly  extracted  from 
the  books  of  the  deceased,  and  that  she  believes  the  same  to  be  a  just  and  true  account,  and 
that  since  the  death  of  the  intestate  she  has  received  no  part  thereof,*'  is  sufficient  to  hold  to 
bail.     McLaughlin's  Adm'x  v,  Johns,  1  Cr.  C.  C,  872. 

§  919.  Under  the  statutes  of  Illinois  an  affidavit  to  hold  to  bail  must  affirm  the  debt  posi- 
tively and  not  merely  upon  information  and  belief.     Wright  v»  Cogswell,*  1  McL.,  471. 

§  920«  Under  the  statutes  of  Illinois  an  affidavit  to  hold  to  bail  is  sufficient  if  it  state  the 
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debt  positively  without  giving  affiant^s  source  of  knowledge.    Postley  i\  Higgens,*  2  McL., 
49a. 

§  921.  Under  the  Ohio  statutes  an  afQdavit  to  hold  to  bail  must  state  positively  that  the 
debt  is  due,  and  an  affidavit  by  an  agent  of  the  plaintiff  upon  his  information  and  belief  is 
insufficient.     Nelson  v.  Cutter,*  8  McL.,  826. 

§  922.  In  an  affidavit  to  hold  to  bail  the  court  (Circuit  Court  for  8d  Circuit,  Penn.  &  N.  J., 
1810)  is  not  precluded  from  obtaining  by  interrogatories  further  satisfaction  as  to  the  debt  sued 
on  simply  because  the  affidavit  is  positive;  but  such  further  satisfaction  must  in  such  case  be 
shown  on  the  face  of  the  affidavit.    Oliver  v.  Parish,*  2  Wash.,  462. 

§  923.  Citizenship  of  the  parties  must  be  alleged  in  the  pleadings  to  give  jurisdiction  to  the 
court,  but  under  the  Ohio  statutes  the  fact  need  not  appear  in  the  affidavit  to  hold  to  bail. 
Cooper  V.  Dungler,*  4  McL.,  257. 

§  924.  IfT  a  motion  to  appear  without  bail  the  court  will  not  go  into  the  merits  of  the  case.  So, 
if  the  plaintiff  makes  affidavit  that  the  defendant  is  indebted  to  him  on  a  bond,  the  defendant 
will  be  held  to  bail  without  the  bond  being  produced.    Day  v.  Hackley,  2  Cr.  C.  C,  251. 

§  92o.  An  affidavit  of  the  fact  of  an  assault  and  battery,  but  not  of  any  amount  of  dam- 
age, is  not  sufficient  to  hold  to  bail.     Mecklin  v.  Caldwell,  1  Cr.  C.  C,  372. 

§  926.  In  an  action  on  a  bond  for  a  penalty  it  is  not  necessary  for  the  plaintiff  to  file  an 
affidavit  of  the  amount  actually  due  in  order  to  hold  the  defendant  to  bail ;  and  the  bail  will 
not  be  limited  upon  an  affidavit  that  the  whole  sum  is  not  due.  Lee  v.  Welch,  1  Cr.  C.  C, 
477. 

§  927.  Under  a  law  of  Arkansas  requiring,  among  other  things,  that  an  affidavit  to  hold  de- 
fendant to  bail  must  state  the  amount  of  plaintiff's  demand,  if  liquidated,  an  affidavit  is  de- 
ficient in  this  respect  which  states  that  the  plaintiff  has  a  subsisting  and  unsatisfied  cause  of 
action  against  defendant,  to  wit,  a  promissory  note  for  $644.20.  dated,  etc.  This  might  be 
true  though  a  portion  of  the  note  had  been  paid.  The  affidavit  should  state  how  much  of  the 
note  was  unsatisfied.  If  upon  this  affidavit  defendant  has  by  order  of  court  given  a  bail  bond, 
the  court  will  upon  motion  direct  the  bond  to  be  canceled,  and  the  common  appearance  of 
defendant  accepted  in  its  stead.     Robinson  v.  Holt,*  Hemp.,  426. 

§  928.  ComiDon  bail.—  Evidence  on  which  the  court  will  discharge  a  defendant  on  com- 
mon bail  on  the  ground  that  he  has  been  discharged  from  all  his  debts  under  the  insolvent 
laws  must  not  be  of  a  doubtful  nature,  since  the  plaintiff  may  lose  his  debt  altogether  if  it 
should  turn  out  that  he  was  entitled  to  demand  special  bail;  whereas  a  mistake  on  the  other 
side  will  be  less  serious.    Craig  v,  Bro%vn,  Pet.  C.  C,  852, 

§  929.  In  a  suit  against  a  debtor  who  had  been  discharged  under  the  insolvent  act  of  1818 
of  the  District  of  Columbia,  the  debtor  was  allowed  to  appear  on  common  bail.  Lee  v. 
Gamble,  3  Cr.  C.  C,  874. 

g  930.  A  defendant,  discharged  under  ^n  insolvent  law  of  Pennsylvania,  may  appear  in  a 
suit  brought  afterwards,  on  an  old  debt,  in  the  District  of  Columbia,  and  discharge  the  at- 
tachment on  filing  common  bail.    Davis  v»  Marshall,*  1  Cr.  C.  C,  178. 

§  931.  Where  a  person  who  had  obtained  a  discharge  under  a  state  insolvent  law  was 
sued  in  a  United  States  court  by  one  who  had  due  notice  of  the  insolvency  proceedings,  held, 
that  the  defendant  was  entitled  to  be  discharged  upon  common  baiL  Read  v.  Chapman,  Pet. 
C.  C,  404. 

§  982.  In  an  action  brought  in  Pennsylvania  on  a  judgment  rendered  in  New  York,  and  a 
discbarge  under  the  insolvent  law  of  that  state,  defendant  was  allowed  to  appear  on  common 
bail.     Faircbild  v.  Shivers,*  4  Wash.,  448. 

§  938.  A  defendant  will  not  be  allowed  to  give  common  bail  to  an  action  in  which  the 
United  States  is  the  real  plaintiff,  merely  on  the  ground  that  he  has  been  discharged  in  in- 
solvency under  the  laws  of  a  state,  as  the  United  States  is  not  affected  by  state  insolvent  laws 
which  profess  to  discharge  the  persons  of  its  debtors.    Qleun  v.  Humphreys,*  4  Wash.,  424. 

g  984.*  In  a  suit  where  it  appeared  that  tho  parties  w*ere  citizens  of  a  foreign  country,  that 
the  contract  was  made  in  such  foreign  country,  and  that  by  a  law  of  that  country  the  remedy 
upon  contracts  like  the  present  was  suspended,  the  defendant  was  discharged  upon  common 
bail.    Conframp  v.  Bunel.  4  Dall.,  419. 

g  985.  A  defendant  against  whom  no  execution  upon  any  judgment  which  may  be  ob- 
tained can  issue  will  be  released  on  common  bail.    Camfranque  v»  Bumell,  1  Wash.,  840. 

§  980.  Special  bail.—  In  an  action  on  the  case  for  breach  of  a  special  contract  not  to  sell 
certain  negroes  out  of  the  neighborhood,  the  defendant  will  not  be  held  to  special  bail  upon 
the  plaintiff's  affidavit  that  he  **  believes  '*  and  *'  considers  "  that  he  has  sustained  certain  dam- 
ages.   Young  V,  Palmer,  2  Cr.  C.  C,  625. 

§  9S7.  Upon  an  affidavit  to  hold  to  bail  which  stated  that  the  defendant  was  justly  indebted 
to  the  plaintiff  in  a  certain  sum,  the  court  refused  to  allow  the  defendant  to  appear  with- 
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out  special  bail,  or  to  go  into  the  merits  of  the  case,  upon  the  motion  to  appear  without  such 
bail.    Laverty  v.  Snelling,  8  Cr.  C.  C,  290. 

§  938.  Where  plaintiff  made  affidavit  in  an  action  of  trespass  that  he  was  informed  and  be- 
lieved that  the  defendant  had  cut  up  and  carried  away  his  scow,  and  that  he  apprehended 
that  the  defendant  would  leave  the  district  upon  issuance  of  process  unless  he  should  be  held 
to  bail,  the  court  refused  to  permit  the  defendant  to  appear  without  special  bail.  Voss  v, 
Tuel.  1  Cr.  C.  C,  72. 

§  939.  In  Virginia,  special  bail  cannot  be  required  by  the  indorsement  of  the  plaintiffs  at- 
torney in  an  action  of  debt  upon  a  judgment  in  another  state.  Wray  r.  Riley,  1  Cr.  C.  C, 
361. 

§  940.  Where,  in  an  action  of  assumpsit  against  the  drawer  of  a  check,  there  was  no  affi- 
davit to  hold  to  bail,  the  court,  in  setting  aside  an  office  judgment,  permitted  the  defendant 
to  appear  without  special  bail.     Gordon  v.  Riddle,  1  Cr.  C.  C,  329. 

§  941.  If  special  bail  be  taken  out  of  court  by  two  justices  of  the  peace,  under  act  of  Mary- 
land of  1715,  chapter  28,  such  statute  must  be  strictly  followed;  and  if  there  are  not  two  sure- 
ties upon  the  recognizance,  the  court  will  not  allow  a  scire  facias  against  the  bail.  Thomas 
i\  Elliot,  2  Cr.  C.  C,  432. 

§  943.  The  merits  of  a  case,  further  than  whether  or  not  there  is  a  reasonable  cause  of  ac- 
tion, will  not  be  inquired  into  upon  an  application  to  hold  to  bail.  The  court  will  not  refuse 
to  require  special  bail  merely  because  in  a  previous  suit  upon  the  same  cause  of  action  in  the 
state  court,  the  defendant  was  discharged  upon  common  bail,  and  the  plaintiff  thereafter, 
without  appealing,  discontinued  such  suit.    Parasset  t^  Gautier,  2  Dall.,  330. 

§  943.  If  no  appearance  bail  is  required  the  court  will  not  require  special  bail  upon  setting 
aside  an  office  judgment.    Shean  v.  Towers,  1  Cr.  C.  C,  6. 

§944.  The  defendant  may  give  special  bail  at  any  time  during  the  return  term  although 
the  plaintiff  has  taken  an  assignment  of  the  bail  bond.     Rhodes  v.  Brooke.  1  Cr.  C.  C,  208. 

^  945.  Upon  calling  the  appearance  docket,  if  no  cause  of  action  sufficient  to  hold  to  bail 
has  been  filed,  the  defendant  may  enter  an  appearance  without  special  bail;  and  no  time  will 
be  given  the  plaintiff  to  procure  an  affidavit  to  hold  the  defendant  to  special  bail.  Meade  v, 
Roberts,  1  Cr.  C.  C,  72. 

§  940.  When  the  person  of  defendant  has  been  legally  discharged  under  the  insolvent  laws, 
the  court  will  not  require  him  to  give  special  bail,  or  if  he  has  done  so  will  discharge  the  bail. 
So  held  on  a  rule  to  show  cause  why  an  exoneretur  should  not  be  entered  on  the  bail  piece,  de* 
fendant  having  been  discharged  in  insolvency.     Richardson  v,  M'Intyre,*  4  Wash.,  412. 

§  947.  Since  a  discharge  under  the  insolvent  law  of  the  District  of  Columbia  (3  Stat  at 
Large,  682)  does  not  affect  the  rights  of  a  non-resident  creditor  unless  the  debtor  was  con- 
fined at  his  instance, the  6ourt  will  in  a  suit  brought  by  such  creditor  require  special  bail  of 
the  defendant  although  he  has  obtained  such  discharge.  Hauptman  v.  Nelson,  4  Cr.  C.  C, 
841. 

§  948.  The  circuit  court  will  not^ require  special  bail  of  a  defendant  who  has  been  discharged 
under  the  insolvent  law  of  a  state,  if,  in  a  suit  against  him  in  the  state  where  the  discharge 
was  granted,  he  would,  because  of  his  discharge,  be  allowed  to  appear  on  common  bail. 
Chanr.ing  v.  Reiley,  4  Cr.  C.  C,  528. 

§  949.  Plaintiff  sued  defendant,  the  clerk  of  the  national  house  of  representatives,  in  an 
action  on  the  case,  for  refusing  to  give  him  a  certain  job  of  public  printing,  which  he  had  been 
promised  by  defendant's  predecessor  in  office,  and  made  affidavit  to  hold  defendant  to  bail. 
But  the  court  held  that  it  was  not  a  case  for  special  bail,  considering  it  as  a  public  contract 
under  authority  of  the  house  of  representatives,  for  which  defendant  was  not  personally  liable. 
Davis  V.  Garland,*  5  Cr.  C.  C,  570. 

g  950.  In  an  action  of  covenant  fur  arrears  of  rent,  plaintiff  filed  his  lease  and  an  account, 
with  an  affidavit  to  the  justice  of  the  account.  Held,  that  defendant  should  give  special  bail. 
Wager  v.  Lear,»  3  Cr.  C.  C,  92. 

§  951.  The  federal  court  is  not  authorized  to  hold  to  special  bail  under  act  of  February  26, 
1795,  unless  probable  cause  be  shown  under  oath.     Leonard  t\  Caskin,*  Bee,  146. 

g  952.  After  plea  by  appearance  bail  the  defendant  may  give  special  bail  and  file  a  new 
plea.    Pickett's  Executors  v,  Ly le,  1  Cr.  C.  C. ,  49. 

g  953.  In  an  action  against  a  surety  upon  a  bond  with  a  collateral  condition,  the  defend- 
ant was  allowed  to  appear  without  special  bail.    Barbour  t;.  Russell,  3  Cr.  C.  C,  47. 

§  954.  A  resident  of  Alexandria,  arrested  in  Washington,  may  be  held  to  special  bail  in 
Washington,  although  the  action  is  upon  a  judgment  rendered  in  an  action  of  debt  in  Vir- 
ginia, in  which  bail  was  given ;  and  although  no  previous  wi*it  has  been  issued  against  the 
defendant  in  Alexandria, —  the  circuit  court  for  the  District  of  Columbia  regarding  the  two 
counties  within  its  jurisdiction  as  two  separate  states.    Gordon  v,  Lindo,  1  Cr.  C.  C,  588. 
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§  95o.  In  a  suit  for  libel,  where  the  affidavit  to  hold  to  bail  did  not  allege  that  the  libel 
was  made  falsely  or  maliciously,  and  it  did  not  appear  whether  any,  or,  if  any,  how  much,  of 
the  damage  arose  from  the  particular  libel  in  question,  the  court  refused  to  require  special 
bail,  on  the  ground  that,  in  ordinary  cases  of  libel,  special  bail  is  not  required  without  some 
special  reason  other  than  the  publication  of  the  libel  itself.  Withers  v,  Thornton,  3  Cr.  C.  C, 
116. 

g  056.  An  appearance  without  bail  will  not  be  allowed  on  the  ground  that  a  suit  has  been 
brought  before  upon  the  same  cause  of  action,  appearing  upon  affidavit,  which  suit  has  been 
decided  by  the  supreme  court  of  the  United  States  in  favor  of  the  defendant,  but  not  on  the 
merits.     Gardner  r.  Lindo,  1  Cr.  C.  C,  592. 

§  957.  If  there  be  no  declaration  ffied,  and  the  plaintiff  does  not  appear  at  the  return  of  the 
writ,  and  has  employed  no  attorney,  the  court  will  permit  the  defendant's  appearance  to  be 
taken  without  bail.    Thompson  v,  Oarenough,  1  Cr.  C.  C,  267. 

g  958.  To  an  action  for  an  assault  defendant  pleaded  that  it  was  a  joint  assault  by  defend- 
ant and  another  against  whom  plaintiff  had  already  recovered  judgment,  and  moved  to  ap- 
pear without  bail.    Motion  granted.    Johnson  v.  Hams.*  1  Cr.  C.  C,  85. 

§959.  Surrender  of  principal. —  When  a  bail  surrendera  his  principal  to  the  sheriff  he 
must  give  notice  immediately  to  the  creditors,  his  attorney  or  agent,  in  order  to  discharge 
the  hail;  and  knowledge  of  the  plaintiff's  attorney  without  regular  notice  is  not  sufficient. 
Maynadier  v.  WrOe,  1  Cr.  C.  C,  442. 

§  960.  When  a  principal  is  in  the  court-room,  and  his  bail,  wishing  to  seize  him,  moves  that 
he  be  permitted  to  take  him  in  the  presence  of  the  court  and  carry  him  away,  the  court  re- 
fused to  interfere  further  than  to  keep  order  in  court.    Smith  t\  Catlett,  1  Cr.  C.  C,  56. 

§  961.  It  seems  that  when  a  man  enters  special  btul  for  the  appearance  of  a  defendant  in  a 
civil  action  he  may  seize  his  person  at  his  pleasure,  and  commit  him  to  prison ;  or  if  the  prin- 
cipal escapes,  the  bail  may  pursue  him  to  another  state,  arrest  and  bring  him  back  by  the  use 
of  all  necessary  force  and  means  of  preventing  an  escape.     Johnson  v.  Tompkins,  Bald.,  57h 

§  962.  A  suit  was  begun  in  a  Rhode  Island  state  court  and  bail  was  given.  Upon  removal 
to  the  circuit  court  new  bail  was  given.  The  present  writ  of  scire  facias  was  brought  against 
the  new  bail,  who  then  committed  his  principal  to  jail  and  moved  for  his  discharge.  Held, 
that  the  bail  was  not  discharged.  The  principal  was  then  brouglit  into  court  on  habeas  corpus 
and  surrendered  in  discharge  of  bail.  Heldf  that  the  case  did  not  fall  within  the  provisions  of 
the  Rhode  Island  statute  as  to  commtiment  of  the  principal,  but  was  governed  by  the  judi- 
ciary act;  and  the  principal  was  therefore  ordered  into  the  custody  of  the  marshal  for  thirty 
days  that  the  plaintiff  might  sue  out  against  him  an  alias  writ  of  execution,  and  charge 
him  thereon  siiould  he  be  so  advised.    Comstock  v,  Seagraves,*  1  Story,  546. 

§  963.  Discharge  of  bail. —  Bail  will  not  be  discharged  by  an  amendment  to  the  declara- 
tion which  does  not  change  the  cause  of  action  from  that  upon  which  the  bail  was  originally 
given.     Carrington  v.  Ford.  4  Cr.  C.  C,  281. 

§  964.  Bail  is  not  discharged  by  a  discontinuance  of  the  suit  by  the  plaintiff  at  tlie  rules,  if 
the  suit  is  reinstated  on  motion  of  the  plaintiff  at  the  next  rules.    GaUsby  r.  Miller,  1  Cr.  C. 

§  965.  An  exoneretur  on  the  bail  piece  was  refused  when  asked  on  the  ground  that  the  de- 
fendant was  confined  in  the  hospital  as  a  lunatic.     Bowerbank  v,  Payne,*  2  Wash.,  4G4. 

§  966»  Where  the  principal  dies  after  return  of  ca.  sa.,  but  before  return  of  scire  facias,  the 
bail  is  not  entitled  to  an  exoneretur.    Davidson  v.  Taylor,*  12  Wheat.,  601.  ' 

§  967.  A  debtor  whose  body  had  been  taken  on  execution  in  Virginia  gave  a  bond  with 
snreties  under  the  laws  of  that  state  that  he  would  not  depart  from  prison  rules  until  dis- 
charged by  due  course  of  law.  Afterwards  he  obtained  his  discharge  by  fraud,  but  under 
the  judgment  of  a  competent  tribunal,  his  sureties  being  innocent.  Held,  that  this  was  not 
a  breach  of  the  condition  of  the  bond,    tiimms  v.  Slacum,*  3  Cr.,  800. 

§  968.  During  the  pendency  of  a  suit  in  which  appearance  bail  had  been  given,  the  act  of 
congress  of  28th  February,  lb39,  was  passed,  abolishing  imprisonment  for  debt  except  in  cer- 
tain cases,  this  case  not  being  within  tlie  exception.  A  motion  to  discharge  defendant  on 
common  bail  and  to  exonerate  the  surety  was  granted.     Sherwood  v,  Munroe,*  1  McL.,  528. 

g  969.  The  recognizance  of  special  bail  being  a  part  of  the  proceedings  in  a  suit,  the  re- 
sponsibility created  thereby  is  determined  not  wholly  by  the  terms  of  the  instrument,  but  by 
»  reference  to  the  rules  of  court  and  the  principles  of  law  applicable  thereto;  and  what- 
ever under  those  rules  and  principles  would  effect  a  discharge  of  the  special  bail  must  be 
deemed  included  in  the  purview  of  the  instrument  as  though  expressed  in  terms.  Beers  v, 
Haughton,*  9  Pet.,  829. 

g  9/0.  Bail  is  not  definitively  fixed  by  the  return  of  non  est  inventus  upon  the  capias,  aa 
the  principal  may  be  surrendered  up  to  the  appearance  day  of  the  last  scire  facias.    Ibid, 

§  971.  When  bail  is  entitled  to  a  discharge  as  a  matter  of  right,  this  may  be  obtained  by 
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a  motion  for  an  exoneretnr  or  by  plea  in  defense  to  their  suit,  but  where  the  discharge  is  a 
matter  of  indulgence  the  former  is  the  only  method.    IbidL 

§972.  Where  the  principal  if  surrendered  would  have  a  right  to  immediate  and  uncon- 
ditional discharge,  the  bail  has  a  right  to  a  discharge  without  surrender.    Ibid. 

§  973.  Where  the  plaintiff  sued  the  defendant  in  contract  for  pledging  certain  goods  be- 
louging  to  the  plaintiff,  and,  no  declaration  having  been  filed,  the  defendant  confessed  judg- 
ment and  gave  notes  for  the  amount,  and  was  afterwards  discharged  from  payment  of  such 
notes  by  the  insolvent  laws  of  the  state,  and  the  plaintiff  then  filed  a  declaration  in  the  case  in 
tort  for  the  same  pledging,  held,  the  bail  in  the  action  may  be  discharged,  the  plaintiff  having 
no  right  to  turn  his  suit  into  one  for  a  tort,  after  the  case  has  been  settled  by  the  confession 
of  judgment  and  the  giving  of  the  notes.    Thibault  &  Bros.  v.  Basavilbaso,  Bald.,  9. 

§  974.  Where  a  principal  is  confined  in  prison  for  an  offense  before  any  execution  is  re- 
turned against  him,  and  continues  so  until  the  term  of  a  scire  facias  against  his  bail,  the 
latter  will  be  exonerated.    Wormsley  v,  Beedle,  2  Cr.  C.  C,  881. 

§  97t>.  The  provision  of  the  statutes  of  Arkansas  that  an  execution  issued  after  the  expira- 
tion of  the  time  limited  for  the  stay  of  an  execution  shall  be  returned  within  twenty  days  is 
made  for  the  benefit  of  the  plaintiff  in  the  execution,  and  failure  to  return  such  an  execution 
within  twenty  days  does  not  discharge  the  special  baiL    Wilson  v,  Eads,  Hemp.,  284. 

§  976.  The  sureties  on  a  recognizance  moved  to  be  discharged  on  the  ground  that  their 
principal  was  held  in  confinement  under  the  process  of  a  state  court.  Held,  that  this  was  no 
sufiScient  ground  for  discharging  the  bail,  but  that  the  court  might  in  its  discretion  respite 
the  recognizance  and  continue  the  information.     United  States  v,  French,  1  Gall.,  1. 

§977.  A  recognizance  is  in  the  nature  of  a  conditional  judgment,  and  a  recorded  default 
makes  it  absolute.  The  death  of  a  principal  after  such  default  and  before  the  service  of  a 
scire  facias  does  not  entitle  the  bail  as  a  matter  of  right  to  claim  an  exoneretur.  United 
States  V.  Winstead,  12  Fed.  R.  60. 

§  97S. by  discharge  of  principal  in  insolvency. —  An  exoneretur  will  be  allowed  a 

bail  upon  his  producing  a  copy  of  the  record  of  his  principal's  discharge  under  the  insolvent 
law,  since  the  cause  of  actiom    Baugh  v.  Noland,  2  Cr.  C.  C,  2. 

§  979.  Bail  will  not  be  exonerated  by  the  discharge  in  insolvency  of  the  principal  unless 
such  discharge  operates  against  the  plaintiff's  claim.    Brook  v.  Brown,  6  Cr.  C.  C,  486. 

§  980.  Bail  will  not  be  exonerated  upon  scire  facias  by  the  discharge  of  the  principal 
under  the  insolvent  act,  unless  the  discharge  was  before  the  appearance  day  of  the  first  scire 
facias  returned  executed,  or  of  the  second  returned  nihil  Monroe's  Ex'r  v.  Towers,  2  Cr. 
C.  C,  187. 

§981.  If  a  principal  has  been  discharged  under  the  insolvent  law  of  Virginia  since  the 
judgment  against  him  in  the  circuit  court  of  the  District  of  Columbia,  the  bail  will  be  dis- 
charged upon  motion  made  at  the  return  term  of  the  soire  facias  against  him  upon  payment 
of  the  costs  of  the  scire  facias.    King  v,  Simm,  2  Cr.  C.  C,  234. 

§  982.  If  a  principal  is  discharged  tuider  the  insolvent  act  before  bail  is  fixed,  and  then  the 
bail  being  taken  on  execution  gives  a  note  for  the  amount  of  the  debt,  the  court,  upon  return 
of  execution,  will,  on  motion,  order  the  note  to  be  given  up  to  be  canceled.  Bussard  v.  War- 
ner's Bail,  2  Cr.  C.  C,  111. 

§  988.  A  bail  cannot  stay  proceedings  against  him  by  surrendering  his  principal  after  the 
return  term  of  a  scire  facias  against  the  bail,  nor  will  a  certificate  of  the  discharge  of  the 
principal  in  insolvency  be  received  at  the  third  term  after  the  return  of  the  scire  facias* 
Boyer  v.  Herty,  1  Cr.  C.  C,  251. 

g  984.  Bail  are  not  discharged  by  proceedings  in  insolvency  by  the  principal,  but  dismissed 
from  court  upon  objection  by  the  creditors.    Lyon  v,  Auohincloss,*  12  Pet.,  234. 

§  985.  A  principal  having  been  discharged  under  the  insolvent  law  of  Maryland  a  motion 
was  made  to  release  the  bail.  Held,  that  fraud  could  not  be  examined  into  in  this  way,  but 
that  the  certificate  of  discharge  was  conclusive  unless  set  aside  in  the  manner  provided  for 
by  the  law  of  Maryland.    Burns  t;.  Sim,  2  Cr.  C.  C,  75. 

§986.  Scire  facias  against  bail.~A  judgment  for  plaintiff  establishes  his  right,  and  he 
need  not  prove  his  case  again  on  a  scire  facias  against  the  bail.  Morsell  v.  Hall,*  13  How.,  212. 

§  987.  On  scire  facias  against  bail,  the  plaintiff  is  entitled  to  the  execution  against  the  bail 
of  the  judgment  against  the  principal.    Anonymous,*  2  Hayw.  (N.  C),  233. 

§  988.  A  motion  to  enter  an  exoneretur  of  the  bail  is  not  a  defense  to  a  scire  facias,  but  is  a 
mere  collateral  proceeding.    Morsell  v.  Hall,*  13  How.,  212. 

§  989«  To  a  writ  of  scire  facias  against  bail,  the  lunacy  of  the  principal  after  bail  is  fixed  is 
not  a  good  plea.    Bernard  v,  McKenna,  4  Cr.  C.  C.t  130. 

§  990.  A  discharge  in  bankruptcy  of  his  principal  cannot  be  pleaded  by  a  bail  in  bar  to  a 
scire  facias  SigsSnst  him,  if  the  commission  of  bankruptcy  did  not  issue  until  after  the  actre 
facicu  was  returnable.    Bennett  v»  Alexander,  1  Cr.  C.  C,  90. 
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§  991.  Upon  scire  facicLS  against  bail  in  detinue,  if  the  recognizanoe  g^iyes  the  option  to  the 
bail  to  discharge  himself  by  the  surrender  of  the  prlDcipal,  it  is  a  good  plea  in  bar  that  no  ca. 
«a.  has  been  issued  against  the  principal.    Bernard  v,  McKenna,  4  Cr.  C.  C,  180. 

§  99S.  Discharge  of  property  on  bail.— The  court  has  power  independent  of  statute  to  dis- 
charge upon  bail  property  seized  under  the  import  acts ;  and  under  the  revenue  act  of  June 
90,  1864,  the  same  power  exists  in  cases  of  seizure  under  the  internal  revenue  act.  United 
States  V,  Three  Hundred  Barrels  of  Whisky,*  1  Ben.,  15. 

§  998.  A  delivery  of  goods,  seized  as  being  smuggled,  upon  the  giving  of  a  bond  by  the  al- 
leged owner,  is  a  matter  of  discretion  with  the  court.  It  is  matter  of  discretion  even  under 
the  eighty-ninth  section  of  the  act  of  1799,  although  that  section  applies  only  to  seizures  made 
under  that  act.  If  there  have  not  been  laches  in  prosecuting  the  libel  for  seizure,  and  the 
goods  are  not  perishable,  such  delivery  of  the  goods  on  bail  will  not  be  allowed.  Fifteen 
Pieces  of  Black  8ilk,  S  Ben.,  189. 

§  994.  No  delivery  of  property  on  bail  in  an  admiralty  suit  can  be  made  where  the  United 
States  is  a  party  without  notice  to  the  district  attorney  and  a  hearing  before  the  distriet 
judge.    Ex  parte  Bobbin,  2  Gall.,  830. 

§  995.  Every  principal  and  surety  bailing  property  holds  it  subject  to  all  dispositions  of  it 
by  the  court.    The  Schooner  Harmony,  1  Gall.,  138. 

g  996.  No  delivery  on  bail  of  prize  property  should  be  made  until  after  a  hearing  of  the 
cause.    A  sale  is  generally  preferable  to  an  appraisement.    The  George,  3  Gall.,  349. 

§  997.  In  an  action  on  a  bail  bond  an  irregularity  in  the  affidavit  on  M-hich  the  capiat  was 
issued  is  not  a  defense.     Hall  v.  Singer,*  3  McL.,  17. 

§  MS.  A  bail  bond  is  an  appendage  nierely  to  the  original  suit,  and  a  suit  upon  such  bond 
either  by  the  marshal  or  his  assignee  is  an  incident  to  the  original  suit ;  and  it  is  not  neces- 
sary in  order  to  bring  asuit^on  such  a  bond  that*  the  declaration  should  show  that  tlie  defend- 
ant is  a  citizen  of  a  state  other  than  that  where  the  suit  is  brought.  Bobyshall  v.  C^pen- 
heimer,  4  Wash.,  483. 

§  999.  After  judgment  for  Ithe  plaintiff  on  a  bail  bond  a  writ  of  inquiry  should  issue  to 
determine  the  amount  due  the  plaintiff.     Bobyshall  v.  Oppenheimer,  4  Wash.,  888. 

g  1000.  A  judgment  having  been  recovered  against  a  defendant  in  Kentucky,  an  action 
was  brought  in  Ohio  against  his  special  bail  on  the  bail  bond.  The  plea  set  up  fraud  in  the 
plaintiff  in  original  suit  in  procuring  a  fraudulent  indictment  in  Kentucky,  upon  which 
original  defendant  was  arrested  and  brought  into  Kentucky  upon  a  requisition,  and  that  this 
was  done  in  order  that  the  civil  suit  might  be  brought  and  the  friends  of  the  original  defend- 
ant induced  to  become  responsible  for  the  unfounded  claim  set  up  therein,  and  the  plea 
claimed  that  the  bail  bond  was  void  on  this  account.  Held  that,  while  fraud  in  the  execution 
of  the  bond  might  be  shown,  such  as  collusion  between  plaintiff  and  defendant,  yet  no  fraud 
could  be  shown  in  defense  of  an  action  on  the  bail  bond  which  might  have  been  shown  in  de- 
fense of  the  original  action*  If  the  principal  did  not  avail  himself  of  the  facts,  the  bail 
cannot  do  so,  as  the  judgment  is  equally  conclusive  on  both  as  to  both  fact  and  amount. 
Great  house  t;.  Dunlap,*  8  McL.,  808. 

g  1001.  In  the  above  case  the  undertaking  of  the  bail  bond  was  to  pay  the  judgment  re- 
covered, although  the  statute  only  required  an  undertaking  that  the  defendant  should  not 
remove  his  goods  out  of  the  state.  Held,  that  the  bond,  though  not  in  accordance  with  the 
statute,  was  a  good  bond  at  common  law,  and  was  valid.    Ibid. 

g  1002.  The  right  of  a  plaintiff  in  the  circuit  court  to  demand  bail  depends  upon  the 
acts  of  congress  and  not  upon  the  state  laws.     Ex  parte  Taylor,  14  How.,  8,  18. 

g  1608.  In  matters  of  bail  a  eonrt  of  admiralty  will  be  governed  much  by  the  equitable 
eircnmstances  of  each  case,  and  in  this  case,  where  the  demand  was  very  stale,  and  the 
amount  small,  and  the  respondent  was  arrested  out  of  his  own  district,  the  court  discharged 
him  from  arrest  without  bail.     Martin  v.  Walker,*  Abb.  Adm.,  579. 

g  1004.  Privilege  tram  arrest  not  waived  by  giving  bail.—  Parties  and  witnesses  attend- 
ing in  good  faith  any  legal  tribunal,  with  or  without  a  writ  of  protection,  are  privileged  from 
arrest  on  civil  process  during  their  attendance,  and  for  a  reasonable  time  in  going  and  return- 
ing ;  and  this  extends  to  the  attendance  of  witnesses  and  parties  before  arbitrators,  commis- 
sioners and  examiners.  The  right  to  plead  such  privilege  in  abatement  is  not  waived  by 
giving  bail,  nor  by  pleading  to  the  merits  at  the  same  time  that  the  plea  in  abatement  is  filed. 
Lamed  v.  Griffin,  13  Fed.  R.,  590. 

g  100a.  A  reeognizanee  of  ball,  taken  out  of  eovrt,  is  only  de  bene  esse;  and  upon  tho 
bail  piece  being  objected  to  by  the  plaintiff  as  insufficient,  it  will  not  be  received  without  the 
bail*B  justifying.  And  if  adjudged  insufficient,  the  marshal  is  not  discharged.  Poe  v.  Moun- 
ger.  1  Cr.  G.  C,  145. 

§  lOOtt.  Execution  not  stayed  by  writ  of  error.—  The  court  will  not  order  an  execution 
against  hail  to  be  stayed  because  a  writ  of  error  has  been  taken  out  by  the  principal,  which 
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is  still  pending  in  the  supreme  court,  it  not  having  been  taken  out  in  time  to  be  a  supersedeas; 
nor  will  an  injunction  be. granted  in  such  case  when  the  judgment  has  been  executed  by  ar- 
resting the  bail.     Foyles  t;.  Law,  8  Cr.  C.  C,  118. 

§  1007.  Discharge  of  the  person  under  the  insolvent  laws  of  a  foreign  state  does  not  ex- 
cuse a  party  from  giving  bail.    Webster  v.  Massey,*  2  Wash.,  157. 

§  1008.  If  the  marshal  be  amerced  debt  and  costs,  nisi,  for  not  bringing  in  the  defendant 
upon  a  capias  ad  respondendum,  the  defendant  may,  on  or  before  the  day  when  the  judg- 
ment nisi  may  be  made  final,  give  bail  and  exonerate  the  marshal.  Heyer  v.  Wilson,  2  Cr. 
C.  C,  869. 

§  1009.  The  marshal  may  Justify  appearance  ball  at  the  second  term  after  exception 
taken  at  the  rules,  aud  office  judgment  thereon ;  but  it  seems  that  he  is  not  bound  to  do  so. 
Brent  v.  Brashers,  2  Cr.  C.  C,  59. 

g  1010.  Motion  for  bail,  when  to  be  heard.—  The  court  will  not  hear  a  motion  for  defend- 
ant to  appear  with  bail  before  the  appearance  day,  the  defendant  not  being  in  actual  custody. 
Olive  V.  Mandeville.*  1  Cr.  C.  C,  fe. 

§  1011.  What  will  be  considered  on  motion  to  discharge  bail. —  Should  want  of  jurisdic- 
tion plainly  appear  from  the  sworn  and  uncontradicted  facts,  as  if  it  should  appear  that 
plaintiff  and  defendant  had  always  been  citizens  of  the  same  state,  the  court  might,  on  a  mo- 
tion to  discharge  on  common  bail,  direct  an  exoneretur  on  the  ground  of  a  vexatious  arrest; 
but  ordinarily,  when  there  is  a  disputed  question  of  law  or  fact,  the  court  would  not  decide 
such  a  question  of  jurisdiction  upon  such  a  motion,  but  would  put  the  defendant  to  his  plea 
In  abatement.  Nor  would  they  decide  in  such  a  manner  whether  a  discharge  in  Maryland 
applied  to  a  debt  in  Peonsylvania,  nor  'whether  a  discharge  in  Pennsylvania  covered  contin- 
geut  liabilities  or  not.  A  motion  to  discharge  on  common  bail,  resting  on  these  reasons,  will 
be  refused.    Knox  v,  Greenleaf,*  Wall.  C.  C,  108. 

§  1012.  Discharge  of  appearance  bail  by  act  of  defendant.— A  suit  was  brought  in  Vir- 
ginia, and  bail  was  given  by  a  third  party  for  defendant's  appearance.  No  appearance  was 
entered,  and  a  conditional  judgment  by  default  was  rendered  against  defendant  and  bail,  as 
damages  were  to  be  assessed  by  a  jury.  Afterwards  an  entry  was  made  on  the  records  that, 
by  consent  of  parties,  the  case  was  referred.  Upon  writ  of  error  it  was  held  that  this  con- 
sent must  have  been  given  by  defendant,  as  he  alone,  and  not  the  appearance  bail,  had  power 
so  to  do,  and  that  such  consenting  involved  an  appearance  in  the  case  which  discharged  the 
appearance  bail.  Hence  the  conditional  judgment  which  had  been  given  against  them 
jointly  must  be  reversed.    Bartle  v,  Coleman,*  6  Wheat.,  475. 

g  1018.  Contest  for  cnstody  of  defendant. —  Okely  was  arrested  for  debt  in  Pennsylvania 
and  Sharpiess  became  his  bail.  Okely  then  went  to  the  District  of  Columbia,  where  he  was 
arrested  for  debt  and  Knowles  became  his  bail.  Judgment  having  been  rendered  against 
Okely  in  Pennsylvania,  Sharpiess  took  a  bail  piece  and  went  to  the  District  of  Columbia  to 
take  Okely  into  his  custody.  Knowles  also  took  a  bail  piece  and  claimed  custody  of  Okely. 
All  parties,  by  agreement,  went  before  the  court,  then  in  session,  and  stated  their  respective 
sides.  The  court,  Cranch,  C.  J.,  dissenting,  were  of  the  opinion  that  Sharpiess  had  such  a 
right  to  the  custody  of  Okely  as  to  prevent  Knowles  from  surrendering  him  in  discharge  of 
himself.     Sharpiess  v.  Knowles.*  2  Cr.  C.  C,  129. 

§  1014.  Motion  to  quash. —  Under  the  statutes  of  Illinois  a  motion  to  quash  the  bail  bond 
may  be  made  after  judgment,  provided  only  it  be  during  the  return  term.  Postley  v,  Hig- 
gins,*  2  McL.,  493. 

§  1015.  Detention  by  marshal  without  mi ttimns. —  A  marshal  in  the  state  of  Connecticut 
arre.^ted  a  defendant  under  a  writ  in  a  civil  suit  and  the  latter  was  ordered  to  furnish  bail. 
In  default  of  this  the  marshal  committed  him  to  prison  without  any  mittimus,  and  defendant 
subsequently  brought  this  suit  against  the  marshal  for  false  imprisonment.  Held,  that  .the 
marshal  only  acted  in  obedience  to  the  writ ;  that  under  the  act  of  March  2,  1799,  authorizing 
a  demand  ^or  bail,  the  detention  was  strictly  authorized  by  law,  and  hence  the  ^marshal's  de- 
fense was  complete  without  showing  a  mittimus.    Palmer  v»  Alien,*  7  Cr.,  550. 

§  1016.  Under  the  Maryland  practice  the  marshal  is  bonnd  to  take  snlHclent  bail  for  the 
appearance  of  a  defendant  in  all  cases  except  actions  on  the  cases  provided  for  in  act  of  Mary- 
land of  1716,  chapter  46,  section  8.  The  marshal  is  judge  of  the  sufficiency  of  the  bttil,  and 
he  will  be  amerced  if  he  fails  to  produce  any  defendant  arrested  by  him  upon  original  writ  or 
mesne  process  for  the  amount  of  the  debt,  damages  and  costs,  as  provided  for  in  act  of  Mary- 
land of  1794,  chapter  54^  section  2.    Umter  v,  Simon  ton,  2  Cr.  C.  C,  585. 
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VII.  Bill  of  Pabticulars. 

SoiocARY  —  Object  of  and  when  granted,  §  1017. 

§  1017.  The  object  of  a  bill  of  particulars  is  not  to  disclose  plaintifiTs  evidence,  but  his 
cause  of  action,  and  to  prevent  surprise.  It  limits  plaintiff  to  proving  the  items  thereof,  and 
will  not  be  granted  when  the  facts  lie  especially  within  the  knowledge  of  defendant  and  not 
within  the  knowledge  of  plaintiff.    United  States  v.  Tilden,  §g  1018,  1019. 

[Non&^See  §§  1020-1026.] 

UNITED  STATES  r.  TILDEN. 
(District  Court  for  New  York:  10  Benedict,  647-558.    1879.) 

Opinion  by  Choate,  J. 

Statement  of  Facts. —  This  is  a  suit  brought  to  recover  of  the  defendant 
certain  sums  alleged  to  be  due  and  owing  from  him  for  income  taxes  during 
the  years  1863  to  1872  inclusive/over  and  above  the  amounts  paid  by  him  for 
his  income  taxes  for  said  years  respectively.  The  complaint  alleges  in  sepa- 
rate  counts  for  the  several  years  the  receipt  of  a  certain  sum  of  money  as  in- 
come in  excess  of  the  several  specified  sums,  amounts  and  receipts  which,  by 
the  law  in  force  in  the  said  several  years,  were  exempt  from  taxation  as  in« 
come,  and  in  excess  of  the  amount  on  which  the  defendant  paid  tax  for  such 
years  respectively.  The  answer  sets  up  certain  defenses  growing  out  of  the 
returns  made  by  the  defendant  to  the  assessors  and  the  assessment  and  other 
proceedings  thereon,  or  assessments  made  without  any  return  by  the  defend- 
ant during  certain  years,  and  the  payment  of  the  taxes  so  assessed  with  the 
penalties  where  the  same  were  required  by  law  in  default  of  returns.  These 
defenses  have  on  demurrer  been  held  insufficient  in  law  as  an  answer  to  the 
complaint.  The  answer  also  denies  the  receipt  of  any  income,  gains  and  profits 
for  which  the  defendant  was  liable  to  pay  an  income  tax  in  excess  of  the  in- 
come on  which  he  was  assessed  and  paid  the  tax.  The  answer  was  filed  June 
23,  1877.    The  demurrers  were  finally  disposed  of  in  or  before  April,  1878. 

The  defendant  now  moves  for  a  bill  of  particulars  of  the  plaintiff's  com- 
plaint He  makes  affidavit  that  ^^  he  in  good  faith  intends  to  defend  the  ac- 
tion, and  that  he  is  ignorant  of  the  particulars  of  the  claim  made  against  him 
in  said  complaint,  that  it  is  necessary  and  material  to  his  defense  that  he  shall 
have  rendered  to  him  a  bill  of  the  particulars  thereof,  as  he  is  advised  by  his 
counsel  and  verily  believes."  He  also  makes  affidavit  that  ^Hhe  reason  why 
this  application  was  not  sooner  made  is  that,  with  reference  to  all  preceding 
terms  of  the  court  since  said  answer  was  served,  defendant  has  been  advised 
by  his  counsel  that  the  issue  of  fact  herein  could  not  then  be  brought  to  trial." 
In  opposition  to  this  motion  the  district  attorney  makes  affidavit  that  ^'it  is 
not  in  his  power,  and  to  the  best  of  his  knowledge  and  belief  not  in  the  power 
of  the  plaintiff,  to  state  all  the  items  or  particulars  which  have  to  be  consid- 
ered in  determining  what  defendant's  taxable  income  for  the  several  income 
years  was;  that  he  has  filed  a  bill  of  discovery  in  the  circuit  court  on  behalf 
of  the  United  States,  to  compel  the  defendant  to  make  a  disclosure  thereof, 
and  that  said  bill  of  discovery  is  now  pending  unanswered  in  said  circuit 
coart."  The  district  attorney  also  makes  affidavit  on  information  and  belief 
to  certain  alleged  misconduct  of  one  of  defendant's  counsel  with  reference  to 
certain  books  of  account  alleged  to  contain  material  evidence  for  the  plaintiff 
In  this  action,  and  which  are  said  to  have  been  iroproperl}^  taken  away  in  an- 
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other  district  while  a  witness  was  under  examination  in  connection  therewith. 
This  motion  must  be  denied,  upon  the  well-settled  rules  of  practice  relating 
to  the  matter  of  bills  of  particulars. 

§  1018.  Under  what  circumstances  and  for  whai  purposes  a  ^^hiU  of  particu- 
lars "  wiU  he  ordered.  It  will  not  when  the  matters  in  question  lie  more  within 
the  knowledge  of  the  defendant  than  of  the  plaintiff. 

The  object  of  such  a  bill  is  to  prevent  a  surprise  upon  the  trial  by  giving 
the  defendant  reasonable  information  as  to  the  details  of  the  claim  made 
against  him,  and  the  effect  of  ordering  the  bill  is  to  limit  the  plaintiff's  evi- 
dence strictly  to  the  items  of  his  claim  as  detailed  in  the  bill.  The  granting 
or  refusing  of  the  order  in  each  case  is  a  matter  in  the  discretion  of  the  court 
under  the  circumstances  of  the  particular  case.  In  general,  such  a  bill  is  not 
ordered  where  the  matters  of  which  information  is  thus  sought  are  peculiarly 
within  the  knowledge  of  the  defendant,  or  more  within  the  defendant's  than 
the  plaintiff's  knowledge,  or  where,  from  the  nature  of  the  case,  the  plaintiff 
cannot  be  reasonably  expected  to  be  able  to  give  the  items  of  his  claim  with 
certainty.  In  all  such  cases  the  grant?ng  of  the  order  -is  either  unnecessary, 
or  is  likely  to  do  more  injustice  to  the  plaintiff  than  the  refusal  of  the  relief 
will  do  to  the  defendant.  Such  seems  to  me  upon  the  affidavits  presented, 
and  considering  the  nature  of  the  issue  to  be  tried,  to  be  the  present  case. 
The  government  is  not  to  be  presumed  to  know  what  any  man's  income  is, 
still  less  the  several  parts  of  which  it  is  made  up.  .  Every  man  is  to  be  pre- 
sumed to  know  these  things  with  entire  certainty.  While  the  officers  of  the 
government  may  have  such  credible  information  as  to  a  tax-payer's  income  as 
makes  it  proper  to  bring  a  suit  to  recover  an  excess  of  income  tax  due  above 
that  paid,  that  information  may  not  be  so  specific  or  detailed  as  to  enable  the 
district  attorney  in  advance  of  the  trial  to  set  forth  the  items  going  to  make 
up  the  income,  with  the  certainty  required  in  a  bill  of  particulars.  He  may 
not  be  able,  out  of  court  and  before  trial,  to  obtain  information  from  witnesses, 
who,  under  subpoena,  may  be  compelled  to  disclose  all  the  facts  within  their 
knowledge.  Under  our  system  of  law,  which  allows  one  party  to  call  the 
other  as  a  witness,  a  party  may  rely  for  details  on  the  examination  of  the 
other  party  as  a  Avitness  in  court.  The  affidavits  in  this  case  do  not  overbear 
or  affect  this  presumption  arising  from  the  nature  of  the  case.  The  defend- 
ant swears  that  '^  he  is  ignorant  of  the  particulars  of  claim  made  against  him." 
He  does  not  swear  that  he  is  ignorant  of  the  particulars  of  his  income  during 
the  periods  in  question.  All  that  he  is  ignorant  of  is  what  receipts  of  money 
by  him  during  those  periods  the  district  attorney  intends  to  put  in  evidence 
against  him,  and  to  claim  as  constituting  taxable  income.  This  may  well  be, 
but  he  is  to  be  presumed  to  know  and  to  have  an  account  of  all  the  sums  of 
money  he  did  receive,  and  as  to  those  it  may,  I  think,  well  be  assumed  that 
he  or  his  counsel  can  readily  anticipate  which  of  them  may  be  claimed  to  be 
in  whole  or  in  part  taxable  as  income. 

I  do  not  think  that,  practically,  the  defendant  is  in  any  danger  of  being  sur- 
prised upon  the  trial  by  the  attempted  proof  on  the  part  of  the  government, 
through  misinformation  or  otherwise,  of  the  receipt  of  moneys,  during  the 
periods  in  question,  which  he  did  not,  in  fact,  receive.  If  such  proof  should 
be  offered,  it  Avould  seem  to  be  a  matter  easily  defended  against,  or  in  the 
event  of  a  genuine  case  of  surprise  of  this  kind,  the  defendant  would  not  be 
without  relief,  as  the  trial  can  be  delayed  for  th6  production  of  the  necessary 
proof  on  his  part.  So  as  to  the  other  points  suggested,  that  may  possibly  arise, 
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as,  for  instance,  conflicting  claims  between  the  parties,  as  to  what  part,  if  any, 
of  moneys  receiVed  are  taxable  as  income,  or  what  deductions  might  be  prop- 
erly made;  while  a  full  bill  of  particulars,  if  in  the  po^ver  of  the  government 
to  give  it,  might  save  considerable  trouble  and  labor  to  the  defendant  and  his 
counsel  in  preparing  for  trial,  it  seems  not  to  be  so  necessary  to  prevent  a  sur- 
prise in  meeting  the  case,  that  the  government  may  put  in  evidence  that  the 
defendant  is  in  danger  of  injustice  from  the  want  of  such  a  bill.  On  the  other 
hand,  the  proof  is  that  the  plaintijff  is,  in  fact,  unable  to  furnish  such  a  bill. 
Nor  is  it  to  be  inferred  from  this  fact,  admitted  by  the  district  attorney,  that 
the  suit  is  a  mere  fishing  suit,  brought  for  a  general  inquisition  into  the  private 
affairs  of  the  defendant,  as  suggested  by  the  learned  counsel  for  the  defend- 
ant, who  urge  that  the  court  should,  by  granting  this  motion,  discountenance 
such  a  salt.  As  pointed  out  above,  a  plaintiff  may  have  credible  information 
which  fully  justifies  an  action,  though  that  information  be  not  such  as  enables 
him  to  make  a  bill  of  particulars.  And  it  is  not  the  oflSce  of  a  bill  of  particulars 
merely  to  discover  the  evidence  on  w' hich  a  plaintiff  relies,  or  the  information  on 
which  his  action  is  brought.  The  court  must  assume  as  to  all  parties  before  it, 
whether  plaintiff  or  defendant,  until  the  contrary  appears,  that  they  are  acting 
in  good  faith,  and  that  their  pleadings,  which  are  in  the  proper  and  accustomed 
form,  are  not  frivolous  nor  intentionally  false,  but  are  intended  to  bring  to 
trial  the  claim  or  defense  set  forth  therein.  That  presumption  holds  as  to  the 
parties  to  the  present  action;  and,  moreover,  in  respect  to  the  plaintiff,  the 
complaint  being  made  on  its  behalf  by  a  sworn  oflBcer  of  the  government,  it 
must  be  further  presumed  that  what  he  has  done  he  has  done  rightfully,  in 
the  due  course  of  his  oflScial  duty,  and  under  the  responsibility  of  his  oath 
of  office,  upon  the  information  presented  to  him.  And  while,  of  course,  no 
deduction  adverse  to  the  truth  of  defendant's  answer  is  to  be  drawn  from  this 
fact,  yet  this  presumption  in  favor  of  the  regularity  of  official  conduct  would 
prevent  the  court  from  drawing  the  inference  claimed  by  defendant's  counsel 
from  the  alleged  inability  to  furnish  a  bill  of  particulars,  since  such  inability  is 
not  necessarily  inconsistent  with  good  faith  in  bringing  Wd  prosecuting  the  . 
plaintiff^s  action. 

§  1019.  Question  of  lae/ies. 

I  have  not  found  it  necessary  to  consider  whether,  if  the  defendant  ^ere 
otherwise  entitled  to  a  bill  of  particulars,  the  motion  should  be  denied  on  the 
ground  of  delay  in  applying  for  it,  or  because  at  the  last  April  term  of  the 
court  the  defendant's  counsel,  when  the  case  was  called  for  trial,  answered  that 
they  v/ere  ready,  and  would  prefer  to  go  to  trial,  but  yielded  to  the  district 
attorney's  application  for  dela}^  that  he  might  have  an  opportunity  to  file  a 
bill  of  discovery  in  the  circuit  court,  a  fact  within  the  knowledge  of  the  court, 
though  not  stated  in  the  affidavits.  It  would  seem  that  the  position  then  taken 
by  counsel  was  inconsistent  with  the  advice  now  given  by  them  to  the  defend- 
ant, and  in  such  a  case  perhaps  it  should  be  shown  that  since  the  case  was  de- 
clared to  be  ready,  some  further  information  received,  or  at  least  some  new 
view  taken  by  counsel,  suggests  a  danger  in  going  to  trial  not  before  seen. 
But  however  this  may  be, — and  this  difficulty,  if  real,  might  be  obviated  by 
further  affidavits, —  I  prefer  to  put  the  decision  of  the  motion  on  the  grounds 
above  stated. 

I  have  also  disregarded  the  alleged  misconduct  of  one  of  defendant's  counsel, 
which  I  do  not  think  has  any  relevancy  to  this  motion.    Motion  denied. 
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g  1020.  A  bill  of  particulars  should  be  so  speclfle  as  to  inform  defendant  substantially 
pn  what  the  plaintiflTs  action  is  founded ;  and  this  is  sufficient  though  the  bill  does  not  specify 
technically  and  fully  the  grounds  on  which  damages  are  claimed.  In  an  action  of  aasumpsit 
to  recover  for  building  a  canal,  an' item  in  the  bill  was  held  sufficient  which  charged  **  deten- 
tion and  damage  sustained  for  want  of  cement  in  locks  five  and  six,  $600."  Chesapeake  & 
Ohio  Canal  Co.  v.  Knapp,*  9  Pet.,  541. 

§  1021.  Part  of  deelaration. —  According  to  the  general  rule  of  practice  it  seems  that  a  bill 
of  particulars  is  considered  and  treated  as  incorporated  with  the  declaration;  and  the  plaintiff 
is  not  allowed  to  give  any  evidence  out  of  the  particulars.  So,  if  a  bill  of  particulars  sets 
out  two  promissory  notes,  the  plaintiff  is  confined  to  recovery  upon  those  notes  and  cannot 
recover  upon  the  original  consideration  of  the  notes.  Bank  of-  United  States  v.  Lyman,*  20 
Vt.,  666. 

§  1022.  An  information  for  violation  of  the  reyenae  laws  being  vague  as  to  en,tries  on 
books,  etc.,  a  motion  for  a  bill  of  particulars  will  be  granted.  United  States  v.  Two  Hundred 
Bushels  of  Corn,*  9  Ben.,  186. 

g  1028.  Proof  to  follow  bill  of  particulars. —  If  a  bill  of  particulars  states  a  plain tifTs 
claim  to  be  two  promissory  notes  he  cannot  recover  upon  a  pre-existing  debt  or  the  original 
consideration.    Bank  of  United  States  v.4jyman,  1  Blatch.,  297. 

§  1024.  Matters  of  eyidence  need  never  be  stated  in  a  bill  of  particulars.  Garfield  v,  Paris, 
6  Otto,  557. 

§  1025.  May  be  filed  late  In  suit  to  recorer  duties.—  The  court  has  the  same  power,  not- 
withstanding the  provisions  of  Revised  Statutes,  section  8013,  to  permit  a  bill  of  particulars 
to  be  filed  late  in  a  suit  for  the  recovery  of  duties  erroneously  exacted,  that  it  has  in  any 
other  suit.    Pott  v.  Arthur,*  15  Blatch.,  314. 

§  1026.  In  an  action  under  the  code  of  Georgia  for  an  open  account  to  recover  usury,  a 
bill  of  particulars,  setting  forth  the  usurious  payments  as  general  indebtedness  for  cash  paid 
by  plaintiff  to  defendant,  is  sufficient.     Whitaker  v.  Pope,  2  Woods,  468. 


VIII.    CoNnNTJANOB. 

§  1027.  Bests  in  discretion  of  court. —  The  continuance  of  a  cause  rests  In  the  discretion 
of  the  trial  court,  and  its  decision  cannot  be  reviewed  upon  writ  of  error.  Simms  v.  Hund- 
ley, 6  How.,  1;  Woods  V,  Young,*  4  Cr.,  287;  Campbell  v.  Strong,*  Hemp.,  265;  Barrow  v. 
Hill,  18  How.,  54;  McFaul  v,  Ramsay,*20  How.,  522. 

§  1028.  Where  a  party  sued  out  a  writ  of  error,  and  the  only  error  assigned  was  the  refusal 
of  the  court  below  to  grant  a  continuance,  it  was  held  that  such  refusal  offered  no  reasonable 
foundation  for  a  writ  of  error,  and,  it  appearing  to  the  court  that  the  writ  of  error  was  sued 
out  for  delay,  that  the  case  fell  within  the  seventeenth  rule,  and  ten  per  cent,  interest  should 
be  added  to  the  judgment  below.     Barrow  v.  Hill,  13  How.,  54. 

§  1029.  In  case  of  cross-suits,  where  one  party  is  out  of  the  jurisdiction,  the  present  prac- 
tice is,  instead  of  ordering  substituted  service  on  the  attorney  of  such  party,  to  stay  proceed- 
ings in  the  first  cause  until  he  appears  in  the  latter.    Sawyer  v.  Oill,  8  Woodb.  &  M.,  97. 

§  1080.  Continuance  on  motion  of  the  court.—  When  a  motion  was  made  but  not  decided 
during  the  term,  nor  continued  to  the  next  one,  the  court;  ordered  a  continuance  nunc  pro 
tunc,  but  did  not  require  the  other  party  to  take  it  up  at  that  term,  as  he  had  a  right  to  sup- 
pose that  the  motion  had  been  abandoned.     Hurd  v.  Williams,*  4  McL.,  239. 

§  1031.  A  continuance  by  consent  does  not  abrogate  a  rule  to  try  a  non  pro8.  The  parties 
should  be  made  to  try  without  a  new  notice.    King  of  Spain  v,  Oliver,*  Pet.  C.  C,  217. 

§  1082.  Costs. —  A  continuance  may  be  made  without  costs  to  either  party.  Macomber  v. 
Clarke,*  3  Cr.  C.  C,  347. 

§  10')8.  Atfidayit  for  continuance.—  An  affidavit  for  a  continuance  has  not  necessarily  to 
state  the  means  used  to  secure  the  attendance  of  the  missing  witness.  Higgs  v.  Heugh,*  8 
Cr.  C.  C,  142. 

§  1034.  An  affidavit  for  a  continuance  cannot  be  aided  or  explained  by  extrinsic  statements. 
Smith  V.  Barker,*  3  Day  (Conn.),  280. 

§  1085.  A  continuance  will  not  be  granted  the  defendant  because  he  has  mislaid  certain 
receipts,  unless  his  affidavit  states  the  amount  and  date  of  the  receipts,  so  that  the  plaintiff 
can  admit  or  deny  them,  and  unless  the  affidavit  states  circumstances  by  which  reasonable 
diligence  in  searching  for  them  is  shown  to  the  court.     Hyde  v,  Liverse,  1  Cr.  C.  C,  408. 

§  1030.  A  cause  will  not  be  continued  because  a  commission  to  exauiine  a  witness  is  not 
returned,  unless  the  materiality  of  the  witness  is  shown  by  affidavit.  Morgan  v,  Voss,  1  Cr. 
C.  C,  134. 
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§  1037.  Counter-affidavits  cannot  be  read  on  a  motion  for  a  continuance.  Manning  v. 
Jame«8on,  1  Cr.  C.  C,  2S5.  .  , 

§  1038.  On  an  affidavit  for  a  continuance  it  was  held  that  counter-affidavits  fnight  be  filed, 
stating  any  circumstances  that  rendered  it  impossible  or  improbable  that  the  absent  testi- 
mony could  be  procured  within  a  reasonable  time,  but  that  the  materiality  of  the  evidence 
could  not  be  denied.    Anonymous,*  8  Day  (Conn.),  808. 

§  1039.  Gronnds  for  contlnaanee.^  Where  a  declaration  was  taken  from  the  files  by  the 
filaintifrs  counsel,  the  court  ordered  the  cause  continued  to  enable  opposing  counsel  to  ex- 
amine it    Walker  v.  Johnson,*  2  McL.,  255. 

§  1010.  After  the  commencement  of  a  suit,  the  defendant,  who  claimed  under  a  tax  title, 
procured  a  decree  of  title  in  the  state  court,  no  notice  having  been  given  to  the  present 
plaintiff,  who  was  a  non-resident.  The  court  granted  a  continuance  to  give  plaintiff  an  op- 
portunity for  obtaining  a  reversal  of  the  decree  of  the  state  court.  Calladay  v,  McKinsey,* 
5  McL.,  106. 

g  1041.  A  continuance  was  granted  by  the  supreme  court  in  a  case  pending  there  on  appeal 
from  the  court  of  claims,  on  the  ground  that  a  motion  for  a  new  trial  on  the  ground  of  new 
evidence  was  pending  in  the  court  below.  The  fact  that  two  years  elapsed  before  the  motion 
for  new  trial  was  made  was  a  consideration  for  the  court  below,  but  not  for  the  court  of  ap- 
peaL    United  States  v.  Crusell,*  12  Wall.,  175. 

§  1042.  When  the  execution  of  a  commission  to  examine  witnesses  is  defeated  by  the  act 
of  the  prosecution  or  one  of  his  agents,  the  defendant  is  entitled  to  a  continuance,  though 
he  may  have  been  guilty  of  laches.    United  States  v.  Duane,*  Wall.  C.  C,  5. 

§  1043.  Where  a  rule  has  been  laid  at  the  term  before  the  last  for  the  plaintiff  to  procure 
new  counsel,  the  court  will  continue  the  case,  although  it  has  been  continued  for  five  terms, 
notwithbtanding  acts  of  Maryland  of  November,  1787,  chapter  9,  and  1721,  chapter  14.  Fen- 
wick  V.  Brent,  1  Cr.  C.  C,  280. 

§  1044.  Where  an  office  judgment  is  set  aside  by  the  defendant  who  pleads,  the  plaintiff 
may  have  a  continuance  at  the  defendant's  costs.    McCulloch  v,  Debutts,  1  Cr.  C.  C,  286. 

§  1045.  In  an  action  upon  a  bond  for  duties  the  court  granted  a  continuance,  and  after- 
wards, upon  an  affidavit  of  the  defendant,  granted  further  delay  in  order  to  give  time  for  the 
examination  of  witnesses  in  England.  Motion  for  a  mandamtu  to  compel  the  judge  to 
ffCflcind  the  rule  for  delay  and  try  the  case  at  once  overruled.  United  States  v,  Phelps,  8  Pet., 
700. 

§  1043.  A  continuance  was  granted  when  (1)  the  plaintiffs  had  amended  their  d^laralion 
and  the  defendants  had  not  pleaded  to  the  declaration  as  amended ;  and  (2)  the  plaintiffs  had 
taken  out  a  commission  to  examine  witnesses  abroad  and  the  defendants  had  joined  in  the 
same  by  filing  cross-interrogatories;  but  the  plaintiffs  had  abandoned  the  commission,  and  the 
defendants,  who  were  relying  on  the  cross-interrogatories,  were  taken  by  surprise.  Le  Roy  v. 
DeL  Ins.  Co.,*  2  Wash.,  228. 

g  1047.  Where  it  appeared  in  an  ejectment  suit  that  a  previous  suit  for  the  same  land  be- 
tween the  same  parties  had  been  non  prosed,  but  the  costs  remained  unpaid,  the  court  upon 
application  of  the  defendant  continued  the  case  until  such  costs  should  be  paid.  Hurst*s  Lessee 
V.  Jones,  4Dall.,  858. 

g  1048.  An  admiralty  case  before  the  supreme  court  of  the  United  States  on  appeal  will  be 
continued  in  order  that  further  proof  may  be  introduced,  if  upon  the  testimony  alretidy  in  the 
caae  such  court  is  unable  to  render  a  satisfactory  decision.  The  Samuel,  1  Wheat.,  9;  The 
Venus,  1  Wheat.,  112. 

g  1049.  In  a  suit  on  a  bottomry  bond  alleged  to  have  been  executed  by  the  claimant,  the 
claimant  denied  that  the  instrument  relied  on  was  his  deed.  The  libelant  procured  an  ar- 
rested copy  of  the  bond  and  moved  for  a  continuance  to  enable  him  to  procure  the  originaL 
There  being  no  laches  on  the  part  of  the  libelant  the  motion  was  granted.  The  Jerusalem,  2 
OaU.,  191, 202. 

g  1060. Illness. —  A  case  will  be  continued  if  one  of  the  jury  be  taken  ill.    Young  v. 

Insurance  Co.,  1  Cr.  C.  C,  566. 

g  lOol.  Where  the  leading  counsel  in  a  cause  was  prevented  by  illness  from  attending,  and 
the  counsel  in  attendance  was  not  prepared  to  go  on,  the  court  considered  it  a  sufficient 
ground  for  a  continuance.    Shultz  v,  Moore,*  1  McL.,  834. 

g  1052.  In  a  cause  between  two  states,  a  continuance  was  granted  because  the  associate 
counsel  was  taken  ill.    Rhode  Island  v,  Massachusetts,  11  Pet.,  226. 

SS  10^3. to  proenre  additional  testimony. —  A  continuance  was  granted  on  the  ground 

that  a  deposition  was  expected  which  would  prove  that  one  of  the  plaintiff's  witnesses  de- 
nied what  he  had  sworn  to  in  his  deposition.    Marsh  v.  Hulbert,*  4  McL.,  864. 

g  10«4.  Upon  a  motion  for  a  continuance,  founded  on  an  affidavit  by  the  plaintiff  that  he 
hsui  recently  learned  by  consultation  with  his  counsel  that  certain  documents,  upon  which  he 
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had  relied,  were  not  good  eyidence  for  him,  and  that  he  wanted  the  eTidence  of  certain  per- 
sons beyond  sea,  the  court  granted  a  continuance,  it  not  being  after  the  fourth  term  after  the 
appearance  court.    Fowle  v,  Bowie,  dCr.  C.  C,  863. 

§  10»5.  Where  a  common-law  suit  had  been  marked  for  trial  the  defendant  was  granted  a 
continuance,  upon  its  appearmg  that  he  had  filed  against  the  plaintiff  in  the  circuit  court  for 
another  district  a  bill  for  discovery  and  account  in  relation  to  matters  in  controversy  in  the 
priesent  suit,  which  the  plaintiff  had  hitherto  refused  to  answer.    Hurst  v.  Hurst,  3  DalL,  512. 

§  1056.  A  continuance  was  granted  to  a  defendant  administrator  who  had  within  a  few^ 
days  been  put  upon  the  track  of  material  testimony  by  the  papers  of  his  intestate.  Hour- 
quibee  v.  Gerard's  Adm'r,  2  Wash.,  164. 

g  1057.  When,  by  mandate  of  the  supreme  court,  a  cause  is  remanded  for  additional  eTi- 
dence, the  United  States  is  entitled  to  a  reasonable  time  for  the  production  of  testimony,  and 
a  motion  for  continuance  by  the  district  attorney  for  this  purpose,  though  -made  on  the  day 
set  for  a  hearing,  and  without  specifying  the  testimony  he  intends  to  produce,  may  be  granted. 
United  States  v.  Fossat,*  1  Hoff.,  87a 

§  1058.  When,  in  an  admiralty  cause,  a  stay  of  proceedings  was  granted  pending  the  re- 
turn of  a  commission  to  take  testimony  in  behalf  of  claimant,  and  during  the  stay  the  libel- 
ant died,  and  no  further  steps  were  taken  for  eight  years,  a  motion  by  libelant's  executors  to 
have  the  stay  set  aside  was  denied  on  the  ground  that  it  would  take  a  year  to  execute  the 
commission,  and  both  parties  had  proceeded  with  the  understanding  that  the  cause  was  not 
to  be  further  prosecuted.  A  continuance  of  the  stay  was  granted.  The  Ship  Norway,*  1 
Ben.,  493. 

§  1059.  When  a  plaintiff,  by  reason  of  notice  of  a  new  defense  by  the  defendant,  sent  off 
his  principal  witness,  who  was  still  absent  procuring  testimony  to  repel  such  defense  when 
the  case  was  reached,  the  court  granted  a  continuance  on  plaintiff's  motion,  though  the  de- 
fendant withdre^t  the  notice  of  new  defense.    Echeveria  v.  Nairac,*  Wall.  C.  C,  29. 

§  1060.  It  is  not  a  sufficient  answer  to  an  application  to  continue  a  case  because  a  material 
witness  is  absent,  that  the  deposition  of  such  witness,  he  living  more  than  one  hundred 
miles  from  the  court,  can  be  taken  de  bene  ease.  Upon  such  an- application  the  court  will 
not  in  eveiy  case,  even  if  it  has  the  power,  require  the  party  applying  to  disclose  the  matters 
of  fact  which  such  witness  would  testify  to.    Symes'  Lessee  v.  Irvine,  2  Dall.,  883. 

§1001.  Insufficient  grounds  for  contluBance.— ^To  obtain  a  further  continuance  of  a 
cause  where  a  rule  has  been  taken  for  trial  or  nonpros.,  the  plaintiff  must  show  some  legal  or 
strong  equitable  ground,  and  it  will  not  be  sufficient  to  allege  that  the  attorney  in  fact  or 
law,  from  attention  to  other  necessary  concerns,  could  not  be  prepared.  Hammond  tx 
Hawes,*  Wall.  C.  C,  1. 

§  1062,  A  continuance  will  not  be  -granted  upon  counsel's  affidavit  of  what  his  client  told 
him.     Bead  v,  Haynie,*  Hemp.,  700. 

§  1068.  Membership  of  congi*ess  and  attendance  at  its  sessions  does  not  privilege  a  party  to 
have  a  case  of  his  continued  as  a  matter  of  right,  but  in  this  case  continuance  was  granted 
for  this  reason,  in  the  discretion  of  the  court,  upon  terms,    Nones  t%  Edsall,  1  Wall.  Jr.,  180. 

§  1064.  It  is  no  ground  for  a  continuance  that  a  report  of  the  proceedings  in  a  case  in- 
Tolving  the  same  points  has  been  published.     Hurst  v.  Wickerly,*  1  Wash.,  276. 

§  1005.  Where  a  plaintiff  had  been  nonsuited,  and  his  cause  afterwards  reinstated  on  pay- 
ment of  costs,  the  court  refused  to  continue  the  case  when  it  came  up  later  because  such 
costs  had  not  been  paid.    Wheaton  v.  Love,  1  Cr.  C.  C,  451. 

g  1066.  A  case  will  not  be  continued  for  the  failure  of  a  party  to  give .  security  for  costs, 
if  he  has  not  received  reasonable  notice  that  they  will  be  required.  Hawkins  v.  Millbank,  4 
Wash.,  285. 

§  1067.  Whether  the  court  would  continue  an  ejectment  case  until  the  costs  incurred  in  a 
former  ejectment  suit  in  a  Btat«  court  have  been  paid  is  doubtful,  but  it  certainly  will  not 
be  done  when  the  motion  is  only  made  upon  the  case  being  called  for  trial,  the  other  side  not 
having  been  notified  of  the  claim.    Den  v.  Bacon,*  4  Wash.,  578. 

§  1068.  Under  the  act  of  March  8,  1797,  as  to  set-off  in  an  action  by  the  United  States,  the 
defendant  cannot  have  a  continuance  in  order  to  enable  him  to  present  claims  to  the  treas- 
ury and  have  them  disallowed.  United  States  v.  Hawkins,*  10  Pet.,  125;  Watkins  t;.  United 
States,  9  Wall.,  759. 

§  1069.  If  the  defendant  has  pleaded,  knowing  that  the  plaintiff  has  filled  up  a  blank  in 
the  declaration  at  the  trial  term,  he  cannot  obtain  a  continuance  because  of  the  filling  up  of 
each  blank.     Lambert  t?.  Smith,  1  Cr.  C  C,  847. 

§  1070.  The  court  will  not  continue  a  suit  at  law,  upon  motion  of  the  defendant,  on  the 
ground  that  the  plaintiff  has  not  answered  a  bill  for  discovery  filed  against  Jiim  by  the  de- 
fendant, when  the  plaintiff  is  absent,  and  the  bill  seeks  relief  as  well  as  discovery.  Bennett 
V.  Wilson,  1  Cr.  C.  C,  446. 
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§  1071.  The  Qouit  refused,  with  coete,  a  motion  made  by  the  plaintiff,  who  had  brought 
eleven  suits  of  like  character  against  the  same  defendant,  in  each  of  which  the  defendant  had 
demurred  to  the  declaration,  that  all  the  suits  be  continued  but  one ;  that  the  demurrer  in 
that  suit  be  argued ;  and  that  the  demurrers  in  the  others  abide  the  event  of  that.  FeiTett 
r.  Atwell,*  4  N.  Y.  Leg.  Obs.,  215. 

§  1072.  A  motion  for  a  continuance  on  the  ground  that  the  consideration  of  the  note  in 
suit  was  merchandise,  a  part  of  which  was  damaged,  as  could  be  proved  by  defendant  if  Iil* 
were  allowed  more  time,  that  process  was  served  only  a  few  days  before'  the  expiration  of  the 
time  for  service  of  process,  and  that  certain  witnesses  lived  in  a  neigh boriug  state  and  couU 
not  be  procured  for  this  term,  was  denied  on  the  ground  that  it  did  not  appear  what  was  the 
extent  of  the  damage,  nor  that  this  was  unknown  to  the  defendants,  that  process  was  serve! 
thirty-five  days  before  the  commencement  of  the  present  term,  and  that  the  material  witness 
was  in  the  employ  of  defendant  and  could  have  been  obtained.  Stedman  v,  Hamilton,* 
4  McL.,  538. 

g  1073* alweiiee  of  witness.—  The  court  will  not  continue  a  cause  on  the  ground  of 

the  absence  of  a  witness,  unless  the  affidavit  states  a  belief  that  the  cause  cannot  be  tried 
with  safety  to  the  party  applying  for  the  continuance  without  the  presence  of  the  witness ; 
and  a  supplemental  affidavit  containing  such  an  averment  cannot  be  made  after  an  original 
affidavit  without  such  averment  has  been  laid  before  the  court.  Union  Bank  of  Georgetown 
a  BigK3.  2  Or.  C  C,  204. 

§  1074.  Where  a  party  moves  for  a  continuance  on  account  of  absent  witnesses,  and  states 
what  he  expects  to  prove  by  such  witnesses*  if  the  facts  stated  would  not  be  admissible  in 
evidence  the  motion  must  be  overruled.     Warburton  v.  Aken,  1  McL.,  460. 

^  1075.  A  continuance  will  be  refused,  when  asked  for  on  account  of  the  absence  of  a  wit- 
ness, if  the  testimony  of  such  witness  would  be  incompetent  or  frivolous.  United  States  v. 
Toms,  1  Cr.  C.  C,  607;  Ward  v,  Moorey,*  1  Wash.  T*y,  122. 

g  1070.  A  circuit  court,  upon  an  appeal  from  the  district  court  in  admiralty,  will  sometimes 
allow  a  witness  to  testify  who  has  not  testified  in  the  court  below;  but  the  circuit  court  will 
not  grant  a  continuance  of  an  appeal  on  the  ground  of  the  absence  of  such  a  witness,  who  was 
not  summoned  until  five  days  before  the  appealed  case  was  cfdled  for  trial,  and  was  not  called 
until  the  day  of  the  trial.    Taylor  v.  Harwood,  Taney,  437. 

§  1077.  If  a  party  knows  that  his  witness  intends  to  leave  the  country  he  should  take  his 
testimony,  and  if  he  fails  in  due  diligence  he  is  not  entitled  to  ask  for  a  continuance.  King 
of  Spain  v.  Oliver,*  Pet.  C.  C,  217. 

§  1078.  The  oath  of  a  defendant  at  the  moment  of  trial,  that  he  has  heard  of  a  party  who 
could  be  a  material  witness  for  him,  is  no  ground  for  a  continuance,  though  he  swears  posi- 
tively by  a  supplemental  affidavit,  but  without  further  information,  that  the  witness  is  ma- 
terial   HoUingsworth  v.  Duane,*  Wall.  C.  C,  46. 


IX.  Costs  and  Fees. 

1.  Jn  OeneraX. 

—  Order  as  to  coats,  when  final,  §  1079.— PayaWc  out  of  particular  fund,  %  1080. — 
Suit  in  rem  where  action  at  law  would  lie,  %%  1031,  1082. —  Retaining  suit  on  question  of 
costs,  §  1088. —  Keeping  suit  open  for  proctor's  costs,  §  1084.—  Probable  ground  for  siUt  in 
admiralty,  §  1085.—  Decree  for  costs  only  is  denial  of  damages,  S  1086.—  Costs  in  admu 
ralty  a  matter  of  discretion,  §  1087. — Liability  for  keepers  fees,  §  1088. —  Cross-libels  in  a 
collision  ease,  %  10^,-^  Consolidation  of  two  libels,  §  1090.— Several  libels  which  should 
have  been  joined,  §  1091.— Coste  of  seizure  in  interiial  revenue  cases,  §  1092. —  Keeper's 
fees  in  internal  revenue  suits,  §  1098. —  MarshaVs  expenses,  §  1094. —  Insurance  premiums, 
%  IW^.— Printing  testimony,  §  1096.— Fees  of  voluntary  witnesses,  §g  1097,  1098.— Fees  of 
witness  whose  deposition  was  on  file,  §  1099. —  Witness  living  out  of  district,  §  1100. — Fees 
in  commission  to  take  testimony,  §  1101. 

§  1079.  When  costs  sre  ordered  by  the  court  to  be  paid  out  of  a  particular  fund  under  its 
cootrol,  this  order  is  a  final  decree  for  the  purposes  of  appeal,  and  such  an  appeal  lies  on  the 
part  of  those  interested  in  the  fund.    Trustees  v,  Greenough,  §§  1102-1106. 

§  1080.  One  who  is  jointly  interested  with  others  in  a  common  fund,  but  who  alone  has 
carried  on  the  necessary  litigation  to  secure  the  fund  from  waste,  and  to  effect  a  proper  ad- 
ministration of  it,  may  be  reimbursed  out  of  the  fund  for  all  necessary  exi)ens(.'S  as  between 
ftolicitor  and  client,  and  is  not  limited  to  the  mere  taxable  costs  as  between  party  and  party. 
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He  is  not  entitled,  however,  to  an  allowance  for  his  time  or  services  or  personal  expenses 
pending  the  litigation.    Ibid, 

§  1081.  In  suits  in  rem  for  services  on  board  vessels  upon  inland  waters,  the  libelant  can- 
not recover  costs  if  he  had  a  clear  remedy  known  to  him  in  the  local  law  comrts.  The 
Schooner  Harriet,  §§  1 107-1 1 09. 

§  108S.  The  libelant  is  not  obliged  to  resort  to  the  local  courts  in  the  first  instance  unless 
his  remedy  there  is  convenient  and  sure.    Ibid, 

§  1088.  A  court  of  admiralty  may  retain  a  suit  upon  the  question  of  costs  although  the 
principal  cause  of  action  is  adjusted.    The 'Victory,  g§  1110,  1111. 

g  1084.  When  a  libel  for  wages  in  admiralty  is  settled  out  of  court  by  the  parties  without 
consulting  the  proctor  for  the  libelant,  when  the  circumstances  show  a  want  of  good  faith 
and  a  disregard  of  the  proctor's  rights,  the  proceeding  will  not  be  sustained  by  the  court,  and 
the  case  will  be  kept  open  that  the  proctor  may  pursue  his  remedy.    Ibid. 

§  1085.  When  the  losing  party  in  admiralty  has  a  probable  ground  for  his  action  or  defense, 
the  successful  party  will  be  entitled  to  costs  and  expenses,  but  not  to  damages.  Canter  ti. 
American  Insurance  Co.,  §§  1112-1114. 

§  1086.  When  damages  are  claimed  by  the  claimant  or  libelant  in  the  original  proceedings, 
a  decree  for  restitution  and  costs  only  is  a  denial  of  damages,  and  the  party  must  appeal  or 
he  will  waive  his  claim.    Ibid, 

§  1087.  No  appeal  lies  from  a  mere  decree  respecting  costs  and  expenses,  as  they  rest  in 
discretion,  not  in  positive  law.    Ibid, 

g  1088.  A  libelant  is  not  relieved  of  liability  for  keeper's  fees  by  notifying  the  marshal  not 
to  put  in  a  keeper.  He  should  apply  to  the  court  for  a  withdrawal  of  the  keeper.  Canal-boat 
Independent,  §  1115. 

§  1089.  When  cross-libels  in  admiralty  were  filed  in  district  court  on  a  collision,  and  one 
party  who  was  worsted  in  each  suit  appealed  to  the  circuit  court,  where  the  decrees  were  re- 
versed, and  both  vessels  being  held  to  be  at  fault,  the  damages  were  apportioned  between  them, 
it  was  held  that  tlie  costs  should  be  equally  divided  between  the  parties.  Vanderbilt  v.  Rey- 
nolds, fig  1116-1119. 

§  1090.  Where  two  libels  were  filed  separately,  but  were  afterwards  consolidated  with  eleven 
others  which  had  been  sworp  out  but  not  filed,  and  an  answer  presenting  two  issues  was  filed, 
upon  one  of  which  libelants  prevailed,  and  upon  the  other  the  respondent,  it  was  held  that 
the  costs  of  the  two  libels  should  be  calculated  separately  up  to  the  consolidation,  after  which 
costs  were  to  be  taxed  only  in  the  buit  which  was  tried;  moreover  that  the  libelants  should  re- 
cover costs  on  tlie  issue  in  which  they  were  successful  and  the  respondent  in  the  otl^er.  Simp- 
son V,  CaulkiDs,  §§  1120-1122. 

g  1091.  Under  tjie  process  act  of  1818,  where  several  libels  are  filed  which  shoidd  have  been 
joined,  costs  will  be  allowed  on  one  libel  only.  But  where  the  ship  was  restored  tb  the  daim- 
ant  under  the  firet  libel  on  a  stipulation  not  for  full  value,'  but  depending  on  the  amount 
claimed,  the  second  libelant  was  obliged  to  arrest  the  vessel  to  secure  his  claim,  and  each  suc- 
ceeding .libelant  was  under  the  same  necessity,  and  in  such  case  the  libels  are  not  unneoessa- 
rily  multiplied.     The  Young  Mechanic,  gg  1123-1128. 

g  1092.  The  statute  allowing  taxation  of  costs  of  seizure  made  before  process  Issues,  in  in- 
ternal revenue  cases,  covers  any  necessary  expenses  of  watching  property  seized  by  a  col- 
lector, but  the  collector's  duty  is  to  turn  the  case  over  to  the-  proper  officers  at  once,  and  his 
costs  are  not  recoverable  for  a  detention  beyond  a  reasonable  time,  in  this  case  held  to  be 
twenty-four  hours.    Fifteen  Empty  Barrels,  g§  1129,  1180. 

g  1098.  Before  a  keeper's  fees  can  be  allowed  it  must  be  proved  that  a  keeper  was  necessary, 
that  a  watch  was  kept,  and  that  the  keeper  was  actually  paid.  Three  Hundred  Barrels  of  Ai* 
cohol,  gg  1131-1183. 

g  1094.  In  case  of  the  removal  and  storage  by  the  marshal  of  goods  seized  under  the  internal 
revenue  laws,  his  necessary  expenses  actually  paid  out  should  be  allowed  in  the  taxation  of 
costs.     Ibid, 

^  1095.  It  is  no  objection  to  the  allowaD<;e  of  insurance  premiums  that  the  marshal  took 
out  monthly  policies,  instead  of  yearly  ones,  thus  increasing  the  rate,  where  the  claimants 
acquiesced  in  the  method  and  the  marshal  acted  m  good  faith.     Ibid, 

g  109<>.  The  expense  of  printing  testimony  is  not  chargeable  to  the  losing  party  as  an  item 
of  costs.     Spaulding  v.  Tucker,  §g  1134-1188. 

g  1097.  Traveling  fees  of  witnesses  coming  from  out  of  the  district  and  beyond  the  reach  of 
a  subpoena,  also  of  witnesses  within  the  district  who  attend  voluntarily  and  without  summons, 
are  not  under  the  act  of  1853  chargeable  to  the  losing  party  as  an  item  of  costs.    Ibid, 

g  1098.  Where  testimony  of  several  witnesses  in  the  eastern  states  was  to  be  taken  to  be 
used  in  a  case  to  be  tried  in  California,  and  it  was  stipulated  by  counsel  that  this  testimony 
should  be  taken  in  New  York,  the  attendance  of  such  witnesses  was  necessarily  voluntary, 
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but  it  was  held  that  their  travel  fees  might  be  charged  to  the  losing  party,  though  the  agree- 
ment did  not  especially  mention  this.    Ibid. 

§  1090.  Witness^  fees  may  be  taxed  for  a  witness  who  attended  and  testified,  though  his 
deposition  was  on  file  in  the  case.    Anderson  v,  Moe,  §§  1187,  113S. 

•§  11(K>.  Since  the  act  of  1853,  a  witness  whose  testimony  is  deemed  material,  who  lives  out 
of  tlie  state  and  more  than  one  hundred  miles  from  the  place  of  trial,  and  attends  voluntarily, 
is  entitled  to  his  fees  and  mileage.    Ibid, 

%  1 101.  Revised  Statutes,  title  13,  chapter  16,  fixing  the  fees  of  commissioners  and  other 
officers  of  court,  does  not  apply  to  persons  named  in  a  commission  to  take  testimony,  but 
where  such  a  commission  is  issued  the  clerk  may  take  said  statute  as  a  standard  in  the  taxa- 
tion of  costs,  if  the  commission  runs  to  a  person  in  another  state ;  and  also  if  it  runs  to  a  per- 
son in  a  foreign  country,  unless  it  is  shown  that  such  service  is  ordinarily  more  liberally 
compensated  in  that  country.    Sedgwick  v,  Grinnell,  §g  1139,  1140. 

[Notes.— See  ^  1141-1100.] 

TRUSTEES  V.  GREENOUGH. 
(16  Otto,  637>53a     1881.) 

Appeal  from  TJ.  S.  Circuit  Court,  District  of  Florida. 

Opinion  by  Mb.  Justiob  Bbadlbt. 

The  question  in  this  case  is  one  of  costs,  expenses  and  allowances  awarded 
to  the  complainant  below  out  of  a  trust  fund  under  the  control  of  the  court. 

§  1102.  Hight  of  appeal  on  the  question  of  costs  when  they  are  to  he  paid  out 
of  a  particular  fund. 

Ordinarily  a  decree  will  not  be  reviewed  by  this  court  on  a  question  of  costs 
merely  in  a  suit  in  equity,  although  the  court  has  entire  control  of  the  matter 
of  costs,  as  well  as  the  merits,  when  it  has  possession  of  the  cause  on  appeal 
from  the  final  decree.  But  it  was  held  by  Lord  Cottenbam,  in  Angell  t;. 
Davis,  4  Myl.  &  Cr.,  360,  that  when  the  case  is  not-  one  of  personal  costs,  in 
which  the  court  has  ordered  one  party  to  pay  them,  but  a  case  in  which  the 
court  has  directed  them  to  be  paid  out  of  a  particular  fund,  an  appeal  lies  on 
the  part  of  those  interested  in  the  fund.  Lord  Cottenham,  indeed,  suggested 
other  cases  in  which  an  appeal  might  lie  from  a  decree  for  costs,  as  where  the 
costs  are  part  of  the  specific  relief  prayed,  and  where  the  whole  of  the  facts 
distinctly  appear  upon  the  face  of  the  proceedings  themselves,  so  that  it  is  not 
necessary,  in  determining  the  question,  to  enter  into  any  investigation  of  the 
merits.  But  these  suggestions  have  not  met  with  subsequent  approval;  and 
in  the  case  of  Taylor  v.  Dowlen,  Law  Eep.,  4  Ch.  App.,  697,  the  court  declared 
that  they  were  not  disposed  to  extend  the  case  of  Angell  u  Davis ;  and  dis- 
missed an  appeal  brought  by  parties  ordered  to  pay  costs,  which  they  claimed 
should  be  payable  out  of  a  fund. 

But  these  discussions  in  the  English  courts  arose  under  a  system  in  which 
appeals  from  interlocutory  orders  are  allowed.  We  can  only  entertain  an 
appeal  from  a  final  decree;  and  supposing  the  objection  to  the  appeal  on  the 
^onnd  of  its  being  from  a  decree  for  costs  only  is  untenable,  as  we  think  it 
is,  then  arises  another  question,  whether  the  orders,  appealed  from  amount  to 
a  final  decree. 

Statembnt  of  Facts. —  The  principal  suit  was  commenced  in  1870,  by  a  bill 
filed  by  Francis  Vose,  a  large  holder  of  bonds  of  the  Florida  Railroad  Company, 
on  behalf  of  himself  and  the  other  bondholders,  against  Harrison  Eeed  and 
others,  trustees  of  the  Internal  Improvement  Fund  of  Florida,  and  against  the 
former  members  of  the  same  board,  and  against  the  board  itself  as  a  corpo- 
ration, and  sundry  other  corporations  alleged  to  be  in  complicity  with  them. 
That  fund  consisted  of  ten  or  eleven  million  acres  of  lands  belonging  to  the 
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state,  inclading  certain  proceeds  of  the  sale  of  some  of  them,  and  was  pledged 
for  the  payment  of  the  interest  accruing  on  the  bonds  and  instalments  of  the 
sinking  fund  for  meeting  the  principal,  which  were  largelj'^  in  arrear.  The 
charge  of  the  bill  is  to  the  effect  that  the  trustees  were  wasting  and  destroying 
the  fund  b}^  selling  at  nominal  prices  the  lands  by  the  hundred  thousand  and 
even  million  acres,  and  failed  arid  refused  to  provide  for  the  payment  of  interest 
or  sinking  fund  on  the  bonds.  The  bill  prayed  that  the  fraudulent  conveyances 
be  set  aside,  and  the  trustees  enjoined  from  selling  more  lands,  and  that  a  re- 
ceiver be  appointed  to  take  care  of  the  fund. 

The  litigation  was  carried  on  with  great  vigor  and  at  much  expense,  and  in 
fact  a  large  amount  of  the  trust  fund  was  secured  and  saved ;  the  manage- 
ment of  the  fund  was  taken  out  of  the  hands  of  the  trustees;  agents  were  ap- 
pointed by  the  court  to  make  sales  of  the  land,  and  made  a  large  number  of 
sales;  a  considerable  amount  of  money  was  realized,  and  dividends  have  been 
made  amongst  the  bondholders,  most  of  whom  came  in  and  took  the  beneBt 
of  the  litigation.  Yose,  the  complainant,  bore  the  whole  burden  of  this  liti- 
gation, and  advanced  most  of  the  expenses  which  were  necessary  for  the  pur- 
pose of  rendering  it  effective  and  successful.  In  1875  he  tiled  a  petition, 
setting  forth  these  advances  and  the  efforts  made  by  him,  and  praj'ed  an  al- 
lowance out  of  the  fund  for  his  expenses  and  services.  In  December,  1876,  an 
order  was  made  by  the  court  referring  it  to  a  master  to  ascertain :  1.  What 
and  by  whom  the  necessary  expenditures  have  been  incurred  in  bringing  the 
moneys  already  received  into  court.  2.  What  necessary  expenditures  have 
been  made,  and  by  whom,  in  protecting  the  landed  and  sinking  fund  from 
wihich  this  money  has  been  and  will  be  realized.  3.  What  personal  services 
have  been  rendered,  and  by  whom,  in  said  work,  and  the  value  thereof. 
4.  What  amount  of  same  have  been  charged  to  Francis  Vose  by  the  receiver, 
instead  of  being  paid  out  of  the  common  fund  in  his  hands. 

Vose  presented  his  account  and  vouchers  before  the  master,  and  testimony 
was  taken  on  the  subject.  In  1877  the  master  made  a  report,  in  which,  amongst 
other  things^  he  stated  as  follows: 

*'^  First.  After  consideration  of  the  proofs  as  submitted  to  me,  I  find  and  re- 
port that  the  moneys  which  have  already  been  received,  whether  upon  account 
of  the  internal  improvement  fund  or  of  the  sinking  fund,  have  been  brought 
into  court  at  the  instance  and  the  suit  and  by  the  sole  efforts  of  Francis  Yose, 
the  petitioner,  through  himself,  his  solicitors  and  his  agents,  and  by  the  instru- 
mentality more  directly  and  especially  of  his  proceeding  in  equity  against  the 
Trustees  of  the  Internal  Improvement  Fund  et  al.y  as  they  appear  in  the  rec- 
ords which  are  made  evidence  in  this  case." 

The  master  further  reported  a  statement  of  expenditures  made  by  Yose  ia 
the  cause,  and  declared  that  they  were  necessary  expenditures,  being  for  fees 
of  solicitors  and  counsel,  costs  of  court,  and  sundry  small  and  incidental  items 
for  copying  records  and  tbe  like,  the  whole  amounting  to  $34r,192.62.  He  also 
stated  and  allowed  sundry  fees  paid  in  maintaining  other  suits  in  New  York^ 
and,  on  appeal  to  this  court,  attorneys'  fees  for  resisting  fraudulent  coupons^ 
and  expenses  paid  to  attorneys  and  agents  to  investigate  fraudulent  grants  of 
trust  lands,  amounting  in  all  to  $19,745.68.  He  also  reported  in  favor  of  an 
allowance  to  Yose  for  his  personal  services  and  expenditures,  as  follows: 

"  I  further  find  and  report  that  peculiar  and  great  personal  services  have 
been  rendered  b)'^  the  petitioner,  Francis  Yose,  in  the  work  of  protecting  the 
internal  improvement  and  the  sinking  funds;  those  services  extending  over  a 
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period  of  more  than  eleven  years.  By  the  instrumentality  of  the  suits  already 
mentioned  as  having  been  instituted  by  him,  by  the  agencies  he  employed  and 
sustained,  and  by  bis  own  vigilance  and  personal  efforts,  he  has  saved  from 
spoliation  and  subjected  to  the  decrees  of  this  court  a  vast  domain  of  over  ten 
millions  of  acres  of  land;  and  has  brought  into  this  court  large  sums  of 
money,  which,  from  time  to  time,  have  been  distributed  b}^  its  orders. 

^'  I  consider  and  report  that  the  charge  embraced  in  his  itemized  account, 
and  numbered  forty-two  (42),  for  $25,000  principal,  and  $9,625  interest,  is  rea- 
sonable and  just 

*^  I  also  find  that  the  charge  in  his  itemized  account,  numbered  forty-one 
(41),  for  personal  expenditures  of  $15,003.35,  is  reasonable  and  just.  Total, 
$40,003.35.'' 

The  first  of  these  items  consisted  of  an  allowance  of  $2,500  a  year  for  ten 
years  of  personal  services;  the  second  ^^as  for  railroad  fares  and  hotel  bills 
paid  by  the  complainant. 

The  proceedings  before  the  master  ware  opposed ;  but,  on  a  hearing  upon 
the  report  and  the  evidence  submitted  therewith,  the  court  confirmed  it  to  the 
extent  of  $27,835.34,  allowing  generally  the  fees  of  the  officers  of  the  court, 
and  those  of  th^  attorneys  and  solicitors  employed  in  the  cause,  including 
charges  as  between  attorney  and  client;  at  the  same  time  disallowing  certain 
fees  paid  to  advisory  counsel  and  other  items  not  directly  connected  with  the 
suit,  and  referring  the  remainder  of  the  report  for  further  evidence  and  hear- 
ing. In  December,  1879,  after  additional  evidence  had  been  taken,  a  final 
order  was  made,  allowing  sundry  expenses  for  looking  after  and  reclaiming 
the  trust  lands,  and  also  allowing  for  the  personal  expenses  and  services  of 
Yose  embraced  in  the  two  items  before  referred  to;  the  total  amount  allowed 
being  $60,131.96. 

The  appeal  to  this  court  is  taken  from  these  orders  of  the  court  below ;  and 
it  is  contended  that  they  were  illegal,  because  Yose  was  not  before  the  court 
in  the  character  of  a  trustee,  and  therefore  not  entitled  to  reimbursement  of 
his  expenses  beyond  taxable  costs,  and  because  the  allowances  wore  not  law- 
fal  if  he  had  been  such  trustee.  The  objections  to  the  orders  are  not  ex- 
pressed in  this  precise  form;  but  this  is  the  substance  of  them. 

§  1103.  Decree  for  costs  out  of  a  particular /ufidj  hovo  far  final  for  the  pur- 
poses of  an  appeal. 

The  first  question,  however,  is  whether  these  orders  do  or  do  not  amount  to 
a  final  decree,  upon  which  an  appeal  lies  to  this  court.  They  are  certainly  a 
final  determination  of  the  particular  matter  arising  upon  the  complainant's 
petition  (or  allowances,  and  direct  the  payment  of  money  out  of  the  fund  in 
the  hands  of  the  receiver.  Though  incidental  to  the  cause,  the  inquiry  was  a 
collateral  one,  having  a  distinct  and  independent  character,*  and  received  a 
final  decision.  The  administration  of  the  fund  for  the  benefit  of  the  bond- 
holders may  continue  in  the  court  for  a  long  time  to  come,  dividends  being 
made  from  time  to  time  in  payment  of  coupons  still  unsatisfied.  The  case  is  a 
peculiar  one,  it  is  true;  but  under  all  the  circumstances,  we  think  that  the 
proceeding  may  be  regarded  as  so  far  independent  as  to  make  the  decision 
substantially  a  final  decree  for  the  purposes  of  an  appeal. 

%  1104.  A  trust  fund  must  hear  the  expenses  of  its  administration.  Right 
qf  one  interested  jointly  with  others^  hut  who  has  alone  canned  on  the  necessary 
litiffcUion,  to  be  reimbursed  for  his  expenses. 

As  to  the  point  made  by  the  appellants,  that  the  complainant  is  only  a  cred- 
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itor,  seeking  satisfaction  of  his  debt.,  and  cannot  be  regarded  in  the  light  of  a 
trustee,  and  therefore  is  not  entitled  to  an  allowance  for  any  expenses  or  coun- 
sel fees  beyond  taxed  costs  as  between  party  and  party,  a  great  deal  may  bo 
said.  In  ordinary  cases  the  position  of  the  appellants  may  be  correct.  But  in 
a  case  like  the  present,  where  the  bill  was  filed  not  only  in  behalf  of  the  com- 
plainant himself,  but  in  behalf  of  the  other  bondholders  having  an  equal 
interest  in  the  fund,  and  where  the  bill  sought  to  rescue  that  fund  from  waste 
and  destruction  arising  from  the  neglect  and  misconduct  of  the  trustees,  and 
to  bring  it  into  court  for  administration  according  to  the  purposes  of  the 
trust;  and  where  all  this  has  been  done,  and  done  at  great  expense  and  trouble 
on  the  part  of  the  complainant,  and  the  other  bondholders  have  come  in  and 
participated  in  the  benefits  resulting  from  his  proceedings  —  if  the  complain- 
ant is  not  a  trustee,  he  has  at  least  acted  the  part  of  a  trustee  in  relation  to  the 
common  interest.  He  may  be  said  to  have  saved  the  fund  for  the  cestuis  que 
trusty  and  to  have  secured  its  proper  application  to  their  use.  There  is  no 
doubt,  from  the  evidence,  that,  besid.es  the  bestowment  of  his  time  for  years 
almost  exclusively  to  the  pursuit  of  this  object,  he  has  expended  a  large 
amount  of  money  for  which  no  allowapce  has  been  made  nor  can  properly  be 
made.  It  would  be  very  hard  on  him  to  turn  him  away  without  any  allow- 
ance except  the  paltry  sum  which  could  be  taxed  under  the  fee-bill.  It  would 
not  only  be  unjust  to  him,  but  it  would  give  to  the  other  parlies  entitled  to 
participate  in  the  benefits  of  the  fund  an  unfair  advantage.  He  has  worked 
for  them  as  well  as  for  himself,  and  if  he  cannot  be  reimbursed  out  of  the 
fund  itself,  they  ought  to  contribute^  their  due  proportion  of  the  expenses 
which  he  has  fairly  incurred.  To  make  them  a  charge  upon  the  fund  is  the 
equitable  way  of  securing  such  contribution.  And  such  charge  cannot  be 
justly  complained  of  by  the  trustees  of  th§  internal  improvement  fund,  be- 
cause, however  fair  may  have  been  the  conduct  of  the  present  trustees,  who 
were  elected  to  their  positions  since  the  acts  complained  of  were  committed 
by  their  predecessors,  those  acts,  as  the  event  of  the  cause  shows,  furnished 
abundant  ground  for  instituting  the  proceedings. 

It  is  a  general  principle  that  a  trust  estate  must  bear  the  expenses  of  its  ad- 
ministration. It  is  also  established  by  sufficient  authority  that  where  one  of 
many  parties  having  a  common  interest  in  a  trust  fund  at  his  own  expense 
takes  proper  proceedings  to  save  it  from  destruction  and  to  restore  it  to  the 
purposes  of  the  trust  he  is  entitled  to  reimbursement,  either  out  of  the  fund 
itself  or  by  proportional  contribution  from  those  who  accept  the  benefit  of  his 
eflForts.  This  has  long  been  the  rule  in  relation  to  proceedings  for  restoring 
property  to  the  uses  of  a  charity  which  has  been  unjustly  diverted  therefrom. 
Thus,  in  Attorney-General  v.  The  Brewers'  Company,  1  P.  W.,  376,  Lord 
Chancellor  Cowper  allowed  costs  Ik)  the  relators  out  of  the  improved  rents 
which  the}''  received  for  the  charity,  "for  that  they  had  been  serviceable  to 
the  charity  by  easing  them  of  the  six  hundred  and  twenty  pounds  debt  which 
was  claimed  against  them."  In  Attorney-General  v.  Kerr,  4  Beav.,  297,  it  is 
conceded  to  be  the  general  rule  that  the  relator  in  a  charity  information,  upon 
obtaining  a  decree,  is  entitled  to  his  costs  as  between  solicitor  and  client.  In 
that  case  they,  were  not  allowed  out  of  the  general  charity  estate,  but  were 
charged  upon  the  particular  property  recovered. 

The  same  rule  was  followed  in  Attorney-General  v.  Old  South  Society,  13 
Allen  (Mass.),  474.  Of  course  it  is  well  understood  that  costs  as  between  solic- 
itor and  client  include  all  reasonable  expenses  and  counsel  fees,  and  are  not 
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like  costs  as  between  party  and  party,  confined  to  the  taxed  costs  allowed  by 
the  fee-bill.  This  difference  is  pointed  out  in  the  case  of  In  re  Pasohall,  10 
Wall,  483, 493. 

The  same  rule  is  applied  1x)  creditors'  suits  where  a  fund  has  been  realized 
by  the  diligence  of  the  plaintiff.  In  England,  where  specialty  creditors  have 
a  preference,  a  simple-contract  creditor  who  recovers  a  fund  for  the  general 
benefit  is  allowed  his  costs,  as  between  party  and  party,  out  of  the  fund  in 
preference  to  all  other  claims ;  and  the  balance  of  his  costs,  as  between  solic- 
itor and  client,  are  to  be  paid  either  out  of  the  fund  or  pro  rata  by  all  the 
creditors  who  partake  of  the  benefit  of  the  suit.  This  was  the  judgment  in 
Stanton  v.  Hatfield,  1  Keen,  358 ;  followed  in  Thompson  v.  Cooper,  2  Col.  C. 
C,  87.  In  the  latter  case  Vice-Chancellor  Knight  Bruce  said :  "  Having  come 
in  and  proved,  and  obtained  the  benefit  of  the  suit  which  was  instituted  on 
their  behalf,  as  well  as  that  of  the  plaintiff,  it  cannot  be  just  that  in  such  a 
sait  —  a  suit  instituted  for  the  benefit  of  all  the  creditors  —  one  alone  should 
bear  the  burden  when  others  have  the  benefit."  To  the  same  purport  are 
Tootal  V.  Spicer,  4  Sim.,  510;  Larkins  v,  Paxton,  2  Myl.  &  K.,  320;  Barker  v. 
Wardle,  id.,  818;  Sutton  v.  Doggett,  3  Beav.,  9. 

The  rule  that  a  party  who  recovers  a  fund  for  the  common  benefit  of  cred- 
itors is  entitled  to  have  his  costs  and  expenses  paid  out  of  the  fund  prevails  in 
bankruptcy  cases.  In  Worrall  v.  Harford,  8  Ves.  Jr.,  4,  Lord  Eldon  said: 
*•''  The  petitioning  creditor  is  answerable  till  the  assignment.  Can  there  be  a 
doubt  that  the  assignees,  if  there  be  nothing  special  in  the  deed,  would  have 
a  clear  right  to  pay  all  the  expenses  incurred?  It  would  be  implied  if  not  ex- 
pressed." This  rule  has  been  followed  by  the  district  courts  of  the  United 
States.  See  a  forcible  opinion  of  Judge  Bryan  {In  re  Williams,  2  Bank.  Reg., 
28),  in  the  district  court  of  South  Carolina ;  and  In  the  Matter  of  O'Hara,  8 
Law  Eeg.  (N.  S.),  113,  in  the  western  district  of  Pennsylvania.  In  a  case  in 
Massachusetts  before  Judge  Lowell  the  same  rule  was  adopted.  The  petition- 
ing creditors  charged  as  an  act  of  bankruptcy  the  execution  of  a  mortgage  by 
the  debtors,  and  having  succeeded  after  much  opposition  in  substantiating  the 
charge  they  asked  that  counsel  fees  should  be  allowed  them  out  of  the  estate. 
The  remarks  of  Judge  Lowell  are  so  apposite,  and  seem  to  us  so  well  consid- 
ered, that  we  quote  from  his  opinion.  "  A  petition  in  inmtutn,^^  says  he,  "to 
have  a  debtor  adjudged  bankrupt  is  for  the  benefit  of  all  his  unsecured  cred- 
itors; and  a  favorable  decree  gives  them  all  a  proportionate  advantage,  and 
the  court  has  no  power  to  order,  as  is  often  done  in  chancery,  that  this  ad- 
vantage shall  depend  upon  their  contributing  to  the  expenses  of  the  suit;  but 
any  creditor  may  carry  on  the  proceedings  if  the  petitioner  should  refuse  to  do 
so;  and  after  adjudication  all  may  prove  their  debts.  In  this  case  the  fund 
from  which  the  dividend  will  be  paid  is  due  entirely  to  the  exertions  of  the 
petitioners  in  setting  aside  the  mortgage;  and,  in  most  cases,  though  not  in 
this,  no  single  creditor,  nor  any  three  or  four  of  them,  have  a  sufficient  interest 
to  enable  them  to  undertake  the  conduct  of  the  proceedings  without  positive 
loss  of  money  if  they  cannot  tax  the  expenses  on  the  fund,  for  those  expenses 

will  usually  exceed  the  dividend  on  their  debts The  strong  equities 

of  the  petitioner's  case  are  not  difficult  to  discover;  and  the  practice  under  the 
act  of  1841  was  to  allow  such  a  charge  out  of  the  assets,  as  I  find  by  examin- 
ing the  records.  My  doubt  was  of  my  power  in  the  premises  under  the  fee- 
bill  of  26th  February,  1853  (10  Stat.,  161),  which  does  not  appear  to  sanction 
it,  and  does  appear  to  be  intended  to  cover  the  whole  ground  of  taxation  of 

175 


§  llOd,  PRACTICE. 

costs  at  law  and  in  equity  and  admiralty;  and  by  the  general  orders,  theso 
petitions  follow  the  rule  of  cases  in  equity  in  all  matters  of  costs.  Upon  re- 
flection, I  have  concluded  that  the  fee-bill  is  probably  intended  to  reach  only 
taxable  costs  commonly  so  called,  and  may  have  its  full  effect  without  being 
construed  to  take  away  the  power  of  a  court  of  equity  to  permit  counsel  fees 
to  be  taxed  in  those  cases  where  a  fund  is  in  court  upon  or  to  which  different 
parties  have  distinct  rights  or  claims.  ...  I  have  been  referred  to  the 
record  of  a  case  in  equity  in  the  circuit  court  in  which  Judge  Sprague,  since 
the  passage  of  the  fee-bill,  ordered  the  counsel  fees  of  all  parties  to  be  paid  out 
of  the  fund;  and  Judge  Kane  adopted  a  like  rule  in  Ex  parte  Plitt,  2  Wall. 
Jr.,  453.  These  decisions,  afid  those  in  bankruptcy  already  cited,  justify  me 
in  construing  the  statute  in  the  way  which  the  equities  of  the  case  so  clearly 
demand." 

§  1105.  Fee-iiU  of  1863  qonstr^ted  as  to  powers  of  court  of  equity  to  make 
just  allowances  out  of  fund  under  its  control. 

The  views  here  expressed  with  regard  to  the  application  of  the  fee-bill  to 
cases  of  this  sort  are  undoubtedly  correct.  The  fee-bill  is  intended  to  regulate 
only  those  fees  and  costs  which  are  strictly  chargeable  as  between  party  and 
party,  and  not  to  regulate  the  fees  of  counsel  and  other  expenses  and  charges 
as  between  solicitor  and  client,  nor  the  power  of  a  court  of  equity,  in  cases 
of  administration  of  funds  under  its  control,  to  make  such  allowance  to  the 
parties  out  of  the  fund  as  justice  and  equity  may  require.  The  fee-bill  itself 
expressly  provides  that  it  shall  not  be  construed  to  prohibit  attorneys,  solic- 
itors and  proctors  from  charging  to  9,nd  receiving  from  their  clients  (other  than 
the  government)  such  reasonable  compensation  for  their  services,  in  addition 
to  the  taxable  costs,  as  may  be  in  accordance  with  general  u^ge  in  their  re- 
spective states,  or  may  be  agreed  upon  between  the  parties.  Act  of  February 
26,  1853,  ch.  80  (10  Stat.,  101 ;  R.  S.,  sec.  823).  And  the  act  contains  nothing 
which  can  be  fairly  construed  to  deprive  the  court  of  chancery  of  its  long- 
established  control  over  the  costs  and  charges  of  the  litigation,  to  be  exercised 
as  equity  and  justice  may  require,  including  proper  allowances  to  those  who 
have  instituted  proceedings  for  the  benefit  of  a  general  fund. 

This  court,  in  the  case  of  Cowdrey  v.  Galveston,  etc.,  Eailroad  Co.,  93  U.  S., 
352,  sustained  an  allowance  of  $5,000  for  counsel  fees  to  be  paid  to  counsel 
out  of  the  proceeds  of  a  railroad  mortgage,  foreclosed  in  the  circuit  court  far 
the  district  of  Texas  —  being  the  amount  agreed  by  the  trustees  to  be  paid 
for  instituting  proceedings  which  were  discontinued  by  the  intervention  of 
the  civil  war.  A  new  bill  was  afterwards  filed  by  some  of  the  bondholders, 
and  the  fund  was  brought  into  court  and  the  fee  in  question  was  directed  to 
be  paid  by  the  receiver.  We  regarded  the  charge  as  a  proper  one  to  be  paid 
out  of  the  fund.  Liberal  allowances  were  also  made  bv  the  circuit  court  in 
the  same  case  for  counsel  fees  and  other  charges  incurred  by  the  complainants 
in  the  cause,  which  were  never  brought  to  this  court  for  review. 

In  the  vast  amount  of  litigation  which  has  arisen  in  this  country  upon 
railroad  mortgages,  where  various  parties  have  intervened  for  the  protection 
of  their  rights,  and  the  fund  has  been  subjected  to  the  control  of  the  court 
and  placed  in  the  hands  of  receivers  or  trustees,  it  has  been  the  common 
practice,  as  well  in  the  courts  of  the  United  States  as  in  those  of  the  states, 
to  make  fair  and  just  allowances  for  expenses  and  counsel  fees  to  the  trustees 
or  other  parties  promoting  the  litigation  and  securing  the  due  application  of 
the  property  to  the  trusts  and  charges  to  which  it  was  subject.     Sometimes, 
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no  doubt,  these  allowances  have  been  excessive,  and  perhaps  illegal ;  and  we 
would  be  very  far  from  expressing  our  approval  of  such  large  allowances  to 
trustees,  receivei^  and  counsel  as  have  sometimes  been  made,  and  which  have 
justly  excited  severe  criticism. 

Still,  a  just  respect  for  the  eminent  judges  under  whose  direction  many  of 
these  cases  have  been  administered  would  lead  to  the  conclusion  that  allow- 
ances of  this  kind,  if  made  with  moderation  and  a  jealous  regard  to  the  rights 
of  those  who  are  interested  in  the  fund,  are  not  only  admissible,  but  agree- 
able to  the  principles  of  equity  and  justice. 

The  subject  of  allowances  to  be  made  to  trustees  eo  nomine  is  very  fully  ex- 
amined in  the  books.  An  exhaustive  citation  of  both  English  and  American 
authorities  is  to  be  found  in  the  notes  to  the  case  of  Bobinson  v.  Pett.  2  White 
<fe  Tudor's  Leading  Cases  in  Equity,  238,  American  edition,  pp.  512-600;  and 
see  Perry  on  Trusts,  sees.  894,  910,  912. 

It  is  unnecessary,  however,  to  pursue  the  subject  further.  The  conclusion 
to  which  we  have  come  is  that,  under  the  circumstances  of  this  case,  the  cir- 
cuit court  had  the  power  in  its  discretion  to  allow  to  the  complainant,  Yose,  his 
reasonable  costs,  counsel  fees,  charges  and  expenses  incurred  in  the  fair  prose- 
cution of  the  suit,  and  in  reclaiming  and  rescuing  the  trust  fund  and  causing 
it  to  be  subjected  to  the  purposes  of  the  trust.  The  allowances  made  for  these 
purposes  we  have  examined,  and  do  not  find  anything  therein  serioush'^  objec- 
tionable. The  court  below  should  have  considerable  latitude  of  discretion  on 
the  subject,  since  it  has  far  better  means  of  knowing  what  is  just  and  reason- 
able than  an  appellate  court  can  have.  It  is  not  shown  in  this  case  by  the  ap- 
pellants that  any  of  these  allowances  are  excessive,  or  that  the  expenditures- 
allowed  were  not  fairly  and  honestly  made. 

§  1 106.  Allowances  to  a  party  not  a  trustee  for  personal  services  in  the  litiga^ 
tion  disapproved  and  order  reversed. 

But  there  is  one  class  of  allowances  made  by  the  court  which  we  consider 
decidedly  objectionable.  We  refer  to  those  made  for  the  personal  services 
and  private  expenses  of  the  complainant.  In  England  and  some  of  the  states, 
no  such  allowance  is  made  even  to  trustees  eo  nomine.  In  other  states  it  i& 
But  the  complainant  was  not  a  trustee.  He  was  a  creditor,  suing  on  behalf 
of  himself  and  other  creditors  for  his  and  their  own  benefit  and  advantage. 
The  reasons  which  apply  to  his  expenditures  incurred  in  carrying  on  the  suit, 
and  reclaiming  the  property  subject  to  the  trust,  do  not  apply  to  his  personal 
services  and  private  expenses.  We  can  find  no  authority  whatever  for  any 
8och  charge  by  a  person  in  his  situation.  Where  an  allowance  is  made  to 
trustees  for  their  personal  services,  it  is  made  with  a  view  to  secure  greater 
activity  and  diligence  in  the  performance  of  the  trust,  and  to  induce  persons 
of  reliably  character  and  business  capacity  to  accept  the  office  of  trustee. 
These  considerations  have  no  application  to  the  case  of  a  creditor  seeking  his 
rights  in  a  judicial  proceeding.  It  would  present  too  great  a  temptation  to 
parties  to  intermeddle  in  the  management  of  valuable  property  or  funds  in 
which  they  have  only  the  interest  of  creditors,  and  that,  perhaps,  oaly  to  a 
small  amount,  if  they  could  calculate  upon  the  allowance  of  a  salary  for  their 
time  and  of  having  all  their  private  expenses  paid.  Such  an  allowance  has 
neither  reason  nor  authority  for  its  support. 

We  are  of  opinion,  therefore,  that  the  allowance  for  these  purposes  was 

illegally  made,  and  that  to  this  extent  the  orders  should  be  reversed.     Wo 

refer  to  the  allowance  in  the  last  order  of  $15,003.35  for  private  expenses,  and 
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of  $31,625  for  personal  services.  As  to  those  items  the  said  last  order  will  be 
reversed,  and  in  all  other  respects  both  of  the  orders  appealed  from  will  be 
affirmed ;  and  it  is  so  ordered. 

Dissenting  opinion  by  Mr.  Justice  Miller. 

While  I  agree  to  the  decree  of  the  court  in  this  case,  I  do  not  agree  to  the 
opinion,  so  far  as  it  is  an  argument  in  favor  of  a  principle  on  which  is  founded 
the  grossest  judicial  abuse  of  the  present  day ;  namely,  the  absorption  of  a 
property  or  a  fund  which  comes  into  the  control  of  a  court,  by  making  al- 
lowances for  attorneys'-fees  and  other  expenses  pending  the  litigation,  pay- 
able out  of  the  common  fund,  when  it  may  be  finally  decided  that  the  party 
who  employed  the  attorney  or  incurred  the  costs  never  had  any  interest  in 
the  property  or  fund  in  litigation. 

This  system  of  paying  from  a  man's  property  those  engaged  in  the  effort 
to  wrest  it  from  him  can  never  receive  mj' approval;  and  as  I  have  had  no 
opportunity  to  examine  the  authorities  cited  in  the  opinion,  I  can  do  no  more 
than  protest  against  the  doctrine. 


THE  SCHOONER  HARRIET. 
(District  Court  for  New  York:  01cott,.184r-187.    1845.) 

Opinion  by  Betts,  J. 

Statement  of  Facts. —  The  libelant  sues  in  rem  by  a  summary  proceeding 
to  recover  wages  earned  by  his  son,  a  minor,  as  a  hand  on  board  the  schooner 
Harriet,  making  trips  from  Saugerties,  Ulster  county,  to  Troy,  Albany,  Hud- 
son, New  York,  Brooklj'n,  and  some  other  ports  on  the  East  river. 

The  testimony  of  the  boy  proves  the  services  to  have  been  rendered,  and 
that  $17.25  is  due  for  his  wages.  This  evidence  is  corroborated  by  other  wit- 
nesses, except  as  to  the  balance  due.    They  were  unable  to  testify  to  that  point. 

The  claimant  attempted,  by  cross-examination  of  the  boy  and  the  exhibition 
of  his  own  memorandum  book,  to  prove  that  a  larger  amount  of  payments  had 
been  made  to  him,  but  in  this  he  was  unsuccessful,  and  nothing  was  elicited  to 
conflict  with  his  evidence  in  chief  as  to  the  actual  balance  due. 

Upon  the  facts  proved,,  in  my  opinion,  there  can  be  no  doubt  that  the  libel- 
ant is  entitled  to  recover,  as  claimed,  $17.25,  with  interest  from  the  1st  of  Au- 
gust last.  Indeed  this  is  not  very  seriously  controverted  by  the  counsel  for 
the  claimant,  but  the  point  most  discussed  and  relied  upon  arises  on  the  ques- 
tion whether  the  libelant  shall  recover  or  pay  costs  in  this  court  and  in  this 
form  of  action.  ^ 

It  was  proved  by  the  boy  that  the  claimant,  who  is  master  and  paft  owner  of 
the  schooner,  lived  in  the  same  township  with,  and  but  four  or  five  miles  dis- 
tant from,  the  libelant,  and  that  the  libelant  made  the  bargain  personally  with 
him  for  the  services  for  which  this  suit  has  been  instituted.  The  claimant 
further  proved  that  he  occupied  a  house  and  a  small  piece  of  land  at  that  place, 
as  owner,  and  had  money  at  interest,  $700  at  one  place  and  $200  at  another. 

§  1107.  Hule  as  to  costs  in  admiralty  when  libelant  had  a  clea/r  remedy  in  the 
local  courts. 

The  rule  enforced  in  this  court  in  this  respect  is,  in  suits  in  rem  for  services 
on  board  vessels  upon  inland  waters  of  the  state,  the  libelant  shall  not  recover 
costs  if  he  had  a  clear  remedy  known  to  him  in  the  local  law  courts. 
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§  1108.  Evidence  held  sufficient  to  cast  the  iurden  on  the  claimant  of  proving 
that  the  libelant  had  a  clear  remedy  ifi  the  local  courts. 

Where  the  owner  or  master  hiring  a  mariner  for  that  service  is  of  undoubted 
responsibility  and  can  be  proceeded  against  conveniently  by  the  mariner  at  his 
place  of  residence,  and  the  seaman  chooses  to  resort  to  the  expensive  process 
of  the  admiralty,  his  costs  of  suit  should  be  borne  by  himself  and  not  be 
thrown  upon  the  owner.  The  debt  maj'  be  collected  with  equal  celerity  and 
certainty  in  a  justice's  court  at  a  charge  of  a  few  shillings  as  before  this  tri- 
bunal under  the  burthen  of  costs  exceeding  the  amount  of  the  debt.  To  show 
that  his  case  does  not  fall  within  the  principle  of  the  practice,  the  libelant  of- 
fered evidence  of  common  report  and  the  opinion  of  the  neighbors  that  the 
claimant  was  largely  in  debt  and  dilatory  and  evasive  in  satisfying  obligations 
against  him,  and  that  it  would  be  difficult  to  reach  bis  property,  if  he  actually 
owned  any,  by  process  from  the  local  courts.  The  testimony  is  not  so  definite 
and  direct  as  to  establish  ihefact  that  debts  could  not  be  so  collected  from  the 
claimant,  but  they  afford  a  colorable  cause  or  warrant  for  the  libelant  to  at- 
tach the  vessel  in  the  first  instance  and  impose  on  the  claimant  the  onus  of 
showing  that  the  other  method  would  afford  a  sure  remedy  to  the  libelant 
without  his  resorting  to  an  attachment  out  of  this  court. 

§  1109.  The  libelant  is  not  obliged  to  resort  to  the  local  courts  in  the  first  in- 
stance^  unless  his  remedy  there  is  convenient  and  su7'e. 

The  testimony  offered  by  the  claimant  tends  to  strengthen  the  doubt  as  to 
a  clear  remedy  for  the  recovery  of  small  debts  against  him  at  law.  His 
brother  testifies  to  his  ownership  and  possession  of  the  house  and  lot  of  land, 
but  no  evidence  is  offered  that  he  had  a  dollar's  worth  of  personal  property, 
subject  to  execution,  out  of  which  the  debt  could  be  secured  in  case  the  libel- 
ant obtained  judgment  against  him,  and  real  estate  is  not  bound  by  such  judg- 
ment. 

He  is  not  subject  to  imprisonment  for  the  debt,  and  it  is  not  made  to  appear 
that  the  libelant  would  be  in  a  better  condition  to  make  the  monev  bv  aid  of 
a  judgment  in  a  justice's  court  than  without  one.  He  applied  for  payment 
three  several  times  to  the  claimant  personallj^without  success,  and,  under  the 
circumstances,  I  am  satisfied  he  was  justified  in  taking  his  proceeding  in  the 
first  instance  against  the  vessel.  A  principle  similar  to  that  invoked  by  the 
claimant  obtains  in  courts  of  civil  law.  If  the  defendant,  upon  being  sued, 
pleads,  in  limine  litisy  that  no  demand  was  made  upon  him  for  the  debt  before 
the  institution  of  the  suit;  that  he  was  and  still  is  ready  and  willing  to  pay 
the  demand  claimed,  he  will  not  be  mulcted  in  cost^;  but  if  no  demand  was 
made  and  he  defends  the  suit  upon  other  grounds,  he  is  liable  for  costs. 
Brown  v.  Saul,  4  Mart.,  N.  S.  (La.),  438;  Howard  v.  Steamboat  Columbia,  1 
La.,  420.  The  object  of  the  rule  was  to  prevent  an  unnecessary  and  wanton 
resort  to  the  somewhat  severe  and  expensive  process  allowed  in  admiralty;  but 
It  would  counteract  the  policy  which  protects  a  mariner's  earnings,  to  put  him 
to  the  expense  and  delay  of  a  suit  at  law,  in  order  to  ascertain  whether  he 
could  in  that  way  recover  the  wages  due  him.  He  should  rightly  and  in  equit}'- 
be  restricted  to  that  method  only  in  case  his  remedy  thereby  is  convenient  and 
sure.  I  shall,  therefore,  order  a  decree  to  be  entered  up  for  the  libelant  for 
the  wages  as  above  stated,  with  summary  costs  to  be  taxed. 
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THE  VICTORY. 
(District  Court  for  New  York:  Blatchford  &  Howland,  448-454.    1834.) 

Statement  of  Facts. —  This  was  a  libel  for  wages,  and  after  the  cause  was 
far  advanced  was  settled  out  of  court  by  the  parties  without  consulting  the 
libelant'^s  proctor.  The  settlement  was  set  up  by  a  supplemental  answer  by 
way  of  plea  puis  darrein  continuance^  to  which  the  proctor  for  the  libelant 
filed  a  replication.  At  the  instance  of  the  latter  the  court  allowed  the  cause 
to  be  noticed  for  a  hearing,  and  the  proctor  notified  the  proctor  for  the  claim- 
ant that  the  cause  was  continued  in  prosecution  to  recover  the  taxable  costs 
unpaid. 

§  1110.  General  principles  as  to  the  rights  of  a  proctor  or  attorney  in  case  of 
an  oxit-door  settlement  without  his  knowledge. 

Opinion  by  Betts,  J. 

In  the  case  of  The  Sarah  Jane,  Bl.  &  How.,  401,  this  court  decided  that  an 
out-door  settlement  of  a  cause  with  a  seaman  prosecuting  for  the  recovery  of 
wages  would  not  be  allowed  as  of  course  to  debar  the  libelant's  proctor  from 
the  recovery  of  costs;  and  that,  when  the  right  to  recover  the  debt  and  costs 
was  manifest,  the  court  would  regard  such  settlement  as  a  fraud  on  the  sea- 
man and  on  the  officers  of  the  court,  in  respect  to  their  costs,  and  would  retain 
possession  of  the  thing  against  which  the  suit  was  proceding  until  the  taxable 
costs  were  satisfied.  That  decision  did  not  assume  a  power  in  the  court  to 
deny  to  seamen,  in  common  with  other  suitors,  the  right  of  compromising 
their  lawsuits,  for  arrangements  of  this  kind  made  in  that  case  were  allowed 
to  stand  in  full  force;  but  it  proceeded  upon  the  broad  doctrine  that  the  court 
is  bound  to  exercise  a  supervisory  authoritj'  over  agreements  of  that  charac- 
ter entered  into  with  seamen  personally,  and  to  see  that  no  injustice  or  wrong 
is  done  them.  There  can,  however,  be  no  doubt  upon  general  principles  that 
a  court  of  admiralty  will  retain  a  suit  to  pass  upon  questions  of  costs,  although 
the  principal  cause  of  action  is  adjusted  and  no  other  matter  remains  for  de- 
cision. The  doctrine  may  be  applied  to  other  proceedings  in  the  court,  as 
well  as  to  actions  b}^  sailors  for  wages.  It  would  follow  as  a  necessary  inci- 
dent to  the  course  of  procedure  in  rem^  where  the  thing  itself  remains  with 
the  court  until  all  the  equities  connected  with  the  lien  upon  which  it  was  at- 
tached are  satisfied,  and  because,  after  a  warrant  is  issued,  the  costs  become, 
equally  with  the  main  demand,  a  portion  of  the  lien. 

The  court  of  admiralty  will  support  a  reasonable  and  fair  offer  of  settle- 
ment made  to  a  sailor  before  suit  brought  by  imposing  costs  on  him  if  he 
refuses  the  offer  and  sues  for  wages  at  large.  And  since,  if  the  action  is  de- 
fended, it  is  to  be  carried  on  by  the  claimant  or  respondent  without  expecta- 
tion of  reimbursement  from  a  common  mariner,  the  court  will  be  cautious  not 
to  construe  an  offer  to  settle  into  an  admission  of  the  justice  of  the  demand. 
It  is  rather  regarded  as  an  attempt  to  avoid  an  expensive  litigation  by  paying 
a  specific  amount  to  be  free  from  it.  Accordingly,  if  the  matter  is  referred  to 
the  court,  the  precise  sum  offered  is  decreed,  and  without  costs,  when  the  proof 
does  not  show  that  the  mariner  must  have  recovered  more  had  the  suit  pro- 
gressed. The  court  acquaints  itself  with  the  fair  rights  of  the  seaman  and 
endeavors  to  give  a  liberal  construction  to  offers  of  compromise  with  him. 
After  a  suit  is  in  court,  however,  it  is  subject  to  the  supervision  of  the  proc- 
tors.    In  courts  of  civil  law,  according  to  the  strict  principles  of  practice,  the 

parties  themselves  have  no  authoritj'-  over  the  cause  after  their  regular  ap- 

180 


COSTS  AND  FEES.— IN  QENERAL.  §1110. 

pearance  by  proctors.  The  proctor  is  regarded  as  dominus  litis,  having  the 
management  and  control  of  all  the  proceedings  until  a  final  decree,  or  until 
his  authority  is  revoked.  In  actions  by  mariners  especially,  the  promovents 
are  regarded  as  essentially  under  tutelage.  Every  dealing  with  them  person- 
ally by  an  adversary  party,  in  respect  to  their  suits,  will  be  scrutinized  by  the 
court  with  great  distrust.  Lord  Stowell  declares  that  negotiations  with  sea- 
men, even  before  suit  brought,  are  conducted  more  to  the  satisfaction  of  the 
court  when  intrusted  to  their  proctors  (The  Frederick,  1  Hagg.,  211,  220); 
thus  distinctly  implying  that  the  court  may  extend  its  g^iasi  guardianship  to 
their  interests  not  in  prosecution.  And  the  authorities  are  clear  to  the  point, 
that  bargains  to  the  disadvantage  of  seamen,  in  respect  to  their  services  and 
the  wages  due  them,  will  not  be  regarded  in  admiralty  courts  when  uncon- 
scientious or  overreaching  in  their  bearing.  There  would  be  still  greater  reason 
in  a  case  presenting  a  clear  ground  for  recovery  to  withhold  from  them  an 
unrestrained  control  over  the  rights  of  their  proctors,  which  become  blended 
with  their  own  after  suit  instituted.  Accordingly,  the  payment  of  a  particular 
sum  to  a  mariner  out  of  court,  without  the  knowledge  of  his  proctor,  to  settle 
a  suit  for  wages  in  progress  and  prepared  for  decision,  if  sanctioned  as  a  set- 
tlement of  the  cause  so  far  as  a  recoverv  of  the  matter  in  demand  was  con- 
cerned,  would  still  be  regarded  by  the  court  as  evidence  against  a  claimant  or 
respondent,  diflferent  from  what  an  offer  of  the  same  sum  to  prevent  a  suit 
would  be.  Such  a  payment  does  not  wear  the  face  of  only  purchasing  peace 
or  buying  off  the  hazards  of  a  lawsuit,  but  it  is  bidding  against  the  greediness 
and  ignorance  of  the  seaman,  after  the  respondent  or  claimant  is  aware  of  the 
strength  of  the  seaman's  case  and  of  the  weakness  of  his  own.  Coming  in 
that  shape,  it  may  well  be  acted  upon  as  an  acknowledgment  that  the  sea- 
man was  justly  entitled  to  the  full  amount  paid. 

The  transaction  bears  another  aspect.  If  not  explained  on  the  part  of  the 
master  or  owner,  the  court  must  consider  a  settlement  so  made  to  have  been 
procured  for  the  purpose  of  depriving  the  libelant's  proctor  of  the  legal  costs 
accrued  in  the  action.  Those  costs  almost  inevitably  follow  a  recovery  in  a 
sait  for  wages.  They,  equally  with  the  wages,  are  a  lien  on  the  vessel  from  i 
the  moment  she  is  attached.  When  the  testimony  before  the  court  indicates 
to  the  master  or  owner  that  the  seamen  must  have  a  decree  in  their  favor,  he 
will  be  deemed,  ih  procuring  a  settlement  and  release,  to  have  employed  the 
temptation  of  cash  in  hand  to  influence  needy  and  reckless  parties  to  desert 
their  suit  and  fraudulently  throw  the  costs  upon  their  own  proctor. 

At  law,  where  costs  are  incident  to  the  success  of  the  suitor's  claim  or  de- 
fense, and  accordingly  depend  upon  the  final  event  of  the  litigation,  a  set- 
tlement between  the  parties  is  ordinarily  held  to  extinguish  all  claims  for 
costs  on  the  part  of  the  attorney  of  either,  as  against  the  other.  Watson  v. 
Depeyster,  1  Caines,  66;  Johnston  v.  Brannan,  5  Johns.,  268;  The  People  v. 
llardenbergh,  8  Johns.,  335;  Chapman  v.  Ilaw,  1  Taunt.,  341 ;  Graves  v,  Eades, 
5  id.,  429;  Charlwood  v.  Berridge,  1  Esp.,  345;  Nelson  v.  Wilson,  6  Bing.,  568. 
But  even  courts  of  law  will  protect  attorneys  against  settlements  made  col- 
lusivcly,  with  intent  to  destroy  their  remedies  for  costs,  and  even  against  those 
which  are  made  after  notice  to  pay  costs  to  the  attorney.  Pinder  v.  Morris, 
3  Caines,  165;  Martin  t\  Ilawks,  15  Johns.,  405;  Swain  v.  Senate,  5  Bos.  & 
Pull.,  99;  Cole  v.  Bennett,  6  Price,  15.  Slight  circumstances  are  often  re- 
garded as  competent  proof  of  collusion  —  as  that  the  party  settled  with  has  a 
good  cause  of  action,  and  is  irresponsible  to  satisfy  his  attorney's  costs;  or  that 
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there  is  an  appearance  of  concealment  in  the  settlement.  In  some  instances 
the  English  courts  have  regarded  the  mere  retainer  of  an  attorne}^  where  no 
arrest  of  the  party  had  yet  been  made,  as  legal  notice  to  the  opposite  party 
that  the  demand  could  only  be  settled  with  the  attorney  or  on  a  satisfaction 
of  his  costs.  Toms  v.  Powell,  7  East,  536.  There  must  necessarily  be  much 
technicality  mingling  with  the  judgment  of  courts  of  law  in  relation  to  costs 
as  the  concomitant  of  a  suit.  An  attorney  is,  accordingly,  not  allowed  to  con- 
tinue the  suit,  to  recover  his  costs,  after  his  client  has  discharged  the  action, 
unless  fraud  and  collusion  in  the  settlement  render  it  nugatorj^. 

Courts  proceeding  upon  the  principles  of  the  civil  law  act  upon  broader 
doctrines.  The  charges  a  party  sustains  in  contesting  a  suit  are  estimated 
with  reference  to  all  the  equities  brought  to  view,  and  are  apportioned  ad 
libitum  by  the  courts.  In  chancery  and  in  the  ecclesiastical  courts  costs  are 
regarded  as  a  distinct  equity,  though  taking  origin  in  and  springing  out  of 
the  general  subject  of  controversy.  The  unsuccessful  or  litigious  party,  pro 
salute  animcBy  may  undergo  the  penalty  of  costs  in  correction  of  a  disposition 
considered  to  be  too  grasping  or  refractory.  Those  courts  also  regard  the 
reality  of  rights  and  interests  more  than  their  technical  name  and  aspect. 
Costs  are  treated  as  the  distinct  and  exclusive  right  of  the  proctor,  although 
nominally  granted  to  the  party.  This  right  will  be  vigorously  supported  by 
the  courts,  subject  only  to  the  general  principles  upon  which  costs  are  allowed 
or  denied.  The  proctor's  interests  and  those  of  his  client  are  one  in  that  re- 
spect only.  "When  the  right  is  settled  the  interference  of  a  party  chargeable 
with  costs  to  dispossess  the  proctor  of  his  remedy  for  them  would  be  grossly 
irregular.  The  court  of  admiralty  proceeds  upon  analogous  principles  with 
other  courts  which  take  jurisdiction  conformably  to  the  rules  of  the  civil  law, 
and  imposes  or  withholds  costs,  in  respect  to  parties,  according  to  their  fair 
merits  and  equities  in  relation  to  the  subject-matter  of  the  litigation.  And, 
in  regard  to  the  incidental  interests  of  proctors,  it  does  not  consider  its  power 
in  this  behalf  controlled  by  any  compromise  between  the  parties  which  does 
not  appear  apud  acta.    The  Thomas  Handford,  2  Hagg.,  61,  note. 

§  1 1 11.   Circumstances  of  the  present  case  showing  fraud  on  the  proctor. 

To  determine,  therefore,  the  disposition  of  costs  as  between  the  parties,  the 
court  must  necessarily  inform  itself  of  their  relative  rights  and  liabilities,  and 
examine  the  circumstances  indicative  of  bona  fides  in  the  suitors,  either  in 
bringing  the  action  or  in  defending  it.  The  settlement  now  in  question  is 
marked  by  exceedingly  suspicious  traits.  The  suit  had  progressed  almost  to 
maturity.  Large  expenses  were  already  incurred.  The  whole  case  of  the 
libelant  was  known  to  the  claimant.  The  libelant  is  a  transient  person,  wholly 
irresponsible  for  the  expenses,  and  it  was  accordingly^  manifest  that  they  must 
be  lost  to  the  proctor  if  they  were  not  obtained  from  the  claimant  by  an  award 
of  costs  or  secured  in  the  damages  decreed  against  him  and  recovered  by  the 
libelant.  The  libelant  is  an  illiterate  black  man,  alleged  by  the  claimant  to 
be  disorderly  and  reckless.  He  is  no  doubt  the  kind  of  person  with  whom 
the  proffer  of  ready  money  would  be  likely  to  have  quick  influence.  It  is  not 
to  be  expected  his  avidity  would  be  restrained  by  any  concern  for  the  rights 
of  his  proctor,  and  he  may,  withal,  have  been  ready  to  unite  in  a  trick  upon 
his  lawyer  without  great  concern  as  to  its  honesty.  Under  such  circumstances 
the  claimant  negotiated  a  secret  settlement  with  him,  paid  him  §50  in  cash, 
and  took  his  release  in  full  satisfaction  of  the  cause  of  action.  In  this  the 
claimant  had  the  assistance  of  his  own  counsel,  whilst  the  libelant  acted  with- 
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out  the  presence  of  any  legal  adviser.  This  has  the  appearance  of  dealing 
separately  with  the  libelant  with  intent  to  defeat  a  recovery  of  costs,  and  noth- 
ing would  induce  the  court  to  uphold  a  transaction  so  managed  short  of  evi- 
dence that  the  libelant  had  but  a  questionable  ground  of  action,  or  that  the 
claimant  would  be  enabled  to  present  a  meritorious  defense,  so  that  the  court 
could  pronounce  the  bargain  a  fair  one  for  the  libelant,  and  one  which  his 
proctor  ought  to  have  sanctioned  if  consulted. 

It  is  urged,  accordingly,  that  the  claimant  furnishes  at  least  prima  facte 
evidence  of  a  substantial  defense  on  the  merits.  But  the  answer  nowhere  sets 
up  a  misconduct  which  could  operate  as  a  satisfaction  of  wages.  It  does  not 
claim  a  forfeiture  of  them,  and  if,  on  a  trial,  it  had  been  sustained  throughout, 
it  would  only  have  exonerated  the  vessel  from  the  libelant's  claim  for  wages 
after  his  discharge  at  Rio  Janeiro,  but  would  in  no  way  affect  his  right  to  a 
full  recovery  of  wages  up  to  that  time.  Wages  were  thus  due  the  libelant  for 
eight  months,  so  that,  after  deducting  the  advances  to  him,  a  balance  of  $100 
would  have  been  left,  against  which  the  answer  sets  up  no  payment.  To  this 
most  be  added  two-thirds  of  the  advance  which  the  master  is  bound  by  statute 
to  make  on  discharging  a  seaman  in  a  foreign  port.  It  accordingly  results 
that  upon  the  pleadings  and  proofs  before  the  court  the  libelant  is  entitled  to 
recover  a  sum  exceeding  $100,  without  regarding  his  claim  for  wages  subse- 
quent to  the  time  he  left  the  vessel.  It  is  manifest,  therefore,  that  the  settle- 
ment was  highly  advantageous  to  the  claimant,  even  if  he  is  compelled  to  pay 
the  costs  of  suit  in  addition  to  the  compromise  money.  If  he  is*  released 
from  paying  costs,  he  makes  a  large  saving,  and  has,  in  effect,  succeeded  in 
perpetrating  a  fraud  on  the  libelant  or  his  proctor. 

It  can  hardly  be  supposed  that,  had  the  terms  of  compromise  been  referred 
to  the  court,  it  would  have  sanctioned  a  settlement,  in  view  of  the  pleadings 
and  proofs  before  it,  without  also  imposing  costs.  The  equity  with  respect  to 
costs,  then,  remains  unaffected  by  the  arrangement  pleaded  as  a  satisfaction 
and  release.  Conceding  that  a  suitor  has,  in  this  court,  equally  as  at  law,  an 
abstract  right  to  discharge  from  the  lien  for  costs  the  thing  or  proceeds  held 
under  arrest,  a  proceeding  like  this,  behind  the  back  of  the  proctor,  and  oper- 
ating to  deprive  him  of  his  rights,  could  hardly  be^  upheld  in  any  tribunal. 

As  the  libelant  does  not  invoke  the  court  to  relieve  him  from  the  bargain, 
as  being  unequal  in  respect  to  his  rights,  it  will  not  be  interfered  with  further 
than  to  declare  that  the  settlement  is  no  bar  to  the  proctor's  remedy  for  costs. 
But  as  the  proctor  has  unnecessarily  made  costs  by  replying  to  the  supple* 
mental  answer,  and  noticing  the  cause  upon  the  issue  thus  framed,  the  taxable 
costs  arising  from  those  proceedings  must  be  allowed  to  the  claimant  as  a 
set-off.  Decree  accordingly. 

CANTER  V.  AMERICAN  INSURANCE  COMPANY. 
(8  Peters,  807-819.    1880.) 

Opinion  by  Stokt,  J. 

Statement  of  Facts. —  This  case  was  formerly  before  this  court  upon  an 
appeal  taken  by  the  original  libelants,  the  American  and  Ocean  Insurance 
Companies,  to  the  decree  of  the  circuit  court  awarding  restitution  of  the  prop- 
erty to  the  claimant,  Canter,  with  costs.  That  decree  was  affirmed  by  this 
<K>nrt,  and  a  mandate  issued  to  the  circuit  court,  commanding  ''that  such  exe- 
cution and  proceedings  be  had  in  said  cause  as  according  to  right  »^4  justice 
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and  the  la>ys  of  the  United  States  ought  to  be  had,  the  appeal  notwithstand- 
ing."    The  case  is  reported  at  large  in  1  Pet.,  511. 

When  the  case  came  before  the  circuit  court  upon  the  mandate,  Canter  made 
an  application  to  the  court  to  refer  the  same  to  the  proper  officer  to  examine 
into  the  damages  sustained  bv  him  in  consequence  of  the  proceedings  of  the 
libelants,  and  to  report  thereon.  A  reference  was  accordingly  made  to  the 
re;i;ister  to  ascertain  the  damages ;  and  when  the  case  came  on  before  him 
the  libelants  entered  a  protest  against  any  such  proceedings  upon  the  grounds 
that  the  mandate  gave  no  authority  to  inquire  into  damages;  that  none  had 
been  in  fact  awarded,  either  by  the  district,  circuit  or  supreme  court;  and 
that  the  libelants  were  not  in  any  manner  liable  for  damages.  The  register, 
notwithstanding  the  protest,  proceeded  to  inquire  into  the  damages,  and  made 
his  report  thereon  to  the  circuit  court,  where  the  same  grounds  of  objection 
were  again  taken  by  the  libelants.  The  court,  upon  the  hearing,  asserted  the 
right  to  inquire  into  the  damages  as  a  matter  undisposed  of  in  the  former  de- 
cree; but  denied  any  allowance  of  them  \ipon  the  merits,  and  decreed  costs 
and  expenses  only  to  the  claimant.  From  this  last  decree  both  parties  have 
appealed  to  this  court;  and  the  case  now  stands  before  us  for  judgment  upon 
these  cross-appeals. 

It  is  proper  to  add  that  the  libelants,  in  their  original  libel,  prayed  that  the 
three  hundred  and  fifty-six  bales  of  cotton  might  be  decreed  to  them,  with 
damages  and  costs;  and  that  the  claimant  Canter,  in  his  claim,  also  prayed  for 
restitution  of  the  cotton,  with  damages  and  costs.  The  district  court  decreed 
restitution  to  the  libelants  of  part  of  the  cotton,  and  dismissed  the  libel  as  to 
the  residue,  without  any  award  of  damages  on  either  side.  Both  parties  ap- 
pealed from  this  decree  to  the  circuit  court,  where,  upon  the  hearing,  the  de- 
cree of  the  district  court  was  reversed,  and  restitution  of  all  the  cotton  was 
decreed  to  Canter,  with  costs  (as  has  been  before  mentioned),  but  without  any 
award  of  damages  or  any  express  reservation  of  that  question  in  the  decree. 

Two  questions  have  been  made  and  argued  at  the  bar.  The  first  is,  Whether, 
under  the  circumstances,  the  inquiry  into  damages  could  be  entertained  by  the 
court  below  after  the  cause  was  remanded  for  execution  by  the  mandate  of 
this  court?  The  second  ig,  Whether,  if  such  proceedings  could  be  had,  the 
present  is  a  fit  case  for  damages? 

§  1112.  Where  there  is  probable  ground  for  the  losing  party  the  ntccessful 
party  may  have  costs  but  not  damages. 

In  respect  to  the  last  question,  if  we  felt  at  liberty  to  entertain  it,  we  should 
have  no  difficulty  in  concurring  in  the  opinion  of  the  circuit  court  that  this 
case  was  not  a  fit  one  for  an  award  of  damages.  The  proceedings  of  the  libel- 
ants were  in  the  ordinary  course  to  vindicate  a  supposed  legal  title  to  the 
property.  There  is  no  pretense  to  say  that  the  suit  was  instituted  without 
probable  cause,  or  Avas  conducted  in  a  malicious  or  oppressive  manner.  The 
libelants  had  a  right  to  submit  their  title  to  the  decision  of  a  judicial  tribunal 
in  any  legal  mode  which  promised  them  an  effectual  and  speedy  redress.  They 
have  failed;  not  so  much  from  any  infirmity  in  their  original  title  as  from  the 
sentence  of  a  court  of  competent  jurisdiction  (whose  very  jurisdiction  was  the 
matter  in  question)  having  been  adjudged  to  be  conclusive  upon  that  title. 
Where  parties  litigate  in  the  admiralty,  and  there  was  a  probable  ground  for 
the  suit  or  defense,  the  court  consider  the  only  compensation  which  the  suc- 
cessful party  is  entitled  to  is  a  compensation  in  costs  and  expenses.     If  the 
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party  has  suffered  any  loss  beyond  these,  it  is,  as  was  jastly  observed  in  the 
opinion  of  the  circait  court,  damiium  absque  injuria. 

§  1 1 1 3.  A  decree  for  restitutioix  of  property  and  coats  is  a  denial  of  damages^ 
and  the  party  mitst  appeal  or  waive  Ms  claim. 

Bat  we  are  of  opinion  that  the  question  of  damages  is  not  now  open  before 
this  court.  The  original  decree  of  restitution  with  costs,  without  any  allow- 
ance of  damages,  or  any  express  reservation  of  that  question,  was  a  virtual  de- 
nial of  damages,  and  a  final  decree  as  to  the  demand  of  damages  set  up  by 
Canter  in  his  original  claim.  It  was  his  duty  at  that  time  to  have  filed  a  cross- 
appeal,  if  he  meant  to  rely  upon  his  claim  for  damages;  and  not  having  then 
done  so,  it  was  a  waiver  of  the  claim  and  a  submission  to  the  decree  of  resti- 
tation  and  costs  only.  It  is  of*  great  importance  to  the  due  administration  of 
justice,  and  is  in  furtherance  of  the  manifest  intention  of  the  legislature,  in 
giving  appellate  jurisdiction  to  this  court  upon  final  decrees  only,  that  causes 
should  not  come  up  here  in  fragments  upon  successive  appeals.  It  would  oc- 
casion very  great  delays  and  oppressive  expenses.  We  have  already  had  occa- 
sion to  advert  to  this  subject  in  the  cases  of  The  Santa  Maria,  10  Wheat.,  431 ; 
The  Palmyra,  10  Wheat.,  502;  Chace  v.  Vasquez,  11  Wheat.,  429.  We  wish 
it  now  to  be  understood  by  the  bar  as  the  settled  practice  of  this  court,  that, 
whatever  damages  are  claimed  by  the  libelant  or  the  claimant  in  the  original 
proceedings,  if  a  decree  for  restitution  and  costs  only  passes,  it  is  a  virtual  de- 
nial of  damages,  and  the  party  will  be  deemed  to  have  waived  the  claim  for 
damages,  unless  he  then  interposes  an  appeal  or  cross-appeal  to  sustain  that 
claim. 

§  1114.  Alloioance  of  costs  and  expenses  rests  in  the  soufid  discretion  of  the 
courty  and  no  appeal  lies  from  it. 

As  to  the  costs  and  expenses,  we  perceive  no  error  in  the  allowance  of  them 
in  the  circuit  court.  They  are  Aot  matters  positively  limited  by  law,  but  are 
allowed  in  the  exercise  of  a  sound  discretion  of  the  court.  And,  besides,  it 
may  bo  added  that  no  appeal  lies  from  a  mere  decree  respecting  costs  and  ex- 
penses.   The  decree  of  the  circuit  court  is  therefore  affirmed,  with  costs. 

THE  CANAL-BOAT  INDEPENDENT. 
(District  Court  for  New  York:  9  Benedict.  489-491.     1878.) 

§  1115.  J^eet  of  notice  to  the  marshal  not  to  put  a  keeper  in  a  vessel.  Lihelr 
ant  still  liable  for  keeper's  fees  unless  he  applies  to  the  court  for  a  withdrawal 
of  the  keeper. 

Opinion  by  Choatb,  J. 

Appeal  from  clerk's  taxation  of  the  costs  of  the  marshal.  The  suit  was  a 
possessory  suit,  and  under  the  mandate  issued  on  the  filing  of  the  libel  the 
marshal  attached  the  vessel  and  put  a  keeper  in  charge  December  3, 1877.  At 
the  time  of  the  issuing  of  the  process  the  libelant's  proctor  gave  notice  to  the 
marshal  not  to  place  a  keeper  in  charge.  After  return  of  process,  appearance, 
claim  and  answer,  and  after  trial,  the  libel  has  been  dismissed  with  costs.  In 
taxing  the  costs  of  the  marshal  the  clerk  has  allowed  his  disbursements  for 
keeper's  fees.    The  libelant  appeals. 

The  process  which  the  libelant  sued  out  directs  the  marshal  "to  attach  the 
said  canal-boat,  etc.,  and  to  detain  the  same  in  your  custody  until  further 
onJer  of  the  court  respecting  the  same."  I  think  that  a  mere  notice  from  the 
libelant  not  to  put  a  keeper  on  board  cannot  excuse  the  marshal  from  the  duty 
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of  custody  imposed  upon  him  by  the  mandate.  The  meaning  of  the  notice  is, 
that,  so  far  as  the  libelant  is  concerned,  the  marshal  is  excused  from  holding 
the  vessel  for  his  benefit,  and  the  etfect  of  it  would  be  that  if  the  vessel  should 
escape,  in  consequence  of  there  being  no  keeper  on  her,  the  libelant  could  not 
hold  the  marshal  responsible  to  him.  But  neither  the  direction  in  the  man- 
date nor  the  purpose  of  it  is  to  hold  the  vessel  merely  for  the  benefit  of  the 
libelant  and  to  protect  his  interest.  The  theory  on  which  the  mandate  is 
based  is  that  the  marshal  is  to  dispossess  the  party  in  possession  of  the  vessel, 
and  to  hold  possession  of  it  to  await  the  further  order  of  the  court,  and  after 
this  mandate  has  been  issu.ed  and  is  executed  by  the  seizure  of  the  ship,  not 
only  those  before  in  possession,  but  any  other  parties  having  an  interest  and 
summoned  to  appear,  may  well  rely  upon  the  terms  of  the  mandate,  and 
upon  the  fact  of  the  marshal's  possession,  and  its  continuance  till  the  court 
shall  otherwise  order,  and  all  parties  may  act  upon  the  belief  that  the  marshal 
will  hold  the  possession  of  the  vessel.  Perhaps  the  master  or  owners  seldom 
actually  leave  the  ship  in  the  sole  possession  of  the  marshal,  but  they  may  do 
so,  and  in  such  case  they  might  suffer  injury  or  the  loss  of  the  ship  from  the 
withdrawal  of  the  marshal. 

For  these  reasons  I  think  it  is  clear  that  a  libelant  desiring  to  be  relieved  of 
the  expense  of  a  keeper  should,  instead  of  relying  on  a  notice  to  the  marshal, 
apply  to  the  court,  and,  perhaps,  on  notice  to  the  parties  who  might  be  preju- 
diced, the  court  mav  permit  or  direct  the  withdrawal  of  the  keeper.  Taxation 
affirmed. 

VANDERBILT  v.  REYNOLDa 
(Circuit  Court  for  New  York:  16  Blatchford,  80-93.     1879.)  ' 

Opinion  by  Blatchfobd,  J. 

Statement  of  Facts. —  In  the  first  case  the  district  court  decreed  against 
the  respondents  November  10,  1866,  $27,747.82  damages  and  $276.76  costs. 
In  the  second  case  the  district  court  dismissed  the  libel.  May  17,  1864,  with 
$420.96  costs.  In  the  libel  in  the  firet  case  the  claim  Avas  $100,000.  In  the 
libel  in  the  second  case  the  claim  was  "at  least"  $75,000  "with  interest." 
The  respondents  in  the  first  case  appealed  from  the  whole  of  said  decree 
therein  on  the  ground  that  the  libel  therein  ought  to  have  been  dismissed. 
The  libelants  in  the  second  case  appealed  from  the  whole  of  said  decree 
therein  on  the  ground  that  they  were  entitled  to  recover  their  damages. 
This  court  made  a  decree  in  each  case,  on  said  appeal  therein,  reversing  the 
decree  therein,  and  ordering  that  the  damages  sustained  by  the  respective 
parties  by  the  collision  be  apportioned.  The  damages  sustained  bj^  the  libel- 
ants in  the  second  suit  were  not  ascertained  in  the  district  court.  This  court 
ordered  a  reference  in  the  second  suit  to  ascertain  such  damages,  and  reserved 
the  question  of  costs  in  each  suit. 

The  $27,747.82,  above  mentioned,  was  made  up  thus: 

Repairs  to  the  North  Star,  the  vessel  of  the  libelants  in  the  first  suit $5,141  43 

Interest  thereon  for  four  years,  to  March  13,  1866,  the  date  of  the  commissioner's 
report  in  that  suit,  in  the  district  court . .       1,083  90 

$6,225  83 

Deterioration  in  the  valueof  the  North  Star 6,000  00 

Demurrage,  seventeen  days,  at  $900  per  day ^.     15,300  00 

$27,525  33 
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The  district  court,  on  the  exception  by  the  respondents  in  the  first  suit  to  the 
item  of  $6,000  for  deterioration,  reduced  it  to  $5,000,  thus  deducting $1,000  00 

$26,525  »8 
iDteiest  on  $36,525.83  from  March  13,  1866  (the  date  of  the  commissioner's  report), 
to  November  10,  1866  (the  date  of  the  decree) 1.222  49 

$37,747  82 

The  Ella  Warley,  the  vessel  of  the  respondents  in  the  first  suit  and  the 
Ubelants  in  the  second  suit,  was,  with  her  outfit  and  stores,  totally  lost  by  the 
collision,  on  the  9th  of  February,  1863.  The  court  has  fixed  her  value,  at 
the  time  she  was  lost,  at  $40,000,  and  ihe  value  of  her  outfit  and  stores  lost, 
at  that  time,  at  $7,675.90. 

The  costs  of  the  several  parties,  other  than  as  above  specified,  have  been 
taxed  as  follows:  Costs  of  the  respondents  in  the  first  suit,  in  the  district 
court,  $58.40,  and  in  this  court,  $31.60;  costs  of  the  libelants  in  the  second 
suit,  in  the  district  court,  $496.44,  and  in  this  court,  $1,129.83;  costs  of  the 
Ubelants  in  the  first  suit,  in  this  court,  $577.12;  costs  of  the  claimants  in  the 
second  suit,  in  this  court,  $123.85. 

The  counsel  for  the  owners  of  the  North  Star  asks  that  the  costs  of  all  par- 
ties, in  both  courts,  be  apportioned,  as  well  as  the  damages.  The  counsel  for 
the  owners  of  the  Ella  Warley  asks  that  they  recover  their  costs  of  the  dis- 
trict court  and  of  this  court. 

The  North  Star  recovered  in  the  district  court,  as  damages,  as  follows: 
Repairs,  $5,141.43;  deterioration,  $5,000;  demurrage,  $15,300 ;  total,  $25,441.43. 
In  this  court  it  has  recovered  only  one-half  of  that  sum,  which  reduction  has 
been  effected  by  the  appeal  of  the  respondents  in  the  first  suit.  In  the  dis- 
trict court  the  Ella  Warle)'^  recovered  nothing.  In  this  court  it  has  recovered 
the  one-half  of  $47,675.90,  which  recovery  has  been  effected  by  the  appeal  of 
the  libelants  in  the  second  suit.  Throwing  out  interest,  the  North  Star  re- 
covers $12,720.72,  and  the  Ella  Warley  recovers  $23,837.95,  leaving  a  balance 
of  recovery  in  favor  of  the  Ella  Warley  of  $11,117.23. 

§  1116.  Apportionment  of  costs  in  case  of  cross-libels  on  a  collision  when 
both  vessels  are  at  fault     English  rule. 

In  Hay  v.  La  Neve  (2  Shaw's  Scotch  Appeal  Cases,  395),  in  1824,  both  ves- 
sels were  held  in  fault,  one  only  suing,  and  the  house  of  lords  awarded  to  the 
vessel  suing  one-half  of  her  damage,  and  ordered  that  each  party  bear  his 
own  costs.  The  court  referred  to  a  case  before  Sir  James  Marriott,  in  1789, 
where  it  was  found  that  both  ships  were  to  blame,  but  one  the  most,  and  the 
loss  was  apportioned,  and  it  was  ordered  that  the  costs  of  both  parties  be 
brought  together  and  divided  and  borne  equall}^  by  the  parties;  and  remarked 
that  "it  would,  perhaps,  be  more  equitable  to  say  they  should  each  pay  their 
own  expenses."  In  the  cases  of  The  Monarch,  1  W.  Rob.,  21 ;  The  Grata va, 
5  Monthly  Law  Mag.,  Notes  of  Cases,  45,  and  The  De  Cock,  id.,  303,  all  in 
1S39,  Dr.  Lushington,  on  the  authority  of  Hay  v.  La  Neve,  ordered  that  each 
party  should  pay  his  own  costs,  the  damages  being  apportioned.  In  The 
Washington,  5  Jur.,  1067,  in  1841,  where  both  vessels  were  held  to  blame,  in 
cross-actions,  Dr.  Lushington  is  reported  as  saying:  ''I  decree  the  damages, 
costs  and  expenses  of  both  parties  to  be  thrown  together  and  to  be  equally 
divided,  according  to  the  precedent  of  Hay  v.  La  Neve,  in  the  House  of 
Lords."  But  this  report  must  be  incorrect.  In  the  case  of  Vaux  v.  Sheffer, 
8  Moore's  P.  C,  75,  in  1852,  there  being  cross-suits.  Dr.  Lushington  had  held 
one  vessel  only  in  fault.     She  appealed.     The  privy  council  held  both  vessels 
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in  fault,  and  divided  the  damages,  and  said :  ^^  There  will  be  no  costs."  In 
The  James,  Swab.,  65,  in  1856,  one  party  only  suing.  Dr.  Lushington  found 
both  vessels  in  fault,  and  pronounced  for  one-half  of  tbe  damage  proceeded 
for,  "  but  made  no  order  as  to  costs."  Tbe  claimants  of  the  vessel  sued  ap- 
pealed, and  the  privy  council  revenged  the  decree  below,  and  held  that  the 
'  suit  could  not  be  maintained,  but  allowed  no  costs  of  the  appeal.  In  The 
Dumfries,  Swab.,  125,  in  1856,  the  owners  of  a  vessel  totally  lost  by  a  col- 
lision sued  the  Dumfries,  which  was  injured  also.  Dr.  Lushington  condemned 
the  Dumfries.  She  appealed.  The  privy  council  held  the  Dumfries  not  to  be 
in  fault  and  the  other  vessel  wholly  to  blame,  and  reversed  the  decree,  and 
said:  "But,  as  one  vessel  was  wholly  lost,  and  the  other  sustained  much  in- 
jur)^, and  as  the  case  is  attended  with  many  difficulties,  they  are  of  opinion 
that  no  costs  ought  to  be  allowed,  either  in  this  court  or  the  court  below." 

In  The  Fyenoord,  Swab.,  374,  in  1858,  one  vessel  suing.  Dr.  Lushington  held 
the  vessel  sued  wholly  in  fault.  She  appealed.  The  privy  council  held  both 
vessels  in  fault,  and  divided  the  damage,  and  said:  "The  appellants  to  have 
their  costs  of  appeal."  In  The  Hibernia,  5  Irish  Jurist,  N.  S.,  366,  in  1860,  in 
the  Irish  court  of  admiralt}^  one  vessel  suing,  the  court  held  both  vessels  in 
fault,  and  divided  the  damage,  "each  party  paying  his  own  costs."  In  Mad- 
dox  V,  Fisher,  1  Lush.,  270,  and  14  Moore's  P.  C,  103,  in  1861,  there  being 
cross-suits,  Dr.  Lushington  held  one  vessel  solely  to  blame  and  she  appealed. 
The  privy  council  held  both  vessels  in  fault,  and  ordered  the  damages  to  be  di- 
vided, and  said:  "The  costs  below  must  be  disposed  of  according  to  the  rule 
of  the  admiralty  in  such  cases.  There  will  be  no  costs,  on  either  side,  of  this 
appeal."  In  The  Saxonica,  1  Lush.,  410,  in  1862,  there  being  cross-suits  be- 
tween the  Eclipse  and  the  Saxonica,  Dr.  Lushington  held  both  vessels  to 
blame,  and  ordered  the  damages  in  each  case  to  be  divided,  "each  party  to 
pay  his  own  costs."  The  owners  of  the  Saxonica  appealed  in  both  suits,  and 
the  owners  of  tlie  Eclipse  "  adhered  in  each  action  to  the  appeal."  Adherence 
by  a  respondent  to  an  appeal  by  the  other  party  is  an  appeal  by  the  respond- 
ent from  the  same  decree  or  a  part  of  it  by  filing  a  declaration  of  adhesion, 
stating  from  what  part  of  the  decree  he  desires  to  appeal.  Williams  & 
Bruce's  Adm.  Pr.,  315,  and  Appendix,  190.  The  privy  council  held  both  ves- 
sels to  blame,  and  dismissed  both  appeals,  "each  party  paying  his  own  costs." 

In  The  Agra,  Law  Eep.,  1  P.  C.  App.,  501,  in  1867,  there  were  cross-suits. 
Dr.  Lushington  held  the  Agra  wholly  in  fault,  and  condemned  her  in  damages 
and  costs.  She  appealed.  The  privy  council  held  both  vessels  to  blame,  and 
divided  the  damages  equally  (one  of  the  vessels  having  foundered),  and  said : 
"  Each  party  will  bear  his  own  costs,  both  here  and  in  the  court  below."  In 
The  Corinna,  35  Law  Times  Eep.,  N.  S.,  781,  in  1876,  the  admiralty  court 
held  the  Corinna  alone  to  blame.  She  appealed.  The  court  of  appeal  found 
both  vessels  to  blame  and  ordered  the  damages  to  be  divided.  The  appellant 
applied  for  costs,  contending  that,  notwithstanding  the  rule  of  the  privy  coun- 
cil in  such  a  case,  he,  being  a  successful  appellant,  should  have  costs.  The 
court  followed  the  case  of  The  Agra,  and  said:  "In  these  cases  the  rule  of 
the  privy  council  will  be  retained.  Though  the  plaintiff  has  partiall}'^  suc- 
ceeded in  his  appeal,  he  is  not  found  to  be  free  from  blame  for  the  collision. 
Each  party  will  bear  his  own  costs,  both  here  and  in  the  court  below."  The 
English  rule,  applied  to  the  present  case,  would  require,  therefore,  that  each 
party  should  bear  his  own  costs,  both  in  this  court  and  in  the  court  below, 
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§  1 1 1 7.  Amertoan  rule. 

In  this  country  the  rule  has  not  been  uniform.  In  The  Bival,  1  Spr.,  128, 
in  1846,  in  the  district  court  for  Massachusetts,  both  vessels  were  held  to 
blame,  and  the  damages  were  equally  divided,  but  all  the  costs  were  imposed 
on  the  vessel  which  was  held  to  be  most  in  fault.  But,  in  Lenox  v.  Winisim- 
met  Co.,  id.,  160,  the  same  court,  in  1848,  holding  both  vessels  in  fault,  di- 
vided the  aggregate  damages  equally,  and  decreed  that  each  party  pay  one- 
half  of  the  costs.  In  The  Bay  State,  1  Abb.  Adm.;  235,  in  1848,  \n  the  dis- 
trict court  for  this  district,  one  vessel  suing,  both  vessels  were  held  in  fault, 
and  the  libelants  were  awarded  one-half  of  their  damages,  and  no  costs  were 
allowed  to  either  party  against  the  other.  In  The  Schooner  Catherine  v. 
Dickinson,  17  How.,  170,  in  1854,  the  supreme  court,  for  the  first  time,  de- 
cided that  the  proper  rule  of  damages,  where  both  vessels  were  in  fault,  was 
to  divide  the  loss,  but  nothing  was  said  about  costs.  In  The  Nautilus,  1 
"Ware,  529,  in  1854,  the  district  court  for  Maine,  finding  both  vessels  in  fault, 
divided  the  whole  damage  to  both  between  them  by  moieties,  and  ordered 
that  each  party  pay  his  own  costs.  In  The  Fanny  Fern,  1  Newb.,  158,  in  1854, 
the  district  court  for  Ohio  found  both  vessels  in  fault,  and  divided  the  loss, 
and  ordered  that  the  costs  "be  paid  equally."  In  The  Miranda,  1  Newb., 
227,  in  1854,  the  district  court  for  Illinois  held  both  vessels  in  fault,  and  divided 
the  aggregate  damage  equally  between  both  parties,  and  ordered  that  each 
party  pay  his  own  costs,  although  one  recovered  $150. 

In  The  St.  Charles,  19  How.,  109,  in  1856,  the  district  court  had  held  one 
vessel  wholly  in  fault,  and  the  circuit  court  had  held  the  other  vessel  wholly 
in  fault  and  dismissed  the  libel.  The  libelants  appealed  to  the  supreme  court, 
and  that  court  found  both  vessels  in  fault  and  apportioned  the  loss,  and  gave 
to  the  appellants  their  costs  of  appeal  in  the  supreme  court.  In  Chamberlin 
V.  Ward,  21  How.,  548,  in  1858,  there  being  cross-libels,  the  district  court  for 
the  southern  district  of  Ohio  had  found  one  vessel  wholly  in  fault.  She  ap- 
pealed to  the  circuit  court.  That  court  held  that  each  party  must  pay  one- 
half  of  the  damages  occasioned  by  the  collision,  and  of  the  costs  in  both  courts. 
Both  parties  appealed  to  the  supreme  court,  which  held  that  the  case  was  one 
of  mutual  fault,  and  affirmed  the  decree  of  the  circuit  court,  without  costs  in 
the  supreme  court  to  either  party.  In  The  Marcia  Tribou,  2  Spr.,  17,  in  1858, 
in  the  district  court  for  Massachusetts,  both  vessels  were  held  in  fault,  and 
the  damages  and  costs  were  ordered  to  be  borne  by  each  in  equal  proportions. 
In  the  same  court  in  O'Neil  v.  Sears,  id.,  52,  the  same  ruling  was  applied. 
In  The  Bedford,  5  Blatch.,  200,  in  this  court  in  1863,  one  party  alone  suing, 
the  district  court  had  decreed  for  the  libelants.  The  claimants  appealed.  This 
court  held  both  vessels  in  fault  and  ordered  the  libelants'  damages  to  be 
divided,  and  allowed  no  costs  to  either  party  in  the  court  below,  but  allowed 
the  appellants  their  costs  in  this  court.  In  The  Austin,  3  Ben.,  11,  in  1868,  in 
the  district  court  for  this  district,  one  vessel  alone  suing,  and  having  been  in- 
jured and  both  vessels  being  found  in  fault,  the  damagfes  were  apportioned  and 
costs  were  given  to  the  libelants.  In  The  Baltic,  id.,  159,  and  The  Patereon,  id., 
299,  both  cases  in  1869,  the  same  court,  under  the  same  circumstances,  made 
the  same  ruling.  In  Lane  v.  The  Denike,  3  Cliff.,  117,  in  1868,  there  being 
cross-suits,  the  district  court  for  Massachusetts  had  held  one  vessel  wholly  in 
fault  and  awarded  full  damages  and  costs  to  the  other.  On  appeal  the  circuit 
court  held  both  vessels  in  fault  and  divided  the  damages  and  costs. 

In  The  jtlaria  Martin,  12  Wall.,  31,  in  1870,  the  district  court  for  Wiscon- 
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sin  had  dismissed  the  libel.  On  an  appeal  by  the  libelants  to  the  circuit  court, 
that  court  had  held  both  vessels  in  fault  and  made  a  decree  that  each  should 
pay  one-half  the  damages  and  its  own  costs.  The  libelants  appealed  to  the 
supreme  court  and  the  claimants  did  not.  The  court  held  that  the  libelants' 
vessel  was  in  fault,  and  affirmed  the  entire  decree  of  the  circuit  court.  In 
The  Favorita,  4  Ben.,  132,  in  1870,  in  the  district  court  for  the  eastern  district 
of  New  York,  the  court  said :  "  The  case  is  one  of  mutual  fault,  <and,  although  I 
^entertain  no  doubt  as  to  the  propriety,  in  a  proper  case,  of  mitigating  the  ef- 
fect of  the  rule  of  equal  division  of  loss,  in  cases  of  mutual  fault,  by  awarding 
full  costs  to  either  party,  I  do  not  consider  that  the  present  case  calls  for  any 
deviation  from  the  practice,  which  is  to  refuse  costs  to  both  parties  when  both 
are  equally  in  fault."  The  practice  referred  to  was  evidently  based  on  the  Eng- 
lish rule.  In  The  Empire  State,  2  Biss.,  216,  in  1870,  in  the  district  court  for 
the  northern  district  of  Illinois,  both  vessels  were  held  in  fault  and  the  dam- 
ages were  divided,  and  each  party  was  ordered  to  pay  his  own  costs. 

In  The  Mary  Patten,  2  Low.,  196,  in  1872,  in  the  district  court  for  Massa- 
chusetts, the  question  is  considered  by  Judge  Lowell.  There  were  cross-libels, 
and,  of  course,  injury  to  both  vessels,  and  both  were  held  in  fault.  Judge 
Lowell  remarks  that  the  question  "  whether  the  costs,  like  the  damages, 
should  be  added  together  and  divided,  or  each  should  bear  his  own,  seems  to 
be  one  of  doubt."  He  refers  to  the  case  of  The  Rival,  and  says  that "  no  ques- 
tion was  made  of  the  correctness  of  that  decision,  nor  that  the  court  has  full 
legal  discretion  over  the  whole  matter  of  costs  to  adapt  its  decrees  to  the  equi- 
ties of  each  case;"  that  there  were  no  facts  to  take  the  case  before  him  out  of 
the  ordinar}'^  rule  if  there  were  one  ** applicable  to  an  equality  of  fault;  "  and 
that  it  was  'Wery  difficult  to  find  any  rule  from  the  decisions,  in  no  one  of 
which  is  there  any  argument  or  reason  given  at  the  bar  or  by  the  court."  He 
then  refere  to  the  case  of  Hay  v.  La  Is'eve  as  one  in  which  the  costs  were 
divided  as  well  as  the  damages.  I  do  not  so  understand  that  case  as  to  the 
costs.  He  then  says  that  in  the  Massachusetts  district  it  has  been  the  prac- 
tice to  divide  the  costs.  He  then  refers  to  the  cases  of  The  Nautilus,  The 
Miranda,  The  Bedford  and  The  Favorita  as  cases  in  which  costs  were  refused 
to  both  parties.  He  then  adds:  "There  is  one  aspect  of  the  question  which 
does  not  appear  to  have  received  sufficient  attention.  If  the  loss  is  all  suf- 
fered by  one  vessel,  and  her  owner  brings  his  libel,  he  will  recover  half  his 
damages;  and  there  is-  no  reason  ^vhy  he  should  not,  in  general,  recover  his 
full  costs.  It  is  the  ordinary'  case  of  a  prevailing  party  recovering  less  than 
he  asks  for;  and  if  there  has  been  nOytender  or  ofifer  of  amends,  and  no  equity 
peculiar  to  the  individual  case,  it  is  according  to  the  sound  and  reasonable  law 
of  all  courts  that  he  should  recover  costs.  It  would  take  a  very  long  and  uni- 
form course  of  practice  to  establish  any  other  rule  in  collision  cases,  and 
although  some  of  the  decisions  above  cited  were  of  that  character,  the  point 
appears  to  have  been  overlooked.  In  examining  some  late  authorities,  since 
the  above  paragraph  was  written,  I  am  happy  to  see  that  the  recent  practice 
in  New  York  conforms  to  what  I  have  suggested  as  the  true  rule,  and  gives 
costs  to  the  libelant,  if  he  alone  has  been  injured  and  recovers  half  his  loss." 
He  cites  to  this  effect  the  cases  of  The  Austin,  The  Baltic  and  The  Paterson. 
He  adds:  "Keturning  to  the  case  of  injury  on  both  sides,  and  of  cross-libels 
to  recover  them,  and  no  very  substantial  difference  of  fault  or  other  equity, 
there  appears  to  be  authorit}^  for  dividing  the  costs,  and  for  refusing  them  to 
both  parties.     The  former  practice,  which  has  always  been  ours,  seems  to  me 
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quite  consistent  with  the  theory  which  divides  the  damages,  and  I  shall  ad- 
here to  it  until  the  direct  authority  of  an  appellate  court  or  a  very  decided 
preponderance  of  general  practice  shall  be  against  it." 

In  The  Sapphire,  18  Wall.,  51,  in  1873,  the  Euryale  had  sued  the  Sapphire 
in  the  district  court  for  California  for  a  collision,  claiming  $15,000  for  dam- 
ages. There  was  no  cross-libel,  nor  did  the  Sapphire  set  up  in  the  answer  that 
she  had  been  damaged.  The  Euryale  had  a  decree  in  the  district  court  for 
$15,000  damages.  The  circuit  court  aiBrmed  it.  On  appeal  by  the  Sapphire 
the  supreme  court  held  that  both  parties  were  in  fault,  and  that  the  damages 
ought  to  be  equally  divided  between  them,  and  directed  that  a  decree  should 
be  entered  "  in  conformity  with  this  opinion."  The  circuit  court  thereupon 
entered  a  decree  in  favor  of  the  Euryale  for  $7,500,  and  for  her  costs  in  the 
district  and  circuit  courts,  less  the  costs  of  the  appeal  by  the  Sapphire  to  the 
supreme  court.  The  Sapphire  appealed  again  to  the  supreme  court,  alleging, 
as  errors,  that  no  damage  to  the  Sapphire  was  taken  into  consideration,  and 
that  costs  in  the  court  below  were  allowed  to  the  Euryale.  For  the  Sapphire 
it  was  contended  that  in  collision  cases,  where  both  parties  were  in  fault,  each 
should  pay  his  own  costs.  The  supreme  court  held  that  the  only  damages 
which  could  be  divided  in  that  particular  case  were  those  sustained  by  the 
Euryale.  As  to  the  costs  the  court  say:  *'The.  appellants  further  complain 
that  it  was  erroneous  to  allow  the  libelant  his  costs  in  the  district  and  circuit 
courts,  deducting  therefrom  the  costs  allowed  them  by  this  court  —  i.  ^.,  the 
costs  of  the  reversal  of  the  former  decree.  We  do  not  perceive,  however,  in 
this,  any  such  error  as  requires  our  interposition.  Costs  in  admiralty  are  en- 
tirely under  the  control  of  the  court.  They  are,  sometimes,  from  equitable 
considerations,  denied  to  the  party  who  recovers  his  demand,  and  they  are 
sometimes  given  to  a  libelant  who  fails  to  recover  anything,  when  he  was  mis- 
led to  commence  the  suit  by  the  act  of  the  other  party.  Doubtless,  they  gen- 
erally follow  the  decree,  but  circumstances  of  equity,  of  hardship,  of  oppres- 
sion, or  of  negligence,  induce  the  court  to  depart  from  that  rule  in  a  great 
variety  of  cases.  In  the  present  case,  the  costs  allowed  to  the  libelant  were 
incurred  by  him  in  his  effort  to  recover  what  has  been  proved  to  be  a  just  de- 
mand, and  a  denial  of  them,  under  the  circumstances  of  the  case  would,  we 
think,  be  inequitable." 

In  The  City  of  Hartford,  7  Ben.,  510,  in  1874,  in  the  district  court  for  this 
district,  one  vessel  alone  was  injured  and  brought  suit.  Both  vessels  were  held 
in  fault  and  the  damages  were  apportioned,  the  libelants  recovering  one-half 
of  the  damages  they  had  sustained.  The  libelants  asked  for  the  costs  of  the 
cause.  The  court  said :  ^^  Ixh  this  district  the  practice  has  been  to  allow  costs, 
in  a  case  of  this  kind,  to  the  party  who  recovered,  even  though  the  amount  he 
recovered  was  diminished  by  the  application  of  the  doctrine  of  apportionment 
because  of  mutual  fault."  Considering  that  practice  to  be  sustained  by  the 
decision  of  the  supreme  court  in  The  Sapphire,  the  court  gave  to  the  libelants 
a  decree  for  their  costs.  In  The  America,  2  Otto,  432,  in  1875,  the  owners  of  the 
Fairfield,  sunk  and  totally  lost  by  a  collision  with  the  America,  bad  sued  the 
latter  in  the  district  court  for  this  district.  That  court  dismissed  the  libel.  On 
appeal  by  the  libelants  the  circuit  court  reversed  the  decree,  and  awarded  to 
the  libelants  $17,723.75,  with  the  costs  of  both  courts.  The  claimants  appealed 
to  the  supreme  court,  and  that  court  held  both  vessels  in  fault,  and  ^^  that  the 
damages  and  the  costs  in  both  of  the  courts  below  should  be  equally  appor- 
tioned between  the  two  vessels,  as  prescribed  by  the  decisions  of  this  court," 
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citing  The  Catharine,  17  How.,  170;  The  St.  Charles,  19  How.,  109,  and  The 
Maria  Martin,  12  Wall.,  31.  The  decision  is  stated  thus:  "Decree  reversed, 
with  costs  in  this  court,  and  the  cause  remanded,  with  directions  to  apportion 
the  damages  and  the  costs  in  both  courts  below  equally  between  the  respective 
vessels,  in  conformity  with  the  opinion  of  the  court." 

The  counsel  for  the  owners  of  the  North  Star  asks  this  court  to  follow  the 
ruling  in  the  case  of  The  America.  There  is  no  allusion  in  the  opinion  of  the 
court  in  The  America  to  the  decision  in  The  Sapphire.  In  each  case  only  one 
vessel  sued,  and  there  was  no  allegation  of  damage  to  the  other  vessel,  and 
the  supreme  court,  on  an  appeal  by  the  vessel  sued,  reversed  the  decree  of  the 
circuit  court,  and  reduced  the  libelants'  damages  by  one-half,  because  both 
vessels  were  held  in  fault.  Yet,  in  the  earlier  case,  the  court  held  that  it  would 
be  inequitable  not  to  give  to  the  libelants  their  costs  of  the  district  and  circuit 
courts,  and,  in  the  latter  case,  it  apportioned  the  costs  in  both  of  those  courts 
equally  between  the  two  vessels.  In  none  of  the  cases  cited  by  the  supreme 
court  in  The  America  did  it  apportion  the  costs  of  the  courts  below  equally 
between  the  parties.  In  The  Catharine  and  The  St.  Charles,  nothing  was  said 
about  the  costs  below,  and,  in  The  Maria  Martin,  the  decree  of  the  circuit 
court,  that  each  should  pay  his  own  costs,  was  affirmed.  In  Chamberlain  v. 
Ward,  the  circuit  court  divided  the  damages  and  the  costs  of  the  district  and 
circuit  courts,  and  that  decree  was  affirmed  by  the  supreme  court.  In  Chamber- 
lain V.  Ward,  in  Lane  v,  Denike,  and  in  The  Mary  Patten,  there  were  cross- 
libels,  as  in  this  case,  and  the  costs  were  divided,  as  well  as  the  damages.  There 
is  no  case  of  cross-libels,  which  I  have  been  able  to  find  in  this  country,  where 
both  vessels  have  been  found  in  fault,  and  the  costs  in  the  courts  inferior  to 
the  supreme  court  have  not  been  divided.  In  the  following  cases  the  costs  of 
the  lower  courts,  as  well  as  the  damages,  have  been  divided,  where  only  one 
party  sued  and  both  were  held  in  fault,  viz. :  Lenox  v,  Winisimmet  Co.,  The 
Fanny  Fern,  The  Marcia  Tribou,  O'Xeil  v.  Sears,  and  The  America.  In  the 
following  cases,  where  only  one  party  sued  and  the  damages  were  divided, 
each  party  was  left  to  pay  hi^  own  costs  of  the  lower  courts,  viz.:  The  Bay 
State,  The  Nautilus,  The  Miranda,  The  Bedford,  the  Maria  Martin,  The  Fa- 
vorita,  and  The  Empire  State.  In  the  following  cases,  where  only  one  party 
sued  and  the  damages  were  divided,  the  libelant  recovermg  had  his  costs  of 
the  lower  courts,  viz. :  The  Austin,  The  Baltic,  The  Paterson,  The  Sapphire, 
a,nd  The  City  of  Hartford.  In  The  Rival,  the  damages,  one  vessel  suing, 
were  divided,  and  the  costs  were  imposed  on  the  vessel  most  in  fault. 

§  1 118.  7^1  the  United  States^  in  a  case  of  collision,  cross-libels  and  mutuaZ 
faulty  the  aggregate  costs  must  he  divided  equally  between  the  parties. 

In  view  of  the  cases  in  this  country,  I  think  that  the  better  rule  is  that  in  a 
case  like  the  present,  of  cross-libels  and  mutual  fault,  the  aggregate  costs  of 
both  parties  in  this  court  and  in  the  district  court  must  be  divided  equally 
between  the  parties.  Whether  The  America  is  to  be  regarded  as  overruling 
The  Sapphire,  in  a  case  like  The  Sapphire,  is  a  question  not  involved  in  this 
case. 

§  1119.  Special  allowance  oj^  interest. 

In  regard  to  the  damages  sustained  by  the  owers  of  the  North  Star,  interest 
is  not  to  be  added  on  the  $27,747.82  from  the  time  of  the  decree  of  the  dis- 
trict court,  but  the  item  of  $5,141.43  is  to  be  taken,  and  interest  paid  on  it 
from  the  time  it  was  paid  for  repairs.  The  $5,000  deterioration  is  to  be 
taken,  and  interest  is  to  be  allowed  on  it  from  the  date  of  the  commissioners' 
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report,  March  13,  1866.  The  demurrage,  $15,300,  is  to  be  taken,  and  inter- 
est is  to  be  allowed  on  it  from  the  Jatter  date.  The  interest  on  the  money 
paid  for  repaii*s  may  be  at  the  rate  of  seven  per  cent,  per  annum,  and  the  other 
interest  must  be  at  the  rate  of  six  per  cent,  per  annum.  There  can  be  no  in- 
terest on  the  costs,  either  of  the  district  court  or  of  this  court.  Deems  v. 
The  Albany  and  Canal  Line,  14  Blatch.,  474. 
Let  a  decree  be  drawn  in  conformity  w^ith  the  foregoing  decision. 

SIMPSON  r.  CAULKINS. 
(District  Court  for  New  York:  Abbott's  Admiralty,  589-545.     1849.) 

Statement  of  Facts. —  Apportionment  of  costs  in  thirteen  consolidated 
cases,  where  the  libelants  succeeded  on  one  of  two  issues  presented  by  the 
answer,  and  the  respondents  on  the  other. 

Opinion  by  Betts,  J. 

On  January  15,  1848,  the  libel  of  Thomas  Simpson  in  this  case  was  sworn 
to  by  the  libelant.  It  was  filed  on  the  17th,  and  the  warrant  of  arrest  was 
issued  thereon  the  18th,  and  served  during  January.  Peter  Williams  filed  his 
libel  on  the  18th  of  January,  and  the  process  was  issued  the  same  day. 
Eleven  others  of  the  same  crew  attested  to  libels  on  the  17th,  and  the 
same  were  filed  the  19th  of  January.  These  libelants  were  all  members  of 
the  crew  of  the  ship  Sabrina,  of  which  the  respondent  was  master.  They  all 
shipped  at  this  port,  sailed  out  together,  made  the  sanle  voyage,  and  returned 
and  left  the  ship  at  the  same  time.  On  the  18th  of  January,  by  written  con- 
sent of  the  respondent's  proctors,  the  thirteen  causes  were  consolidated,  and 
on  the  8th  of  February  an  answer  to  the  consolidated  actions  was  filed. 

The  libel  in  the  case  of  Simpson  is  special,  and  sets  forth  the  case  attempted 
to  be  maintained  on  the  hearing.  The  others  are  the  general  printed  forms, 
claiming  wages  as  upon  an  ordinarj'^  shipping  contract.  The  special  libel  will 
therefore  be  regarded  as  being  the  one  which  has  been  adopted  by  the  con- 
solidation. The  libel  alleged  a  contract  for  a  voyc^ge  from  Xew  York  to  St. 
Johns,  and  thence  to  one  or  more  ports  in  Europe  and  back  to  a  port  of  dis- 
charge in  the  United  States;  averring  that  the  voyage  was"  only  made  to 
Xova  Scotia  and  then  directly  back  to  New  York,  where  libelants  were  dis-  ^ 
charged  by  the  master  without  their  consent,  and  to  their  great  damage. 
The  libel  charges  that  the  current  wages  for  the  voyage  run  were  higher  than 
those  they  agreed  to  receive,  and  they  were  retained  on  wages  only  two 
months,  whilst  the  vo3'age  contracted  for  was  one  of  eight  months,  whereby 
a  deceit  and  fraud  was  practiced  upon  them,  and  they  were  subjected  to  great 
loss  and  expenses.    Each  libelant  demands  f  40  for  such  special  damages. 

The  answer  denies  the  contract  set  up  by  the  libelants,  and  avers  that,  at 

the  option  of  the  ship-owners,  they  shipped  for  a  voyage  from  New  York  to 

St.  Johns,  Nova  Scotia,  thence  to  Pictou,  and  back  to  New  York;  or  from 

St.  Johns  to  one  or  more  ports  in  Europe,  and  back  to  a  port  of  discharge  in 

the  United  States,  and  signed  shipping  articles  therefor;  that  the  voyage  to 

Xova  Scotia  and  back  only  was  performed;  and  that  the  ship,  not  being  able 

to  put  into  Pictou  because  of  obstructions  of  the  harbor  by  ice,  returned  di-  • 

rectly  from  St.  Johns  to  New  York.    It  also  alleges  a  tender  to  the  libelants^ 

in  full  of  their  wages  for  theToyage,  of  various  sums  amounting  in  the  whole 

to  $146.45. 

The  case  went  to  hearing  upon  these  pleadings.     Two  issues  were  involved 
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in  it:  1.  Whether  the  tender  was  full  satisfjiction  of  the  wages  for  the  voyage 
performed.  2.  Whether  the  contract  entered  into  was  actually  for  a  voyage 
to  Europe,  and  whether  the  respondent  violated  the  agreement,  to  the  damage 
of  the  libelants. 

The  decision  of  the  court  upon  the  hearing  on  the  report  of  the  commission- 
ers was  in  favor  of  the  libelants  upon  the  first  issue,  and  in  favor  of  the  re- 
spondent on  the  other.  And  it  was  decreed  that  the  libelants  recover  the 
difference  between  their  wages  reported  due  and  the  sum  tendered,  with  costs, 
including  the  costs  of  the  reference  and  on  exceptions;  and  that  the  costs  of 
litigating  the  claim  for  damages  for  not  performing  the  alleged  voyage  to 
Europe  be  taxed  against  the  libelants;  and  that  the  respective  costs  thus 
created  be  set  off,  the  one  against  the  other,  the  balance,  if  any,  to  be  col- 
lected of  the  party  against  whom  it  might  be  found. 

Under  this  decree  the  libelants  made  up  and  claimed  costs  in  the  suit  insti- 
tuted by  Simpson  at  $70.87^,  at  which  sum  the  bill  was  taxed;  and  in  the  case 
of  Peter  Williams  alone,  to  the  sum  of  $148.75,  and  in  the  other  eleven  causes 
subsequently  united  by  consolidation  with  the  two  others,  to  about  the  sum  of 
$23  each.  These  eleven  bills  the  clerk  refused  to  tax.  From  that  decision  the 
libelants  appeal ;  and  the  respondent  appeals  from  the  taxations  made  of  the 
other  two  bills,  both  in  respect  to  the  items  admitted  therein  and  upon  the  prin- 
ciple that  only  one  bill  could  be  made  up  and  referred. 

The  respondent  presents,  also,  thirteen  distinct  bills  of  costs,  and  claims  to 
have  taxed  in  his  favor  $11  in  eleven  of  them,  $14.50  in  one,  and  $143.30  in 
another.  The  clerk  taxed  one  bill  at  $14.50,  one  at  $97.43,  and  refused  to  tax 
the  other  eleven  bills.     From  these  taxations  both  parties  also  appealed. 

Two  general  questions  arise  under  these  appeals:  First  Can  either  party 
legally  claim  more  than  a  single  bill  of  costs  in  the  causes?  Second,  What 
rule  of  distribution  is  to  be  observed  in  allotting  the  successful  parties  their 
proper  portion  of  costs  created  in  the  progress  of  the  litigation? 

§  1  ISO.  liule  as  to  hills  of  costs  ichere  seve?'al  bills  are  consolidated. 

1.  If  it  may  be  supposed  that  thirteen  distinct  suits  might  in  these  cases  have 
been  carried  through  to  final  decrees,  each  carrying  full  costs,  unless  the  court 
or  parties  interposed  to  unite  them,  it  would  still  be  a  question  always  open 
to  inquiry,  at  \vhat  time  any  particular  one  of  the  number  was  commenced, 
and  must  be  deemed  in  prosecution;  because  where  a  particular  service  inures 
to  the  common  benefit  of  other  parties,  compensation  therefor  may  be  allotted 
to  the  one  first  performing  it,  at  his  instance,  because  of  the  insufficiency  of 
the  fund  to  satisfy  his  entire  demand,  or  upon  the  equity  of  the  party  con- 
demned in  costs  not  to  be  burdened  with  a  repetition  of  payments  for  a  sin- 
gle service. 

At  common  law  an  action  is  deemed  commenced  on  the  issuing  of  the  ca- 
pias. 5  Cow.,  514.  The  Revised  Statutes  of  New  York,  however,  require 
the  actual  arrest  of  the  defendant  on  it,  or  that  the  capias  be  issued  in  good 
faith  with  intent  to  arrest  him.  2  R.  S.,  299,  §  38.  In  admiralty,  causes  are 
initiated  by  arrest  of  the  thing  (2  Leol.  Jenkins,  775;  1  Hagg.  Adm.,  124)  or 
of  the  person  (Ilall's  Adm.  Pr.,  tit.  1)  proceeded  against. 

At  the  time  these  thirteen  cases  were  consolidated,  no  more  than  two  suits 
had  been  instituted.  The  filing  of  libels  the  day  subsequent  to  the  consolida- 
tion could  not  confer  on  them  the  charater  of  pending  actions  before  process 
was  served  or  even  awarded  by  the  court. 

The  two  cases  of  Simpson  and  Williams  must,  under  the  proceedings  as 
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placed  before  the  court,  be  regarded  as  in  prosecution,  separately  and  right- 
fully, up  to  the  stipulation  to  consolidate  thena.  No  doubt  the  court  might  be 
compelled,  under  the  act  of  congress  of  July  12,  1813  (3  U.  S.  Stats.,  19),  to 
deny  several  costs  if  there  was  evidence  that  the  actions  had  been  unneces- 
sarily multiplied;  bat  as  the  libelants  had  no  authority  to  unite  in  a  common 
cause,  it  will  not  be  presumed  that  any  improper  motive  led  to  the  commence- 
ment of  suits  by  each,  especially  as  the  respondent  might  have  defenses  to 
them  severally,  distinct  and  independent  of  each  other. 

Although  the  causes  might  not  be  of  a  character  to  admit  a  direct  consoli- 
dation, yet  on  a  proper  consolidation  the  court  would  always  apply  the  relief 
familiar  to  the  English  courts  and  our  own,  prior  to  an}'^  statutory  regulations 
on  the  subject,  and  by  Order  compel  the  stay  of  all  the  causes  but  one,  and 
that  the  residue  abide  the  award  of  the  contestation  of  that.  Coleman's  Cas., 
62;  1  Johns.  Cas.,  28;  Tidd's  Pr.,  645.  Only  the  taxable  costs  incurred  up  to 
the  period  of  such  order  would  be  allowable,  with,  perhaps,  the  addition  of 
such  as  might  become  necessary  subsequently  to  secure  the  parties  the  benefit 
of  the  rale  of  consolidation. 

Accordingly  the  costs  of  the  two  separate  libelants  and  of  the  respondent 
in  those  two  actions  should  be  taxed  up  to  the  18th  of  January,  the  time  of 
the  consolidation.  After  that  period  only  one  suit  is  to  be  recognized,  and  a 
single  bill  of  costs  to  be  allowed  to  either  party  as  against  the  opposite  one. 

g  1121.  Rule  (M  to  coats  in  case  of  variant  judgments  upon  different  issues 
in  the  same  case.  • 

2.  The  rule  of  costs  prescribed  to  the  state  courts  by  the  Eevised  Statutes 
in  case  of  variant  judgments  upon  multifarious  issues  in  the  same  case  is  rec- 
ommended both  by  its  high  authority  and  the  reasonableness  of  its  provisions, 
and  was  adopted  by  both  as  proper  to  be  applied  in  the  allowance  of  costs  to 
their  respective  parties;  that  is,  that  the  one  who  succeeds  on  the  essential 
merits  in  the  case  shall  obtain  full  costs,  although  he  fails  on  incidental 
branches  of  it.  2  RS.,  511,  §§  17-21.  The  courts  have  interpreted  and  ap- 
plied those  provisions  in  various  instances,  so  as  to  secure  costs  to  a  party 
who  prevails  upon  a  distinct  and  material  cause  of  action  in  a  suit,  although 
judgment  on  the  whole  cause  may  be  in  favor  of  his  opponent.  Ko  limitation 
is  made  to  special  forms  of  action.  It  has  effect  in  actions  of  ejectment,  re- 
plevin, tort,  contracts,  dower,  etc.  12  Wend.,  285;  19  id.,  626;  20  id.,  666;  1 
Hill,  359;  6  id.,  265,  267,  268;  1  Denio,  661;  2  id.,  188.  Similar  principles 
govern  the  practice  of  other  state  courts.  Meacham  v,  Jones,  10  N.  H.,  126; 
Xichols  V.  Hays,  13  Conn.,  155.  The  purport  of  the  decision  denotes  that  in 
these  duplicated  allowances*  of  costs,  each  party  taxes  full  costs,  throwing  out 
only  those  items  palpably  appertaining  to  the  bill  of  his  adversary. 

In  the  United  States  courts  costs  are  not  matters  positively  appointed  by 
law,  but  are  allowed  in  the  exercise  of  a  sound  discretion  by  the  courts,  con- 
formably to  the  usages  governing  their  proceedings.  Canter  v,  American  and 
Ocean  Ins.  Cos.,  3  Pet.,  319;  The  United  States  v.  The  Brig  Mabel,  2  How., 
237-  The  statutory  directions  under  which  the  state  courts  act,  accordingly 
impart  no  higher  authority  to  regulate  the  subject  than  is  possessed  by  the 
United  States  tribunals  under  their  general  powers.  The  difference  is  only 
that  in  the  one  case  the  rule  is  stringent  and  imperative,  and  in  the  other  ob- 
tains and  is  enforced  only  because  of  its  reasonableness  and  adaptation  to  the 
rights  of  the  parties,  in  so  far  as  these  objects  may  be  subserved  by  means  of 
costs. 
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§  11 22.  Costs  of  one  party  set  off  against  those  of  the  other  where  thirteen 
libels  were  consolidated^  and  the  libelants  succeeded  only  on  a  part  of  the  issues 
presented  hy  the  answer. 

In  these  cases  it  is  accordingly  ordered  that  the  libelants  and  respondent 
have  taxed  in  their  respective  bills  the  proper  taxable  items,  both  in  the  suits 
by  Simpson  and  that  by  Williams,  up  to  the  time  of  the  consolidation;  and 
that  thereafter  only  one  bill  of  costs  be  taxed  in  favor  of  the  libelants  and  one 
to  the  respondent,  each  party  being  allowed  full  costs,  with  the  exception  of 
those  particulars  shown  to  the  satisfaction  of  the  taxing  officer  to  belong  with 
the  items  allowable  to  the  opposite  party. 

THE  YOUNG  MECHANIC. 
(District  Court  for  Maine:  8  Ware,  58-65.     1856.) 

Opinion  by  Ware,  J.  , 

Two  of  the  libelants  in  these  cases  recovered  less  than  $100  damage,  and  it 
is  contended  that  under  the  act  of  March  3,  1847  (Stats,  at  Large,  vol.  9, 
p.  121),  they  are  entitled  to  no  more  costs  in  the  whole  than  one-half  of  the 
amount  of  the  debts  or  damage  recovered;  that  being  the  rule  established 
when  the  suit  is  in  rem.  And  if  that  act  is  to  be  considered  as  now  in  force  it 
must  furnish  the  measure  of  costs  in  these  cases. 

§  1 123.   Construction  of  act  of  February  26^  185S,  as  to  costs. 

But  my  opinion  is  that  this  part  of  the  act  is  repealed  by  the  act  of  Febru- 
ar}'  26,  1853.  Stats;  at  Large,  vol.  10,  161.  This  act  orders  that  "  in  lieu  of 
the  compensation  now  allowed  by  law  to  attorneys,  solicitors  and  proctors, 
etc.,  the  following  and  no  other  compensation  shall  be  allowed,"  and  then 
goes  on  to  establish  a  general  tariff  of  taxable  costs.  The  fifth  section  repeals 
all  previous  laws  which  are  incompatible  with  the  provisions  of  this  act.  And 
the  act  provides  that  on  a  final  hearing  in  equity  or  admiralty  there  shall  be 
allowed  to  the  solicitors  or  proctors  a  docket  fee  of  $20,  with  a  provision  that 
if  the  libelant  in  admiralty  recovers  less  than  $50  the  docket  fee  shall  be  $10. 
The  act  does  not  distinguish  between  suits  in  rem  and  suits  in  personam,  and 
being  general  must  apply  to  both.  The  act  of  1847  is  clearly  incompatible 
with  this  provision  in  the  latter  act,  limiting  as  it  does  the  costs  in  particular 
cases,  and  providing  for  a  particular  distribution  of  them  inconsistent  with  the 
provisions  of  the  last  act. 

§  1124.  Construction  of  process  act  of  July  12^  1813,  as  to  costs  where  several 
libels  are  bi^ought  which  might  have  been  consolidated. 

Another  objection  to  the  allowance  of  full  costs  is  of  a  more  general  char- 
acter, and  applies  to  all  the  libels.  It  is  founded  on  the  process  act  of  July 
12,  1813.  Stats,  at  Large,  vol.  3,  19.  The  second  section  of  this  act  provides, 
where  several  libels  are  brought  against  a  vessel  or  cargo,  which  might  b^ 
legally  joined  in  one,  that  there  shall  be  allowed  no  more  costs  than  are  tax- 
able on  a  single  libel,  unless  special  cause  for  several  is  shown  to  the  satisfac- 
tion of  the  court.  This  act,  at  least  this  part  of  it,  does  not  appear  incompatible 
with  the  act  of  1853,  and  is,  therefore,  not  repealed  by  it.  The  argument  is 
that  material-men  claiming  a  lien  under  the  statute  may  all,  like  seamen 
suing  for  their  wages,  unite  in  a  single  libel,  and  costs  should  be  allowed  only 
on  one  libel.  This  depends  on  the  true  construction  of  the  act,  and  to  arrive 
^t  that  the  whole  must  be  considered.  Its  professed  object  is  to  diminish  the 
t  of  judicial  proceedings  by  preventing  a  needless  multiplicity  of  suits. 

196 


COSTS  AND  FEES.— IN  GENERAL.  §1125. 

The  first  section  provides  that  when  several  actions  or  processes  are  brought 
against  persons  who  might  legally  be  joined  in  one,  the  plaintiff  or  libelant 
shall  recover  costs  only  on  one  action,  unless  special  cause  is  shown  for  more 
than  one.  This  section  contemplates  several  actions  by  a  single  plaintiff 
against  several  defendants  who  might  be  joined. 

The  second  section  is  supposed  to  be  applicable  to  these  cases.  The  provis- 
ion of  this  is  that  when  several  libels  are  brought  against  one  vessel  or  cargo, 
which  might  be  joined,  costs  on  one  libel  only  shall  be  allowed  except  on 
special  and  satisfactory  cause  shown.  This  section  apparently  contemplates 
the  case  of  a  single  and  not  of  several  libelants,  and  this  appears  to  be  evident 
from  the  clause  that  immediately  follows,  which  provides  that  on  libels  against 
a  cargo  or  parts  of  a  cargo,  which  are  seized  as  forfeited  for  the  same  cause, 
costs  shall  be  allowed  only  on  one  libel,  whatever  may  be  the  number  of  own- 
ers or  consignees.  There  is  nothing  in  the  language  of  this  section  which 
leads  to  the  conclusion  that  where  several  persons  have  a  like  cause  of  action 
founded  on  a  several  liability  to  each,  and  not  on  a  joint  liability  to  all,  they 
must  join  under  the  penalty  of  a  forfeiture  of  costs. 

It  is  the  third  section  of  the  act  which  applies  to  cases  like  the  present. 
That  provides  that  when  causes  of  a  like  nature,  or  in  relation  to  the  same 
question,  shall  be  pending  before  the  court,  it  may  make  such  orders  or  rules 
as  to  the  course  of  proceeding  as  are  conformable  to  usage,  for  the  uniavoid- 
able  delay  and  cost,  and  for  that  purpose  order  causes  to  be  consolidated ;  and 
authority  is  given,  where  any  attorney  or  proctor  has  multiplied  processes  un- 
necessarily and  vexatiously,  to  require  him  to  pay  the  costs  himself. 

The  questions  which  arise  under  this  section  are,  first,  whether  these  libels 
could  legally  have  been  joined,  and  on  this  question  my  opinion  is  that  they 
might;  and  secondly,  whether  they  have  been  so  unnecessarily  and  vexatiously 
multiplied  as  to  call  for  the  application  of  the  penalties  which  the  act  provides, 
and  on  this  question  my  opinion  is  that  they  have  not. 

§  1 125.  Maierial'men  claiming  separate  liens  may  unite  i?i  one  lilel, 

A  doubt  was  suggested,  on  the  part  of  the  libelant,  whether  these  parties 

could  unite  in  one  libel,' and  an  obiter  dictum  in  the  opinion  of  the  court  in  the 

case  of  Oliver  v.  Alexander,  6  Pet.,  146,  is  relied  upon  as  sustaining  the  doubt. 

It  is  there  stated  arguendo^  that  this  privilege,  by  which  several  persons,  each 

having  a  separate  and  independent  cause  of  action,  are  permitted  to  join  in  a 

single  libel,  is  allovved  as  a  special  favor  to  seamen  in  suits  for  their  wages, 

and  to  them  only.     But  the  decision  in  the  case  of  Rich  v.  Lambert,  12  How., 

352,  where  this  question  was  directly  before  the  court,  establishes  the  contrary 

doctrine.     That  was  a  libel  against  the  vessel  to  answer  for  damage  to  goods, 

occasioned,  as  was  alleged,  by  the  improper  stowage  of  the  cargo  through  the 

negligence  or  fault  of  the  master.     The  damaged  goods  belonged  to  fifteen 

different  owners.     Five  of  them  united  in  one  libel,  and  the  other  ten  brought 

separate  libels.     In  the  progress  of  the  causes  the  court  ordered  them  to  be 

consolidated  for  the  purpose  of  trying  the  general  question  involved  in  all, 

that  is,  the  liability  of  the  vessel.     It  was  held  that  in  such  a  (;^so  "  it  is  fit 

and  proper  that  the  proceedings  should  be  joint,  either  by  allowing  the  parties 

to  unite  in  the  libel,  or  by  an  order  for  consolidation  if  separate  libels  have 

been  instituted."     What  was  before  allowed  by  the  practice  of  the  court  is 

now,  by  the  process  act  of  1813,  required  under  the  penalties  provided  by  the 

third  section  of  the  act. 
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§  1 126.  Statement  of  general  rule  as  to  uniting  several  claims  in  one  libel. 

It  may  be  stated  as  a  general  rule  in  the  admiralty,  that  when  several  persons 
have  claims  in  rem  against  a  single  thing,  whether  arising  from  tort  or  con- 
tract, of  a  like  nature,  and  all  involving  one  question,  all  may  join  in  a  single 
libel  for  the  purpose  of  having  that  question  tried,  although,  when  that  is  set- 
tled, there  may  be  special  defenses  applicable  to  each  case.  When  the  general 
question  is  decided,  the  case  of  each  libelant  becomes  separate  and  independent, 
and  is  litigated  on  its  own  merits.  But  though  the}^  may,  they  are  not  obliged 
to  unite,  and  if  separate  libels  are  brought  this  will  have  no  influence  in  a  hear- 
ing on  the  merits  of  the  case,  but  unless  satisfactory  cause  is  shown  for  sep- 
arate libels  it  will  affect  the  question  of  costs. 

§  1127.  Separate  libels  may  be  filed  when  the  stipulation  given  under  the  first 
was  not  for  value  but  depended  on  amount  claimed  in  the  libel. 

The  question  then  presents  itself,  was  there  in  this  case  satisfactory  cause 
for  separate  libels?  Without  relying  on  the  doubts  which  might  have  been 
entertained  from  the  novelty  of  the  question,  of  the  right  of  the  different  libel- 
ants to  unite  in  one  libel,  or  inquiring  whether  such  doubts  might  constitute  a 
legitimate  reason,  another  cause  is  shown  which  must  be  held  satisfactory. 
When  the  first  libel  w^as  filed  the  ship  was  restored  to  the  claimant  on  a  stip- 
ulation, not  for  her  full  value,  but  for  double  the  amount  claimed  in  the  libel. 
The  second  libelant  was,  therefore,  under  the  necessity  of  arresting  her  to  se- 
cure his  own  claim,  and  each  succeeding  libel  was  brought  under  the  same 
necessity.  It  cannot,  therefore,  be  pretended  that  separate  libels  have  been 
unnecessarily  and  vexatiously  multiplied  by  the  fault  of  the  proctors. 

If  the  ship  had  not  been  restored  on  stipulation,  but  had  remained  in  the 
custod}^  of  the  law,  the  other  lien  creditors  might  have  presented  their  claims 
on  summary  petition  and  had  them  allowed  without  a  new  process  against  the 
thing;  for  that  being  in  possession  of  the  court  a  new  arrest  is  unnecessary. 
In  proceedings  in  rem^  when  the  res  is  in  custody  of  the  law,  it  is  retained  bj^ 
the  court  in  usum  jus  hdbentium^  for  lien  or  privileged  creditors,  who  have 
jus  in  re^  as  well  as  for  those  who  have  a  general  or  unqualified  jus  proprieta- 
tis  subject  to  these  liens.  In  regard  to  these  privileged  creditors,  the  thing 
itself  is  considered  a  debtor,  and  they  may  present  their  claims  and  have  them 
allowed  arid  paid  from  the  proceeds  of  a  sale.  This  is  the  familiar  practice  of 
the  admiralty  after  a  decree  and  satisfaction  of  the  first  libel,  when  there  are 
remnants  and  surpluses  remaining  in  the  court.  And  I  can  see  no  reason,  in 
principle  or  convenience,  against  allowing  the  same  claims  against  the  res  be- 
fore a  decree,  <ind  such  has  been  the  practice  in  this  district.  Hull  of  a  New 
Ship,  Dav.,  196;  1  Ware,  103.  The  rights  of  the  creditor  are  the  same  against 
the  whole  as  against  the  remnants.  If  the  claims  stand  in  different  ranks  of 
privilege  they  are  marshaled  and  paid  according  to  their  priorities.  If  they 
hold  the  same  rank  they  are  paid  concurrently,  without  regard  to  the  time 
when  the  debt  was  incurred  or  the  time  when  the  suits  were  commenced. 
Privilegia  non  ex  tempore  aedimatur  sed  ex  causa ^  et  si  ejicsdein  titidi  fueraiit^ 
concurrant^  licet  diversitatis  temporis  in  his fuerint.'  Dig.,  42,  5,  32.  It  is  true 
that  a  distinction  is  made  bv  the  Enfi^lish  court  of  admiraltv,  which  will  allow 
payments  to  be  made  from  the  remnants  on  claims,  over  which  the  court  will 
not  take  jurisdiction  in  an  original  suit  against  the  thing.  But  thedistinotiou 
rests  on  no  intelligible  principle.  It  has  been  adopted  only  in  obedience  to  the 
common-law  courts  and  under  the  duress  of  prohibition.  It  should  not  be  fol- 
lowed in  this  country. 
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§  1128.  Query ^  whether  creditors  may  have  the  same  rem-edy  on  a  stipulation 
forfuU  value  as  when  the  vessel  remains  in  custody. 

Whether,  if  the  owner  has  the  ship  restored  to  him  on  a  stipulation  for  her 
full  value,  the  creditors  may  hare  the  same  remedy  on  the  stipulation  that 
they  have  against  the  ship  when  that  is  retained  in  the  custody  of  the  law,  is 
a  question  that  has. not,  to  my  knowledge,  been  decided.  No  satisfactory  rea- 
son occurs  to  me  wh}'  they  may  not.  The  stipulation  is  a  substitute  for  the 
thing.  The  owner  is  allowed  to  have  the  possession  and  use  restored  on  his 
leaving  an  equivalent,  and,  having  provided  that,  there  is  no  reason  why  his 
possession  should  again  be  disturbed  by  lien  claims  existing  at  the  time  of  the 
stipulation.  If  the  whole  amount  of  the  stipulation  is  exhausted  and  paid,  it 
amounts  substantially  to  a  repurchase  of  the  vessel  discharged  of  the  liens.  If 
any  technical  difficulty  arises  from  the  form  of  the  instrument,  this  is  an  ob- 
jection not  favored  in  the  admiraltj',  especially  in  the  construction  of  instru- 
ments like  this  taken  by  the  order  of  the  court  in  the  interest  of  justice.  Lane 
V.  Townsend,  1  Ware,  286.  At  any  rate  it  may  easily  be  obviated  by  a  slight 
alteration  in  the  terms  of  the  instrument. 

FIFTEEN  EMPTY  BARRELS. 
(District  Court  for  New  York:  1  Benedict,  125-12a    1867.) 

Opinion  by  Benedict,  J. 

Statement  of  Facts. —  This  case  comes  before  me  upon  a  question  of  costs. 
It  appears  that  the  property  condemned  in  the  cause  was  seized  by  Collector 
Wood  on  the  5th  day  of  December,  1866,  as  forfeited  for  a  violation  of  the 
mternal  revenue  laws.  The  property  remained  in  the  hands  of  the  collector 
until  the  12th  of  January,  when  the  case  was  turned  over  to  the  district  attor- 
ney, an  information  filed,  and  the  property  condemned,  no  one  appearing  to 
defend. 

The  collector  now  presents  for  taxation  a  bill  of  costs  of  $185,  which  is  sup- 
ported by  his  affidavit  that  he  has  paid  or  has  obligated  himself  to  pay  that 
sum  to  one  Nathan  Beers,  for  watching  the  property  while  in  custody  of  the 
collector,  at  the  rate  of  $5  per  day.  The  language  of  the  section  of  the  inter- 
nal revenue  law  nnder  which  the  claim  is  made  is  as  follows:  *'The  cost  of 
seizure  made  before  process  issues  shall  be  taxable  by  the  court."  14  Stat,  at 
Large,  p.  110. 

{5  1 129.  Duty  of  collector  in  case  of  seizure^  and  how  far  his  costs  are  taxable. 

This  language  can,  I  think,  be  properly  construed  to  cover  any  necessary- 
expenses  of  watching  property  seized  by  a  collector,  for  such  time  as  shall 
necessarily  elapse  between  the  seizure  by  the  collector  and  the  seizure  by  the 
marshal  under  process.  But  I  am  unwilling  to  extend  its  effect  so  as  to  cover 
a  charge  like  the  one  before  me. 

The  duty  of  a  collector,  upon  making  a  seizure  of  property  which  he  has 
probable  cause  to  believe  liable  to  forfeiture,  is  to  turn  the  case  over  to  the 
proper  officer  of  the  government  forthwith,  in  order  that  legal  proceedings 
may  be  commenced  without  delay.  This  is  also  the  right  of  the  citizen  Avhose 
property  is  seized  and  who  may  justly  complain  if  his  property  be  detained 
for  any  considerable  time,  when  he  can  neither  take  steps  to  make  his  defense, 
nor  to  obtain  his  release  npon  giving  bonds.  Any  other  practice  is  liable  to 
abuse,  and  to  bring  suspicion  and  discredit  upon  the  revenue  department,  and 


will  never  be  encouraged  bv  me. 
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§  1 1 30.   Undue  dday. 

In  the  case  before  the  court  the  property  was  detained  by  the  collector  for 
the  space  of  thirty-seven  days,  and  no  other  reason  is  suggested  for  the  delay 
except  that  Revenue  Agent  Linton  and  Inspectors  Cocheu  and  Meade  desired 
proceedings  to  be  dela3"ed.  But  no  facts  are  presented  before  me  to  show  that 
the  interests  of  the  government  required  any  delay  at  ajl,  and  it  is  not  easy 
to  imagine  any  proper  reason  for  delaying  proceedings  in  a  case  so  clear  that 
the  owner  deemed  it  not  worth  while  to  interpose  any  defense.  In  such  a 
case  ray  opinion  is  that  no  more  than  twenty-four  hours'  delay  was  necessary, 
and  expenses  for  custody  of  the  property  for  that  period  is  all  that  can  be 
taxed  as  cost  of  seizure. 

I  notice  also  that  the  rate  charged  per  day  is  double  that  allowed  by  law  to. 
the  marshal  in  such  cases.     Unless  under  special  circumstances  of  necessity, 
but  $2.50  per  diem  is  allowed  to  the  marshal,  and  no  greater  rate  can  be  claimed 
by  the  collector  in  this  case.     Let  the  bill  be  taxed  by  the  clerk  in  accordance 
with  this  decision,  and  the  amount  so  taxed  be  paid  the  collector. 

UNITED  STATES  v.  THREE  HUNDRED  BARRELS  OF  ALCOHOL. 
(District  Court  for  New  York:  1  Benedict,  72-77.     1866.) 

Statement  of  Facts. —  Alcohol  was  seized  for  a  violation  of  internal  revenue 
laws,  and  the  clerk  in  taking  the  costs  allowed  the  marshal  $2.50  per  day  for 
keeper's  fees  besides  other  costs. 

§  1131.  Before  a  keeper^ a  fees  can  he  allowed  it  must  he  proved  that  a  keeper 
was  necessafy,  that  a  watch  was  kept^  and  that  tlie  keeper  was  actually  paid. 

Opinion  by  Benedict,  J. 

The  objection  to  the  item  of  $2.50  per  day  for  keeper's  fees  paid  is  rested 
upon  the  question  of  fact  whether  there  had  been  a  daily  watching  of  the  prop- 
erty by  the  marshal  or  persons  in  his  employ.  Upon  this  issue  the  weight  of  evi- 
dence is  clearly  against  the  claimants.  The  aflBdavit  of  the  keeper  is  positive, 
and  the  statement  made  by  the  proprietor  of  the  warehouse  does  not  amount 
to  a  contradiction  of  the  keeper.  The  ground  upon  which  the  objection  to 
this  item  rested  fails  to  sustain  it. 

I  notice,  however,  that  an  explicit  statement  that  the  amount  charged  for 
the  keeper  has  been  actually  paid  is  wanting.  The  sum  actually  paid  a  keeper 
to  watch  property  in  custody,  not  exceeding  $2.50  a  day,  may  be  taxed  by 
the  clerk  upon  satisfactory  proof  that  a  prudent  precaution  in  regard  to  all 
concerned  in  the  property  justified  the  marshal  in  placing  a  keeper  over  it; 
thp.t  the  keeper  actually  continued  in  charge  of  it  for  the  time  specified;  that 
the  sum  charged  therefor  is  reasonable  for  the  service,  and  has  been  actuallj^ 
paid  by  tlie  marshal.  The  Trial,  Bl.  &  How.,  104.  The  proof  in  this  case  is 
not  sutBciently  full  in  all  these  particulars.  Before  the  item  can  be  allowed, 
there  must  be  proof  of  the  necessity  of  a  keeper  daily,  and  that  he  has  been 
paid.     This  proof  ma}'^  be  given  before  the  clerk. 

§  11 32.  Expenses  of  renewal  and  storage  of  propei^ty  seized^  when  allowed. 

The  objection  to  the  charges  for  the  expenses  incurred  in  the  removal  and 

storage  of  the  property  cannot  prevail.     It  appears  by  the  affidavits  of  the 

claimants,  as  well  as  by  the  information,  that  the  property  was  first  seized  by 

Collector  Wood,  of  the  second  district,  and  that  when  found  by  the  marshal, 

after  the  commencement  of  the  proceedings  to  enforce  the  forfeiture,  as  is 

stated  by  the  deputy  and  not  denied,  it  was  in  an  unlocked  shed  or  outhouse 
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upon  a  wharf.  No  objection  to  the  marshal's  taking  custody  of  the  property 
was  ever  made  by  Collector  Wood,  and  he  must  be  deemed  to  have  assented 
to  it  under  the  option  given  him  by  the  act  as  it  then  stood.  The  responsibil- 
ity of  the  marshal  for  the  safe-keeping  of  property  coming  into  his  possession 
under  such  circumstances  is  in  nowise  affected  by  the  fact  that  at  a  period  sub- 
sequent to  its  seizure  by  him,  Collector  Bowen,  of  the  third  district,  claimed 
that  the  property  had  been  at  all  times  in  his  possession  under  entry  for 
deposit  in  a  United  States  bonded  warehouse.  If  construct iveh'^  in  his  pos- 
session, it  appears  actually  to  have  been  seized  by  Collector  Wood,  and  to 
have  been  found  in  an  exposed  position  upon  a  wharf,  and  not  in  charge  of 
any  pei-son  who  claimed  to  represent  Collector  Bowen,  or  claimed  that  it  was 
in  his  custod}'  under  bond. 

Considering  the  character  of  this  property,  and  its  position  when  found,  I 
am  satisfied  that  removal  to  a  proper  store-house  after  its  seizure  was  a  proper 
act  on  the  part  of  the  marshal,  required  of  him  in  the  line  of  his  duty,  and 
that  the  reasonable  and  necessary  expense  of  such  removal  and  storage,  act- 
ually paid  by  him,  should  be  allowed.  As  no  objection  is  here  made  to  this 
item  upon  the  ground  that  the  amount  is  excessive,  the  clerk's  allowance  is 
confirmed. 

§  1133.  Hule  as  to  insurance  onpropei^ty  seized. 

To  the  item  of  premiums  paid  for  insurance,  the  principal  objection  is  that 
the  insurance  was  effected  by  a  monthly  instead  of  a  yearly  policy,  whereby 
the  rate  of  insurance  was  greatly  and  unnecessaril}"  increased.  But  I  see  noth- 
ing in  the  case  tending  to  lead  the  marshal  to  believe  that  the  property  would 
remain  in  his  custody  for  any  considerable  period  of  time,  or  to  charge  him 
with  negligence  or  extravagance  in  talqng  out  or  continuing  a  monthly  policy. 
It  is  nowhere  made  to  appear  that  the  marshal  was  ever  requested  to  insure 
the  property  for  any  long  period,  or  that  objection  was  ever  made  to  the  form 
of  the  policy,  although  the  attention  of  the  claimants  was  frequently  called 
to  the  fact  that  the  insurance  was  expiring,  and  that  delay  was  increasing  the 
amount  of  the  premiums.  It  seems  to  me  too  late  now,  after  such  acquies- 
cence, and  after  the  premiums  have  been  actually  paid  by  the  marshal  in  good 
faith,  and  without  suspicion  of  fraud  or  connivance,  to  raise  the  objection, 
and  ask  that  the  item  be  stricken  out  of  his  bill  because  a  policy  was  not  taken 
out  for  a  year. 

A  further  objection  is  raised  to  this  item,  that  the  property  has  been  in- 
sured at  its  market  value,  as  alcohol  salable  in  the  market,  on  the  assumption 
that  the  tax  on  it  has  been  paid,  whereas,  in  fact,  the  tax  on  it  has  never  been 
paid,  but  only  secured  by  the  bond  of  the  owner  taken  by  the  collector,  and 
that  its  va'ue  as  alcohol  in  bond  is  much  less  than  as  free  alcohol,  and  it  should 
have  been  insured  as  such.  I  am  unable  to  see  the  force  of  this  objection. 
If  bound  to  insure  at  all,  the  duty  of  the  marshal  was  to  insure  the  property 
at  its  value  as  it  stood  in  his  hands,  and  for  the  benefit  of  whom  it  might  con- 
cern. It  is  not  perceived  that  any  difference  exists  between  the  condition  of 
goods  seized  for  non-payment  of  tax  and  goods  seized  for  non-payment  of  du- 
ties on  imports,  and  in  the  numerous  cases  of  the  latter  class  which  have  arisen 
in  this  port,  I  have  never  known  of  its  being  claimed  that  the  goods  after  seiz- 
ure by  the  marshal  should  be  treated  as  goods  in  bond.  Furthermore,  it  is 
not  made  to  appear  that  the  marshal  was,  until  a  verj"  late  day,  notified  that 
the  alcohol  was  ever  in  bond,  and  certainly  he  was  not  bound  to  assume  it  to 
be  so.    He  could  only  treat  it  as  property  wholly  belonging  to  the  United 
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States  as  forfeited  for  the  violatioii  of  law,  and  hiBiiFe  it  at  its  maTlLet  Talne. 
Besides,  in  this  case  it  appears  that  a  written  consent,  signed  by  the  attorney 
of  the  claimants,  has  been  filed,  in  which  it  is  stipulated  that  the  marshal's 
fees  and  expenses  are  to  be  paid  by  the  claimant  before  discharge  of  the  prop- 
erty. Upon  taxation  of  the  marshal's  fees  and  expenses  in  this  cause,  under 
that  consent,  I  do  not  think  that  it  can  be  fairly  contended  that  part  of  his 
expenses  should  be  stricken  out  as  chargeable  to  the  United  States  alone. 
The  item  of  premiums  of  insurance  must  therefore  be  allowed. 

In  dismissing  this  case,  I  feel  bound  to  express  my  surprise  that  this  prop- 
erty has  been  allowed  to  remain  in  custody  for  so  long  a  period  of  time.  If 
any  reason  existed  why  the  cause  should  not  have  been  tried,  as  it  might 
have  been  long  ago,  I  conceive  of  no  good  reason  why  the  property  has  not 
been  sold  or  bonded.  The  same  action  now  being  taken  by  the  claimant 
could,  for  aught  that  appears,  have  been  taken  immediately  after  the  seizure 
of  the  property,  in  which  case  the  items  of  expense  now  complained  of  would 
have  been  insignificant  and  the  hardship  of  the  case  avoided. 

SPAULDING  V.  TUCKER. 
(Circuit  Court  for  California:  2  Sawyer,  50-57.    1871.) 

Opinion  by  Sawyek,  J. 

Statement  of  Faots. —  The  defendant  objects  to  three  classes  of  items  in- 
cluded in  complainant's  bill  of  costs.  Firstly.  An  item  of  $360  for  printing 
evidence.  Secondly.  Sundry  items  of  traveling  fees  of  witnesses,  who  reside 
out  of  the  district  of  California,  and  more  than  one  hundred  miles  from 
the  place  of  hearing,  and  who,  voluntarily,  attended  and  testified  at  the 
hearing.  Thirdly.  The  traveling  fees  of  a  large  number  of  witnesses,  who, 
at  complainant's  request,  voluntarilj'  went  from  their  respective  places  of 
abode  in  different  states  to  the  city  of  New  York,  and  were  examined  before 
a  commissioner  in  the  presence  of  the  parties  and  their  counseL 

§  1134.  Expense  of  printing  testifnony  not  chargecMe  agahiat  the  losing  party 
€ts  an  item  of  costs, 

1.  The  act  of  congress  relating  to  costs  makes  no  allowance  for  printing 
testimony.  It  is,  no  doubt,  very  convenient  to  have  it  printed.  But,  however 
convenient,  it  is  not  properl}'^  chargeable  against  the  losing  party  as  an 
item  of  costs.  There  are,  doubtless,  many  cases  wherein  the  printing  of  the 
testimony  would  contribute  so  largely  to  a  ready  and  full  comprehension  of 
the  case  by  the  judge  as  to  justify  the  parties  in  incurring  that  extra  ex- 
pense. But  the  law  does  not  require  it,  and  if  printed  it  must  be  done  volun- 
tarily by  the  party  desiring  it,  and  at  his  own  expense.  7  Blatch.  Rep.,  17. 
This  item  must  be  rejected. 

§  1136.  Traveling  fees  of  witnesses  coming  from  out  of  the  distinct  and  heyond 
the  reach  of  a  sitbpoena^  and  of  all  xoitnesses  who  attend  without  summons^  are  not 
chargeable  as  costs  to  the  losing  party.     Authorities  reviewed. 

2.  Several  witnesses  came  from  the  eastern  states  to  testify  in  court  upon 
the  hearing,  and  there  are  items  of  charge  for  a  single  witness,  including 
travel,  both  ways,  for  over  five  thousand  miles'  travel.  I  do  not  find  the  ques- 
tion as  to  the  right  of  the  prevailing  party  to  tax  against  his  opponent  the 
traveling  fees  of  witnesses  who  thus  voluntarily  attend,  when  residing  far 
beyond  the  reach  of  a  subpoena,  settled  by  any  decision  of  the  supreme  court. 

There  are  some  decisions  upon   the   point,  on  the  circuit,  reported.    In 
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Whipple  V.  Cumberland  Cotton  Co.,  3  Story,  86,  the  court  allowed  the  travel- 
ing fees  of  a  witness  who  resided  in  Lowell,  Massachusetts,  and  who  attended 
at  the  trial  in  Portland,  Maine,  which  is  presumed  to  be  over  one  hundred 
miles  distant.  In  Prouty  v.  Draper,  2  Story,  199,  it  does  not  appear  whether 
the  witness  resided  out  of  the  district  or  not.  The  inference,  perhaps,  is  that 
he  did  not.  At  all  events,  this  question  was  not  raised  or  discussed.  In 
Hathaway  v.  Roach,  2  Woodb.  &  M.,  93,  Mr.  Jusjbice  Woodbury  followed  the 
practice  of  his  predecessor,  as  determined  in  Whipple  v.  Cumberland  Cot- 
ton Co. 

These  are  the  only  cases  in  the  national  courts,  brought  to  my  notice,  in 
which  fees  for  travel  have  been  allowed  witnesses  who  came  from  a  point 
beyond  the  reach  of  a  subpoena,  if  such  was  the  case  in  these  instances.  On 
the  other'hand,  in  Dreskiil  v.  Parrish,  5  McL.,  241,  the  court  held  that  fees  of 
a  witness  who  attended  voluntarily  could  not  be  charged  against  the  losing 
party.  The  court  say :  '^  The  compensation  to  a  witness  summoned  is  al- 
lowed. If  he  attends  voluntarily,  or  without  summons,  his  fees  cannot  Tye 
charged  against  the  losing  party.  The  attendance  of  a  witness  is  voluntary 
if  he  be  not  summoned." 

Those  witnesses  living  more  than  one  hundred  miles  from  the  place  of  hold- 
ing court,  whose  fees  were  allowed  in  that  case,  were  evidently  within  the 
district,  and  therefore  amenable  to  the  process  of  subpoena.  Witnesses  in  civil 
cases  who  live  out  of  the  district,  and  more  than  one  hundred  miles  from  the 
place  of  holding  court,  cannot  be  compelled  to  attend.  Id.,  and  1  Stat,  at  L. 
U.  S.,  335.  They  cannot  be  lawfully  summoned,  and,  since  they  cannot  be  re- 
quired to  attend,  their  attendance  is  necessarily  voluntary,  even  if  a  subpodna 
is  in  fact  served.  This  authority,  therefore,  seems  to  be  in  point.  These  cases 
arose  under  the  act  of  1799,  which  provided  that  "  witnesses  summoned  in  any 
court  of  the  United  States  "shall  receive  five  cents  per  mile  traveling  fees 
'•from  their  respective  places  of  abode."     1  Stat,  at  L.,  626,  sec.  6. 

A  similar  decision  was  also  made  by  the  same  court  in  another  action  be- 
tween the  same  parties.  5  McL.,  213.  Costs  in  cases  at  law  are  now  con- 
trolled by  the  act  of  1853,  which  provides  that  "For  each  day's  attendance 
in  court,  or  before  any  officer,  pursuant  to  law,  one  dollar  and  fifty  cents,  and 
five  cents  per  mile  for  traveling  from  his  place  of  residence  to  said  place  of 
trial  or  hearing,  and  five  cents  per  mile  for  returning."    10  Stat.  TJ.  S.,  167. 

The  same  question  arose  under  this  act  in  Woo.druff  v.  Barney,  2  Fish.  Pat. 
Cas.,  245,  and,  after  elaborate  examination,  Leavitt,  J.,  held  that  "  pursuant 
to  law  "  means  upon  service  of  process,  and  not  voluntarily,  upon  the  request 
of  the  party,  without  process;  and  in  this  view  I  fully  concur.  The  learned 
judge,  however,  endeavors  to  distinguish  the  case  from  Whipple  v.  Cumb.  Cot. 
Co.,  3  Story,  84,  on  the  ground  that,  in  that  case,  the  party  was  in  fact  served, 
although  it  does  not  appear  whether  within  or  without  the  reach  of  the  sub- 
pcjena.  If  it  is  intended  to  intimate  that  a  service  beyond  the  jurisdiction  af- 
fords a  good  ground  of  distinction,  with  due  deference  to  so  learned  a  judge, 
lam  unable  to  recognize  it;  for,  in  my  judgment,  to  be  summoned,  within 
the  meaning  of  the  statute,  is  to  be  served  with  a  process,  which  the  law 
recognizes,  and  which  the  party  is  bound  to  obey.  The  law  knows  no  other 
summons.  At  all  events,  I  think,  under  the  present  statute,  to  attend  "  pur- 
suant to  law"  is  to  attend  under  the  obligatory  requirements  of  the  law. 
The  party  may  request,  but  the  law  knows  no  request.     It  commands,  or  is 
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silent;  and  a  party  who  attends  '^ pursuant  to  law''  attends  pursuant,  or  in 
obedience,  to  the  commands  of  the  law. 

But  it  is  probable  that,  since  the  contrary  does  not  appear,  it  was  only  in- 
tended to  intimate  that,  in  the  case  cited,  it  must  be  presumed  that  the  service 
was  within,  although  the  party  resided  beyond,  the  reach  of  the  subpoena. 
Upon  this  hypothesis  there  is  no  inconsistency  between  the  later  and  earlier 
decisions.  However  this  may  be,  I  think  the  decisions  in  Dreskill  v.  Parrish 
and  Woodruff  v.  Barney,  on  this  point,  entirely  sound. 

The  principle  involved  in  Parker  v.  Bigler,  1  Fish.  Pat  Cas.,  289,  is  precisely 
the  same  as  that  here  maintained.  In  that  case  the  marshal  of  the  district  of 
Pennsylvania  served  a  subpoena  upon  a  party  living  in  the  state  of  Ohio.  The 
marshal  traveled  by  the  usual  route  of  travel,  one  hundred  and  sixty  miles,  to 
make  the  service.  Objection  to  allowing  the  marshal's  travelin<J  fees  was 
made,  on  the  ground  that  he  was  not  authorized  by  law  to  serve  a  subpoena 
that  distance  from  the  place  of  trial,  without  the  boundaries  of  the  district. 
The  objection  was  sought  to  be  obviated  by  showing  that  the  party  lived 
within  one  hundred  miles  by  an  air-line.  Mr.  Justice  Grier  refused  to  allow 
costs  for  more  than  one  hundred  miles,  on  the  ground  that  he  could  not  as- 
sume an  air-line  for  jurisdiction  and  a  zigzag  for  mileage.  Thus,  he  recog- 
nized the  validity  of  the  objection  that  the  marshal  is  not  entitled  to  fees  for 
serving  process  upon  a  party  who  is  under  no  obligation  to  obey,  or  without 
the  jurisdiction  to  which  the  process  extends.  If  the  marshal  is  not  entitled 
to  traveling  fees  for  doing  a  voluntary  act  in  serving  a  void  process,  I  do  not 
perceive  why  the  witness  should  be  entitled  to  his  traveling  fees  for  volun- 
tarily obeying  it  when  served. 

Both  upon  principle  and  the  weight  of  authority  I  am  satisfied  that  the 
traveling  fees  of  those  witnesses  who  came  from  other  states,  at  the  request 
of  the  complainant,  to  attend  the  hearing,  and  even  those  who  came  volun- 
tarily, and  not  in  obedience  to  a  subpoena,  from  a  distance  within  the  state, 
ought  not  to  be  taxed  as  costs  against  the  defendant.  There  are  no  special 
equitable  grounds  alleged  in  support  of  these  items.  Let  those  items  of  costs 
of  this  class,  excepted  to  by  defendant,  be  rejected. 

§  1136*  Under  circumstances  a  court  of  equity  wiU  aUoio  traveling  expenses 
other  tlian  those  prescribed  by  act  of  congress.    . 

3.  There  are  some  other  items  of  traveling  fees  in  this  case,  to  which  objec- 
tion is  made,  that  stand  in  some  particulars  upon  a  different  footing.  A  large 
number  of  the  witnesses  examined  on  both  sides  reside  in  various  towns  in 
Vermont,  New  Hampshire  and  other  places  in  that  portion  of  the  United 
States.  This  was  known  to  both  parties,  and  with  this  knowledge,  and  for 
the  mutual  convenience  of  the  parties,  the.y,  by  their  solicitors,  entered  into  a 
written  stipulation  and  agreement  in  writing  to  take  the  testimony  of  such 
witnesses  before  a  commissioner  in  the  city  of  Xew  York,  waiving  all  irrogu- 

laritv,  etc. 

In  pursuance  of  this  agreement,  both  parties  collected  their  witnesses  from 
the  surrounding  states,  and  took  their  testimony  in  New  York.  Although 
the  attendance  of  these  witnesses  was  necessarily  voluntary,  yet  it  is  claimed 
that  they  came  to  that  place  in  pursuance  of  the  understanding  with  the  op- 
posite party,  and  for  his  convenience,  in  part,  and  that  their  reasonable  travel- 
ing fees  ought  to  be  allowed;  that  this  is  within  the  spirit  of  the  agreement 
under  which  their  testimony  was  taken.     The  stipulation  does  not,  it  must  be 
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admitted,  in  express  terms  provide  that  the  traveling  fees  should  be  allowed 
as  costs  against  the  losing  party,  and  in  an  action  at  law  they  would  doubt- 
less have  to  be  rejected.  But  this  is  a  suit  in  equity,  and  the  question  is 
whether  a  court  of  equity  can  exercise  any  discretion  in  the  matter;  and  if  so, 
whether  the  allowance  of  the  traveling  fees  of  these  witnesses  would,  under 
the  circumstances,  be  a  sound  exercise  of  that  discretion? 

This  distinction,  suggested  between  a  court  of  law  and  a  court  of  equity,. 
seems  to  be  expressly  recognized  in  the  case  of  Parker  v,  Bigler,  before  cited. 
In  that  case  it  was  insisted  that  certain  necessary  expenses  incurred  for 
models,  although  not  mentioned  as  items  of  costs  in  the  act  of  1853,  upon  the 
subject,  were,  nevertheless,  properly  chargeable  to  the  losing  party  as  a  part 
of  the  " expensa  litis" 

Upon  this  point  Mr.  Justice  Grier  observes:  "  This  may  be  true  in  a  court 
of  chancery  where  the  decree  may  include  any  expenses  which  have  been 
necessarily  incurred  in  the  suit  for  the  information  of  the  court,  and  in  order 
to  a  just  decision  of  the  cause.  These  may  be  imposed  on  either  party,  or 
both,  as  the  conscience  of  the  chancellor  may  dictate,  yet  in  the  courts  of  law 
no  sucl^  discretion  is  given  to  the  court."     1  Fish.  Pat.  Cas.,  286. 

In  "Woodruflf  v.  Barney,  also,  the  court  carefully  contines  its  discussion  to 
'*the  subject  of  costs  in  cases  at  law."  2  Fish.  Pat.  Cas.,  245.  And  all  the 
other  cases  cited  in  this  opinion  are  evidently  cases  at  law. 

The  foregoing  observations  of  Mr.  Justice  Grier  seem  not  only  to  recognize 
a  judicial  discretion  in  a  court  of  equity  to  determine  whether  costs  shall  be 
allowed  or  not,  but  also  to  allow  costs  other  than  those  prescribed  in  the  stat- 
ute upon  the  subject,  according  as  justice  and  equity  maj'  require  under  the 
circumstances  of  each  particular  case. 

In  this  case,  had  not  the  parties  consented  to  take  the  testimony  of  those 
witnesses  within  easv  reach  of  New  York,  in  the  manner  in  which  it  was 
done,  it  would  have  been  necessary  to  send  a  commission  to,  or  for  counsel  to 
attend  in  person  at,  each  place  where  the  numerous  witnesses  resided,  at  great 
ex{)ense  and  inconvenience  to  both  parties.  It  was  doubtless  deemed  more 
convenient,  less  expensive,  or  otherwise  more  advantageous,  to  enter  into  the 
agreement  that  was  made  than  to  pursue  the  course  pointed  out  by  the  law, 
or  this  course  would  not  have  been  adopted. 

The  agreement  necessarily  involved  the  payment,  by  the  parties  requiring 
the  testimony,  for  the  services  and  traveling  expenses  of  the  various  witnesses 
from  their  respective  places  of  abode  to  New  York,  and  in  making  the  agree- 
ment the  parties  must  be  deemed  to  have  contemplated  and  assented  to  the 
necessary  consequences  flowing  from  it.  The  complainant  is  clearly  entitled 
to  recover  all  proper  costs  of  suits.  This  testimony  so  taken  Avas  important 
and  necessary  to  his  case.  Had  it  been  taken  in  the  usual  mode  pointed  out 
by  law,  he  would  have  been  entitled  to  recover  the  expenses  as  a  part  of  his 
costs.  The  other  mode  was  substituted  by  the  consent,  and  in  part,  at  least, 
for  the  convenience,  of  the  defendants  themselves;  and  the  mode  so  adopted 
forbade  a  coercive  attendance  of  witnesses,  and,  necessarily,  looked  to  a  volun- 
tary attendance.  I  think,  therefore,  under  the  circumstances,  that  the  com- 
plainant is  entitled  to  be  allowed  a  reasonable  sum  as  costs  for  his  necessary 
expenses  in  procuring  the  attendance  of  such  witnesses,  and  there  being  no 
special  circumstances  shown  to  call  for  a  dififerent  measure,  I  know  of  no 
better  mode  of  arriving  at  what  is  reasonable  than  to  adopt  the  amount  fixed 
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by  the  act  of  congress  as  the  compensation  allowed  witnesses  who  attend 
upon  compulsory  process. 

The  act  embodies  the  result  of  the  judgment  of  the  members  of  bpth  houses 
of  congress  as  to  what  the  allowance  to  witnesses  should  be,  and  I  adopt  the 
statutory  allowance  which  the  complainant  himself  has  adopted  as  the  meas- 
ure of  the  allowance  to  be  taxed  against  the  defendants  in  this  instance. 

The  several  items  of  complainant's  bill  of  costs  taxed  for  traveling  fees  of 
the  several  witnesses  whose  testimony  was  taken  in  the  city  of  New  York, 
and  which  are  objected  to  by  defendant's  counsel,  are  allowed,  and  the  objec- 
tions thereto  overruled. 

Let  the  costs  be  retaxed  in  accordance  with  the  views  expressed  in  this 
opinion. 

ANDERSON  v.  MOE. 
(Circuit  Court  for  Michigan:  1  Abbott's  Admiralty,  299-801.    1869.) 

Statement  of  Facts. —  After  trial  the  defendant  objected  to  allowances  to 
a  witness  because :  1.  His  deposition  was  on  file.  2.  He  was  not  subpoenaed. 
3.  Because  he  resided  beyond  the  district  more  than  one  hundred  miles. 

§  1137.  A  party  haa  the  right  to  the  attendance  of  a  material  witneae  altliough 
his  deposition  he  on  file. 

Opinion  by  Withey,  J. 

The  fii*st  objection  is  not  allowable.  If  a  witness  is  present  at  the  trial  his 
deposition  ought  not  to  be  used.  If  the  testimony  was  material  the  party 
had  a  right  to  have  the  witness  present  before  the  court  and  jury,  if  his  at- 
tendance could  be  procured. 

§  1138.  A  witness  who  resides  beyond  the  district^  and  more  than  one  hun- 
dred miles,  and  attends  voluntarily  ^  is  entitled  to  fees  and  mileage. 

The  second  objection  is  not  well  made,  and  that  and  the  third  will  be  con- 
sidered together.  If  a  witness  resides  in  another  state,  and  more  than  one 
hundred  miles  from  the  place  of  trial,  a  subpoena  cannot  be  made  effective; 
its  service  will  be  useless;  it  will  afPord  no  ground  for  an  attachment.  Is  a 
party  therefore  obliged  to  take  out  a  commission  to  take  his  testimony?  or  if 
the  personal  presence  of  the  witness  be  deemed  essential,  and  it  can  be  pro- 
cured, is  the  party  deprived  of  the  benefit  of  the  act  of  1853,  Avhich  allows 
witnesses'  fees  for  each  day's  attendance  in  court,  one  dollar  and  fifty  cents, 
and  five  cents  per  mile  for  traveling  from  his  place  of  residence  to  said 
place  of  trial,  and  five  cents  per  mile  for  returning? 

Both  questions  are  answered  in  the  negative.  No  rule  of  court  and  no  con- 
struction can  properly  be  allowed  to  override  the  plain  language  and  obvious 
import  of  this  enactment.  Under  the  act  of  1799  it  was  held  that  traveling 
fees  were  allowable  from  the  residence  of  the  witness,  although  without  the 
state,  and  mere  than  one  hundred  miles  from  the  place  of  trial,  3  Story,  84. 
Before  the  passage  of  the  act  of  1853  it  was  held  (5  McL.,  241),  under  the  act 
of  1799,  that  if  the  witness  "  attended  voluntarily  or  without  summons,  his  fees 
cannot  be  charged  against  the  losing  party."  This  is  but  a  literal  rendering 
of  the  act  of  1799,  and,  of  course,  it  will  bear  the  construction  given  it.  That 
enactment  allowed  compensation  ^'  to  witnesses  summoned,"  and  not,  as  in  the 
act  of  1853,  '^to  witnesses  for  each  day's  attendance,  etc.,  without  reference 
to  whether  the  witness  be  "  summoned  "  or  not. 

Clearly,  under  the  act  of  1853,  a  witness  who  attends  by  procurement  of  a 
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party  because  his  testimony  was  deemed  material  is  entitled  to  the  per  diem 
of  one  dollar  and  fifty  cents  and  traveling  fees  from  his  place  of  residence, 
and  for  returning,  provided  he  actually  traveled  so  far  to  reach  the  court  as 
it  would  be  from  his  residence  to  the  court.  The  taxation  made  in  this  case 
is  proper. 

SEDGWICK  V,  GRINNELL. 
(District  Court  for  New  York:  10  Benedict,  6-9.    1878.) 

Opinion  by  Choatb,  J. 

Statement  of  Facts. —  The  defendant,  having  a  final  decree  for  his  costs 
and  disbursements,  claims  to  be  allowed  as  a  disbursement  the  payment  of 
$75  paid  by  him  for  the  execution  of  a  commission  to  take  testimony  at  Louis- 
ville, Kentucky,  and  $394.78  for  the  execution  of  a  commission  to  take  testi- 
mony in  London,  England. 

§  1139.  Parties  namedin  a  commission  to  take  testim^ony  are  not  n^cessaHly 
commissioners  within  Hevised  Statutes,  title  13,  chapter  16. 

The  commissions  were  issued  by  consent  to  the  parties  named  therein  as 
commissioners.  The  plaintiff's  counsel  insists  that  the  persons  to  whom  the 
commissions  were  issued  are  ^^  commissioners  "  within  the  meaning  of  Revised 
Statutes,  title  13,  chapter  16,  which  fixes  the  fees  of  attorneys,  clerks,  marshals, 
commissioners,  witnesses,  jurors  and  printers.  In  this  I  think  the  counsel  is  in 
error.  That  chapter,  as  clearly  appears  upon  a  view  of  all  its  provisions, 
refers  to  ^'  commissioners  of  the  circuit  court/'  appointed  under  section  627  of 
the  Kevised  Statutes. 

§  1 1 40.  Practice  as  to  allowance  for  disbursements  for  taking  depositions  in 
foreign  states  or  countries. 

The  clerk  held,  however,  that  the  rate  of  fees  to  be  allowed  was  governed 
by  the  chapter  of  the  Eevised  Statutes  above  referred  to,  which  fixes  the  fees 
to  be  paid  to  "  commissioners  "  at  twenty  cents  a  folio  *'  for  taking  and  certi- 
fying depositions  to  file,"  and  he  allowed  as  a  disbursement  on  each  of  the 
depositions  $25,  which  was  agreed  upon  by  the  parties  as  a  proper  amount  of 
the  fees  if  determined  by  that  statute.  The  practice  of  the  court  allows  as  a 
disbursement  what  may  have  been  properly  paid  bv  the  party  entitled  to  costs 
for  the  execution  of  a  foreign  commission.  Disbursements,  however,  must  in 
all  cases  be  reasonable  in  amount  for  the  service  rendered,  and  must  have  been 
necessarily  incurred.  The  exorbitant  fees  exacted  in  some  parts  of  the  world 
for  the  execution  of  foreign  commissions  have  long  been  a  grievance  to  attor- 
neys and  litigants,  and  these  charges  should,  in  all  cases  where  they  are  charge- 
able as  part  of  the  costs,  be  reduced  to  what  is  a  reasonable  sum  for  the 
service  rendered.  If  any  amount,  however  excessive,  which  the  party  taking 
out  the  commission  chooses  to  pay,  or  is  compelled  to  pay  by  the  commissioner 
selected,  can  be  charged  on  the  other  partj'^,  no  check  is  kept  on  these  exac- 
tions. The  charges  are  not  to  be  deemed  necessarily  incurred  except  so  far 
as  they  are  reasonable  in  amount  for  the  service  rendered  On  the  question 
what  will  be  a  reasonable  amount,  the  fees  fixed  by  statute  for  the  like  service 
afford  a  proper  standard,  with  such  variation  as  may  be  required  to  conform 
the  charges  to  those  customaril^"^  allowed  for  similar  services  in  the  country 
where  the  commission  is  executed,  provided  such  customary  charges  are  not 
unreasonable. 

If  the  commission  is  issued  to  another  state  in  this  Union,  addressed  to  a 
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person  other  than  one  of  the  "commissioners  of  the  circuit  court,"  who  are 
oflScers  esptecially  appointed  for  the  purpose  of  attending  to  such  duties, 
the  compensation  fixed  by  law  for  such  "commissioner  odf  the  circuit  court" 
for  the  same  service  affords  a  definite  standard  which  should  control  the 
discretion  of  the  court  in  determining  the  reasonableness  of  the  charge  in 
the  particular  case.  If  the  commission  issues  to  a  foreign  country  where  no 
officers  are  provided  by  the  law  of  the  United  States  for  the  execution  of  such 
commission  at  any  definite  fixed  rates,  the  amount  allowed  by  law  here  will 
be  taken  to  be  a  sufficient  compensation  for  the  same  service  abroad,  unless  it 
be  shown  that  the  customary  charge  in  such  foreign  country  for  the  like  serv- 
ice is  greater,  and  if  that  is  shown  it  must  be  held  that  the  party  taking  out 
the  commission  necessarilj^  pays  such  larger  sum. 

In  this  case,  therefore,  the  clerk  properly  taxed  these  two  items  on  the 
proofs  before  him ;  that  of  the  Kentucky  commission  because  the  analogy  of 
the  statute  fixes  the  standard  of  charge,  that  of  the  English  commission  be- 
cause there  was  no  proof  that  the  service  is  ordinarily  more  liberally  compen- 
sated in  England.' 

The  fact  that  similar  charges  have  been  often  included  in  bills  of  costs  taxed 
is  immaterial,  since  no  case  is  referred  to  where  the  question  of  the  right  to 
them  has  been  raised.  If  a  party  to  a  suit  is  under  the  necessity  of  exam- 
ining witnesses  abroad,  it  may  be  a  hardship  or  a  misfortune  that  he  is 
compelled  to  pay  more  than  a  fair  compensation  for  the  execution  of  the 
commission,  but  there  is  no  equitable  principle  by  which  he  can  throw  this 
hardship  or  misfortune  on  the  other  party  merely  because  he  happens  to  pre- 
vail in  his  suit.  The  consent  to  the  issuing  of  the  commission  cannot  be 
deemed  a  consent  to  pay  as  costs  any  amount  of  fees  that  the  other  party  may 
pay,  however  unreasonable.  In  this  case  it  does  not  appear  whether  the  de- 
fendant paid  these  charges  voluntarily,  or  whether  they  were  extorted  from 
him  by  the  commissioners  by  the  withholding  of  the  commissions  till  the  fees 
were  paid.  But  I  see  no  difference  in  principle  in  the  two  cases.  The  matter 
is  very  much  in  the  control  of  attorneys,  who  may,  in  arranging  their  stipula- 
tions for  the  issuing  of  commission,  make  proper  provision  for  the  payment  of 
these  expenses  by  agreement.  The  practice  of  allowing  extortionate  charges 
like  those  in  the  present  case  as  costs  would  be  giving  the  encouragement  of 
the  courts  to  the  extortions  complained  of. 

Taxation  of  costs  confirmed,  with  leave  to  the  defendant  to  applj^  for  a  re- 
taxation  as  to  the  English  commission  upon  further  evidence. 

§  1141.  General  principles— Authority  to  award  costs  —  Effect  of  state  laws.—  Although 
tbero  is  no  statate  of  the  United  States  giving  costs  generally  to  the  prevailiog  party  in  a 
suit,  several  statutes  recognize  by  iniplicatioo  the  right  of  such  party  to  costs,  and  the  pro- 
visions of  the  judiciary  act  seem  to  be  broad  enough  to  authorize  the  giving  of  costs  in  ac- 
cordance with  the  state  laws  when  no  other  provision  is  made.  Hatheway  r.  Roach,  2 
Woodb.  &  M.,  63. 

§  1142.  In  1846  no  act  of  congress  was  in  force  in  terms  giving  costs  to  the  prevailing 
party,  though  several  acts  and  also  rules  of  court  recognized  the  general  right ;  and  the  thirty- 
fourth  section  of  the  judiciary  act,  providing  that  the  laws  of  the  different  states  should  be 
the  guide  in  settling  the  rights  of  parties  in  the  absence  of  a  United  States*  law,  was  broad 
enough  to  embrace  costs.    Ibid. 

§  1143.  When  the  items  of  taxation  are  not  governed  by  any  specific  law,  and  the  question 
rests  in  the  discretion  of  the  court,  the  principle  which  the  court  is  to  follow  is  to  give  the 
prevailing  party  a  reasonable  compensation,  and  that  only,  and  not  to  attempt  to  make  him 
whole  for  all  his  expense  and  trouble.     Ibid, 

§  1144.  When  witnesses  have  attended  twice  in  one  term  on  account  of  a  postponement  of 
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the  case  by  agreement  of  parties,  doable  travel  fees  will  not  be  allowed  unless  so  stipulated  by 
the  agreement.    IhicL 

§  1146.  If  an  agreement  be  satisfactorily  proved  to  the  clerk  that  witnesses  should  not  be 
brought  from  beyond  a  certain  distance,  travel  fees  for  witnesses  brought  from  beyond  the 
distance  will  not  be  allowed.    Ibid, 

§  1 146.  In  a  patent  suit  models  like  those  described  in  the  plaintiffs  patent  may  be  obtained 
by  defendant,  and  his  necessary  expense  therefor  should  be  allowed  him ;  other  models,  how- 
ever, he  will  not  be  allowed  for.    Ibid. 

§  1 147.  Defendants  may  procure  and  be  allowed  for  copies  of  the  assignments  of  plaintifTii 
patent,  but  not  a  copy  of  the  patent  itself.    Ibid, 

8  114S.  The  losing  party  will  not  be  obliged  to  pay  for  taking  the  deposition  of  a  witness 
who  testified  at  the  trial.    Ibid, 

§  1 149.  Giving  or  withholding  costs  in  a  particular  case  is  not  a  mere  matter  of  practice. 
Etbridgen  Jackson, *^ 2  Saw.,  600. 

§  11.30.  Where  the  court  has  jurisdiction  at  the  time  the  suit  is  brought,  the  repeal  of  the 
law  before  verdict  will  not  take  away  the  right  to  award  costs.  Walker  v.  Smith,*  1  Wash., 
203. 

g  1161.  Where  an  agreement  under  seal  compromising  a  suit  says  nothing  about  the  pay- 
ment of  costs,  a  parol  agreement  providing  that  costs  )>e  paid  by  one  of  the  parties  may  be 
set  up  and  proved.     Morancy  v,  Quarles,  1  McL.,  IM. 

811 62.  The  supreme  court,  in  those  cases  in  which  it  has  original  jurisdiction,  has  the  same 
power  to  award  costs  and  give  judgment  for  them  as  the  other  federal  courts ;  and  this 
power  is  recognized  by  numerous  acts  of  congress.  Pennsylvania  v.  Bridge  Co.,*  18  How., 
460. 

§  1168.  Where  a  question  of  costs  has  been  referred  to  the  clerk  and  his  report  has  been 
filed,  at  the  same  time  with  a  written  waiver  of  all  exceptions  by  both  counsel,  and  the  re- 
port has  been  confirmed,  the  question  will  not  be  opened  for  re-examination  by  bill  of  review 
or  otherwise.     Ibid. 

§  1164.  The  statute  of  Gloucester,  awarding  costs  to  the  successful  party,  governs  the 
question  in  this  country,  unless  a  different  rule  has  been  prescribed  by  statute.  Ethridge  v. 
Jackson,*  2  Saw.,  598. 

§  1166.  Under  the  act  of  March,  1798,  the  prevailing  party  was  allowed  for  his  travel  and 
attendance  only  where  this  was  allowed  in  the  state  court.    Sebring  v.  Ward,*  4  Wash.,  646. 

g  1166.  The  ninth  section  of  the  act  of  February  28,  1799,  applies  to  witnesses  in  civil  as 
well  as  criminal  cases.    Ibid, 

§  1167.  Where  the  state  law  denies  costs  in  a  particular  case  to  the  successful  plaintiff, 
and  awards  thein  to  the  defendant,  the  fede'ral  court  will  deny  them  to  the  plaintiff  under 
the  state  law,  and  also  to  the  defendant  under  the  act  of  1858,  which  denies  costs  to  the 
losing  party  in  all  cases.     Ethridge  v,  Jackson,*  2  Saw.,  602;  19  Int.  Rev.  Rec,  184. 

g  1168.  The  right  to  costs  in  a  common-law  action  in  the  federal  courts  is,  by  section  84  of 
the  judiciary  act,  controlled  by  the  law  of  the  state  in  which  the  court  is  held.    Ibid, 

g  1 169.  A  suit  remoTed  to  the  federal  court  brings  with  it  all  costs  accrued  under  state 
laws,  and  the  acts  of  congress  as  .to  costs  apply  only  to  such  cases  after  the  removal  is  com- 
plete, and  the  federal  court  has  jurisdiction.    Wolf  v.  Insurance  Go.,*  1  Flip.,  877. 

§  1 160.  The  acts  authorizing  the  removal  of  causes  into  the  federid  court  provide  that  they 
ahall  proceed  as  if  originally  commenced  there ;  hence  costs  are  determined,  not  by  the  law 
of  the  state  court  where  the  suit  began,  but  by  the  acts  of  congress  (R.  S.,  sees.  828,  824). 
Clare  v.  National  City  Bank,*  14  Blatch.,  445. 

%  1161.  So  held  in  a  cause  removed  after  three  trials,  when  it  was  attempted  to  collect  in 
the  federal  court  costs  of  the  former  trials  which  would  have  been  taxed  under  a  judgment 
from  the  state  court.    Ibid, 

%  1162.  The  act  of  February  26,  1868,  applies  to  all  taxations  of  costs,  and  abolished  all 
prior  laws  on  the  subject.     Lyell  v.  Miller,*  6  McL.,  422. 

§  1108.  The  act  of  congress  of  February  26, 1858,  repealed  all  laws,  rules  and  usages  then  in 
force  in  regard  to  costs ;  and,  under  such  statute,  no  other  costs  than  those  expressly  allowed 
thereby  could  be  taxed.  United  States  v.  One  Package  Ready-made  Clothing,*  6  Law  Rep. 
(N.  S. ),  284. 

g  1184.  Every  item  of  costs  taxable  against  a  party  to  a  suit  is  specified  in  the  fee-bill  en- 
acted February  26,  1853,  and  no  costs  can  be  allowed  outside  of  those  there  specified.  Dede- 
kam  V,  Voee,  8  Blatch.,  158. 

^  1186.  Under  certain  eodes. —  Where  all  costs  to  attorneys,  solicitors  or  counsel  were 
nboli«>hed  in  New  York  state,  the  circuit  courts  continued  to  allow  the  fees  of  attorneys  in  the 
costs  at  the  same  rate  that  existed  at  the  time  of  the  abolition  of  such  fees  in  the  state.  Costs 
in  Civil  Cases,  1  Blatch.,  652. 
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§  11 06.  The  uniform  usage  and  practice  of  the  circuit  courts  in  taxing  fees  of  attorneys, 
Bolicitors  and  counsel  in  the  costs  has  been  to  apply  the  general  rule  prescribed  in  the  act  of 
September  29»  1789,  and  fix  the  rate  according  to  the  fee-bill  of  the  state.    Ibid. 

§  1167.  By  the  rule  of  June  28,  1845,  in  the  circuit  court  for  the  southern  district  of  New- 
York,  the  fees  of  attorneys,  solicitors  and  counsel  are  to  be  taxed  in  costs  in  the  same  manner 
as  is  provided  in  the  case  of  the  attorney  of  the  United  States  by  act  of  March  8, 1841,  and  act 
of  May,  1842;  that  is,  at  the  same  rate  that  is  allowed  to  attorneys,  solicitors  and  counsel  in 
the  highest  courts  of  law  and  equity  of  original  jurisdiction  in  the  state.    Ibid, 

§  1168.  Under  the  territorial  statutes  of  Arkansas  the  person  at  whose  instance  a  prosecu- 
tion for  larceny  is  instituted  .is  not  liable  for  costs  as  prosecutor.  United  States  v.  Flanakin, 
Hemp..  30. 

§  1169.  Under  the  practice  act  of  Washington  Territory  the  jurisdiction  of  justices  of  the 
peace  is  fixed  by  the  amount  claimed  in  the  complaint,  and  not  by  the  amount  actually  re- 
covered. And  the  word  **  costs,*'  as  used  in  the  statute  of  1854,  page  202,  section  369,  in  refer- 
ence to  actions  within  the  jurisdiction  of  justices  of  the  peace,  refers  to  what  is  popularly 
known  as  costs,  and  is  not  limited  to  the  costs  "  to  be  allowed  to  a  party  "  as  provided  in  sec- 
tion 874  of  the  practice  act.    Ebey  v.  Engle,*  1  Wash.  Ty,  85. 

'§  1170.  Where  a  case  has  been  dismissed  for  want  of  Jarisdiction  over  the  person,  in  the 
absence  of  a  United  States  statute  covering  the  point,  the  court  has  no  power  to  award  costs 
as  the  case  is  coram  non  judice.  It  seems,  however,  that  where  the  state  statute  gives  costs 
in  such  a  case,  the  federal  court  sitting  in  that  state  may  follow  the  state  law.  Burnham  v, 
Rangeley,*  2  Woodb.  &  M.,  417. 

§  1171.  If  a  coOrt  has  no  jurisdiction  of  a  case  it  cannot  give  a  judgment  for  costs  of  a 
motion  made  in  such  case.    Mayor  v.  Cooper,*  6  Wall.,  247. 

§  1172.  Upon  affirmance  of  a  judgment  on  writ  of  error  to  the  supreme  court  costs  are 
given  as  of  course.  In  cases  of  reversal  they  are  not  given  when  the  judgment  is  reversed 
for  want  of  jurisdiction.  Montalet  v.  Murray,  4  Cr.,  46;  Inglee  v.  Coolidge,  2  Wheat.,  863; 
Mclver  v.  Wattles,  9  Wheat.,  650. 

§  1178.  Costs  will  be  given  on  the  dismissal  of  a  writ  of  error  for  want  of  jurisdiction  if 
the  original  defendants  are  also  the  defendants  in  error.    Winchester  v.  Jackson,  3  Cr.,  514. 

§  1174.  Where  the  court  had  jurisdiction  at  the  time  the  suit  was  brought,  but,  before 
verdict,  the  law  giving  jurisdiction  was  repealed,  the  victorious'  party  is  nevertheless  ei^ 
titled  to  costs.     Walker  v.  Smith,  1  Wash.,  202. 

§  1175.  The  supreme  court  cannot  give  judgment  for  costs  in  a  case  which  is  dismissed  for 
want  of  jurisdiction.    Strader  v,  Graham,  18  How.,  602. 

§  1 1 76.  The  circuit  court  will  give  no  costs  in  dismissing  an  appeal  from  the  district  court 
for  want  of  jurisdiction.    Agnew  v.  Dorman,  Taney,  886. 

§  1177.  When  a  circuit  court  dismisses  a  case  for  want  of  jurisdiction  apparent  on  the  face 
of  the  proceedings,  no  costs  will  be  allowed ;  and  in  such  cases  the  general  rule  is  that  no  costs 
will  be  allowed  in  the  supreme  court  upon  appeal.    Hornthall  v,  Keary,  9  Wall.,  560. 

§  11 78.  The  United  States  never  pays  costs.    United  States  v.  Barker,  2  Wheat.,  306. 

§  1 1 79.  The  United  States  is  not  liable  for  costs,  and  a  judgment  against  it  for  costs  will  be 
reversed.  United  States  v,  Boyd,  5  How.,  29;  United  States  v,  Hooe,  3  Cr.,  73;  United  States 
V,  McLemore,  4  How. ,  286. 

§  1180.  It  is  a  general  rule  that  no  court  can  make  a  direct  judgment  or  decree  against  the 
United  States  for  costs  and  expenses,  in  a  suit  to  which  the  United  States  is  party,  either  on 
behalf  of  any  suitor  or  any  officer  of  the  government.  The  expenses  of  any  officer  of  the  gov- 
ernment are  paid  by  the  court's  certifying  to  the  amount,  which  is  dist^ursed  by  the  treasurer 
of  the  United  States.    The  Antelope,  12  Wheat.,  546. 

§  1181.  A  judgment  in  set-off  or  for  costs  cannot  be  randered  against  the  United  States. 
Reeside  v.  Walker,  11  How.,  272. 

§  1182.  The  United  States  as  plaintiff  in  an  action  is  not  bound  by  a  state  law  requiring,  as 
a  condition  precedent  to  an  arrest  in  a  civil  action,  that  the  plaintiff  shall  give  an  undertaking 
to  pay  the  defendant  any  costs  and  damages  which  the  defendant  may  sustain  by  reason  of  a 
wrongful  arrest;  for  the  United  States  never  pays  costs  to  an  adverse  party,  and  is  bound  by- 
no  undertaking  to  pay  unless  authorized  by  act  of  congress.  United  States  v.  Walsh,  1 
Abb.,  66.  I 

§  1188.  It  is  undoubtedly  a  general  rule  that  no  court  can  give  a  direct  judgment  against 
the  United  States  for  costs  in  a  suit  to  which  they  are  a  party,  either  on  behalf  of  any  suitor 
or  any  officer  of  the  government.  But  it  by  no  means  follows  from  this  that  they  are  not 
liable  for  their  own  costs.  No  direct  suit  can  be  maintained  against  the  United  States.  But 
when  an  action  is  brought  by  them  against  a  marshal  to  recover  money  in  his  hands  alleged 
to  be  due  them,  the  marshal  may  set  up  as  a  defense  a  claim  he  has  against  them  for  pound- 
age.    United  States  v.  Ringgold,  8  Pet.,  150. 
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§1184.  A  noinioal  plaintiff  may  claim  iodemDitj  for  his  costs.  Goodyear  v.  Bishop,  4 
Blatch.,  43^. 

§  1185.  An  objection  to  an  item  in  the  costs  taxed  caunot  be  allowed  if  it  is  impossible  for 
the  court  to  determine  in  what  way  the  item  is  made  up.    Dedekain  v.  Vose,  3  Blatch.,  153. 

§  118tf.  A  circuit  court  may  tax  costs  after  the  receipt  of  a  mandate  from  the  supreme 
court  affirming  Its  judgment,  and  may  order  the  costs  to  t>e  inserted  in  the  judgment  nunc 
pro  tunc.    Sizer  v.  Many,  16  How.,  98. 

§  1187.  A  marshal  may,  upon  motion,  have  an  attachment  against  a  party  or  his  attorney 
who  indorses  for  him,  to  recover  fees  due  for  the  performance  of  official  duties.  Anony- 
mous,* 3  Gall.,  100. 

g  1188.  An  attorney  in  Massachusetts  bringing  suit  for  a  plaintiff  resident  out  of  the  state 
and  indorsing  the  writ  is  liable  for  the  costs.    Ibid, 

§1189.  A  party  may  serve  a  snbpcona  on  his  own  witness  and  recover  costs  therefor. 
Gofdon  V.  Scott,*  7  Am.  L.  Reg.  (N.  S.).  749. 

§  1 190.  The  cost  of  a  printed  statement  of  a  case  for  the  use  of  a  court  cannot  be  taxed  in 
the  coats.    Jennings  v.  Brig  Perseverance,  3  Dall.,  836. 

2.  At  Law. 

§  1191.  If  a  creditor's  bona  fide  attachment  is  dissolved  by  the  bankruptcy  of  the  debtor, 
costa  of  such  attachment  will  be  paid  out  of  the  fund  in  the  hands  of  the  assignee.  Ex  parte 
Holmes,*  14  N.  R  R,  493. 

§  1192.  An  attaching  creditor  is  not  entitled  to  the  costs  of  his  attachment,  upon  its  disso- 
lution by  the  debtor's  bankruptcy,  out  of  the  fund  in  the  assignee's  hands,  unless  such 
attachment  was  instituted  for  the  benefit  of  the  creditors  generally.  In  re  Irons  &  Coon,*  18 
N.  B.  R,  96. 

§  1198.  In  a  case  of  Involnntary  bankruptcy,  where  the  debtor  denies  the  alleged  acts  of 
bankruptcy,  and,  upon  a  jury  trial,  obtains  a  verdict,  the  debtor  is  entitled  to  have  taxed  as 
coats  the  fees  and  mileage  of  a  witness  whom  he  has  himself  served  with  process,  and  also  a 
counsel  fee.    Miller  v.  Scott,*  6  Phila.,  484. 

§  1194.  Costs  upon  new  trial. —  Where  a  creditor  obtained  a  verdict  against  the  discharge 
of  a  bankrupt  in  the  district  court,  and  on  appeal,  and  upon  the  introduction  of  new  evidence 
by  the  bankrupt,  the  verdict  was  in  the  latter's  favor,  the  court  refused  to  allow  costs  to  the 
bankrupt  upon  either  trial,  especially  as  the  bankrupt  appeared  to  have  unreasonably  delayed 
in  presenting  the  new  evidence.    In  re  Guild,  1  Woodb.  &  M.,  29. 

§  1 195.  Costs  after  mandate. —  When  a  mandate  goes  to  a  lower  court  to  reverse  a  decree 
thereof  the  lower  court  is  competent  to  award  costs  in  the  case,  and  may  issue  execution 
therefor,  though  costs  are  nut  mentioned  in  the  mandate.    Riddle  v.  Mandeville,*  6  Cr.,  86. 

g  1196.  When  plaintiff  removes  a  snit  from  a  state  to  a  circuit  court  under  the  act  of 
March  3,  1875,  and  recovers  less  than  $500,  he  will  not  be  allowed  costs,  but  will  not  be  ad- 
judged to  pay  them.     Brooks  v.  M.  B.  L.  Ins.  Co.,  16  Blatch.,  182. 

^  1197.  A  revenue  case  was  begun  in  a  state  court  and  removed  to  the  federal  court  under 
the  act  of  1833.  Plaintiff  recovered  a  judgment  of  $9.50,  and  both  parties  moved  for  full 
coats.  Bcidf  that  plaintiff  was  not  entitled  to  costs,  because  the  statute  did  not  grant  them 
under  the  circumstances,  nor  was  the  defendant,  who  claimed  under  the  state  law,  because 
this  did  not  govern  a  case  after  removal.    Coggill  v,  Lawrence,*  2  Blatch.,  304. 

g  1 198.  A  bond  for  costs  statiug  that  a  non-resident  is  about  to  begin  suit,  but  omitting  to 
give  the  plaintiff's  name,  is  defective,  and  the  suit  will  be  dismissed  on  motion  upon  this 
ground ;  nor  will  the  defect  be  cured  by  filing  a  new  and  valid  bond.  Williamson  i;.  Bua- 
sard,*  Hemp.,  243. 

§  1 199.  A  bond  given  to  secure  the  payment  of  costs  by  a  third  party  is  good,  though  it 
does  not  state  to  whom  the  obligor  is  bound.    Buckinghamfi;.  Burgess,*  3McL.,  368. 

§  1200.  The  costs  of  oontlnuanoe  await  the  event  of  the  cause  unless  it  is  especially  or- 
dered otherwise.  And  an  attachment  for  the  payment  of  such  costs  will  not  be  granted 
unless  the  order  of  the  court  to  pay  such  costs  has  been  personally  served,  the  particular 
items  are  set  out,  and  a  rule  to  sh  ow  cause  why  an  attachment  should  not  be  granted  has 
been  made.     Dyson's  Adm*r  v.  White,  1  Cr.  C.  C,  359. 

§  1891.  If  a  party  obtains  a  continuance  he  must  pay  the  costs  of  the  term.  Patton  v* 
Blackwell,*  2  Overt.  (Tenn.),  114. 

§  129S.  rpOB  a  verdict  of  one  cent  damages  in  an  action  of  covenant  the  court  allowed 
full  costs.    Woodrow  r.  Coleman,  1  Cr.  C.  C,  199. 

§  1909.  The  statute  of  Gloucester  is  the  foundation  of  costs  in  Maryland ;  but  the  statute 
of  21  James,  chapter  16,  is  not  in  force  there.  A  verdict  of  one  cent  damages  in  an  action 
of  alander  carries  full  costs.    Forrest  v.  Hanson,  1  Cr.  C.  C,  63. 
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§  1204.  Full  costs  are  allowed  upon  a  verdict  of  oue  cent  damages  upon  an  action  on  the 
case  against  a  city  for  damages  occasioned  by  raising  the  level  of  the  street.  Hooe  v.  Mayor, 
etc.,  of  Alexandria,  1  Cr.  C.  C,  98. 

§)  1205.  Where  the  plaintiff  in  a  patent  case  obtained  a  verdict  of  one  cent  damages,  the 
court,  under  the  twentieth  section  of  the  judiciary  act,  ordered  judgment  to  be  entered  with- 
out costs.     Kneass  v,  Schuylkill  Bank,*  4  Wash.,  106. 

g  1206.  Upon  reversing  a  judgment  of  a  justice  of  the  peace  the  court  granted  costs. 
Ward  v.  Corporation  of  Washington,  4  Cr.  C.  C,  282. 

§  1207.  Costa  on  an  appeal  from  a  justice  of  the  peace  to  the  circuit  court  for  the  District 
ot  Columbia,  in  a  case  where  the  judgment  of  the  former  is  affirmed,  but  to  a  less  amount, 
are  within  the  discretion  of  the  court,  and  will  be  allowed  if  there  is  no  evidence  of  a  tender 
or  offer  of  any  sum.     Mead  v,  Scott,  1  Cr.  C.  C,  401. 

§  120S.  No  docket  fee  for  a  reference  to  tlie  enstom-honse  in  a  revenue  case  can  be  taxed 
in  the  costs.     Field  v,  Schell,  4  Blatcb.,  435. 

§  1209.  A  plaintiff  haring  become  nonsuit  on  his  own  motion,  judgment  for  costs  was 
rendered  against  him.  Afterwards  he  brought  a  new  suit  for  the  same  cause  of  action  with- 
out having  paid  the  costs  in  the  former  suit.  Held,  that  it  was  in  the  discretionary  power  of 
the  court  to  stay  proceedings  until  such  costs  were  paid,  and  that  this  was  a  case  for  the  ex- 
ercise of  the  power.     Cocke  v,  Henson,*  Hemp.,  187. 

§  1210.  A  fieri  facias  for  costs  cannot  be  sustained  if  the  execution  was  issued  without  a 
judgment.     Fenwick  v.  Voss,*  1  Cr.  C.  C,  106. 

§  1211.  The  attorneys'  fees  for  depositions  are  to  be  allowed  when  the  depositions  are 
actually  used  in  evidence,  though  the  taking  might  not  have  been  entirely  formal,  but  de- 
termined partly  by  agreement.     Jerman  v,  Stewart,*  12  Fed.  R.,  271. 

§  1212.  The  costs  of  an  alias  capias  are  properly  included  in  the  taxation.  A  judgment 
for  costs  generally  includes  all  costs  of  the  suit,  whether  before  or  after  judgment  rendered* 
Peyton  r.  Brooke,*  3  Cr.,  92. 

g  1213.  After  several  terms. — The  court  will  not  revise  a  judgment  for  costs  after  the 
lapse  of  several  terms,  though  the  verdict  was  for  less  than  $500,  and  therefore  could  not 
carry  costs.     Crabtree  v,  Neff,*  1  Bond,  554. 

§  1214.  In  Ohio  the  custom  of  taxing  all  costs  to  the  losing  party  has  prevailed  so  long  as 
to  be  prescriptively  at  least  the  law  of  the  court.    Ibid, 

§  1215.  After  the  expiration  of  the  term  at  which  judgment  was  rendered  the  court  will 
not  open  the  judgment  to  allow  the  cost  of  taking  a  deposition  in  another  state.  Blagrove  v. 
Ringgold,  2  Cr.  C.  C,  407. 

§  1216.  Jury-waived  cases.— Under  the  fee-bill  of  February  26,  1853,  a  docket  fee  of  $10 
only  is  taxable  in  a  trial  before  the  court,  the  jury  being  waived.  Jones  v.  Schell,*  8 
Blatch.,  79. 

§  1217.  The  act  of  1858  (section  988,  Revised  Statutes),  allowing  clerks  to  include  in  the 
judgment  fees  for  exemplification  and  copies  of  papers  necessarily  obtained  for  use  on  the 
trial,  when  taxed  by  the  judge  or  clerk,  does  not  forbid  the  taxation  of  other  items  than  these. 
Gunther  v.  Insurance  Co.,*  10  Fed.  R.,  830. 

§  1218.  Interest  on  the  judgment  from  the  rendition  of  the  verdict  to  the  entry  of  judg- 
ment may  be  allowed,  though  delay  was  caused  by  a  stay  of  proceedings  pending  a  motioa 
for  a  new  trial.     Ibid* 

§1219.  Money  paid  by  plaintiff  to  the  stenographer  for  a  copy  of  the  testimony  cannot 
be  collected  from  the  defendant.     Ibid, 

§  1220.  A  plaintiff  after  two  trials,  in  which  the  jury  disagreed,  dismissed  his  case.  Held, 
that  this  was  not  a  trial  before  a  jury,  within  section  824,  Revised  Statutes,  prescribing  the 
amount  of  the  docket  fee.  The  statute  applies  only  to  cases  where  the  controversy  was  dis- 
posed of  by  a  verdict,  and  hence  in  this  case  the  docket  fee  should  be  $5,  and  not  $20.  Strafer 
V,  Carr,*  6  Fed.  R.,  466. 

§  1221.  Expenses  of  briefs. —  Under  the  power  to  regulate  practice,  etc.,  as  provided  by- 
section  918  of  the  Revised  Statutes,  the  circuit  court  may,  by  rule  or  special  order,  require 
parties  to  submit  printed  briefs  in  a  particular  case,  and  may  tax  the  costs  against  the  losing 
party.     Neflf  v,  Fennoyer,*  3  Saw.,  335. 

§  1222.  In  actions  of  tort,  no  matter  whether  the  pleadings  are  joint  or  several,  several 
costs  will  be  allowed  to  defendants  for  trouble,  attendance  and  attorneys*  fees.  Crosby  v, 
Folger,*  1  Sumn.,  514. 

§  1223.  The  expenses  of  a  stenographer  to  take  testimony  are  not  taxable  as  costs  without 
consent  of  the  parties.     Bridges  v.  Sheldon,*  ^8  Blatch.,  507. 

§  1224.  TV  hen  judgment  is  reversed  and  is  to  be  entered  for  the  plaintiff  in  error,  the  court 
below  will  enter  judgment  with  the  costs  of  that  court.    McKnight  v,  Craig,*  6  Cr.,  113. 

§  1225.  Costs  incurred  in  putting  in  second  bail  are  not  allowed  if  they  were  incurred  by 
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the  neglect  of  the  defendant  in  not  causing  the  bail  first  put  in  to  justify.    Ferrett  v.  Atwill, 
1  Blatch.,  151. 

§  1226.  A  charge  for  perusing  demurrer  may  be  allowed  as  costs  in  each  one  of  a  number 
of  similar  suits,  even  if  the  pleadings  in  each  are  exactly  alike.    Ibui, 

§  1227.  Costs  on  nonsuit. —  A  court  has  discretion  to  order  a  plaintiff,  who  has  suffered  a 
nonsuit  and  has  been  adjudged  to  pay  costs,  and  has  then  brought  a  second  action  upon  the 
same  instrument  as  formed  the  basis  of  the  first  action,  to  pay  such  costs  before  proceeding 
with  his  second  action.    Ck)cke  v,  Henson,  Hemp.,  187. 

§  1228.  Where  a  eaase  was  dismissed  at  the  trial  because  of  a  defect  in  the  declaration. 
and  was  afterwards  reinstated  with  an  amendment  curing  the  defect,  no  costs  were  imposed, 
the  defect  having  been  a  common  error  in  the  practice  of  the  court  for  forty  years ;  and  the 
defendant  having  also  erred  in  not  pleading  such  defect  by  plea  to  the  jurisdictioQ.  Laoning 
V.  Dolph,  4  Wash..  624. 

§  1229.  Where  a  survey  was  ordered  by  the  court  and  was  for  the  benefit  of  both  parties, 
it  was  ordered  that  the  expenses  of  such  survey  should  be  borne  equally  by  both  parties. 
Whipple  V,  Cumberland  Cotton  Co.,  8  Story,  84. 

§  1280.  Where  judgment  was  giyen  upon  a  replevin  bond  for  rents  which  had  been  at- 
tached in  the  hands  of  a  tenant  at  the  time  of  distress,  and  the  bond  included  costs  of  dis- 
tress, and  the  plaintiff  has  released  such  costs,  it  was  contended  for  the  defendant  that  no 
costs  should  be  given  upon  the  motion.  Held,  the  judgment  should  be  for  the  amount  of 
rent  due  and  costs  of  the  motion.    Cooke  v,  Myers,  1  Cr.  C.  C,  166. 

§  1281.  Postage  paid  upon  the  transmission  of  a  commission  to  take  testimony,  and  upon 
its  return  after  execution,  may  be  allowed  as  costs.    Prouty  v.  Ruggles,*  5  Law  Rep.,  161. 

^  1282.  If  the  plaintiffs  sue  as  executors  in  the  circuit  court  for  the  District  of  Columbia 
at  Alexandria,  and  the  defendants  in  their  answer  deny  that  the  plaintiffaare  executors  in 
the  District  of  Columbia,  and  the  plaintiffs  thereupon  dismiss  their  bill,  a  lawyer's  fee  may 
be  taxed  against  them.    Patterson's  Executors  v.  Ball,  1  Cr.  C.  C,  571. 

§  1288.  Under  an  act  limiting  the  recovery  of  costs  in  a  slander  suit  to  two-thirds  of  the 
ordinary  amount,  where  the  damages  recovered  are  less  than  $10,  a  judgment  for  full  costs 
in  such  a  case  is  erroneous  and  will  be  reversed.    Hill  v.  Patterson,*  Hemp.,  173. 

§  1234.  ir  the  defendant,  in  a  suit  by  a  vendor  against  a  rendee  upon  an  agreement  to 
sell  lands,  makes  no  unjustifiable  resistance  to  the  taking  of  a  decree,  the  complainant  ^ust 
pay  costs,  although  the  vendor  has  made  a  proper  tender  of  a  deed.  But  if  there  is  a  con- 
test, and  it  appears  that  a  tender  would  havo  been  without  effect,  the  costs  must  abide  the 
result  of  the  litigation.    Lewis  r.  Hawkins,  28  Wall.,  119. 

g  1285.  Where  two  are  jointly  and  severally  ball,  and  two  writs  of  scire  facias  issue, 
and  one  of  the  bail  surrenders  the  principal,  he  must  pay  the  costs  on  both  writs  of  scire 
facias.     Pennington  v,  Thornton,  1  Cr.  C.  C,  101. 

§  1286.  Payment  of  costs  as  a  condition. —  If  the  maker  of  a  promissory  note  and  the  in- 
dorser  of  it  are  sued  in  separate  actions  on  the  note,  and  judgment  is  recovered  against  the 
maker,  who  pays  it  with  costs,  the  indorser  will  not  be  permitted  to  give  iu  evidence  such 
payment  since  suit  brought  until  he  has  paid  costs  in  the  action  against  him.  Ott*s  Adm'ra 
V.  Jones.  2  Cr.  C.  C,  851. 

§  1287.  Under  the  practice  of  Maryland  assumpsit  for  the  costs  of  an  appeal  will  not  lie 
against  the  person  for  whose  use  it  was  prosecuted.    Williams  v.  Hopkins,  3  Cr.  C.  C,  98. 

§  1288.  Costs  on  usurious  contract. — The  costs  allowed  by  a  Massachusetts  statute  to  a 
defendant  in  an  action  upon  a  usurious  contract  will  not  be  allowed  in  another  forum,  al- 
though the  contract  sued  on  is  governed  by  such  statute.     Heath  v,  Griswold,  5  Fed.  R..  578. 

g  1289.  Costs  on  appeal. —  Where,  on  writ  of  error  from  the  supreme  court  of  the  United 
States  to  the  high  court  of  appeals  of  Maryland,  in  a  cause  involving  the  construction  of  a 
treaty  of  the  United  States,  the  judgment  of  the  court  of  appeals  was  reversed  and  the  judg- 
ment of  a  lower  state  court  affirmed,  costs  in  both  the  state  courts  and  in  the  supreme  court 
of  the  United  States  were  allowed  the  plaintiff  in  error;  and  mandate  for  execution  issued  to 
the  lower  state  court.     Clerke  v.  Harwood,  3  Dal.,  843. 

g  1240.  If  both  parties  appeal  from  the  district  to  the  circuit  court,  and  the  decree  below  is 
not  disturbed,  neither  party  recovers  costs  of  the  latter  court.  The  William  Cox,  0  Fed.  R., 
672. 

§  1241.  Costs  for  incambering  the  record.—  In  making  out  the  record  to  present  to  the 
supreme  court  of  the  United  States  upon  an  appeal,  care  should  be  taken  that  costs  are  not 
unnecessarily  increased  by  incorporating  useless  papers ;  and  in  a  case  where  such  papers  were 
incorporated  the  supreme  court  ordered  each  party  to  pay  his  costs  in  that  court,  although 
the  decree  below  was  reversed.     U.  P.  R.  R.  Co.  v.  Stewart,  5  Otto,  279. 

g  1242.  G.  bought  stamps  of  the  United  States,  receiving  by  law  a  discount  thereon,  and 
giving  a  bond  to  pay  for  them  at  a  future  day.    It  was  provided  by  statute  that  if  one  having 
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public  moneys  in  his  posseflsion  lefused  to  pay  tbem  over  to  the  govemment  before  suit 
brought,  he  should  forfeit  any  commissions  due  to  him.  G.  did  not  pay  for  the'stamps  and  the 
government  brought  a  suit  against  him  on  his  boud.  Pending  the  suit  be  j^id  for  tlie  stamps ; 
and  the  case,  by  agreement,  was  submitted  upon  the  question  of  his  liability,  under  the  statute, 
to  pay  over  the  discount  which  had  been  allowed  him.  In  holding  him  not  liable  therefor, 
the  supreme  court  ordered  each  party  to  pay  his  own  costs  after  the  date  of  the  payment  for 
the  stamps,  the  defendant  to  pay  full  costs  before.  United  States  v.  Goldback,  12  Otto,  633. 
§  1243.  Mandamus  against  cabinet  officer. —  The  supreme  court,  in  reversing  a  decree 
below,  upon  writ  of  error,  and  ordering  a  mandamus  to  issue  against  the  secreliary  of  the  in- 
terior to  compel  him  to  perform  certain  official  duties,  refused  to  make  an  exception  to  the 
general  rule  that  the  unsuccessful  party  shall  pay  costs;  and  ordered  the  plaintiff  to  have 
judgment  for  its  costs,  although  the  defendant  had  been  guilty  of  no  intentional  wrong. 
United  States  v.  Schurz,  12  Otto,  407. 

§  1244.  When  the  executors  of  a  deceased  defendant  in  ejectment  come  in  and  defend  the 
suit  they  are  liable'for  coeta  de  bonis  propriis.    Bagnell  v,  Broderick,  18  Pet,  436,  447. 

§  1345.  When  a  hew  trial  iras  granted  on  account  of  a  misdirection  to  the  jury,  it  was 
ordered  that  the  costs  abide  the  event  of  the  suit.  United  States  v,  Beaty,  Hemp.,  487,  496. 
§  1346.  Set-off  against  administrati^r.^  The  assignee  of  the  payee  of  a  joint  and  several 
promissory  note  may,  under  the  territorial  statutes  of  Arkansas,  set  off  the  note  in  an  action 
brought  against  him  by  the  administrator  of  the  tnaker.  Such  a  set-off  is  not  a  new  action 
within  the  meaning  of  the  territorial  statute  of  Arkansas  which  provides  that  the  plaintiff  in 
an  action  brought  against  an  administrator  within  a  year  shall  recover  no  costs.  Pote  v. 
Gray,  Hemp.,  155. 

§  1347.  In  New  York  a  ease  iras  tried  three  times,  the  plaintiff  obtaining  a  verdict  in  the 
first  trial  and  defendant  in  both  the  others.  Held,  he  was  entitled  to  three  attorney's  trial 
fees,  one  for  each  trial.    Schmieder  v.  Barney,*  19  Blatch.,  143. 

§  1248.  Where  there  are  a  number  of  eases  exactly  similar,  and  a  demurrer  in  each,  and 
but  one  argument  for  all  the  cases,  held,  the  demurrer  books  and  brief  and  points  are  taxable 
as  costs  in  each  case  if  actually  made  out  in  each  at  the  time  of  the  argument;  and  such  fact 
is  shown  to  the  taxing  officer.  Attorney  and  couna^  fees  are  also  taxable  in  each  case.  Fer- 
rettt;.  At  will,  1  Blatch.,  151. 

g  1249.  When  a  plaintiff  has  two  or  more  causes  of  action  which  may  be  joined  in  one, 
he  ought  to  bring  one  suit  only ;  and  in  such  case,  if  he  commences  more  than  one,  he  may 
be  compelled  to  consolidate  them  and  pay  the  costs  of  the  application.  Wolverton  t;.  Lacey,* 
8  Law  Rep.  (N.  S.),  673. 

^  1250.  Costs  where  amonnt  reeovered  is  less  than  $500.— Under  1  Statutes  at  Large,  83, 
the  circuit  court,  in  a  case  brought  therein  where  the  amount  recovered  is  less  than  $500,  can- 
not award  coats  to  the  plaintiff,  but  may,  in  its  discretion,  adjudge  the  plaintiff  to  pay  costa 
And  in  the  exercise  of  this  discretion  the  court  will  allow  costs  to  neither  party  unless  sub- 
stantial justice  to  the  defendant  or  misbehavior  on  the  part  of  the  plaintiff  requires  it  to 
adjudge  the  latter  to  pay  costs.    Oreene  v.  Bateman,  2  Woodb.  &  M..  859. 

§  12ol.  Section  968,  Revised  Statutes,  providing  that  a  plaintiff  in  the  circuit  court  who  re- 
covers less  than  $500  damages  in  an  action  originally  brought  in  that  court,  shall  not  have 
costs  as  a  matter  of  right,  does  not  apply  to  a  case  removed  from  a  state  court,  and  if  the 
judgment  in  the  state  court  would  have  carried  costs  it  will  do  so  in  the  circuit  court.  Kre»- 
ger  r.  Judd,*  5  Fed.  R.,  27;  Ellis  t?.  Jarvis,*  3  Mason,  457. 

§  1252.  Qucere,  whether  a  plaintiff  who  recovered  judgment  for  more  than  $500  would 
have  his  costs,  when  the  amount  was  reduced  by  a  counter-claim  to  less  than  that  amount. 
Ibid. 

%  1253.  If,  in  the  United  States  circuit  courts,  the  plaintiff  has  judgment  for  a  sum  lees 
than  $500,  he  gets  no  costs.    Leeds  v.  Cameron,  3  Sumn.,  488. 

§  1254.  Under  the  twentieth  section  of  the  judiciary  act  the  court  will  not  exercise  its  dis- 
cretion to  tax  costs  against  a  prevailing  plaintiff,  unless  he  has  brought  his  suit  knowing  he 
could  not  recover  $500  damages.    Cottle  w.  Payne,*  3  Day  (Conn.),  289. 

i^  1255.  In  a  suit  to  recover  back  an  excess  of  duties  paid  to  a  collector,  which  was  origi- 
nally brought  in  a  state  court  and  afterwards  removed  to  the  circuit  court,  it  was  held  that 
costs  should  be  given  the  prevailing  party  although  the  recovery  was  less  than  $500;  it  being 
for  more  than  $50,  and  therefore  carrying  costs  in  the  state  court.  Field  v,  Schell,  4  Blatch. » 
485. 

§  1256.  Section  968  of  the  Revised  Statutes,  providing  that  where  a  plaintiff  recovers  leas 
than  $500  in  the  circuit  court  in  a  case  which  cannot  be  brought  in  such  court  unless  the 
amount  in  dispute  exceeds  $>>00,  he  shall  recover  no  costs,  but  may  be  adjudged  to  pay  them, 
does  not  apply  to  cases  removed  from  a  state  to  a  circuit  court ;  but  such  cases  are  gov- 
erned by  the  state  law.    And  so,  where  a  state  statute  in  certain  cases  gave  defendant  costs 
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if  the  plain  ti£f  recoTered  lesB  than  $100,  it  was  held  in  the  circuit  court,  after  removal  of 
such  a  case,  that,  upon  a  verdict  for  the  plaintiff  of  $80,  ooets  must  be  awarded  the  defendant 
under  such  state  statute.    Scripps  v.  Campbell,*  23  Int.  Rev.  Rec.,  250. 

§  IS97.  Seeurity  fer  eosts. —  The  plaintiff  will  not  be  required  to  furnish  more  than  the  or- 
dinary security  for  costs  required  by  the  rules  until  an  answer  has  been  put  in  and  the  pre- 
cise issues  determined,  nor  except  upon  a  statement  in  detail  of  the  items  of  extraordinary 
disbursements  which  either  have  been  already  incurred,  or  are  immediately  and  necessarily 
impending  in  proceedings  already  taken  in  the  case.  Thannhauser  v.  The  Cortes  Co.,  9  Fed. 
B.,  285. 

§  12&8.  A  iTile  to  give  security  for  fees  is  not  of  itself  suflScient  ground  for  a  rule  for  se- 
curity for  coete.    Brohaun  v.  Van  Ness,  1  Cr.  C.  C,  866. 

§  1259.  "Where  the  only  resident  member  of  a  copartnership  who  are  plaintiffs  in  an  ac- 
tion dies  pending  the  suit  the  surviving  plaintiff  must  give  security  for  costs,  or  the  court 
will  continue  the  cause  so  as  to  enable  the  defendant  to  give  sixty  days'  notice  of  the  motion* 
Lambert  t;.  Smith,  1  Cr.  C.  C,  347. 

§  1260.  A  prosecutor  must  give  security  for  costs  under  rule  20  of  the  rule  book  of  the  ciir* 
cuit  court  for  the  District  of  Columbia.    United  States  v,  Dulany,  1  Cr.  C.  C,  571. 

§  1261.  Security  for  costs,  offered  after  a  judgment  m»i,  must  be  given  in  court  and  not  in 
the  clerk's  office,  under  the  rule  of  the  circuit  court  of  the  District  of  Columbia  of  December 
term,  1802.    Offnutt  v.  Parrott,  1  Cr.  C.  C,  189. 

§  1268.  A  cause  which  has  been  non  prosaed  for  want  of  security  for  costs  will  not  be  zeia- 
stated  at  a  subsequent  term.     Lindsay  v.  Twining,  1  Cr.  C.  C,  206. 

§  1268.  Where  a  judgment  has  been  obtained  against  a  defendant  who  has  appealed,  giv- 
ing security  for  costs,  and  who  has  then  become  bankrupt,  the  plaintiff  is  not  entitled,  pend- 
ing the  bankruptcy  proceedings,  to  an  order  that  the  defendant  must  give  additional  security 
or  abandon  his  appeal.  Under  the  twenty-first  section  of  the  bankruptcy  act  all  suits  against 
a  bankrupt  are  suspended  until  the  question  of  his  discharge  is  settled ;  and  this  indudes  a 
motion  for  further  security.    In  re  Metcalf,  2  Ben.,  78. 

S  1264.  A  motion  to  require  the  plaintiff  to  give  security  for  costs,  made  after  the  first 
term,  the  plaintiff  being  resident  within  the  same  circuit,  was  refused.  Foster  v.  Swasey,  3 
Woodb.  &  M.,  217. 

§  1265.  When  a  motion  is  made  to  set  aside  a  judgment  obtained  against  a  casual  ejector 
on  the  ground  that  no  security  for  costs  was  given  by  the  plaintiff,  it  will  be  held  that  the 
defect  may  be  taken  advantage  of  by  motion  at  any  time  during  the  progress  of  the  cause^ 
but  after  judgment,  by  default  or  otherwise,  this  objection  cannot  be  made.  Lytle  v.  Fenn, 
SMcL.,  411. 

§  1266.  If  a  plaintiff^s  surety  for  costs  in  scire  facioB  die  pending  the  suit,  the  court  will 
order  new  security  although  the  administrator  of  the  former  surety  may  have  assets.  Duvall 
©.  Wright,  4  Cr.  C.  C,  169. 

§  1267.  Where  there  are  a  number  of  suits,  but  only  one  attorney  and  one  set  of  papers, 
the  attorney  is  not  allowed  charges  for  a  rule  to  declare  for  a  rule  to  join  in  demurrer ;  nor 
for  services  in  obtaining  security  for  costs  in  each  separate  suit.  There  can  be  only  one 
charge.     Ferrett  1;.  At  will,  1  Blatch.,  151. 

§  1268.  A  corporation  of  the  state  of  New  York,  having  its  principal  office  in  the  southern 
district,  may  be  required  to  give  security  for  costs  in  a  suit  brought  by  it  in  the  northern  dis- 
trict of  the  state.     Lyman  Co.  t;.  Southard,*  12  Blatch.,  405. 

§  1269.  Defendants,  who  were  sued  by  plaintiffs  living  out  of  the  state,  moved  that  plaintiffs 
be  required  to  give  security  for  costs  in  the  sum  of  from  $1,500  to  $2,000,  the  averments  being 
that  large  disbursements  would  be  necessary  in  taking  testimony  in  Mexico,  where  the  fees 
are  alleged  to  be  heavy.  Held,  that  this  is  too  general  and  indefinite  to  enable  the  court  to  fix 
any  sum  to  be  given  as  extraordinary  security ;  that  plaintiffs  must  give  ordinary  security 
without  prejudice  to  the  rights  of  defendants  to  apply  for  further  security  upon  proof  of  nec- 
essary disbursements  in  excess  of  security  filed.    Thannhauser  v.  Cortee  Co.,*  19  Blatch.,  897. 

8  1270.  In  Tennessee  a  party  who  is  too  poor  to  give  security  for  costs  may  bring  a  suit 
without  such  security,  if  he  take  oath  to  his  poverty,  and  a  reputable  attorney  certify  that  he 
has  investigated  the  caBe  and  believes  that  the  applicant  has  a  good  cause  of  action.  Bradford 
V.  Bradford,*  2  Flip.,  280. 

8  1271.  Under  a  rule  of  court  requiring  non-resident  plaintiff  to  give  security  for  costs,  the 
indorser  acknowledging  himself  security  '*  for  all  costs  for  which  the  plaintiff  may  be  liable," 
an  indorsement  acknowledging  liability  "  for  all  costs  that  may  accrue  in  this  suit  and  be 
adjudged  against  the  plaintiff  *'  is  sufficient,  for  all  costs  for  which  the  plaintiff  is  liable  may 
be  adjudged  against  him.    Hoyt  v.  Byrd,*  Hemp.,  4d6. 

S  1272.  If  the  plaintiff  is  a  non-resident,  and  the  person  for  whose  use  the  suit  is  brought 
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removes  from  the  district  after  the  bringing  of  the  suit,  the  court  will  order  the  plaintiff  to 
give  security  for  costs.    Roberts  v,  Reintzell,  2  Cr.  C.  C,  285. 

§  1278.  If  a  party  plaintiff  has  not  an  actual  domicile  in  the  District  of  Columbia  he  may  be 
ruled  to  give  security  for  coats  under  act  of  Maryland  of  1796,  chapter  48,  section  12.  Duane 
V,  Rind,  ICr.C  C,  281. 

§  1274.  In  an  action  in  the  circuit  court  of  the  District  of  Columbia,  sitting  in  Washing- 
,  ton,  the  rule  for  security  for  costs  was  stricken  out  by  leave  of  court  upon  the  plaintiffs 
moving  his  family  into  the  county  of  Washington.     Nicholls  v,  Johns,  2  Cr.  C.  C,  66. 

§  1275.  The  undertaking  to  pay  costs  and  damages,  given  by  the  plaintiff,  on  taking  out  a 
writ  of  attachment,  under  section  144  of  the  civil  code  of  Oregon,  is  a  security  for  costs  in  the 
action  when  the  plaintiff  fails  to  obtain  judgment,  as  well  as  a  security  for  damages  if  the 
attachment  is  wrongful.     Bing  Gee  v.  Ah  Jim,  7  Fed.  R.,  811. 

§  1276. In  an  action  on  penal  statute.— By  the  eighth  section  of  the  act  of  February 

28,  1799,  a  suit  by  an  informer  alone  upon  a  penal  statute,  as  well  as  by  the  United  States  for 
the  use,  in  whole  or  in  part,  of  an  informer,  is  contemplated.  The  informer  may  be  com- 
pelled to  give  security  for  the  payment  of  costs,  and  his  name  stricken  from  the  record  if  he 
does  not.  The  fact  that  the  United  States  is  also  a  party  will  not  make  him  less  liable,  and 
if  the  United  States  is  a  party,  and  the  informer's  name  be  stricken  from  the  record  for  fail- 
ure to  give  security  for  costs,  the  United  States  may  continue  the  prosecution.  The  Steam- 
boat Planter,  Newb.,  262. 

§  1277.  Unless  the  informer  is  an  officer  of  the  United  States  whose  duty  it  is  to  prosecute, 
the  United  States  is  not  liable  for  costs.    Ibid, 

3.  In  Equity, 

%  1278.  Costs  generally,  in  proceedings  in  equity,  do  not  follow  as  matter  of  right,  as  in 

proceedings  at  law,  but  are  subject  to  the  discretion  of  the  court,  and  are  to  be  awarded  as  a 
part  of  the  decree  or  they  cannot  be  recovered,  although  they  may  be,  and  generally  are, 
taxed  after  the  decree.     Coburn  v.  Schroeder,  8  Fed.  R.,  521. 

§  1279.  In  equity  the  departures  from  the  general  rule  that  costs  are  allowed  to  the  prevail- 
ing party  are  more  common  than  they  are  at  law ;  but  the  general  rule  will  be  adhered  to  if 
possible,  and  when  the  final  and  sole  decree  on  the  merits  is  for  one  party,  full  costs  should 
usually  follow  for  that  party.    Hunter  v.  Town  of  Marlboro,  2  Woodb.  &  M.,  168. 

§  1280.  It  is  a  matter  of  sound  discretion  with  the  justice  who  hears  a  cause  in  equity 
who  shall  pay  the  costs,  and  his  action  in  dismissing  a  bill  without  prejudice  ought  not  to  be 
reviewed  unless  there  is  plain  and  palpable  error.    Mercer  v.  Mercer,*  1  MacArth.,  655. 

g  1281.  *In  a  snit  against  executors  and  trustees  to  recover  a  balance  due  from  them, 
costs  will  be  allowed  against  them  although  they  succeeded  in  reducing  the  amount  of  the 
claim.    Norman  v.  Storer,  1  Blatch.,  598. 

§  1282.  Bill  of  discovery. —  Where  the  plaintiff  had  recovered  at  law,  the  court  ordered 
him  to  pay  costs  of  a  bill  of  discovery  brought  against  him  by  the  defendants  for  their  own 
advantage,  which,  having  had  its  effect,  had  been  dismissed.  Bowne  v.  Brown,*  2  Wash., 
271. 

§  1283.  The  clerk  of  court  is  not  entitled  to  a  commission  on  money  within  the  judicial 
control  of  the  court,  but  not  deposited  in  court.     Ex  parte  Plitt,*  2  Wall.  Jr.,  453. 

§  1284.  A  fand  in  the  hands  of  an  administrator  and  under  the  jurisdiction  of  a  court  is 
subject  to  three  classes  of  charges:  the  necessary  expenses  of  ascertaining  it  and  reducing  it 
to  possession ;  a  reasonable  compensation  for  its  safe-keeping  and  the  supervision  of  its  in- 
terests ;  and  the  expenses  of  ascertaining  the  proper  distributees,  and  making  distribution 
among  them.    Ibid, 

§  1285.  The  proper  compensation  of  counsel  out  of  a  fund  within  the  control  of  a  court 
of  equity  will  be  secured  to  them  by  the  court.     Ibid, 

§  1280.  When  a  plaintiff's  bill  in  eqnity  fails  to  make  ont  his  title,  but  the  defendant 
instead  of  demurring  files  an  answer,  and  the  bill  is  dismissed  on  its  merits,  defendant  is  not 
entitled  to  his  costs ;  nor  would  plaintiff  be  in  any  ordinary  case.  The  cost  of  printing  the 
record  will  be  divided  equally  between  them.     Brooks  v,  Byam,*  2  Story,  553. 

§  1287.  Upon  the  dismissal  of  a  creditor's  bill  by  complainant,  the  costs  must  be  taxed 
against  plaintiff  though  there  was  reasonable  ground  for  the  bill.  Barnes  v.  Omally,*  4  McL., 
576. 

§  1288.  Master's  report. —  No  solicitor's  fee  is  allowed  by  statute  for  overruled  exceptions 
to  a  master's  report ;  and  such  costs  cannot  be  taxed  under  equity  rule  84,  because  no  statu- 
tory rule  has  ever  been  made  by  the  circuit  court.     Qarretson  v,  Clark,*  17  Blatch.,  256. 

216 


COSTS  AND  FEES.— IN  EQUrTY.  §§  12$9<1804. 

§  1289.  No  docket  fee  can  be  taxed  in  the  costs  upon  exceptions  to  a  commissioner's  report. 
Beckwith  i;.  Easton,  4  Beo.,  857. 

§  1290.  Solicitor's  fee  for  deposition.— Under  the  act  of  1853,  the  item  of  $2.50  allowed 
as  a  solicitor's  fee  for  each  deposition  is  allowed  only  for  depositions  used  on  the  final  hearing, 
and  not  in  the  case  of  depositions  on  affidavits  used  on  interlocutory  proceedings.  Sttmpson 
r.  Brooks,*  3  Blatch.,  456. 

§  1291.  When  a  bill  was  dismissed  on  the  merits  in  the  circuit  court  aud  the  decree  was 
reversed  in  the  supreme  court,  and  it  was  ordered  that  the  bill  be  dismissed  without  prejudice 
that  plaintiff  might  amend,  the  defendant  was  given  his  costs  in  the  supreme  court.  Gay- 
lords  V.  Kelshaw,  1  Wall.,  81. 

g  1292.  Any  rale  In  Eoglish  chancery  practice  adopted  since  the  Bevolntion,  especially 
one  which  depends  on  the  discretionary  power  of  the  court  over  costs,  will  not  be  followed 
by  the  federal  courts.  The  judiciary  act  adopts  the  long  established  principles  of  the  court 
of  chancery  on  the  subject  of  equity  jurisdiction,  and  new  rules  subversive  of  established 
priuciples  and  practice  are  excluded.     Baker  v.  Biddle,  1  Bald.,  804. 

§  1293.  In  a  case  for  violation  of  a  trade-mark  a  decree  for  an  infringement  and  an  in- 
junction carries  costs;  and  it  is  not  necessary  in  order  to  carry  costs  that  there  should  have 
been  previous  to  the  suit  a  demand  that  the  defendant  should  cease  to  use  the  trade-mark. 
Sawyer  r.  Kellogg,  9  Fed.  R,,  601. 

§  1294.  lYhere  the  district  judge  dissents  from  the  opinion  of  the  circuit  judge,  dismiss- 
ing a  bill,  in  a  case  heard  by  both,  it  is  the  practice  to  dismiss  the  bill  without  costs  to  either 
party.     Veazie  t?.  Williams,  3  Story,  611. 

§  1295.  New  and  important  questions  involved. —  Where  the  questions  involved  in  a  bill 
in  equity  against  several  defendants  were  new  and  important  and  very  fit  for  discussion,  the 
court  m  making  a  decree  for  the  plaintiff  allowed  the  principal  defendant  his  costs,  and  made 
all  the  other  parties  bear  their  own  costs.     Qrattan  v.  Appleton,  8  Story,  755. 

§  1296.  A  hearing  before  a  master  is  not  a  trial  or  final  hearing  within  the  provisions  of 
the  act  of  February  26,  1853,  allowing  docket  fees  in  trials  and  on  final  hearings.  Doughty 
17.  W.  B.  &  C,  Mauuf.  Co.,»  4  Fish.  Fat.  Cas,,  818. 

§  1297.  lYhero,  without  sufficient  reason  for  doing  so,  an  assignee  in  bankruptcy  brought 
a  bill  to  set  aside  a  conveyance,  the  court  in  dismissing  the  bill  ordered  costs  to  be  paid  out 
of  the  bankrupt's  estate  in  the  hands  of  the  assignee,  notwithstanding  the  want  of  sufficient 
cause  for  bringing  the  bill ;  there  being  no  want  of  good  faith  imputed  to  the  assignee.  Coxe 
r.  Hale,*  lb  Int.  Rev.  Rec,  30. 

§  1298.  If  a  bill  in  equity  is  dismissed,  but  the  plaintiff  may  still  proceed  at  law,  costs 
will  not  be  allowed  the  deft^ndants  upon  dismissal  of  the  bill,  if  the  plaintiff  will  stipulate 
not  to  proceed  at  law.    Webb  v.  Bowers,*  1  Law  Rep.  (N.  S.),  b4. 

§  1299.  Costs  of  the  snpreme  court  of  the  United  States  will  not  be  awarded  against  the 
complainant  by  the  circuit  court  of  the  District  of  Columbia  upon  a  mandate  of  the  former 
court  reversing  a  decree  of  the  latter,  and  ordering  the  complainant's  bill  to  be  dismissed. 
Conway's  Ex'rs  v.  Alexander,  2  Cr.  C.  C,  57. 

§  nOO.  When  both  parties  to  a  snit  in  equity  have  prevailed  and  failed  to  some  extent 
upon  the  items  disputed  aud  litigated,  an  apportionment  of  costs  will  be  ordered.  The  fees 
of  a  stenographer,  engaged  by  a  master  to  take  down  the  oral  testimony  of  witnesses  upon 
an  accounting  before  him,  are  not  taxable  as  costs.     Bridges  v,  Sheldon,  7  Fed.  R.,  17. 

g  1801.  Where,  upon  appeal,  the  supreme  court  of  the  United  States  reversed  a  decree 
of  the  circuit  court,  and  allowed  the  complainant  in  a  buit  in  equity,  brought  to  recover  pos- 
session of  certain  notes,  the  right  to  redeem  buch  notes  upon  payment  of  a  certain  loan  for 
which  the  notes  had  been  pledged  to  the  defendant  as  collateral,  costs  were  given  to  the  de- 
fendant in  the  circuit  court  on  the  ground  that  the  complainant  had  demanded  an  absolute 
delivery  of  the  notes  without  offering  to  pay  the  loan ;  and  to  the  appellant  in  the  supreme 
court,  who  was  the  complainant  below,  on  the  ground  that  the  decree  had  been  reveraed. 
Baldwin  v.  Ely,  9  How.,  580. 

§  1802.  What  is  final  decree  as  to  costs. —  No  appeal  or  writ  of  error  will  lie  to  an  inter- 
locutory decree  dissolving  an  injunction  with  costs,  on  the  ground  that  it  is  a  final  decree  as 
to  costs.     Young  v.  Grundy,  6  Cr.,  51. 

g  1303.  When  a  bill  in  equity  seeking  to  hare  a  deed  delivered  up  to  be  canceled  is  dis- 
misaed  on  the  ground  that  the  deed  is  void  on  its  face  aud  is  an  unimportant  paper,  the  decree 
should  set  out  the  reason  for  dismissal,  and  no  costs  should  be  awarded.  Peirbol  i\  Elliott,  6 
Pet.,  95. 

^  1304.  Where,  under  a  stipulation,  one  case  only  is  tried,  and  the  decree  therein  stands 
as  the  decree  iu  several  other  cases  like  the  first,  the  docket  fee  may  be  taxed  in  all  the  cases. 
Whenever  a  final  decree  is  entered  by  the  court  in  an  equity  cause  after  replication  filed,  for 
the  purpose  of  taxation  of  the  docket  fee,  this  is  to  be  considered  as  the  final  hearing  referred 
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to  in  ReTised  Statutes,  secttoii  834.  This  docket  fee  is  not  to  he  taxed  for  an  attorney  unless 
the  name  of  tbe  attorney  taxing  the  fee  has  been  entered  on  the  docket  before  the  filing  of  the 
general  replication,  and  unless  such  attorney  has  been  admitted  to  the  bar  of  the  circuit  or 
tlie  supreme  court.  In  the  taxation  of  costs  *'  final  hearing''  is  to  be  oonsidered  as  the  sub- 
mission of  a  cause  in  equity  for  the  determination  of  the  court,  so  that  the  case  may  ba  finally 
disposed  of  upon  bill  and  answer,  or  bill,  answer  and  replication,  or  upon  pleadings  and  proofs 
or  otherwise,  after  the  case  is  at  issue.    Goodyear  Co.  v,  Osgood,*  18  Pat  Off.  Gaz.,  325. 

§  1806.  Paynent  of  ooftts  need  not  be  provided  for  in  a  decree.  Story  v.  Livingston,  18 
Pet,  859. 

§  1806.  A  first  charge  on  fnud. —  In  a  suit  in  equity  brought  to  Obtain  distribution  of  the 
property  of  debtors  against  whom  the  plaintiffs  had  obtained  a  decree,  other  lien  and  judg- 
ment creditors  being  joined  as  defendants,  it  was  held  that  the  costs  of  all  the  creditors, 
whether  plaintiffs  or  defendants,  were  a  first  charge  upon  the  fund.  Scriba.  v.  Deanes,  1 
Marsh.,  166. 

§  1807.  Fees  of  counsel. —  The  fee-hill  of  February  26,  1868,  covers  only  taxable  costs  oom- 
moniy  so  called,  and  does  not  do  away  with  the  power  of  a  court  of  equity  to  permit  counsel 
fees  to  be  taxed  where  a  fund  is  in  court  upon  which  different  parties  have  distinct  claims.  A 
petitioner  to  have  a  debtor  adjudged  bankrupt  for  the  benefit  of  the  unsecured  creditors  may, 
if  successful,  have  the  reasonable  fees  of  not  more  than  two  counsel  taxed  as  part  of  the  costs 
to  be  paid  out  of  the  assets.  The  charge  for  a  stenographic  reporter  cannot  be  taxed  as  costs. 
Ex pai'te  Ja.STtLj,  1  Low.,  821. 

i^  1808.  The  usual  practice  of  the  courts  of  the  United  States  not  to  allow  counsel  fees  as  a 
part  of  tbe  damages  in  a  decree  is  binding  on  the  supreme  court.  In  this  case  a  charge  for 
such  fees  was  allowed,  and,  on  recommendation  of  the  court,  it  was  expunged  by  entering  a 
remittitur  for  the  amount     Arcambel  v,  Wiseman,  8  Dall.,  306. 

§  1309.  Land  sold  by  a  receiver  at  auction,  part  of  the  purchase  money  paid,  and  the  pur- 
chasers then  refused  to  perfect  the  purchase  on  account  of  an  alleged  defect  in  the  title,  but 
were  ordered  by  the  court  to  perfect  it  Af  terwai'ds  the  receiver  gave  notice  of  a  withdrawal 
of  the  order,  and  consented  that  it  should  be  held  void;  whereupon  the  purchasers,  on  motion 
for  a  return  of  tlie  purchase  money,  with  interest,  etc.,  were  allowed  their  legal  expenses,  in- 
cluding reasonable  counsel  fees,  in  searching  and  examining  the  title,  and  in  resisting  the 
proceedings  to  have  the  purchase  perfected.     Drake  v,  Goodiidge,*  6  Blatch.,  532. 

§  1310.  Under  the  act  of  February  26,  1853,  the  docket  fee  of  $20  is  the  highest  compensa- 
tion allowed  to  the  solicitor  in  a  cause,  and  it  can  be  allowed  but  once.  The  fee  for  each 
deposition  has  reference  to  testimony  taken  out  of  court  which  may  be  read  in  court,  and 
has  no  reference  to  orcd  testimony  taken  in  court  or  before  a  master.  Witness  fees  for  at- 
tendance before  the  master  are  not  taxable  in  cases  where  the  testimony  was  afterwards 
abandoned  or  stricken  out  by  the  master.    Troy  Factory  v.  Corning,*  7  Blatch.,  16. 

§  1811.  Under  the  practice  of  Virginia  in  suits  in  equity  against  executors  and  administra- 
tors an  attorney's  fee  is  not  to  be  taxed  as  costs.  Arell's  Representatives  v,  Marsteller,  2  Cr. 
C.  C,  11. 

^  1312.  Printing  testimony. — The  law  does  not  allow  as  costs,  chargeable  against  the  los- 
iog  party,  the  expense  of  printing  testimony.     Spaulding  v.  Tucker,*  4  Fish.  Pat  Cas.,  688. 

§  1818.  Under  the  rule  laid  down  by  the  judges  of  the  Massachusetts  circuit  court  25th  May, 
1842,  the  expense  of  printing  the  record  and  evidence  in  an  equity  suit  is  part  of  the  costs^ 
and  taxable  as  such.    Jordan  v,  Agawam  Woolen  Co.,  8  Cliff.,  239. 

§  1814.  On  a  motion  for  an  attachment  for  contempt  for  disobeying  an  injunction,  costs 
will  be  awarded  against  the  plaintiffs  where  it  appears  both  that  the  defendant  did  not  in  fact 
disobey  the  injunction  and  that  the  plaintiffs  had  planned  a  stratagem  to  induce  him  to  do  so. 
Sparkman  v.  Uiggins,  2  Blatch.,  29. 

§  181o.  When  a  motion  for  an  attachment  was  denied  on  account  of  the  defective  service 
of  the  writ,  but  the  defendant  had  in  fact  violated  the  injunction,  he  was  not  allowed  his 
costs.    Whipple  v.  Hutchinson,  4  Blatch.,  190. 

§  1816.  Security  for  costs. —  A  complainant  in  chancery,  residing  in  another  state,  but  in 
the  same  circuit,  cannot  be  required  to  furnish  security  for  costs  except  at  the  first  teroL 
Foster  v,  Swasey,*  10  Law  Rep.,  32. 

|;  1817.  It  is  too  late  to  move  for  security  for  costs  in  a  suit  which  has  been  heard  once  on 
issue  joined,  and  is  waiting  for  another  hearing  upon  an  amended  answer,  if  the  non-residence 
of  plaintiff  appeared  upon  the  original  bill.     Bliss  v.  Brooklyn,*  10  Blatch.,  217. 

§  1818.  Upon  a  feigned  issue  after  an  order  of  interpleader,  if  the  nominal  plaintiff  is  act- 
ually defendant,  he  may  require  from  the  nominal  defendant  security  for  costs  if  such  nomi- 
nal defendant  is  a  non-resident     Gross,  etc.,  Co.  t?.  Grerhard,*  8  Rep.,  136. 

§  1819.  In  the  first  circuit  it  has  not  been  the  practice  to  requve  plaintiff  in  a  patent  case 
to  give  security  for  costs.    Woodworth  v.  Sherman,  8  Story,  171. 
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§  1830.  The  defendant  caneot  appear  to  a  chancery  atrtachment  in  the  circuit  court  for  (he 
District  of  Colambia,  sitting  at  Alexandria,  without  giving  security  under  the  act  of  Virginia 
of  17W,  chapter  78.    l^layor,  etc.,  v.  Cooke,  1  Cr.  C.  C„  160. 

g  1821.  In  patent  soils. —  The  general  rule  as  to  costs  in  equity  is  to  give  them  to  the  pre- 
▼atling  party.  And  so  in  a  suit  for  an  injunction  against  the  use  of  a  patent,  where  die  re- 
spondent succeeded  on  the  ground  of  a  want  of  sufiScient  certainty  in  the  specification,  there 
being  no  decision  upon4;he  originality  of  the  patent,  costs  were  given  to  him ;  but  there  being 
some  evidence  of  a  want  of  fairness  on  his  part  the  court  allowed  only  actual  costs.  Hovey 
V,  Stevens,  8  Woodb.  &  M.,  17. 

§  1S2S.  The  expense  of  procuring  models  material  to  the  issue  in  a  patent  suit  may  be  in- 
clnded  in  the  taxation  of  costs ;  but  not  the  expense  of  procuring  copies  of  patents  from  the 
patent  office.     Woodruff  v.  Barney,*  1  Bond,  528. 

§  1828.  Under  the  act  of  February  26,  1855,  allowing,  as  taxable  costs,  expenses  incurred 
in  obtaining  ''exemplifications  and  copies  of  papers"  necessary  for  atrial,  the  expense  of 
making  models  in  a  patent  suit  cannot  be  included  In  the  taxable  coets.  Parker  v,  Bigler,*  1 
Fish.  Pat.  Cas.,  285. 

S  1824.  A  plaintiff  having  been  successful  in  a  patent  suit,  defendant  objected  to  several 
items  in  the  taxation  of  costs,  which  were  disposed  of  as  follows:  Items  for  expenses  of 
plaintiff  in  attending  court  at  Albany  when  the  hearing  of  the  cause  was  transferred  to  New 
York,  and  for  traveling  expenses  of  counsel  on  a  motion  to  modify  the  decree,  were  disallowed 
^thout  comment.  An  item  for  printing  testimony  and  pleadings  and  lithographs  of  patents 
was  disallowed,  it  not  appearing  that  this  was  done  by  agreement  or  by  any  order  or  rule  of 
court.  An  item  for  expenses  of  telegraphing  was  allowed  if  it  should  be  shown  that  the  tele- 
grams were  proper  and  necessary.  Items  for  copying  papers  to  be  used  in  the  suit  were  dis- 
allowed, it  not  appearing  that  this  was  other  than  part  of  the  ordinary  duty  of  the  solicitor. 
An  item  for  expenses  of  reporting  the  argument  of  counsel  was  disallowed  in  the  absence  of 
agreement.  As  to  cost  of  models,  it  was  held  that  the  allowance  should  be  confined  to  such 
as  were  copies  of  models  deposited  in  the  patent  office  and  properly  procured  as  evidence  in 
the  cause,    Hussey  v,  Bradley,*  5  Blatch.,  210. 

§  1825.  A  disclosure  in  a  patent  suit,  to  be  effectual  for  all  intents  and  purposes,  under  the 
act  of  1837,  chapter  45,  sections  7  and  9,  must  be  filed  in  the  patent  office  before  the  suit  is 
brought.  Unless  so  filed  the  plaintiff  will  not  be  entitled  to  recover  costs  in  such  suit,  even  if 
he  should  establish  at  the  trial  that  a  part  of  the  invention,  not  disclaimed,  has  been  infringed 
by  the  defendant     Reed  v.  Cutter,  1  Story,  590. 

%  1828.  Under  the  ninth  section  of  the  act  of  March  3,  1837,  if  a  disclaimer  is  filed  after  a 
patent  infringement  suit  is  begun  the  plaintiff  cannot  recover  costs.  Guyon  t\  Serrell,  1 
Blatch.,  244. 

§  1327.  Where  it  appears  in  an  infringement  case  that  a  plaintiff  ought  to  have  filed  a  dis- 
claimer under  sections  7  and  9  of  the  act  of  March  8,  1837,  and  has  not  done  so,  he  will  not» 
in  case  he  recovers,  be  entitled  to  costs.     Hall  t\  Willes,  2  Blatch.,  194. 

g  1828.  Where  a  patentee  has  claimed  by  mistake  more  than  he  has  really  invented,  he  can 
recover  no  costs  in  a  suit  for  infringement  of  his  patent  unless  he  files  in  the  patent  office  a 
disclaimer  of  the  part  that  he  has  no  right  to  before  the  commencement  of  the  suit.  Silsby 
«.  Foote,  20  How.,  378. 

§  1828.  Where  in  the  taking  of  accounts  in  a  patent  case  the  plaintiff  put  in  a  greatly  ex- 
aggerated claim  and  introduced  much  irrelevant  testimony,  the  court  ordered  each  side  to 
pay  its  own  costs,  and  to  bear  equally  the  fees  of  the  master.  Troy  Iron  &  Nail  Factory  v. 
Corning,*  10  Blatch.,  228. 

§  1880.  The  right  of  recovery  for  the  infringement  of  a  patent  does  not  rest  alone  upon  sec- 
tion 4921,  Revised  Statutes;  and  in  an  interlocutory  decree  an  accounting  for  the  gains,  profits, 
savings  and  advantages  of  the  infringement  may  be  directed ;  and  also  an  award  of  costs  to 
the  plaintiff.     Coburu  v.  Schroeder,  19  Blatch.,  493;  8  Fed.  R.,  521. 

g  1881.  A  jury  cannot  allow  the  successful  plaintiff  in  a  patent  case,  as  part  of  his  actual 
damages,  his  expenditures  for  counsel  fees,  or  other  charges,  although  they  were  necessarily 
incurred  to  vindicate  the  rights  derived  under  his  patent,  and  were  not  taxable  in  the  bill  of 
costs.  'When,  however,  a  jury  did  make  such  an  allowance,  under  a  misdirection  of  the  court, 
the  verdict  was  nevertheless  allowed  to  stand  in  a  case  where  such  misdirection  was  not  as- 
signed as  a  reason  for  a  new  trial,  the  expenditures  were  proved  to  be  paid,  and  the  verdict 
was  no  more  than  the  court,  in  its  power  to  treble  the  damages,  might  have  reached  in  the 
regular  way.     Stimpson  v.  The  Railroads,  1  WalL  Jr.,  164. 

S  1882.  The  mere  fact  that  plaintiffs  have  obtained  a  verdict  in  a  patent  suit  is  not  conclu- 
mwe  that  they  are  entitled  to  costs ;  for  they  may  have  obtained  the  verdict  under  aud  in  pur- 
suance of  section  9  of  the  act  of  1837,  which  warrants  a  recovery  for  an  infringement  of  what 
Uf  in  fact,  new,  and  claimed  as  the  plaintiff's  invention,  notwithstanding  the  patentee  has 
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also,  through  mistake,  without  fraud  or  intent  to  deceive,  claimed  something  which  is  not 
new;  and  a  verdict  rendered  under  such  section  does  not  entitle  plaintiff  to  costs.  But  a  dis- 
claimer after  verdict  of  some  of  the  claims  in  the  plaintiff's  patent  will  not  deprive  him  of  hia 
rights  to  costs  if  he  has  once  had  the  right  to  costs  by  virtue  of  a  verdict  in  his  favor  upon  all 
his  claims,  in  affirmance  of  the  validity  of  each.  Such  disclaimer,  however,  would  be  strong 
evidence  for  a  new  trial.    Peek  v.  Frame,*  5  Fish.  Pat.  Cas.,  211. 

4.  In  Admiralty. 

§  1838.  Costs  in  admiralty  are  in  the  sound  discretion  of  the  court  and  are  not  perse  the 
subject  of  appeal.  An  appellate  court  can  take  notice  of  them  only  as  incidental  to  the  prin- 
cipal decree,  and  should  not  interfere  with  the  discretion  of  the  court  below  except  under 
peculiar  circumstances.    United  States  v.  The  Brig  Malek  Adhel,  2  How.,  210. 

§  1884.  Costs  in  admiralty  are  entirely  within  the  control  of  the  court.  They  generally 
follow  the  decree,  but  circumstances  of  equity,  of  hardship,  oppression  or  negligence  induce 
the  court  to  depart  from  the  rule  in  a  great  variety  of  cases.     The  Sapphire,  18  Wall.,  51. 

§1835.  In  admiralty  costs  are  awarded  to  the  parties  themselves  only  theoretically. 
Actually  the  taxed  costs  belong  to  the  proctors ;  and  their  rights  will  be  protected  by  the 
court  against  the  claims  of  the  parties.    Collins  v.  Hathaway,  Olc,  176. 

(^  1380.  A  court  of  admiralty  in  exercising  its  discretion  in  the  disposition  of  costs  will 
look  to  the  substantial  rights  of  the  parties  rather  than  to  the  mere  result  of  the  litigation. 
So,  a  lil^elant  who  sues  for  an  entire  sum,  only  a  part  of  which  is  due,  is  not  allowed  his  costs; 
and  a  defendant  who  contests  such  entire  demand  when  a  part  of  it  is  due  gets  no  costs  from 
the  libelant.    Shaw  v.  Thompson,  Olc,  144. 

§  1887.  When  there  is  evidence  of  vindictive  feeling  on  the  part  of  a  libelant  in  institut- 
ing a  suit  in  rem  for  a  small  amount  of  damages,  when  such  damages  could  have  been  with 
less  expense  recovered  in  a  personal  action  in  a  municipal  court,  the  libelant,  although  recov- 
ering, will  be  decreed  to  pay  his  own  costs.    The  Steamboat  Boston,  Olc,  407. 

§  183S.  A  qnestioir  of  practice  having  arisen  incidentally,  without  any  specific  motion, 
no  costs  will  be  allowed.     The  Mary  Jane,  Bl.  &  How.,  890. 

§  1839.  Illegible  deposition.— Costs  should  not  be  allowed  for  extremely  illegible  deposi- 
tions.    The  Barge  Avid,  8  Ben.,  484. 

§  1840.  Probable  cause. —  The  course  of  admiralty  courts  is  not  to  charge  costs  upon  sail- 
ors where  they  establish  probable  cause  for  instituting  suits  for  redress,  although  those  suits  are 
dismissed.     Rowland  v.  Conway,  Abb.  Adm.,  281. 

g  1841.  TYhere  the  libelants  recovered  only  a  small  part  of  the  sum  claimed  by  them  for 
materials  furnished  to  repair  a  ship,  they  were  allowed  no  costs.  The  John  Walls,  Jr.,  1  Spr., 
178, 

§  1843.  Costs  were  not  allowed  a  libelant  who  recovered  a  part  of  his  claim,  but  failed  on 
another  part  and  abandoned  another  part.     Irzo  v.  Perkins,  10  Fed.  R.,  779. 

§  1843.  Libel  dismissed  but  libelant  freed  from  costs. —  Where  a  district  court  dismissed 
a  libel  under  the  authority  of  a  late  decision  of  the  supreme  court,  no  costs  were  imposed 
upon  the  libelant,  the  law  in  such  district  having  been  previous  to  the  decision  of  the  supreme 
court  in  favor  of  such  a  libel,  and  the  libelant  having  good  grounds  to  expect  to  prevail. 
The  Sarah  Starr,  1  Spr.,  458. 

§  1844.  Aelcnoniedgments  are  rightly  taxed  in  a  bill  of  costs  at  twenty-five  cents  each. 
The  Schooner  F.  Merwin,  10  Ben.,  403. 

§  1345.  Reasonable  cause. —  Where  a  collector  was  granted  a  certificate  of  reasonable 
cause  for  a  seizure,  but  did  not  apply  for  it  until  aftei^  the  claimants  had  brought  suit  against 
him  for  such  seizure  and  incurred  expenses,  it  was  held  that  the  claimants*  costs  should  be 
paid.    The  United  States  v.  The  Ship  Recorder.  2  Blatch.,  119. 

§  1346.  Wharfage  charges  in  a  marshal's  bill  are  not  included  in  the  necessary  expenses  of 
keeping  vessels,  referred  to  in  section  829  of  the  Revised  Statutes,  and  may  be  charged  in  a 
bill  of  costs  in  addition  to  such  necessary  expenses.    The  Schooner  F.  Merwin,  10  Ben.,  403. 

^  1347.  Tailing  deposition.— An  item  of  |oO  paid  to  a  notary  public  for  taking  deposi- 
tions may  be  charged  in  a  bill  of  costs,  although  the  notary  public  was  a  clerk  of  one  of  the 
party*s  proctors.    Ibid, 

§  1348.  Price  of  oaths. —  A  charge  in  a  bill  of  costs  for  five  oaths  at  ten  cents  and  &ve 
jurats  at  fifteen  cents  is  correct.    Ibid, 

§  1849.  Am  allowance  in  a  bill  of  costs  of  twenty-five  cents  each  for  filing  and  entering 
claim,  answer,  appearance  and  consent  is  erroneous  and  should  be  only  ten  cents  each.     Ibid, 

§  1350.  Where  several  libelants  and  petitioners  appear  by  the  same  counsel  and  proctors^ 
but  one  bill  of  costs  will  be  taxed.    The  Remnants  of  the  Brig  Jeremiah,  10  Ben.,  338. 
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'  §  1851.  When  there  was  grreat  delay  upon  the  part  of  certain  seamen  in  prosecuting  their 
claims  for  the  value  of  clothing  which  had  been  lost,  neither  interest  nor  costs  were  allowed 
them.     The  Steamship  Leo,  8  Ben.«  506. 

g  1352.  In  spite  of  otherwise  inexcnsable  delay  in  bringing  his  libel,  a  libelant  was  awarded 
costs  where  it  appeared  that  the  claimant  was  at  least  wilUog  that  the  inquiries,  made  to  find 
out  who  was  responsible  for  certain  damages  to  the  libelant,  should  be  unsuccessful.  The 
Schooner  Christopher  Columbus.  8  Ben.,  239. 

§  1353.  Failure  to  state  elaim  before  filing  libel. — In  a  proceeding  to  recover  damages 
occasioned  bj  the  swell  from  a  steamboat,  the  court  gave  costs  to  the  claimant  on  account  of 
the  failure  of  the  libelant  to  make  known  his  claim  before  filing  his  libel.  The  Steamboat 
Rhode  Island,  8  Ben.,  50. 

§  1854.  A  capture  made  contrary  to  a  treaty  of  peace  is  a  tortious  act  although  made 
in  good  faith  before  knowledge  of  the  peace.  And  although  costs  are  within  the  discretion 
of  the  admiralty  court,  the  party  injured  by  a  tortious  act  is,  by  the  general  practice  of  the 
court,  entitled  to  such  costs  as  have  necessarily  arisen  in  the  prosecution  of  his  claim  to  the 
goods  captured,  the  captor  never  having  admitted  the  claim  nor  tendered  compensation.  Ul- 
piano,  1  Mason,  91. 

§  1355.  Desertion. —  The  maritime  law  as  to  the  nature  and  effect  of  desertion  is  not  dis- 
placed by  the  regulations  of  the  statute  of  1790,  requiring  an  entry  in  the  log  as  necessary  to 
evidence  of  a  statute  desertion.  Costs  are  allowed  to  neither  party  where  the  libelant  sued 
for  wages,  and  on  proof  of  desertion  the  decree  of  the  district  court  allowing  them  is  reversed. 
Burton  p,  Salter.  11  L.  R.,  148. 

§  1856.  Prematnre  action. —  Where  an  action  in  personam  in  admiralty  for  wages  is 
brought  prematurely,  but  is  perfected  before  answer,  and  a  formal  answer  is  filed  admitting 
a  right  of  action  in  the  libelant,  the  court  will  not  dismiss  the  libel  upon  a  dilatory  exception 
set  up  with  the  answer.  But  to  preserve  order  the  court  will,  by  awarding  or  withholding 
costs,  check  the  irregularity  of  commencing  suits  prematurely.  In  this  case  the  defendant, 
having  offered  to  pay  the  wages  after  the  filing  of  the  libel  and  before  the  answer,  and  the 
libelant  having  refused  to  accept  them,  costs  were  imposed  upon  the  libelant  Granon  v, 
Hartshorne,  Bl.  &  How.,  454. 

g  1857.  Amendment. —  Upon  a  decree  for  the  libelant  in  a  libel  for  wages  the  libelant  is 
entitled  to  costs,  notwithstanding  he  has  amended  his  libel,  if  the  amendments  go  only  to 
minor  questions  of  date  and  form,  and  have  in  no  way  misled  the  respondent.  Olsen  v. 
Schooner  Edwin  Post,  6  Fed.  R.,  314. 

§  185S.  In  a  proceeding  to  limit  the  liability  of  a  ship-owner  the  injunction  restrain- 
inf?  the  prosecution  of  suits  does  not  prohibit  the  collection  of  costs  in  those  suits.  Norwich 
Sc  N.  Y.  Transportation  Co.,*  10  Ben.,  193. 

^  1359.  In  such  a  proceeding  the  costs  are  payable  out  of  the  fund.  The  petitioner  is  en- 
titled to  a  docket  fee  for  each  creditor  who  proves  a  claim.  All  parties  are  on  an  equal 
footing  as  regards  priority,  and  in  case  of  deficiency  of  the  fund  it  will  be  distributed  pro 
rata.    Ibid. 

§  1300.  Proctor  and  advocate. — Under  the  act  of  1842  fees  for  a  proctor  and  for  an  advo- 
cate may  be  allowed  to  the  same  person  in  New  York.     Manchester  v.  Milne,*  1  Abb.,  158. 

§1361.  Where  there  were  charges  for  attendance,  briefs,  etc.,  in  opposing  motions  in  an 
admiralty  cause,  costs  were  allowed  in  case  of  motions,  made  upon  notice,  to  put  off  the  cause 
for  another  term,  and  disallowed  where  the  application  was  without  notice  and  only  to  defer 
the  hearing  to  another  day  in  the  same  session.     Ibid. 

§  1862.  Costa  are  not  allowed  in  admiralty  for  the  preparation  of  a  written  argument  ex- 
cept by  stipulation.  Ibid,  Costs  are  not  allowed  on  merely  formal  or  supposititious  motions. 
Ibid. 

g  1363.  Under  penal  statute.—  Under  the  eighth  section  of  the  act  of  February  8,  1799, 
only  the  costs  of  prosecution  were  directed  to  be  paid  to  the  United  States,  in  case  of  a  seiz- 
ure under  the  penal  statute,  when  judgment  has  been  rendered  for  defendant,  and  not  the 
fees  paid  by  claimants  to  the  officers  of  court.     In  re  Stover,*  I  Curt.,  98. 

§  1364.  When  vessels  are  seized  under  a  penal  statute,  and,  in  the  absence  of  the  owner, 
his  agent  appears  and  defends  the  case  in  his  behalf,  the  agent  is,  for  many  purposes,  treated 
as  a  party  to  the  suit,  and  becomes  personally  liable  for  the  fees  of  the  clerk  for  services  ren- 
dered at  his  request.    In  re  Stover,*  1  Curt.,  201. 

§  1 865.  When  a  libel  in  admiralty  is  dismissed  ir ithout  costs  to  either  party,  they  are 
freed  merely  from  costs  payable  by  one  party  to  the  other,  but  they  are  still  liable  to  the  clerk 
for  his  fees  for  any  services  rendered  at  their  request.     Ibid, 

§  1366.  Where,  in  admiralty,  parties  appear  volantarily  to  protect  their  interests,  their 
relief  in  regard  to  costs  is  only  commensurate  with  and  dependent  upon  their  relief  in  regard 
to  the  subject  of  contestation.    The  Rodney,  Bl.  &  How.,  226. 
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^  1307.  Uniting  g^ood  and  had  elafm. —  Where  a  libelant  united  a  claim  for  unpaid  wages 
with  one  for  short  allowance  of  provisions,  the  fornaer  claim  being  a  just  one,  but  the  latter 
a  groundless  one,  only  the  costs  necessarily  applicable  to  the  demand  for  wages  were  decreed 
against  the  claimants,  all  other  costs  being  decreed  against  the  libelant.  The  Bark  Childe 
Harold,  Olc,  275. 

§  1868.  A  party  will  not  be  allowed,  by  tacking  a  small  undisputed  claim,  upon  which  he 
has  never  made  a  demand,  to  a  contested  claim  for  wages,  to  recover  costs  on  the  contested 
claim  which  is  decided  against  him.     The  Steamboat  Swallow,  Olc,  4. 

§  1369.  Where  a  libelant  joined  in  a  suit  in  personam  a  claim  for  wages  and  a  claim  for 
an  assault  and  battery,  and  sustained  the  former  claim  only,  the  respondent  using  his  testi- 
mony as  to  the  assault  to  resist  the  claim  for  wages,  it  was  held  that  the  libelant  should  re- 
cover his  costs,  less  the  costs  of  taking  his  evidence  on  tlie  assault,  and  that  the  respondent 
should  recover  no  costs.     Borden  r.  Hiern,*  Bl.  &  How.,  298. 

§  1370.  Althongh  the  sureties  on  a  stipulation  for  costs  have  been  discharged,  the  court 
will  issue  an  attachment  against  a  party  for  the  costs  for  which  he  is  liable  to  the  officers  of 
the  court.     Bowne  v.  Arbuncle,*  Pet.  C.  C,  233. 

§  1371.  A  reference  to  a  commissioner  in  a  libel  for  wages  is  a  regular  and  necessary  step 
on  the  part  of  the  libelant  in  the  prosecution  of  the  action;  and,  like  an  assessment  by  the 
clerk  in  common-law  procedures,  becomes  an  incident  to  the  cause  to  be  charged  for  as  an 
item  in  the  general  bill  of  costs;  and  costs  cannot  be  allowed  for  it  as  a  separate  proceeding. 
If,  however,  the  reference  is  solely  on  the  motion  of  the  respondent  and  for  his  benefit,  the 
court  will  perhaps,  in  summary  cases,  make  the  respondent  pay  the  costs.  Holmes  v.  Dodge, 
Abb.  Adm.,  60. 

§  1372.  An  attempt  to  negotiate  a  compromise  does  not  operate  as  a  bar  to  costs,  such  at- 
tempt not  having  been  accompanied  by  a  regular  tender  or  offer  of  payment  of  the  compro- 
mise sum.     The  H.  B.  Foster,  Abb.  Adra.,  222. 

§  1373.  Non-payment  of  freiglit  into  court. — Where  the  owner  of  a  vessel  libeled  her  cargo 
for  freight,  and  the  answer  admitted  that  freight  was  due  at  the  filing  of  the  libel,  but  the 
amount  of  such  freight,  when  ascertained,  was  not  paid  into  court  pursuant  to  the  rules,  the 
libelant  is  entitled  to  costs.  Nine  Thousand  Six  Hundred  and  Eighty-one  Dry  Ox  Hides,  0 
Ben.,  199. 

g  1374.  Where  there  is  no  probable  cause  for  an  arrest  of  a  cargo  which  is  being  carried 
in  an  enemy  vessel,  such  cargo  will  be  restored  without  any  condition  of  costs  against  the 
claimants.     The  Velasco,  Bl.  Pr.  Cas.,  54. 

§  1375.  Failure  of  notice.— When  process  in  rem  issues  without  any  previous  notice  to  the 
respondent  by  monition  to  show  cause,  costs  will  be  taxed  for  the  respondent  as  if  the  hear- 
ing had  been  upon  a  monition  to  show  cause,  and  the  additional  expenses  of  the  arrest  must 
be  paid  by  the  libelant.     Chatfield  v.  Barque  Wolga,*  8  Law  Rep.,  387. 

§  1376.  Where  the  crew  of  a  vessel  seized  her  while  upon  her  voyage,  and  brought  her 
home  on  the  ground  that  they  had  reasonable  cause  to  believe  that  she  was  about  to  engage 
in  the  slave  trade,  and  then  libeled  her  in  rem,  and  her  owner  in  personam,  for  their  wages, 
the  court  in  dismissing  both  libels  imposed  costs  upon  the  libelant.  The  Mary  Ann,  Abb. 
Adm.,  270. 

§  1377.  The  elerk  may  charge  for  including  the  evidence,  in  an  admiralty  case,  in  mak« 
ing  up  the  final  record ;  for  although  the  eupreme  court  reviews  only  questions  of  law,  still, 
by  admiralty  rule  52,  the  record  transmitted  to  the  circuit  court  on  appeal  from  the  district 
court  must  contain  the  testimony ;  and  thus  becoming  a  part  of  the  record  of  the  cause  in  the 
circuit  court,  it  must  be  transmitted  with  the  rest  of  the  record  to  the  supreme  court  if  there 
is  an  appeal.    The  Alice  Tainter,  14  Blatch.,  225. 

§  1378.  The  docket  fee,  taxable  under  section  824,  Revised  Statutes,  is  not  dependent  upon 
a  judgment  or  decree,  but  is  taxable  whenever  the  trial  is  entered  upon  by  the  swearing  of  a 
jury  in  a  common-law  case,  or  by  the  introduction  of  testimony,  or  the  final  opening  of  the 
argument,  upon  a  final  hearing  in  equity  or  admiralty.     The  Bay  City,  8  Fed.  R.,  47. 

§  1379.  Yarious  items. —  Wliere,  in  an  admiralty  case,  the  claimants  applied  for  a  delivery 
of  the  property  proceeded  against,  upon  a  stipulation,  and,  attempting  a  fraud  upon  the  court, 
tendered  several  sureties  in  succession  who  proved  on  examination  to  be  worthless,  the  court 
allowed  the  libelants  as  costs  the  fees  paid  for  searching  for  judgments  and  conveyances  of 
real  estate  which  the  proposed  sureties  claimed  to  own,  and  a  real  estate  broker's  fee  for  ex- 
amining land  claimed  to  be  of  value,  but  found  to  be  of  but  little  value.  The  court  also  al- 
lowed the  notary's  expenses  of  taking  the  examination  of  the  proposed  sureties,  but  disallowed 
the  expenses  of  telegraphing  attorneys  to  attend  at  the  examination  of  witnesses  in  another 
state.     Simpson  t;.  One  Hundred  and  Ten  Sticks  of  Hewn  Timber,  7  Fed.  R.,  248. 

§  1380.  Uow  enforoed, —  A  decree  in  personam  for  costs,  rendered  by  the  admiralty  court  of 
one  district,  may  be  enforced,  in  its  discretion,  by  the  admiralty  court  of  another  district,  at 
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the  instance  of  a  party  and  without  letters  rogatory.    Penn.  R  R.  Co.  v,  Gilhooley,  9  Fed. 
R.,  618. 

§  1S81.  New  eyidenee. —  It  is  the  practice  in  the  third  circuit  to  allow  new  evidence  to  he 
given  upon  an  appeal  of  an  admiralty  case  from  the  district  to  the  circuit  court;  but  if  the 
judgment  of  the  district  court  is  reversed  because  by  the  introduction  of  such  new  evidence 
a  different  case  is  presented,  the  party  succeeding  in  the  upper  court  is  allowed  no  costs. 
Carrigan  i?.  The  Charles  Pitman,  1  Wall.  Jr.,  807. 

§  l!i83.  In  dismissing  a  el  aim  for  a  lien  upon  a  vessel  for  services  as  stevedore,  on  the 
ground  that  such  services  were  in  no  sense  maritime,  the  court  refused  to  give  costs  to  the 
owners  of  the  vessel  in  a  case  where  the  owners  had  profited  by  the  libelant*s  services,  with- 
out making  proper  provision  for  his  payment.  McDermott  v.  The  S.  G.  Owens,  1  Wall.  Jr., 
870. 

§  1388.  Where  a  vessel  unlaiffallj  eaptnred  was  restored  to  the  owners  by  decree  of 
court  and  damages  awarded,  the  court  in  the  exercise  of  its  discretion  allowed  the  owners 
their  costs.    The  Ulpiano,  1  Mason,  91. 

§  1884.  A  material -man  ivho  intervenes  by  petition  in  a  bottomry  suit  and  establishes  his . 
superior  lien  on  a  fund  in  court  is  allowed  no  costs  beyond  the  actual  charges  of  court.    The 
Jerusalem,  2  Gall.,  845. 

§  1385.  Where  a  libel  was  filed  to  enforee  a  mortgage  on  a  vessel,  and  the  claim  was 
paid  out  of  the  proceeds  of  the  vessel  arising  from  a  sale  on  another  libel,  the  court,  on  dis- 
missing the  present  libel,  refused  costs  to  either  party ;  to  the  claimants,  because,  although  it 
was  doubtful  whether  the  present  libel  could  be  maintained,  nevertheless  there  was  some 
color  for  it;  to  the  libelant,  because  his  claim  had  since  been  otherwise  satisfied.  Deshon  v. 
The  Ship  Medora,  2  Woodb.  &  ^.,  118. 

§  1386.  Seenrity  for  costs. —  The  right  to  have  a  stipulation  for  costs  from  the  defendants 
is  the  privilege  of  the  libelant  in  an  admiralty  case;  and,  by  proceeding  to  a  final  decree 
without  objecting  to  the  absence  of  such  stipulation,  the  libelant  waives  such  privilege,  and 
cannot  object  to  the  validity  of  any  of  the  proceedings  because  such  stipulation  has  not  been 
filed.     Pharo  v.  Smith,*  18  How.  Pr.,  47. 

§  1387.  A  respondent  may  always  call  for  a  stipulation  for  costs,  and  if  it  is  not  forthcom- 
ing the  libel  will  be  dismissed.  But  when  a  libelant  is  poor,  and  unable  to  give  a  stipulation 
and  sureties,  the  court  will  receive  a  juratory  caution  instead.  The  respondent  may  always 
waive  a  stipulation  for  costs,  the  rule  requiring-  it  being  established  for  his  benefit.  Polydore 
V.  Prince,  1  Ware,  403. 

§  1388.  A  libelant  cannot  exact  an  additional  stipulation  for  the  costs  which  may  arise  on 
account  of  a  delay  caused  by  the  taking  of  testimony  to  meet  the  claim  of  an  intervening 
claimant,  because  the  libelant  is  to  be  presumed  to  be  prepared  to  maintain  his  suit  when  he 
institutes  it.    The  Bark  Laurens,  Abb.  Adm.,  802. 

g  1389.  The  bond  given  by  the  respondent  to  the  marshal  is  the  only  security  for  costs 
which  the  libelant  can  require.     Qaines  v,  Travis,  Abb.  Adm.,  297. 

§  1380.  A  libel  in  rem  to  obtain  damages  for  the  breaking  up  of  a  voyage  before  it  began, 
and  for  a  breach  of  contract  to  employ  libelants,  they  never  having  signed  shipping  articles, 
IB  not  a  suit  for  wages,  and  the  libelants  may  be  compelled  to  give  security  for  costs.  So 
held  where  the  libelants  had  served  for  a  few  days  on  the  vessel,  but  had  not  left  port,  and 
had  been  fully  paid  for  their  time.    The  Schooner  Caroline  and  Cornelia,*  2  Ben.,  105. 

§  1391.  A  seaman  bringing  a  libel  for  wages  is  not  obliged  to  file  a  stipulation  for  costs, 
nor  could  his  proeJ'ietn  ami  be  required  so  to  do.    Wicks  v.  Ellis,*  1  Abb..  444. 

g  1392.  A  seaman  suing  in  admiralty  for  his  wages  cannot  be  compelled  to  give  security 
for  costs  on  the  mere  showing  that  the  amount  claimed  is  small,  and  the  indebtedness  is  de- 
nied in  the  answer,  without  any  showing  of  improvidence  or  bad  faith.  The  Arctic,*  1 
Brown,  847. 

S  1393.  The  practice  of  exempting  seamen  from  giving  security  for  costs  is  founded  on 
their  presumed  inability.  Any  other  person  may  sue  in  admiralty  without  giving  security, 
upon  proof  of  inability,  and  a  seaman  may  be  required  to  give  security  if  his  ability  is  proved. 
So,  where  there  was  evidence  to  show  ability  to  give  such  security,  the  court  ordered  a  libel- 
ant who  had  appealed  from  a  decree  to  stipulate  with  surety  for  such  costs  as  the  appellate 
court  might  decree,  or  else  prove  himself  unable  to  do  so  by  satisfactory  afiSdavits.  Wheat- 
ley  V.  Hotchkiss,  1  Spr.,  225. 

§  1394.  When  a  libel  is  dismipsed  for  vrant  of  jnrtsdiction  the  district  court  cannot 
award  costs  against  the  libelant.  If  it  undertakes  so  to  do,  and,  the  whole  decree  being  ap- 
pealed from,  the  circuit  court  reverses  the  decree  as  to  costs  and  sustains  it  as  to  the  rest,  no 
costs  will  be  allowed  either  party  on  the  appeal.    The  McDonald,*  4  Blatch.,  477. 

§  1395.  When  a  cause  in  admiralty  is  dismissed  for  want  of  jurisdiction  apparent  on  the 
face  of  the  record  no  costs  are  awarded  to  either  party,  though  on  a  motion  to  dismiss  the 
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court  will  award  the  costs  of  that  motion  to  the  party  moving.  But  when  jurisdiction 
appears  on  the  face  of  the  record,  and  the  want  of  it  is  shown  by  the  defendant's  answer  and 
proofs,  the  defendant  is  entitled  to  recover  his  costs.  Lowe  v.  Canal-boat  Benjamin.*  1 
Wall.  Jr.,  187. 

§  1896.  If  a  suit  in  admiralty  is  dismissed  for  want  of  jurisdiction  no  costs  can  be  awarded 
the  claimant,  because  the  case  is  coram  non  Judice  and  there  is  no  power  to  award  costs. 
Abbey  r.  Steamboat  R.  L.  Stevens,*  22  How.  Pr.,  78. 

§  1897.  When  two  libels  are  filed  when  only  one  should  have  been,  costs  will  be  allowed 
on  one  only.  So  field  where  two  seamen  brought  separate  libels*  while  under  the  act  of  1790, 
chapter  20,  section  6,  they  were  required  to  join.    The  R.  P.  Chase,*  3  Ware,  294. 

§  1398.  If  part  of  a  crew  have  set  proceedings  on  foot  to  recover  wages  against  a  vessel, 
others  of  the  same  crew  cannot  institute  separate  actions  for  wages  earned  on  the  same  voy- 
age, but  must  join  with  the  first.  If  they  do  start  separate  actions  no  costs  will  be  allowed 
them.    The  Cabot,  Abb.  Adm.,  150. 

§  1399.  When  separate  actions  are  instituted  by  mariners  for  their  wages,  earned  upon  the 
same  voyage,  instead  of  all  joining  in  an  action  already  instituted,  the  libelants  in  such  sep- 
arate actions  will  be  allowed  no  costs.     Reed  v.  Hussey,  Bl.  Sc  How.,  525. 

§  1400.  Six  libelants  joined  in  one  libel  for  their  respective  shares  in  a  whaling  voyage, 
and  all  obtained  decrees.  In  four  cases  appeals  were  taken,  but  in  the  other  two  appeals  did 
not  lie  on  account  of  the  amount  involved.  Held,  that  the  two  who  had  recovered  final  de- 
cress  were  entitled  to  recover  all  the  costs  which  they  had  actually  paid  or  for  which  thoy 
were  liable.  If  the  claimant  should  not  prevail  finally  in  the  appellate  court,  it  would  make 
no  difference  in  which  case  the  costs  were  awarded,  and  if  he  should  prevail,  those  who  have 
already  recovered  a  final  decree  ought  to  recover  the  costs  to  which  they  have  been  sub- 
jected.    Two  Hundred  and  Ninety  Barrels  of  Oil,*  1  Spr.,  475. 

§  1401.  Three  libels  being  brought  on  the  same  state  of  facts,  it  was  stipulated  that  one 
should  be  brought  to  a  hearing  first,  and  that  the  decision  of  the  other  two  should  depend  on 
the  event  of  that  except  as  to  the  amount  of  damages.  The  libelant  in  that  case  died  and 
the  suit  was  brought  to  a  hearing  by  his  administratrix.  A  decree  was  rendered  for  the 
claimant  but  without  costs,  as  the  case  was  prosecuted  by  an  administratrix.  Held,  that  the 
stipulation  could  not  be  construed  as  relating  to  costs,  and  that  in  the  other  two  cases  claim- 
ant was  entitled  to  decrees  with  costs.    The  Buffalo,*  1  Abb.,  483. 

§  1402.  Siiccessfal  and  unsuccessful  party. —  The  common-law  rule  of  awarding  costs  in- 
variably to  the  successful  party  is  not  followed  in  admiralty.  The  prevailing  party  is  prima 
facie  entiled  to  his  costs,  but  the  inference  may  be  met  and  displaced  by  the  general  equities 
of  the  case.  In  this  case  a  seaman  recovered  a  balance  of  $15.42  due  for  wages,  but  he  had 
made  this  the  occasion  of  tacking  to  it  unwarrantable  claims,  and  driving  the  parties  into  an 
expensive  and  protracted  litigation,  and  the  court  refused  to  allow  him  costs.  But  as  there 
were  particulars  showing  great  hardship  upon  the  libelant,  especially  the  severity  of  his 
treatment  during  the  voyage,  the  court  refused  costs  to  the  other  side  also,  and  left  each 
party  to  pay  his  own.    The  Ship  Moslem,*  Olc,  374. 

§  1403.  When  there  was  a  remission  of  forfeiture  on  several  claims  in  one  information, 
the  circuit  judge,  to  whom  the  case  had  been  certified  owing  to  the  disability  of  the  district 
judge,  allowed  the  district  attorney  to  collect  $17  costs  on  each  claim,  on  the  ground  that  the 
practice  was  well  established,  though  he  doubted  the  reason  of  the  practice.  The  Ship  Fran- 
cis and  Cargo,*  1  Qall.,  452. 

§  1404.  Ill  a  claim  of  less  than  (50.— Where  the  claim  in  the  libel  is  for  $55,  but  the 
libelant  at  the  hearing  admits  that  his  real  claim  is  for  less  than  $50,  the  matter  in  dispute 
is  only  the  real  claim,  and  this  being  less  than  $50,  the  action  is  of  summary  character  only, 
and  the  costs  are  limited  to  $12.    McGinnis  v,  Carlton,*  1  Abb.,  570. 

§  1405.  Where  a  libel  claimed  $6.'<5  for  wages  and  $75  salvage,  and  the  court  allowed  the 
first  claim  but  disallowed  the  second,  and  gave  costs  to  libelant,  which  were  taxed  by  the 
clerk  as  in  a  plenary  suit,  it  was  held  that  the  matter  in  demand  was  determined  by  the 
claim  in  the  libel,  and  this  being  more  than  $50  the  court  had  a  right  to  give  full  costs,  though 
it  might  have  limited  the  costs  to  those  of  a  summary  action.  The  Remnants  of  the  Caithne- 
shire,*  1  Abb.,  163. 

§  .1406.  The  court  has  no  authority  to  adjudge  costs  de  novo  on  an  appeal  from  taxation, 
especially  after  the  expiration  of  the  term  when  the  decree  was  made.    Jhid, 

§  1407.  Plenary  costs  will  not  be  awarded  a  libelant  who  recovers  less  than  $50  if  the 
respondent  shows  fair  ground  for  contesting  the  demand.  Love  v.  Hinckley,  Abb.  Adm., 
486. 

§  1408.  Counsel  fees. —  Courts  of  admiralty  have  not  power  to  allow  counsel  fees  to  the 
winning  side,  except  such  as  are  allowed  by  statute.    The  Baltimore,  8  Wall.,  377. 

§  1409.  It  is  the  common  course  in  a  court  of  admiralty  to  allow  counsel  fees,  either  in  the 
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shape  of  damages  or  as  part  of  the  costs.    This  practice,  very  familiar  on  the  prize  side,  is 
not  lees  the  law  on  the  instance  side  of  such  court.    The  Apollon,  9  Wheat.,  862. 

§  1410.  The  fees  of  counsel  are  not  allowable  as  costs  in  ordinary  cases  in  admiralty  in  the 
district  court  of  eastern  Pennsylvania.  But  in  cases  in  which  a  common  interest  has  been 
promoted  by  services,  which  a  mere  selfish  consideration  of  the  client's  interest  would  not 
have  induced  a  proctor  to  render,  the  charge  of  a  part,  or  even  the  whole,  of  the  compensation 
of  counsel  may  sometimes  be  proper.     The  Schooner  Wreath,*  9  Phila.,  467. 

§  1411.  Counsel  fees  are  not  allowed  in  salvage  cases  as  a  part  of  the  taxable  costs,  these 
being  determined  by  the  statute  of  1853.  The  court,  however,  frequently  includes  a  reason- 
able amount  of  counsel  fees  in  determining  the  amount  of  salvage.  The  Ship  Liverpool 
Packet.*  2  Spr.,  37. 

§  1412.  A  proctor  who  has  commenced  a  suit  for  a  seaman  upon  a  just  claim  may  con- 
tinue such  suit  for  his  costs  if  the  parties  have  made  a  clandestine  settlement.  Collins  v. 
Nickerson,  1  Spr.,  126. 

§  1418.  A  settlement  of  a  suit  in  admiralty  out  of  the  presence  and  without  the  knowledg^e 
of  the  proctors  is  entirely  irregular ;  and  a  proctor  under  such  circumstances  is  allowed  to  sue 
for  the  recovery  of  his  costs.    The  Ship  Cabot,  Newb.,  848. 

§  1414.  After  a  settlement  of  a  libel  by  the  parties,  without  the  knowledge  of  the  libel- 
ant's proctor,  the  latter  was  not  allowed  to  pursue  the  action  to  recover  his  costs  in  a  case 
when  the  process  was  a  warrant  of  arrest ;  service  was  made  by  taking  bail  while  the  re- 
spondent was  confined  to  his  bed  by  illness;  the  libelant  represented,  in  making  the  settle- 
ment at  the  respondent's  lodgings,  that  he  had  fully  paid  bis  proctor;  the  respondent  had  not 
consulted  counsel,  and  there  was  no  evidence  that  he  had  notice  of  claim  or  intention  to  begin 
suit  before  the  service  of  process,  there  being,  under  these  circumstances,  more  danger  of 
undue  influence  or  coercion  upon  the  respondent  than  upon  the  libelant.  Purcell  v.  Lincoln, 
1  Spr.,  280. 

§  14 Id.  After  a  libel  had  been  brought  by  his  proctor,  the  libelant  settled  his  claim  with 
the  respondent  without  the  proctor's  knowledge.  At  the  time  of  the  settlement  the  respond- 
ent did  not  know  that  a  suit  had  been  begun  against  him;  but  he  knew  that  the  libelant  had 
employed  a  proctor,  and  he  cohld  have  ascertained  easily  what  had  been  done.  Held^  the 
proctor  could  continue  the  suit  for  his  costs.  And  if  he  gives  notice  that  he  shall  proceed 
for  costs  alone,  he  cannot,  while  such  notice  is  unrevoked,  aek  to  have  the  settlement  set 
aside  and  that  the  suit  proceed  upon  the  original  claim.     Angell  v,  Bennett,  1  Spr.,  85. 

§  1416.  When  the  right  of  a  seaman  to  recover  wages  is  clear,  a  settlement  made  with  him 
out  of  court  after  suit  brought  will  not  necessarily  bar  the  seaman's  proctor  of  his  claim  for 
costs,  nor  the  officers  of  the  court  of  their  right  to  fees.  But  when  there  is  a  disputable 
point  which  would  have  absorbed  the  libelants'  whole  demand  as  costs,  then  a  settlement  out 
of  court,  an  agreement  for  the  discharge  of  the  claimants  from  all  costs  is  not  inequitable 
and  will  be  allowed  to  stand.  If  a  proctor  intends  to  continue  a  suit  to  recover  his  costs  after 
the  claim  of  the  mariner  on  which  the  suit  is  founded  is  satisfied,  he  must  give  notice  to  the 
party  sought  to  be  charged  that  the  suit  is  continued  for  the  recovery  of  costs  only.  The 
Sarah  Jane,  Bl.  &  How.,  401. 

§  1417.  In  an  action  for  an  assault  at  sea,  brought  in  the  admiralty  court  by  a  sailor  against 
the  master  of  a  vessel,  the  parties  may  settle  the  matter  out  of  court  before  decree,  without 
regard  to  libelant's  costs,  and  such  settlement  will  bar  any  further  proceedings  by  proctor  for 
libelant  to  secure  the  costs.  The  question  would  not  be  affected  by  a  notice  from  libelant's 
proctor  to  respondent  forbidding  any  settlement  without  satisfying  the  proctor's  costs,  though 
possibly  effect  would  be  given  to  a  notice  requiring  the  compromise  money  to  be  paid  to  the 
proctor  and  not  to  the  libelant  personally.     Peterson  v,  Watson,*  Bl.  &  How.,  487. 

§  1418.  Where  there  is  reason  to  believe  that  a  seaman  has  been  designedly  induced  to  set- 
tle his  libel  for  wages,  after  service  of  process,  without  the  knowledge  of  his  proctor,  the 
latter  is  allowed  to  proceed  for  costs.     The  Brig  Planet,*  1  Spr.,  11. 

^  1419.  Where  there  was  no  defense  to  a  libel  for  wages,  and  no  ground  for  resisting  the 
same,  a  counsel  fee  of  $25  was  allowed  as  costs.  As  a  general  rule  counsel  fees  are  not  allowed 
as  costs  in  suits  for  wages.    The  Elizabeth  Frith,  Bl.  &  How.,  195. 

g  1430.  Proctors  will  not,  in  taxing  costs,  be  allowed  their  fees  in  full  if  they  have  filed  an 
unnecessary  number  of  petitions.    The  Kate  Hinchman,  6  Biss.,  367. 

§  1421.  A  proctor's  fee  for  a  deposition  is  taxable  as  costs  if  the  deposition  was  taken  and 
admitted  in  evidence.    Beck  with  v,  Easton,  4  Ben.,  357. 

g  1422.  The  docket  fee  of  $20,  allowed  to  a  proctor  on  a  final  hearing,  can  )>e  given  only 
upon  a  contest  of  the  case  upon  its  merits,  and  not  upun  interlocutory  or  collateral  proceed- 
ings on  motion.     Dedekam  v.  Vose,  3  Blatch.,  153. 

g  1428.  By  reading  together  the  acts  of  March  2d,  1862,  and  July  17,  1862,  a  strong  impli- 
cation is  afforded  that  congress  meant  that  counsel  fees  should  be  allowed  out  of  the  prize 
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fund  only  to  counsel  rettained  for  the  assistance  of  the  district  attorney,  and  in  protection  of 
the  interests  of  the  captors,  and  thus  acting  under  the  recognition  and  authority  of  the  sec- 
re  tat  y  of  the  navy.  ^  In  this  case,  where  one  of  the  counsel  was  held  not  to  have  been  em- 
ployed on  such  footing,  his  bill  of  costs  was  disallowed.  The  Steamer  Nassau  and  Cargo,  Bl. 
Pr.  Cas.,  601. 

§  1424.  A  report  of  a  commissioner  finding  the  amount  of  certain  damages  having  been 
excepted  to,  and  six  out  of  seven  exceptions  having  been  sustained,  the  taxed  costs  of  the 
claimant  upon  the  six  sustained  exceptions  were  deducted  from  the  amount  of  damages  found 
by  the  commissioner.     Steamboat  New  Jersey,  01c. ,  444. 

§  1425.  In  an  admiralty  case  which  comes  up  on  exceptions  taken  by  the  claimants  to  the 
report  of  a  commissioner,  costs  upon  the  exceptions  will  not  be  allowed  against  the  claimants 
if  the  report  is  in  the  alternative,  and  does  not  fix  the  sum  with  which  they  are  chargeable, 
and  if  certain  freight  to  which  they  are  entitled  is  not  allowed ;  and  costs  will  not  be  allowed 
against  the  libelants  if  the  (claimants  are  defeated  upon  the  merits  of  the  exceptions,  and  if 
the  refusal  of  the  commissioner  to  allow  the  freight  was  the  consequence  of  the  inadvertent 
admissions  of  the  claimants  in  their  own  answer.     The  Joshua  Barber,  Abb.  Adm..  215. 

§  142G.  In  a  11  he!  for  wages  of  a  seaman,  it  being  shown  that  he  had  been  absent  from  the 
ship  without  leave,  and  that  it  had  been  necessary  to  hire  another  in  his  place,  the  court  or- 
dered a  deduction  to  be  made  from  the  wages  due  him  for  the  time  he  had  been  absent,  in  ac- 
cordance with  the  fifth  clause  of  the  act  of  congress  "  for  the  government  and  regulation  of 
merchant  seamen,"'  and  decree  that  he  should  pay  costs.    Herron  v.  Schooner  Peggy,  Bee,  57. 

§  1427.  A  libel  for  wages  was  brought  against  a  master  of  a  vessel  and  the  consignees.  A 
creditor,  having  garnished  the  freight  in  the  hands  of  the  consignees,  intervened.  Judgment 
below  was  given  in  favor  of  the  libelants,  but  on  appeal  tlie  judgment  was  reversed,  partly 
on  the  ground  of  new  evidence,  which,  if  it  had  been  introduced,  would  have  caused  a  differ- 
ent judgment  below.  It  having  appeared  that  the  libelants  and  master  acted  in  collusion, 
they  were  ordered  jointly  and  severally  to  pay  the  costs  of  the  intervenor  and  consignees. 
Gonzales  v.  Minor,  2  WalL  Jr.,  848. 

§  1428.  Where  a  seaman  libeled  a  vessel  for  wages  and  recovered,  and  also  joined  with 
other  seamen  in  a  suit  to  recover  double  wages  on  account  of  an  insufficient  supply  of  food^ 
which  latter  suit  failed  and  appeared  to  have  been  brought  without  any  colorable  cause,  the 
court  allowed  him  his  costs  only  on  those  services  which  were  especially  and  necessarily  ap- 
plicable to  his  suit  for  wages.    The  Bark  Childe  Harold,  01c. ,  275. 

g  1429.  Courts  of  admiralty  discourage  proceedings  in  rem  to  recover  for  services  performed 
upon  watei*s  in  the  interior  of  a  state,  for  which  a  remedy  could  readily  have  been  found  in 
the  local  courts,  by  refusing  all  costs  to  the  party  instituting  the  suit.  The  Scow  Bolivar, 
Olc,  474. 

g  1480.  In  cases  of  collisions  costs  will  be  charged  upon  the  party  most  to  blame ;  but  if 
neither  party  is  culpable,  each  pays  his  own  costs.     The  Columbus,  Abb.  Adm.,  384. 

§  1481.  In  a  case  of  libel-  for  a  collision  when  both  vessels  were  found  to  be  at  fault,  and 
the  libelants  only  having  suffered  damages  had  a  decree  for  half  the  amount,  it  was  held  that 
they  were  entitled  also  to* a  decree  for  their  costs.  The  Steamboat  City  of  Hartford,  7  Ben., 
610. 

§  1482.  On  a  libel  for  collision  where  it  appears  that  both  vessels  were  in  fault  so  that  the 
damage  is  divided  equally  between  them,  the  court  may  require  the  vessel  which  was  most 
in  fault  to  pay  all  the  costs.     The  Brig  Rival,  1  Spr.,  138. 

§  1483.  Where  a  libel  is  brought  by  the  owners,  master  and  crew  of  a  vessel  for  damages 
caused  by  a  collision,  and  afterwards  the  owners  of  the  cargo  carried  by  such  vessel,  instead 
of  petitioning  to  be  made  co-libelants  in  the  first  suit,  bring  a  second  suit  for  the  same  cause  of 
action,  costs  of  the  second  action  must  be  paid  by  the  libelants  therein  upon  a  motion  made 
by  the  libelants  in  both  suits  to  consolidate  them.     The  Nahor,  8  Fed.  R,  218. 

§  1484.  In  a  libel  for  collision,  in  which  the  libelant  obtained  a  decree  in  the  district  court ; 
and  then  upon  an  appeal,  the  question  being  really  one  of  the  amount  of  damages,  the  claim- 
ant was  partially  successful,  the  latter  court  allowed  the  libelant  costs  in  the  district  court, 
and  divided  the  costs  in  the  circuit  court.     The  Shady  Side,  17  Blatch.,  182. 

g  1485.  Where,  in  a  libel  in  admiralty  for  damages  caused  by  a  collision,  it  was  found  that 
the  libelant  had  suffered  all  the  damages,  and  that  there  had  been  fault  on  both  sides,  the 
court,  in  awarding  half  damages,  ordered  the  costs  to  be  divided.  The  Pennsylvania,*  29 
Int.  Rev.  Rec.  85. 

§  1486.  A\  here,  in  a  libel  for  damages  caused  by  a  collision,  the  libelants  sustained  serious  in- 
jury without  fault  on  their  side,  and  when,  under  the  circumstances  known  to  the  libelants 
at  the  time,  there  was  strong  probable  cause  of  action,  such  libelants  will  not  be  compelled 
to  pay  costs  although  the  libel  is  dismissed.    The  Eliza  and  Abbey,  Bl.  &  How.,  435. 

§  1487.  Where  a  libel  for  collision  was  wholly  insufificient  on  its  face,  failiug  to  give  the 
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particulars  of  the  collision  or  to  state  the  damages,  the  court  dismissed  the  libel  upon  a  hear- 
ing, but  refused  costs,  as  the  libel  should  have  been  excepted  to.  The  Steam  Ferry-boat 
Warren.*  2  Ben.,  498. 

§  1488.  Where  it  was  decreed  that  ^  collision  was  caused  by  the  negligence  of  both  vessels 
and  that  the  damages  should  be  equally  apportioned,  and  the  question  of  damages  was  referred 
to  a  commissioner,  and  certain  exceptions  of  the  libelant  to  the  commissioner's  report  were 
overruled  and  the  principal  exception  of  the  claimant  was  sustained,  and  most  of  the  evi- 
dence before  the  commissioner  related  to  the  items  which  were  disallowed  on  the  claimant's 
exception,  it  was  held  that  costs  should  be  given  to  the  libelant  up  to  and  including  the  inter- 
locutory decree,  and  also  the  costs  of  entering  the  final  decree,  and  that  the  costs  of  the  refer- 
ence and  of  the  hearing  upon  the  exceptions  thereto  should  be  given  to  the  claimant  The 
Steam  Ferry-boat  Baltic,  8  Ben.,  195. 

§  1439.  A  libel  for  salvage,  both  in  rem  and  in  personam,  was  dismissed  on  the  ground  that 
the  evidence  did  not  show  a  cause  of  action  cognizable  in  admiralty ;  and  the  court  said  that 
if  the  suit  had  been  in  personam  alone  it  would  have  hesitated  to  impose  costs  upon  the 
libelant,  since  the  action  in  personam  bore  much  more  the  aspect  of  a  suit  belonging  to  a 
maritime  court  than  the  one  in  rem;  but  that  as  the  libelant  had  made  the  right  in  rem  the 
gravamen  of  his  action  he  must  pay  all  costs.     Waterbury  v.  My  rick,  Bl.  &  How.,  84. 

g  1440.  In  a  salvage  case  which  presented  very  unusual  cii'cumstAuces,  and  the  claimants 
appeared  to  have  acted  in  good  faith  in  making  their  defense,  the  court  ordered  all  taxed  costs 
to  be  paid  out  of  the  fund.     Post  r.  Jones,  19  How.,  150. 

§  1441.  If  the  libelants  on  a  libel  for  salvage  have  been  offered  a  fair  compensation  for  their 
service  they  will  be  decreed  to  pay  costs.    Steamboat  Edward  Howard,  Newb.,  522* 

§  1442.  A  libel  in  admiralty  claimed  salvage  compensation.  It  appearing  that  the  vessel 
was  never  in  real  or  apprehended  danger,  and  pliability  for  towage  compensation  being  ad- 
mitted, the  libelant  was  directed  to  pay  costs.     The  Plymouth  Rock,  12  Fed.  R.,  927. 

§  1448.  Where  salvors  brought  libel  to  enforce  their  claim,  while  negotiations  were  pending 
to  settle  it,  the  court  in  awarding  salvage  gave  the  salvors  costs  also,  notwithstanding  their 
baste  in  bringing  suit,  on  the  ground  that  questions  of  public  policy  which  so  largely  affect 
every  award  of  salvage  are  also  taken  into  account  in  disposing  of  the  question  of  costs.  The 
Sloop  Joeeph  C.  Griggs  and  Cargo,  1  Ben.,  81. 

§  1444.  When  a  derelict  vessel  had  been  brought  into  port  by  salvors  and  the  proceeds 
were  in  court,  no  one  appearing  on  behalf  of  the  vessel,  the  court  ordered  the  clerk's  and  proc- 
tor's costs  to  be  paid  first,  then  half  the  remainder  to  be  distributed  in  certain  shares  among 
the  salvors,  and  then  the  marshal's  and  commissioner's  fees  to  be  paid  out  of  the  remaining 
proceeds.    The  Schooner  Charles  Henry,  1  Ben. ,  8. 

g  1445.  In  ordinary  cases  of  salvage  but  one  libel  should  be  brought,  and  costs  allowed  but 
for  one.  But  in  this  case,  whi  re  a  passenger  on  a  vessel  rendered  particularly  meritorious  serv- 
ice in  saving  a  derelict  vessel  and  her  cargo,  such  passenger  was  allowed  to  file  a  libel  subse- 
quent to  the  one  filed  by  the  master  and  crew,  and  costs  were  allowed  him.     Ibid. 

%  1446.  Where  a  libelant  claimed  in  the  district  court  an  exorbitant  amount  for  salvage,  and 
was  nut  allowed  his  costs  because  of  such  exorbitancy,  he  was,  upon  appeal  to  the  circuit 
court  and  a  finding  of  the  same  sum  due  him  as  was  found  in  the  district  court,  obliged  to 
pay  the  claimant  the  costs  of  the  circuit  court.     The  Colon,  18  Blatch.,  277. 

§  1447.  If  a  court  of  admiralty  awards  no  greater  sum  than  the  respondents  to  a  libel  f<Jr 
salvage  have  tendered  to  the  libelants,  and  the  libelants  have  refused,  the  libelants  are  en- 
titled to  no  costs  accruing  after  the  date  of  the  tender,  but,  unless  some  si^ecial  reason  for 
the  contrary  appears,  will  be  compelled  to  pay  such  costs.  A  matter  of  costs  in  admiralty  is 
not  per  »e  the  proper  subject  of  an  appeal;  but  upon  a  general  appeal  of  a  whole  case  the 
appellate  court  can  consider  the  question  of  costs  as  incident  to  the  main  controversy.  Lub- 
ker  V.  Schooner  N.  H.  Quimby,*  8  Rep.,  806. 

g  144H.  Upon  an  appeal  by  both  parties,  from  the  district  to  the  circuit  court,  of  a  libel 
in  admiralty  brought  by  one  vessel  against  another  for  a  collision,  ihe  circuit  court,  in 
affirming  the  decree  below,  and  finding  both  vessels  at  fault  and  apportioning  the  damages, 
gave  the  libelants  costs  in  the  district  court  and  divided  the  costs  on  the  appeal  equally.  The 
Eleanora,  17  Blatch.,  88. 

%  1449.  Where  l>oth  parties  to  a  collision  suit  appealed  from  a  decree  and  the  decree  was 
affirmed,  no  costs  were  allowed  either  side.     The  Parkersburg,  5  Blatch.,  247. 

§  1490.  Where  both  parties  appealed  from  a  decree  of  the  district  court  in  admiralty,  and 
the  decree  was  affirmed,  no  costs  were  allowed  to  either  party  in  the  circuit  court.  The 
Miletus,  5  Blatch.,  835. 

§S  1451.  On  an  appeal  in  admiralty  to  the  circuit  court  of  a  cause  decided  in  the  district 
coart,  only  one  docket  fee  of  $20  is  taxable  under  the  act  of  1858.  Dedekam  v,  Vose,*  3 
Blutch.,  77,  153. 
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§  1452.  A  charge  of  |2.60  for  reading  a  deposition  on  appeal  in  the  circuit  court,  which 
has  abready  been  read  and  used  in  the  district  court,  is  not  allowable.    Ibid, 

§  1458.  A  charge  of  $5  for  removing  an  admiralty  cause  to  the  circuit  court  is  not  allow- 
able when  such  removal  took  place  before  the  act  of  1803.    Ibid. 

^  1454.  Under  the  act  of  1853  a  docket  fee  of  |20  is  taxable  on  a  final  disposition  by  the 
circuit  court  of  an  admiralty  appeal,  though  the  cause  was  dismissed  for  an  irregularity 
without  a  hearing.    Hayford  v.  Griffith,*  3  Blatch.,  79. 

g  1455.  Upon  the  reversal  of  a  judgment  upon  appeal  in  ac^urt  of  admiralty  the  court 
will  generally,  in  the  exercise  of  its  discretion,  award  costs  to  the  appellant,  except  in  cases 
where  he  introduces  new  evidence  on  appeal  which  might  have  caused  a  different  judg- 
ment if  offered  below.  Counsel  fees  will  not  be  allowed  in  the  costs  on  appeal,  unless  pos- 
sibly in  aggravated  cases  and  where  the  judgment  below  is  affirmed.  The  Margaret  v.  The 
Cbnnestoga,  2  Wall.  Jr.,  116. 

§  1456.  Prize  cases. —  The  following  principles  of  allowance  in  prize  cases  will  be  applied 
in  the  taxation  of  costs:  (1)  No  specific  tariff  of  fees  having  been  fixed  by  statute,  the  costs 
fixed  by  statute  for  similar  services  in  admiralty  will  be  allowed,  except  as  otherwise 
directed  by  acts  posterior  to  the  fee-bill  of  February.26, 1833.  (3)  The  compensation  directed  to 
be  made  by  the  act  of  March  25,  1862,  to  the  officers  therein  named,  will  be  computed  and 
adjusted,  as  nearly  as  may  be,  conformably  to  allowances  by  the  laws  of  the  United  States  to 
employees  for  like  services  under  the  government,  or  in  accordance  with  established  rules 
and  usages  of  the  courts  in  regard  to  their  officers  rendering  like  services.  In  cases  of  doubt 
or  difficulty,  evidence  may  be  taken  on  the  question  of  quantum  meruit  (3)  The  gross  costs 
taxed  to  any  of  the  officers  of  court  for  services  in  prize  .cases  will  be,  in  collection  or  pay- 
ment, subject  to  all  limitations,  as  to  amounts  or  periods  of  payment,  under  the  acts  of  con- 
gress in  force  at  the  time  of  such  taxation.  (4)  The  method  of  ascertaining  the  com^nsation 
of  any  of  the  officers  of  court  for  their  services  in  prize  suits,  by  a  percentage  on  the  value  of 
the  property  coming  officially  into  their  possession  or  under  their  charge,  will  not  be  adopted 
by  the  court  without  express  authority  of  law,  or  the  assent  thereto,  in  writing,  by  the  parties 
whose  interests  are  to  be  affected  thereby.  Costs,  Fees  and  Compensation  in  Prize  Cases, 
Bl.  Pr.  Cas.,  206. 

§  1457.  In  a  prize  case  the  government  is  the  libelant;  and,  like  any  other  party  instituting 
a  suit, .is  responsible  for  the  expenses  incurred  in  the  progress  of  the  litigation,  with  the  right 
of  being  reimbursed  in  the  event  of  success,  namely,  the  condemnation  of  the  vessel,  or  a  de- 
cree of  restitution  4ipon  payment  of  costs.  The  claimant  is  not  subject  to  any  part  of  the 
costs  until  they  are  adjudged  against  him,  except  when  he  applies  for  some  disposition  of 
the  res  involving  expense.  Therefore  where,  upon  the  bonding  of  a  vessel,  the  marshal  claims 
fees  for  his  own  services,  and  for  wharfage,  etc. ,  against  the  claimant,  sucii  will  not  be  al- 
lowed, but  he  must  look  to  the  government.  The  claimant  need  only  pay  the  expenses  of 
bonding  at  this  stage  of  the  suit.     The  Schooner  Aigburth,  Bl.  Pr.  Cas.,  635. 

§  145S.  By  the  ordinary  practice  in  instance  as  well  as  prize  causes,  any  admiralty  court 
entertains  the  question  of  damages  as  well  as  costs,  at  the  same  time  with  the  principal 
question  of  the  legality  of  the  arrest.    The  Malaga,*  4  Pa.  L.  J.  Rep.,  839. 

§  1459.  In  taxing  the  costs  in  prize  cases,  where  there  are  several  claims,  some  of  which 
are  disposed  of  by  final  decree  of  condemnation,  while  others  stand  suspended  upon  appeal, 
the  practice  is  to  tax  the  costs  and  expenses  which  have  accrued  especially  upon  each  claim  so 
finally  disposed  of  as  a  special  charge  against  the  same,  and  to  add  thereto  an  average  pro- 
portion of  the  general  costs  and  expenses  which  have  accrued  in  reference  to  all  the  claims 
in  the  case.    The  Hiram  and  The  Hero,  2  Gall.,  60. 

§  14G0.  Where,  upon  an  appeal  from  the  decree  of  a  prize  court  conclemning  a  cargo  as 
prize,  the  supreme  court  reversed  the  decree  and  ordered  the  cargo  to  be  delivered  to  the 
dainmnt,  they  nevertheless  gave  costs  to  the  captors,  it  appearing  that  there  was  reasonable 
cause  for  capture,  and  that  further  proofs  had  been  ordered  by  the  court  below.  The  Mary, 
9  Cr.,  126. 

J^  1461.  Where  a  vessel  was  taken  as  a  prize  on  the  strongest  proof  of  her  being  enemy*s 
property,  but  upon  the  trial  of  the  prize  cause  it  appeared  that  she  was  not  enemy's  property, 
it  was  decreed  that  the  claimants,  upon  restoration  of  their  property  to  them,  should  pay  the 
costs  and  expenses  of  the  captors.  Such  rule  was  not  granted,  however,  in  the  case  of  a 
seizure  under  act  of  July  13,  1861,  chapter  3,  section  6,  that  not  being  a  proceeding  of  prize  of 
war.     The  James  Andrews,  2  Spr.,  121. 

§  1462.  In  administering  the  complex  enactments  of  the  laws  in  regard  to  the  costs  and 
compensations  to  be  allowed  prize  commissioners  the  court  will  be  actuated  by  two  prom- 
inent considerations:  (I)  So  to  adjust  the  assessment  imposed  upon  the  prizes  for  the  pay- 
ment of  the  prize  commissioners  as  to  fairly  cover  the  salaries  of  the  persons  performing  the 
duties  of  their  offices,  whenever  the  amount  subject  to  taxation  is  reasonably  sufficient  to 
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that  end.  (2)  To  avoid  with  equal  care  withdrawing  from  the  henefioiaries  to  whom  prize 
proceeds  are  devoted  by  law,  after  payment  of  the  legal  costs,  moneys  not  lawfully  payable 
to  any  officers  of  court.  So  where  a  commissioner  had  mere  constructive  possession  of  a  vessel 
and  cargo,  be  was  not  entitled  to  a  fee  of  one  per  cent,  of  the  value  as  a  **  custody  fee,*' 
amounting  in  this  case  to  $3,027.41.    The  Merrimac,  Bl.  Pr.  Cas.,  6S5. 

§  1468.  Where  a  vessel  is  condemned  as  enemy  property,  but  the  cargo  is  restored  to  the 
claimants,  such  claimants  will  not  be  allowed  costs  or  damages  if  there  was  probable  cause 
for  the  seizure.    The  General  Green,  Bl.  Pr.  Cas.,  1. 

§  1464.  Where  a  vessel  was  seized  as  prize,  and  there  was,  at  the  time,  reasonable  cause 
for  her  seizure  as  such,  the  claimant  will  be  compelled  to  pay  costs  upon  a  restoration  of  the 
vessel  to  him  under  decree  of  court.    The  Hannah  M.  Johnson,  Bl.  Pr.  Cas.,  1. 

§  1465.  In  a  proceeding  for  the  condemnation  of  a  vessel  as  prize  for  violation  of  a  blockade, 
though  the  evidence  was  held  not  to  warrant  a  decree  of  condemnation,  yet  the  ship  was  de- 
creed to  pay  costs  and  expenses,  on  the  ground  of  the  suspicious  conduct  of  the  captain  at 
the  time  of  capture.    The  Peterhoff,  5  Wall.,  28. 

§  1466.  When  the  claimant's  agent  furnished  a  ship  with  certain  documents,  which  were 
defective  and  led  to  her  seizure  as  prize,  the  supreme  court,  although  decreeing  restitution  to 
the  claimant,  ordered  him  to  pay  costs  and  expenses.    The  Venus,  5  Wheat.,  127. 

§  1467.  Under  the  fourteenth  section  of  the  act  to  regulate  prize  proceedings (18  U.S.  Stat,  at 
Large,  311),  providing  for  the  payment  of  costs  out  of  the  fund  for  defraying  the  expenses  of 
suits  in  which  the  United  States  is  a  party  or  interested,  the  court  allowed  warehousemen 
their  bill  of  charge  as  payable  out  of  such  fund  in  a  case  where  the  warehousemen,  under  the 
employment  of  the  court,  had  taken  care  of  certain  property  which  had  been  seized  as  prize 
and  condemned  by  the  district  court,  but  had  been  restored  to  the  claimants  by  the  circuit 
court  upon  appeal.    Two  Hundred  and  Eighty-two  Bales  of  Cotton,  Bl.  Pr.  Cas.,  610. 

§  1468.  The  tender  should  include  not  only  the  debt,  but  all  costs  incurred  up  to  that  time, 
notwithstanding  the  vessel  has  never  been  seized.  The  filing  of  the  libel  and  the  delivery  of 
the  writ  to  the  officer  is  a  commencement  of  the  suit  which  entitles  the  libelant  to  costs. 
The  Sunshine,*  1  Brown,  75. 

§  1469.  The  filing  of  a  libel  in  rem  in  admiralty,  and  the  delivery  of  the  writ  to  the  marshal, 
is  a  commencement  of  suit,  and  if  a  tender  is  made  thereafter  it  must  Include  costs,  although 
the  vessel  was  not  actually  seized.    Ibid, 

8  1470.  Cogtody  fees  a  Hen  on  proceeds. —  Fees  for  the  custody  of  a  vessel  pending  con- 
demnation proceedings  are  an  equitable  lien  upon  the  proceeds  of  the  sale  of  the  vessel.  The 
Brig  Langdon  Cheves,*  2  Mason,  58. 

g  1471.  When  a  vegsel  Is  seized  by  the  United  States,  and  subsequently  a  libel  for  wages 
is  served  on  her,  the  custody  fees  are  to  be  paid  by  the  United  States  if  it  still  retains  the  cus-' 
tody.    The  Looisetta,*  2  Gall.,  807. 

6.  2^ees. 

i  1472.  The  fee  of  anctioneers  for  selling  cargoes  taken  as  prize  is,  in  ordinary  and  average 
cases,  one  per  cent. ;  when  the  value  of  such  cargo  is  large  a  smaller  percentage  will  be  al- 
lowed by  the  court.    The  Amy  Warwick,  2  Spr.,  160. 

g  1478.  Examiners  may  hold  proofs  until  fees  paid.^  Proofs  were  taken  by  defendant  in  a 
suit  in  equity,  but  were  not  filed  by  the  examiner  because  his  fees  were  otot  paid.  The  plaint- 
iff moved  that  the  examiner  be  ordered  to  file  the  proofs  and  that  an  attachment  be  issued 
for  his  fees.    Motion  overruled.    Frese  v.  Biedenfeld,*  14  Blatch.,  402. 

§  1474.  Fees  for  taking  deposition. —  The  fees  of  a  magistrate  of  another  state  for  taking 
a  deposition  under  section  30  of  the  judiciary  act  may  be  taxed  in  the  bill  of  costs  in  Vir- 
ginia.   Fry  V,  Yeaton,  1  Cr.  C.  C,  550. 

§  1475.  The  United  States  statutes  do  not  provide  for  the  fees  of  officers  taking  depositions, 
except  commissioners  of  the  circuit  court;  and  in  Tennessee  an  officer  of  the  state  court,  by 
agreement  of  parties  taking  a  deposition  to  be  used  in  the  federal  court,  will  not  be  limited  to 
receive  the  amount  legal  under  state  statutes,  but  the  court  will  order  the  taxation  of  costs  to 
include  the  same  amount  which  would  be  paid  a  commissioner  under  the  acts  of  congress.  '' 
Jerman  v.  Stewart,*  12  Fed.  R..  271. 

$^1476.  A  bill  of  costs  for  taking  a  deposition  in  Tennessee  must  be  verified  as  in  case  of 
other  items  of  costs.  If  it  be  required,  though  by  custom  no  such  verifications  have  been 
made.     Ibid, 

^  1477.  A  charge  in  a  bill  of  costs  of  |9.50  paid  to  a  commisioner  for  taking  depositions  is 
correct,  although  he  only  swore  the  witnesses  previous  to  and  after  the  taking  of  the  deposi- 
tions, if  both  parties  consented  that  the  evidence  should  be  written  down  in  his  absence.  The 
Schooner  F.  Merwin,  10  Ben.,  403. 
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§  1478.  In  the  taxation  of  costs  a  party  is  entitled  to  a  detailed  bill  of  the  commissioner  s 
fees,  with  an  affidavit  attached  that  the  services  charged  therein  have  been  actually  and 
necessarily  performed.    Beck  with  v.  Eastou,  4  Ben.,  857. 

§  1479.  Master's  fees.—  Where  a  master,  in  executing  the  decree  in  a  suit  in  equity,  handled 
shares  of  stock  of  the  plaintiff  company  to  the  market  value  of  $2,000,000,  and  there  was  much 
work  in  registering,  keeping  and  delivering  the  same,  the  court  allowed  him,  in  addition  to 
his  fees  and  disbursements,  the  sum  of  |7,500,  to  be  paid  by  the  plaintiff.  Erie  B'y  Co.  v. 
Heath,  10  Blatch.,  214. 

>^  1480.  Under  the  act  of  February  20,  1853,  which  allows,  among  other  fees,  a  docket  fee 
of  $30  "  in  a  trial  before  a  jury,  in  civil  or  criminal  causes,  or  before  referees,  or  on  a  final 
hearing  in  equity  or  admiralty,*'  such  a  fee  is  not  allowed  in  a  reference  to  a  master  under  an 
interlocutory  decree  in  a  suit  in  equity.  The  fees  of  the  master,  as  a  general  rule,  will  be 
fixed  by  the  court  at  the  same  rate  as  persons  receive  who  perform  a  similar  service  under 
the  state  laws,  or  at  the  rate  fixed  for  services  under  the  forty-fourth  admiralty  rule  of  the 
supreme  court.  But  in  special  cases  larger  fees  will  be  allowed.  Doughty  v.  The  West,  etc., 
Ck).,  8  Blatch.,  107. 

§  1481.  In  the  circuit  court  for  the  third  district  no  rate  of  fees  to  be  allowed  as  compensa- 
tion to  auditors,  masters  in  chancery,  etc.,  has  been  established.  In  determining  such  com- 
pensation, not  only  the  labor,  but  also  the  amount  involved,  is  to  be  taken  into  consideration. 
Lombard  v.  Bayard,  1  Wall.  Jr.,  196. 

§  1483.  Under  rule  88  of  the  rules  in  equity  the  clerk  has  no  power  to  fix  the  compensation 
to  be  allowed  a  master,  and  to  tax  the  sum  so  fixed  by  him  as  costa  The  court  will,  how- 
ever, upon  an  appeal  from  such  taxation,  proceed  to  fix  the  compensation ;  aiid,  although  a 
general  rule  in  regard  to  such  matters  is  of  great  importance,  the  court  will  nevertheless  take 
into  account,  in  so  fixing  the  compensation,  the  fact  that  a  case  is  one  of  unusual  difficulty 
or  importance.     Doughty  v,  W.  B.  &  C.  Manuf.  Ck>.,*  4  Fish.  Pat.  Cas.,  318. 

§  1483.  A  master  is  entitled  to  an  attachment  for  his  compensation  against  the  party  or- 
dered to  pay  the  same,  notwithstanding  the  decree  be  appealed  from  and  an  appeal  bond 
given.  If  the  decree  be  reversed  the  court  can  order  the  amount  so  paid  to  be  considered  as 
costs,  to  be  recovered  by  the  prevailing  party.     Myers  v.  Dunbar,*  12  Blatch.,  380. 

§  1484.  Witness  fees. —  The  fees  of  witnesses  who  actually  attend  a  trial  are  taxable  as 
costs,  but  the  affidavit  must  show  that  the  amounts  charged  have  been  actually  paid.  Beck- 
with  V.  Easton,  4  Ben.,  357. 

§  1485.  Neither  witness  fees  nor  mileage  for  the  attendance  of  one  of  the  parties  to  the  suit 
as  a  witness  can  be  included  in  the  taxable  costs  in  admiralty.  The  Schooner  Elizabeth  and 
Helen,  4  Ben.,  101. 

g  148<i.  A  witness  who  has  been  imprisoned,  in  default  of  being  able  to  recognize  with 
surety  to  appear  and  testify  in  a  case  of  felony,  is  entitled  to  compensation  for  the  whole 
time  of  his  imprisonment.     Higginson's  Case,  1  Cr.  C.  C,  7^ 

g  1487.  In  Maine  the  prevailing  party  is  entitled  to  his  costs  of  travel  and  attendance  as  a 
party,  but  not  to  any  fees  as  a  witness.     Nichols  v.  Brunswick,*  3  Cliff.,  88. 

g  1488.  If  a  witness  is  summoned  by  a  plaintiff  to  testify  in  several  different  suits  brought 
by  the  same  plaintiff  against  different  defendants,  such  witness  is  entitled  to  his  fee  for  at- 
tendance and  mileage  in  each  case.     Parker  v.  Bigler,*  1  Fish.  Pat.  Cas.,  285. 

§  1489.  The  fact  that  a  witness  was  examined  de  bene  esse  does  not  prevent  the  allowance, 
in  the  taxation  of  costs,  of  his  fees  for  attending  the  trial  in  person.    Beckwith  t;.  Easton,  4 

Ben..  357. 

§  1490.  Double  travel  cannot  be  taxed  for  witnesses  who  have  attended  twice  in  a  term, 
once  before  and  once  after  a  postponement  by  agreement  of  parties.  Under  1  Statutes  at 
Large,  626,  travel  for  witnesses  is  to  be  taxed  from  th«  place  of  abode,  though  beyond  the 
state.  A  reasonable  compensation  for  models  of  the  patented  article  in  an  infringement  suit, 
and  for  copies  of  assignments  of  the  patent,  may  be  taxed  in  the  costs.  Aliter  of  models  of 
other  similar  articles,  of  a  copy  of  the  plaintiff's  patent,  and  of  a  deposition  of  a  witness  who 
is  examined  before  the  jury.     Hatheway  v.  Roach,  2  Woodb.  &  M.,  63. 

§  1491.  Where  a  person  has  been  summoned  by  the  United  States  as  a  witness  and  a  juror, 
and  has  served  in  both  capacities  at  the  same  time,  he  is  entitled  to  his  fees  for  both  services. 
Edwards  v.  Bond,  5  McL.,  300. 

J^  1492.  Where  both  parties  were  ready  with  their  witnesess  at  the  opening  of  a  term  and  the 
court  was  adjourned,  and  at  the  adjourned  day  the  case  went  off  for  the  term  on  the  motion 
of  the  defendant,  he  paying  the  costs  of  the  term,  it  was  held  that  the  plaintiffs  were  entitled 
to  the  fees  of  their  witnesses  for  their  attendance  both  at  t)ie  opening  of  the  term  and  at  the 
adjourned  day,  and  for  their  attendance  on  Sund.ay.     Schott  v,  Benson,  1  Blatch.,  504. 

§  1493.  Under  a  statute  allowing  fees  to  witnfsses  and  jurors  lawfully  summoned  before  a 
coroner,  such  persons  are  entitled  to  tlieir  fees  if  regularly  summoned,  whether  or  not  the 
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«!ate  of  facte  was  sach  that  the  coroner  acted  rightly  in  taking  jurisdiction ;  and  if  the  coro- 
ner advanced  the  fees,  he  is  to  be  reimbursed,  though  he  was  not  entitled  to  any  fees  himself. 
Levy  Court  v.  Coroner,  2  Wall.,  501. 

^  1494.  Under  the  judiciary  act  the  testimony  of  witnesses  living  more  than  one  hundred 
miles  from  the  place  of  trial  might  be  taken  by  deposition,  but  if  such  witnesses  are  present 
«nd  testify  their  travel  fees  and  attendance  should  be  taxed  as  costs.    Prouty  v.  Draper,*  2 
Story,  199;  Prouty  v.  Ruggles,*  5  Law  Rep.,  161. 

§  1405.  Postage  paid  on  a  commission  should  be  allowed  as  costs.    Ibid, 

§  1496.  Traveling  fees  to  a  witness  can  be  taxed  in  the  costs  only  so  far  as  a  subpoena  will 
van ;  that  is,  for  any  distance  within  the  district,  but  for  not  exceeding  one  hundred  miles 
from  the  place  of  trial,  unless  the  distance  was  wholly  within  the  district.  Anonymous,  5 
Blatch.,  134;  Beckwith  v.  Easton,  4  Ben.,  857;  The  Steamship  Leo,  5  Ben.,  486. 

§  1497.  Yolontary  attendanoe. —  Witness  fees  cannot  be  taxed  in  a  bill  of  costs  where  the 
witness  attended  at  the  request  of  a  party  but  was  not  subpoenaed.  Sawyer  v.  Aultman  & 
Taylor  Hfg.  Co.,  6  Biss.,  165;  Dreskill  v.  Parish,  5  McL.,  213. 

g  1498.  The  act  of  1858  as  to  witness  fees  regulates  the  amounts  to  be  paid  for  travel  and 
attendance  *'  pursuant  to  law.'*  This  does  not  authorize  the  payment  of  fees  to  witnesses  who 
4ittend  voluntarily  and  without  summons.    Woodruff  v,  Barney,*  1  Bond,  528. 

g  1499.  The  fees  of  a  witness  who  attends  a  trial  at  the  request  of  a  party,  but  without  the 
service  of  a  subpoena,  may  be  taxed  in  the  costs  under  the  act  of  February  26,  1853  (10  IT.  S. 
<Stat.  at  Large,  161).    Cunimings  v.  Akron  Cement  &  Plaster  Co.,  6  Blatch.,  509. 

§  1690.  The  fees  of  necessary  witnesses  who  live  within  one  hundred  miles  of  the  court, 
and  IV hose  attendance  was  secured  in  good  faith,  may  be  taxed  against  the  losing  party, 
though  the  witnesses  attended  upon  request  merely  and  were  not  actually  served  with  a  sum- 
mons.    Dennis  r.  Eddy,*  12  Blatch.,  195. 

§  1501.  The  traveling  fees  of  witnesses  who  come  voluntarily  to  attend  a  hearing  at  the 
request  of  the  successful  party  cannot  be  taxed  as  costs  against  the  unsuccessful  party.  But 
when  witnesses  on  both  sides  were,  for  mutual  convenience  and  by  agreement  of  parties,  ex- 
amined in  one  place,  and,  of  course,  came  there  voluntarily,  it  was  held  that  such  agreement 
implied  that  reasonable  traveling  fees  were  to  be  allowed  as  costs  to  the  prevailing  party,  and 
were  to  be  determined  by  the  compensation  allowed  witnesses  who  attend  upon  compulsory 
process.    Spaulding  v^  Tucker,*  4  Fish.  Pat.  Cas.,  633. 

g  1598.  Clerk's  fees.— The  clerk  may  demand  payment  of  his  costs  as  they  are  earned  with- 
out awaiting  final  determination  of  the  suit,  as  he  must  answer  for  fees  earned  whether  or 
not  collected.  For  this  reason  a  defendant,  on  appealing,  may  be  compelled  to  pay  in  advance 
the  costs  incident  to  an  appeal.     Ca vender  v.  Cavender,*  3  McC,  383. 

§  1508.  A  transcript  of  the  record  on  appeal  is  a  copy,  and  under  the  Revised  Statutes  the 
clerk  can  charge  therefor  only  ten  cents  per  folio.    Ibid, 

§  1504.  An  original  entry,  though  less  than  a  folio,  may  be  charged  for  as  a  folio.    Ibid, 

g  1505.  The  clerk  cannot  charge  for  drawing  a  bond  when  it  was  not  drawn  by  him.   Ibid, 

g  1506.  For  binding  and  express  charges  the  clerk  may  charge  what  these  reasonably  cost. 
Ibid, 

g  1507.  Each  party  is  liable  to  the  clerk  for  his  fees  for  services  performed  for  such  party, 
and  it  is  immaterial  to  the  clerk  which  party  recovers  judgment.  Caldwell  v,  Jackson,  7  Cr., 
S76. 

g  1508.  The  clerk  of  the  circuit  court  of  the  District  of  Columbia  may  have  an  attachment 
of  contempt  upon  a  person  for  not  paying  fees  due  the  clerk.  Lee  v,  Patterson,  2  Cr.  C.  C, 
199. 

%  1509.  Upon  a  writ  of  error  the  clerk  of  the  court  will  be  allowed  no  costs  in  his  own 
favor  if  the  errors  complained  of  originated  with  him.     Phillips  v.  Russell,  Hemp.,  62. 

g  1510.  Where  writs  of  attachment  for  contempt  have  been  issued  separately  the  clerk  and 
marshal  are  entitled  to  their  fees  upon  each  writ,  although  they  should  have  been  consoli- 
dated ;  but  the  district  attorney,  in  such  case,  is  entitled  to  only  one  fee.  Durand  v.  Super- 
visors of  Washington  Co.,  Woolw.,  377. 

§  1511.  If  an  equity  suit  be  set  down  for  hearing  as  to  resident  defendants,  and  as  to  them 
be  placed  upon  the  court  docket,  but  as  to  absent  defendants  who  have  not  appeared  and  an- 
swered remains  at  the  rules,  the  clerk  has  a  right  to  charge  continuances  at  the  rules.  Ex 
parte  Lee,  4  Cr.  C.  C,  197. 

§  1512.  The  charge  of  |2  for  services  of  the  clerk  in  sending  notices  of  trial  under  the 
rales  of  the  district  court,  in  admiralty  cases,  is  sanctioned  by  practice  and  is  legitimate. 
Yacht  Siren,*  9  Ben.,  194. 

S  151S.  The  fee  of  $1  which  is  paid  to  the  clerk  when  a  note  of  issue  is  delivered  to  him 
onder  rule  55,  to  enable  him  to  make  up  the  calendar  of  cases  for  trial,  is  a  reasonable  fee, 
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and  may  be  taxed  as  coets  against  the  party  paying  costs  if  it  has  been  paid  by  the  other 
party.    The  Alice  Tainter,  14  Blatch.,  225. 

g  1,5 14.  A  clerk's  charge  in  a  bill  of  costs  of  $8  for  *'  attending  on  justification  one  day  **  is 
correct.    The  Schooner  F.  Merwin,  10  Ben..  408. 

§  1515.  The  clerk  of  a  United  States  court  is  entitled  to  one  per  cent,  of  money  received 
and  paid  by  him  under  an  order  of  court.  This  fee  is  part  of  the  costs  of  court,  and  is  paid 
by  tbe  unsuccessful  party  and  not  out  of  the  fund.    Kitchen  v.  Woodfin,  1  Hughes,  810. 

^  1516.  A  charge  in  a  bill  of  costs  of  fifteen  cents  for  making  up  the  costs  on  a  bonding  is 
correct.     The  Schooner  F.  Merwin,  10  Ben.,  408. 

^1517.  A  large  number  of  coupons  were  introduced  in  evidence  and  judgment  given  on 
them,  and  under  the  order  of  the  court  the  clerk  indorsed  on  each  coupon  that  judgment  had 
been  rendered  on  it,  with  the  date,  number  of  the  cause  and  the  court.  Held,  that  the  clerk 
was  entitled  on  each  coupon  to  the  fee  for  making  a  certificate,  but  not  the  fee  for  receiving 
and  filing  papers.     Amy  v.  Shelby  County,!  Flip.,  104. 

§  1518.  All  the  costs  legally  payable  to  the  clerk  by  a  plaintiff  in  the  courts  of  the  United 
States  are,  after  being  duly  taxed  and  certified  by  the  judges,  allowed  by  the  accounting 
ofiicers  of  the  treasury  in  cases  where  the  United  States  is  plaintiff,  and,  if  they  cannot  be 
made  by  execution  out  of  the  estate  of  the  defendant,  are  paid  by  the  United  States.  The 
liability  of  the  United  States,  therefore,  does  not  cease  until  they  are  actually  paid,  and  the 
clerk  is  not  obliged  to  look  to  the  marshal  in  cases  where  the  costs  have  been  collected  by 
him.  But  in  such  cases  the  United  States  after  paying  the  costs  has  recourse  against  the 
marshal  on  his  official  bond.     Liability  of  the  United  States  for  Fees,*  8  Op.  Att'y  GrenU,  575. 

§1519.  The  fees  of  the  marshal  of  a  United  States  court  for  services  done  under  an  exe- 
cution are  the  same  as  those  allowed  to  sheriffs  for  similar  services  in  the  state  in  which  the 
services  are  rendered.    Kitchen  v.  Woodfin,  1  Hughes,  34;  Pomroy  v.  Harter,  1  McL.,  448. 

§  1520.  Where  on  an  execution  in  admiralty  no  proper  arrest  has  been  made  or  possession 
taken  by  the  officer,  he  is  not  entitled  to  his  fees,  although  he  may  have  made  himself  re- 
sponsible to  both  parties.    The  Hiberni^  1  Spr.,  78.  ^ 

§  1521.  When  process  was  issued  against  a  vessel,  but  before  it  was  served  service  was 
waived  and  the  claimants  gave  a  bond  under  the  act  of  1847,  and  the  case  proceeded  to  a  final 
decree,  it  was  contended  that  the  marshal  was  entitled  to  no  compensation,  having  performed 
no  service.  But  it  was  held  that  the  marshal  took  some  risk  as  to  the  form  of  the  bond,  etc.^ 
and  p3rformed  some  service  in  making  a  return  of  it  to  the  court,  and  that  he  was  entitled  to 
his  compensation  under  section  82^,  Revised  Statutes.  The  City  of  Washington,*  13  Blatch., 
410. 

§  1522.  If  a  marshal  serves  a  subpoena  upon  a  witness  who  lives  one  hundred  miles  from 
court  in  an  air  line,  the  marshal  will  be  allowed  mileage  for  only  one  hundred  miles,  although, 
in  order  to  summon  such  witness,  he  actually  travels  more,  the  rule  being  that  the  subpoena 
only  runs  against  a  witness  within  one  hundred  miles  of  the  court.  Parker  v,  Bigler,*  1  Fish. 
Pat.  Cas.,  285. 

§  1528.  A  marshal  will  not  be  allowed  a  fee  or  mileage  for  serving  a  rule  to  plead,  as  the 
rules  of  the  court  permit  such  a  notice  to  be  given  by  mail.    Ibid, 

§  1524.  Tbe  marshal  of  the  District  of  Columbia  is  not  entitled  to  poundage  upon  the  arrest 
of  a  debtor  on  a  ccl  sa,  in  Alexandria  county,  who  has  without  payment  been  discharged 
from  such  arrest  by  order  of  the  plaintiff.     Swann's  Adm'x  v.  Ringgold,  4  Cr.  C.  C,  288. 

§  1525.  If  the  plaintiff  has  received  from  the  defendant  the  full  amount  of  his  debt  and 
costs  upon  a  judgment,  the  marshal  cannot  hold  the  defendant  upon  the  ca.  8a.  for  his 
poundage.    Causin  v.  Chubb,  1  Cr.  C.  C,  267. 

§  1526.  Under  the  act  of  Maryland  of  1779,  chapter  25,  poundage  fees  will  not  be  allowed  as 
costs  in  an  action  of  replevin  of  goods  distrained  for  rent,  unless  the  goods  are  sold.  Wright 
V.  Waters,  2  Cr..  843. 

g  1527.  Section  820,  Revised  Statutes,  allowing  the  marshal  |2.50  a  day  for  the  necessary 
expenses  of  keeping  a  vessel  in  his  custody,  does  not  pi-event  an  additional  reasonable  charge 
for  dockage  paid  by  him  when  this  is  necessary.  So  held  where  the  vessel  seized  was  on  a 
marine  railway  and  could  not  be  removed  without  sinking.  Steamboat  Novelty,*  0  Ben., 
195. 

^  1528.  Under  the  laws  of  Indiana,  where  an  execution  is  issued  and  the  money  is  paid 
without  sale,  either  before  or  after  levy,  either  to  the  plaintiff  or  the  marshal,  the  marshal  is 
entitled  to  his  fees.    Pomroy  v.  Harter,  1  McL.,  448. 

§  1529.  Under  the  act  of  congress  of  February  26,  1858,  where  a  claim  for  salvage  com- 
pensation is  settled  without  a  sale  of  the  property  libeled,  and  before  the  appearance  in  courc 
of  any  claimant,  the  marshal  is  entitled  to  his  fee  for  service  of  process  and  for  custody  of 
the  property,  but  not  to  any  commission  on  the  amount  of  the  libelant's  claim.  The  Steamer 
Norma,  Newb.,  588. 
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§  1580.  Section  4  of  chapter  86  of  the  Btatutes  of  1792  is  not  to  be  construed  as  making 
the  certificate  of  a  district  or  circuit  judge  conclusive  of  the  propriety  of  a  marshal's  ac- 
count. Under  section  1  of  chapter  19  of  the  statutes  of  1799,  a  marshal  is  entitled  to  charge 
only  92  for  each  venire  in  summoning  jurors  in  districts  where  the  actual  service  of  the 
▼enires  is  made  by  other  officers,  and  in  such  case  he  cannot  be  allowed  for  travel.  A 
marshal  is  entitled  to  charge  his  fees  for  serving  an  execution  in  favor  of  the  Uuited  States, 
although  the  execution  was  levied  by  extent  and  the  property  has  not  been  sold.  He  cannot, 
however,  charge  for  superintending  prisons  or  for  commissions  on  fees  paid  to  other  officers 
in  taking  the  census.  As  to  items  of  such  an  account  which  have  been  improperly  rejected 
by  the  treasury  department,  Interest  will  be  allowed;  and  interest  will  also  be  allowed  in 
favor  of  the  department  on  any  balance  wrongfully  retained  by  the  marshaL  United  States 
V.  Smith,  1  Woodb.  &  M.,  184. 

X.  Default. 

SuMXABY  —  Where  defendant  Tiad  not  legal  notice,  g  1581. —  Taken  off  on  ground  of  merito- 

rious  defense,  %  1682. 

g  1581.  Judgments  by  default  are  atricti  Juris,  and  where  defendant  had  not  legal  notice  of 
the  action  against  him,  a  judgment  by  default  therein  is  void  and  may  be  set  aside  by  the  cir- 
cuit court  even  at  a  subsequent  term.    Harris  v,  Hardeman,  gg  1533-1586. 

§  1582.  A  judgment  by  default  may  be  taken  off  when  it  shall  appear  to  the  court  that  the 
defendant  has  a  meritorious,  just  and  legal  ground  of  defense.  Brown  v.  Railroad  Co., 
^  1537. 

[Notes.— See  §§  1538-1571.] 

HARRIS  V.  HARDEMAN. 
(14  Howard,  334-846.    18520 

Ebbob  to  TJ.  S.  Circait  Court,  District  of  Mississippi 

Opinion  by  Mr.  Justice  Daniel. 

Statement  of  Facts. —  The  defendants  in  error  moved  the  circuit  court  to 
quash  a  forthcoming  bond,  executed  by  the  defendants  to  the  plaintiff,  and  to 
set  aside  the  judgment  on  which  the  bond  was  founded,  upon  the  grounds 
that  the  forthcoming  bond  was  taken  in  execution  of  a  judgment  entered 
against  the  defendant  Hardeman  as  b}'  default,  when  in  truth  there -had  been 
no  service  of  original  or  mesne  process  upon  him  to  warrant  such  a  judgment. 
The  facts  and  proceedfngs  in  this  case,  as  disclosed  by  the  record,  are  as  fol- 
lows: The  plaintiff  in  error,  in  March,  1839,  instituted  in  the  circuit  court  an 
action  on  a  promissory  note  against  the  defendant  and  three  others;  and  upon 
the  writ  sued  out  in  that  action,  the  marshal,  on  the. 9th  of  April,  made  a  re- 
turn in  these  words:  '*  Executed  on  the  defendant  Hardeman,  by  leaving  a  true 
copy  at  his  residence."  Upon  this  return  of  the  o£Scer,  at  the  next  succeeding 
or  return  term  of  the  court,  in  May,  1889,  a  judgment  by  default  for  want  of 
appearance  was  taken  against  the  defendant  Hardeman  for  the  amount  of  the 
note,  with  interest  and  costs.  Amongst  other  proceedings  upon  this  judgment^ 
a  writ  oi  fieri  facias  was  sued  out  in  March,  1840,  was  levied  on  sundry  slaves, 
the  property  of  Hardeman,  and  the  forthcoming  bond  in  question  executed 
by  him  on  the  20th  of  April,  1840.  In  pursuance  of  this  forthcoming  bond 
another  fi^ei^  facias  itas  sued  out  on  the  11th  of  June,  1840,  and  upon  this 
last  writ  was  indorsed,  on  the  8th  of  October,  1840,  a  cessat  executio  by  the 
plaintiff's  attorney. 

By  the  statute  of  Mississippi  regulating  proceedings  in  courts  of  law,  the 
following  modes  for  the  service  of  process  in  certain  cases  are  prescribed: 
*' All  writs  of  scire  facias  hud  capias  ad  respondendtim,  where  no  bail  is  re- 
qnired,  may  be  served  in  the  following  manner:  Where  the  defendant  cannot 
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be  found,  it  shall  be  deemed  sufficient  service  of  such  writ  for  the  sheriff  or  other 
officer  to  whom  the  same  is  directed  to  leave  a  copy  thereof  with  the  wife  of 
the  defendant  or  some  free  white  person  above  the  age  of  sixteen  years,  then 
and  there  being  one  of  the  family  of  the  defendant  and  found  at  his  usual 
place  of  abode,  or  to  leave  a  copy  thereof  at  some  public  place  at  the  dwelling- 
\  house  or  other  known  place  of  residence  of  such  defendant,  he  being  from  home 
'  and  no  such  free  white  person  being  found  there  willing  to  receive  the  same." 

On  the  18th  of  June,  1838,  the  district  judge  for  the  southern  district  of 
Mississippi,  in  the  absence  of  the  circuit  or  presiding  judge,  caused  to  be  en- 
tered  on  the  minutes  of  the  circuit  court,  as  a  rule  of  proceeding  in  that  court, 
an  order  in  the  following  words,  namely :  "  The  capias  ad  respondetidum  shall 
be  served  by  arresting  the  defendant,  unless  bail  be  waived;  or  where  bail  be 
waived,  or  a  summons  shall  issue,  the  same  shall  be  served  personally,  or,  if  the 
defendant  be  not  found,  by  leaving  a  copy  thereof  at  his  or  her  residence  or 
usual  place  of  abode,  at  least  twenty  days  before  the  return  day  thereof,  to 
entitle  the  plaintiff  to  a  trial  or  judgment  by  default  at  the  return  term." 

The  action  in  this  case  was  commenced  by  a  summons,  and  the  marshal's 
return  of  the  service  of  that  process,  and  the  judgment  thereupon  by  default 
at  the  return  term,  and  the  subsequent  proceeding  upon  that  judgment,  w-ere 
as  have  been  alreadv  stated. 

Upon  the  application  of  the  defendant  Hardeman  at  the  May  term  of  the 
circuit  court,  in  the  3^ear  1850,  until  which  time  the  proceedings  in  this  case 
had  been  stayed,  the  court  quashed  the  forthcoming  bond  ^vlA  fieri  facias  sued 
out  thereon,  and  set  aside  the  judgment  purporting  to  be  a  judgment  by  de- 
fault against  the  defendant,  as  being  unwarranted  upon  the  face  of  the  pro- 
ceedings, and  therefore  void. 

§  1 533.  Judgments  by  default  are  stricti  juris. 

In  reviewing  the  decision  of  the  circuit  court  it  should  be  borne  in  mind,  as 
a  rule  to  guide  and  control  our  examination,  that  the  judgment  impugned  be- 
fore that  court  was  a  judgment  by  default;  and  that  in  all  judgments  hy  de- 
fault, whatever  may  affect  their  competency  or  regularity,  every  proceeding 
indeed,  from  the  writ  and  indorsements  thereon  down  to  the  judgment  itself, 
inclusive,  is  part  of  the  record  and  is  open  to  examiiration.  That  such  cases 
differ  essentially  in  this  respect  from  those  in  which  there  is  an  appearance 
and  a  contestatio  litisj  in  which  the  parties  have  elected  the  grounds  on  which 
they  choose  to  place  the. controversy,  expressly  or  impliedly  waiving* all  others. 
In  support  of  the  rule  just  stated,  many  authorities  might  be  adduced;  we  cite 
for  it  the  cases  of  Kadenbush  v.  Lane,  4  Ran.,  413,  and  of  Wainright  v.  Har- 
per, 3  Leigh,  270. 

Within  the  scope  of  this  rule,  two  inquiries  present  themselves  in  connectiou 
with  the  decision  of  the  circuit  court.  The  lirst  is  this:  AVhether  the  court" in 
which  the  judgment  by  default  was  taken  ever  had  jurisdiction  as  to  the  de- 
fendant so  as  to  warrant  the  judgment  entered  against  him  by  default.  And 
the  second  inquiry  is  whether,  upon  the  hj^pothesis  that  the  court  had  not 
jurisdiction  of  the  person  of  the  defendant,  and  that  the  judgment  against 
him  was  not  binding,  it  was  competent  for  the  circuit  court,  in  the  mode 
adopted  by  it,  to  set  aside  the  judgment  and  to  quash  the  proceedings  conse- 
quent thereupon. 

§  1534.  Where  a  defendant  is  not  legally  before  a  court  a  judgment  by  de- 
fault against  him  is  simply  void. 

In  reference  to  the  first  inquiry,  it  would  seem  to  be  a  legal  truism,  too 
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palpable  to  be  elocidated  by  argument,  that  no  person  can  be  bound  b}^  a 
judgment,  or  any  proceeding  conducive  thereto,  to  which  he  never  was  party 
or  privy;  that  no  person  can  be  in  default  with  respect  to  that  which  it  never 
was  incumbent  upon  him  to  fulfill.  The  court  entering  such  judgment  by  de- 
fault could  have  no  jurisdiction  over  the  person  as  to  render  such  personal 
judgment,  unless,  by  summons  or  other  process,  the  person  was  legally  before 
it.  A  court  may  be  authorized  to  exert  its  powers  in  reference  either  to  per- 
sons or  things,  may  have  jurisdiction  either  in  personam  or  in  rern^  and  the 
existence  of  that  jurisdiction,  as  well  as  the  modes  of  its  exercise,  may  vary 
materially  in  reference  to  the  subject-matter  to  which  it  attaches.  Nay,  they 
may  be  wholly  inconsistent;  or  at  any  rate  so  much  so  as  not  to  be  blended 
or  confounded.  This  distinction  has  been  recognized  in  a  variety  of  decisions^ 
in  which  it  has  been  settled  that  a  judgment  depending  upon  proceedings  in 
personam  can  have  no  force  as  to  one  on  whom  there  has  been  no  servioe  of 
process,  actual  or  constructive;  who  has  had  no  day  in  court,  and  no  notice 
of  any  proceeding  against  him.  That  with  respect  to  such  a  person  such  a 
judgment  is  absolutely  void ;  he  is  no  party  to  it,  and  can  no  more  be  regarded 
as  a  party  than  can  any  and  every  other  member  of  the  community. 

As  amply  sustaining  these  conclusions  of  law,  as  well  as  of  reason  and  com- 
mon sense,  we  refer  to  the  following  decisions:  In  Borden  v.  Fitch,  15  Johns., 
141,  Thompson,  chief  justice,  says:  "To  give  any  binding  effect  to  a  judg- 
ment it  is  essential  that  the  court  should  have  jurisdiction  of  the  person  and 
the  subject-matter;  and  the  want  of  jurisdiction  is  a  matter  that  may  always 
be  set  up  against  a  judgment  when  sought  to  be  enforced,  or  where  any  bene- 
fit is  claimed  under  it.  The  want  of  jurisdiction  makes  it  utterly  void  and 
unavailable  for  any  purpose.  The  cases  in  the  English  courts  and  in  those  of 
our  sister  states  are  very  strong  to  show  that  judicial  proceedings  against  a 
person  not  served  with  process  to  appear,  and  not  being  within  the  jurisdic- 
tion of  the  court,  and  not  appearing  in  person  or  by  attorney,  are  null  and 
void.  In  Buchanan  v,  Kucker,  9  East,  192,  the  court  of  king's  bench  declared 
that  the  law  would  not  raise  an  assvinpsit  upon  a  judgment  obtained  in  the 
island  of  Tobago  by  default,  when  it  appeared  upon  the  face  of  the  proceed- 
ings that  the  defendant  was  not  in  the  island  when  the  suit  was  commenced, 
and  that  he  had  been  summoned  by  nailing  a  copy  of  the  declaration  on  the 
court-house  door.  The  court  said  it  would  have  made  no  difference  in  the 
case  if  the  proceedings  had  been  admitted  to  be  valid  in  the  island  of  Tobago. 
In  the  supreme  court  of  Massachusetts,  Chief  Justice  Parsons,  in  Bissell  v. 
Briggs,  9  Mass.,  464,  lays  down  the  principle  very  clearly  and  distinctly  that 
before  the  adoption  of  the  constitution  of  the  United  States,  and  in  reference 
to  foreign  judgments,  it  was  competent  to  show  that  the  court  had  no  juris- 
diction of  the  cause;  and  if  so,  the  judgment,  if  set  up  as  a  justification  for  any 
act,  would  be  rejected  without  inquiring  into  its  merits."  After  citing  a 
number  of  cases  the  learned  judge  proceeds  to  say :  "  We  have  refused  to  sus- 
tain an  action  here  upon  a  judgment  in  another  state,  where  the  suit  was  com- 
menced by  attachment,  and  no  personal  summons  or  actual  notice  given  to 
the  defendant,  he  not  being  at  the  time  of  the  attachment  within  the  state. 
In  such  cases  we  have  considered  the  proceedings  as  in  rem^  and  only  binding 
the  goods  attached,  and  the  judgment  having  no  force  in  yersonam..  This 
principle  is  not  considered  as  growing  out  of  anything  peculiar  to  proceedings 
by  attachment,  but  is  founded  on  more  enlarged  and  general  principles."    It 

said  by  the  court,  ''  that  to  bind  a  defendant  personally  by  a  judgment^ 
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when  he  was  never  personally  summoned  nor  had  notice  of  the  proceedings, 
would  be  contrary  to  the  first  principles  of  justice." 

It  is  worthy  of  notice,  in  this  place,  that  the  cases  from  9  East  and  9  Mass., 
cited  by  Chief  Justice  Thompson,  were  not  instances  in  which  the  validity 
of  those  judgments  was  examined  upon  appeal  or  writ  of  error,  but  were  in- 
*  stances  in  which  that  validity  was  inquired  into  collaterally  before  other 
tribunals  in  which  they  were  adduced  as  evidence  to  sustain  other  issues  there 
pending. 

In  the  case  of  Starbuck  v.  Murray,  5  "Wendell,  156,  the  supreme  court  of 
New  York  say :  "  The  courts  of  Connecticut,  Pennsylvania,  New  Hampshire, 
New  Jersey  and  Kentucky  have  also  decided  that  the  jurisdiction  of  the  court 
rendering  a  judgment  may  be  inquired  into,  when  a  suit  is  brought  in  the 
courts  of  another  state  on  that  judgment;"  and  after  citing  the  cases  of 
Thurber  v,  Blackburne,  1  New  Hampshire,  246;  Benton  v.  Bengot,  10  Serg.  & 
E.,  240;  Aldrech  v.  Henney,  4  Conn.,  380;  Curtis  v.  Gibbs,  Penn.  N.  J.  R, 
405,  they  say:  "This  doctrine  does  not  depend  merely  upon  adjudged  cases; 
it  has  a  better  foundation ;  it  rests  upon  a  principle  of  natural  justice.  No 
man  is  to  be  condemned  without  the  opportunity  of  making  a  defense,  or  to 
have  his  property  taken  from  him  by  a  judicial  sentence,  without  the  privilege 
of  showing,  if  he  can,  the  claim  against  him  to  be  unfounded."  The  court 
then  proceeded  to  say :  "  But  it  is  contended  that,  if  other  matter  may  be 
pleaded  by  the  defendant,  he  is  estopped  from  asserting  anything  against  the 
allegation  contained  in  the  record.  It  jmports  perfect  verity,  it  is  said,  and 
the  parties  to  it  cannot  be  heard  to  impeach  it.  It  appears  to  me  that  this 
proposition  assumes  the  very  fact  to  be  established,  which  is  the  only  question 
in  issue.  For  what  purpose  does  the  defendant  question  the  jurisdiction  of 
the  court?  Solejy  to  show  that  its  proceedings  and  judgment  are  void,  and, 
therefore,  the  supposed  record  is,  in  truth,  no  record.  If  the  defendant  had 
not  proper  notice  of,  and  did  not  appear  to,  the  original  action,  all  the  state 
courts,  with  one  exception,  agree  in  opinion  that  the  paper  introduced  as  to 
him  is  no  record;  but  if  he  cannot  show,  even  against  the  pretended  record, 
that  fact,  on  the  alleged  ground  of  the  uncontrollable  verity  of  the  record,  he 
is  deprived  of  his  defense,  by  a  process  of  reasoning  that,  to  my  mind,  is  little 
less  than  sophistry.  The  plaintiffs,  in  effect,  declare  to  the  defendant  —  the 
paper  declared  on  is  a  record,  because  it  says  you  appeared;  and  you  appeared, 
because  the  paper  is  a  record.  This  is  reasoning  in  a  circle.  The  appearance 
makes  the  record  uncontrollable  verity,  and  the  record  makes  the  appearance 
an  unimpeachable  fact.  Unless  a  court  has  jurisdiction,  it  can  never  make  a, 
record  which  imports  uncontrollable  verity  to  the  party  over  whom  it  has 
usurped  jurisdiction,  and  he  ought  not,  therefore,  to  be  estopped  from  proving- 
any  fact  which  goes  to  establish  the  truth  of  a  plea  alleging  the  want  of  juris- 
diction." 

By  the  same  court  this  doctrine  is  affirmed,  in  the  case  of  Holbrook  v.  Mur- 
ray^,  5  Wend.,  161.  In  the  case  of  Denning  v,  Corwin  and  Roberts,  11  Wend., 
647,  it  was  ruled:  "That  a  judgment  in  partition,  under  the  statute,  where 
part  of  the  premises  belonged  to  owners  unknown,  was  not  valid,  unless  it 
appear,  upon  the  face  of  the  record,  that  the  affidavit  required  by  the  statute, 
that  the  petitioner,  or  plaintiff  in  partition,  is  ignorant  of  the  names,  rights  or 
titles  of  such  owners,  was  duly  presented  to  the  court,  and  that  the  notice  also, 
required  in  such  cases,  was  duly  publisiied."  And  Chief  Justice  Savage,  ia 
delivering  the  opinion  of  the  court,  said :  "  On  the  part  of  the  plaintiff  it  is 
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contended  that  the  judgment  in  partition  is  void  for  want  of  jurisdiction  in 
the  court,  the  requirements  of  the  statute  not  having  been  complied  with; 
and,  on  the  part  of  the  defendants,  it  is  insisted  that  it  is  conclusive  until  re- 
versed or  set  aside,  that  it  cannot  be  attacked  collaterally,  and  that  the  defend- 
ants, being  honafde  purchasers,  are  entitled  to  protection.  That  a  judgment 
is  conclusive  upon  parties  and  privies  is  a  proposition  not  to  be  denied;  but  if 
a  court  has  acted  without  jurisdiction  the  proceeding  is  void,  and  if  this  appear 
on  the  face  of  the  record  the  whole  is  a  nullity."  After  quoting  the  opinion 
of  Chief  Justice  Thompson  in  Borden  v.  Fitch,  15  Johns.,  121,  Chief  Justice 
Savage  goes  on  to  say:  "With  respect  to  the  proceedings  in  partition,  now 
the  subject  of  consideration,  there  can  be  no  doubt  that  the  court  in  which 
the  judgment  was  rendered  had  jurisdiction  of  the  subject  of  partition;  but, 
to  authorize  a  judgment  of  partition,  the  parties  must  be  before  the  court,  or 
it  must  be  shown  to  the  court  that  some  of  them  are  unknown ;  and  this  must 
appear  by  the  record  where  the  proceeding  is  against  owners  unknown;  it 
is  a  proceeding  in  rerriy  and  nothing  is  to  be  taken  by  intendment.  There  is 
avowedly  nothing  like  personal  notice  to  the  parties  interested  as  defendants; 
the}'  are  not  even  named;  and  the  right  of  the  plaintiff  depends  entirely  upon 
the  fact,  to  be  proved  by  a£Sdavit,  that  the  owners  are  unknown."  The  chief 
justice,  after  showing  the  insufficiency,  by  proof  of  the  affidavit,  according  to 
the  requisition  of  the  statute,  says:  "The  record  then  states  that  at  a  subse- 
quent day  the  plaintiffs  appear,  by  their  attorney,  and  the  parties  unknown, 
being  solemnly  demanded,  come  not,  but  make  default.  The  statute  gives  the 
court  no  jurisdiction  to  take  any  steps  against  unknown  owners  until  notice 
has  been  published  according  to  the  statute.  Should  not  the  record,  therefore, 
show  that  it  had  been  made  to  appear  to  the  court,  by  affidavit,  that  the 
owners  were  unknown  to  the  plaintiffs,  and  that  such  notice  as  the  statute  re- 
quires had  actually  been  given?  Suppose  a  judgment  record  is  produced,  in 
which  the  plaintiff  declares  upon  a  promissory  note,  and  the  record  does  not 
show  that  the  defendant  is  in  custody,  or  has  been  served  with  process,  and 
yet  the  court  render  judgment  by  default,  would  not  such  a  record  be  an  ab- 
solute nullity}" 

In  the  case  of  "Wilson  v.  Bank  of  Mount  Pleasant,  6  Leigh,  570,  Tucker, 
president  of  the  court,  thus  announces  the  law:  "This  is  an  action  upon  a 
judgment  of  the  state  of  Ohio,  which,  it  is  contended,  is  conclusive  in  the 
courts  of  Virginia,  upon  the  principles  of  the  constitution  of  the  United  States. 
It  is  unnecessary,  in  this  case,  to  go  into  the  question  of  the  construction  of 
that  clause  of  the  federal  compact  which  relates  to  the  effect  of  judicial  pro- 
ceedings of  the  several  states  in  other  states,  for  it  seems  to  be  agreed,  on  all 
hands,  that  the  doctrine  of  the  conclusiveness  of  the  judgments  of  the  several 
states  is  to  be  taken  with  the  qualification  that,  where  the  court  has  no  juris- 
diction over  the  subject-matter  or  the  person,  or  where  the  defendant  has  no 
notice  of  this  suit,  or  was  never  served  with  process,  and  never  appeared  to 
the  action,  the  judgment  will  be  esteemed  of  no  validity."  With  this  doctrine 
entirely  agrees  another  doctrine  of  the  supreme  court  of  Virginia,  in  the  case 
of  Wynn  r.  Wyat,  11  Leigh,  684,  in  which  last  case  the  court  say:  "  That  the 
appearance  of  the  defendant  in  term,  and  his  motion  to  quash  the  attachment 
irregularly  issued,  and  to  set  aside  the  proceedings  at  the  rules,  founded  upon 
it,  was  not  an  appearance  to  the  action,  dispensing  with  further  and  proper 
process;  that  the  award  of  the  alias  summons  was  proper  and  necessary;  and 
that  the  proceedings  on  that  subsequent  process  cannot  be  sustained,  since, 
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confessedly,  it  was  not  duly  served."  But  the  decision  which  should  be  de- 
cisive upon  the  question  now  before  us  is  a  decision  of  this  court  in  the  case 
of  Hollingsworth  v.  Barbour,  4  Pet.,  466.  That  was  a  case  exhibiting  the  fol- 
lowing features:  A  title  had  been  made  to  land,  bj^deed  from  a  commissioner, 
acting  under  a  decree  in  chancery,  in  the  state  court  in  Kentucky,  in  which 
the  ''unknown  heirs"  of  a  person  from  whom  title  was  deduced  were  made 
defendants,  and  the  decree,  as  against  those  heirs,  was  taken  by  default  after 
order  of  publication.  The  grantee  of  the  commissioner  filed  his  bill,  to  ob- 
tain possession  of  the  lands,  against  various  persons  who  had  taken  possession 
thereof.  The  circuit  court  of  the  United  States  dismissed  the  bill  upon  the 
grounds  that,  at  the  date  of  the  proceedings  in  the  state  court  (under  which 
the  conveyance  of  the  commissioner  purported  to  have  been  made),  there  was 
no  law  of  the  state  authorizing  those  proceedings  against  the  unknown  heirs 
of  the  original  owner  of  the  land,  and  the  decree  taken  upon  those  proceed- 
ings by  default  against  them ;  and,  as  they  never  had  personal  notice  of  the 
suit,  the  decree  by  default  and  the  title  made  by  the  commissioner  were  null, 
as  respected  either  those  heirs  or  the  persons  in  possession  of  the  lands.  The 
very  lucid  argument  of  Mr.  Justice  Trimble,  in  the  circuit  court,  which  was 
adopted  literally  and  i7i  exteiiso  by  this  court,  is  too  long  for  insertion  here, 
but  one  or  two  of  the  conclusions  reached  by  him,  and  affirmed  by  this  court, 
in  the  words  of  that  judge,  may  be  noticed.  , 

"  The  principle,"  said  that  judge,  and  said  this  court  in  confirmation,  "  is  too 
well  settled  and  too  plain  to  be  controverted,  that  a  judgment  or  decree,  pro- 
nounced by  a  competent  tribunal  against  a  party  having  actual  or  constructive 
notice  of  the  pending  of  the  suit,  is  to  be  regarded  by  every  other  co-ordinate 
tribunal,  and  that,  if  the  judgment  or  decree  be  erroneous,  the  error  can  be 
corrected  only  by  a  supreme  appellate  tribunal.  The  leading  distinction  is 
between  judgments  and  decrees  merely  void  and  such  as  are  voidable  only. 
The  former  are  binding  nowhere,  the  latter  everywhere,  until  reversed  by  a 
superior  authority.  The  suit  and  decree  are  against  the  unknown  heirs  of 
John  Abel  Hamlin.  Instead  of  personal  service  of  process  upon  the  defend- 
ants in  the  suit,  an  order  of  publication  was  made  against  them;  and,  upon  a 
certificate  of  the  publication  of  this  order,  for  eight  weeks,  in  an  unauthorized 
newspaper,  being  produced  and  filed  in  the  cause,  the  bill  was  taken  pro  con* 
fesso^  and,  at  the  next  succeeding  term,  the  final  decree  was  entered,  directing 
the  convej^ance  of  the  land  to  the  complainant."  Again,  that  judge,  and  this 
court  speaking  through  him,  say:  "It  would  seem  that  the  court  acted  with- 
out authority,  and  that  the  decree  is  void  for  want  of  jurisdiction  in  the  court. 
But  if  not  void  as  being  coran  non  judice^  it  is  void  and  wholly  inefl'ectual  to 
bind  or  prejudice  the  rights  of  Hamlin's  heirs,  against  whom  the  decree  was 
rendered,  because  they  had  no  notice,  either  actual  or  constructive.  The 
principle  of  the  rule  that  decrees  and  judgments  bind  only  parties  and  privies 
applies  to  the  case;  for,  though  the  unknown  heirs  of  Hamlin  are  affected  to 
be  made  parties  in  the  bill,  there  was  no  service  of  process,  nor  any  equiv- 
alent, to  bring  them  before  the  court,  so  as  to  make  them,  in  the  eye  of  the 
law  and  justice,  parties  to  the  suit."  Here,  again,  it  should  be  borne  in  mind 
that  this  is  not  an  instance  of  ^reversal  by  an  appellate  tribunal  for  error  or 
irregularity  in  an  inferior  court,  but  a  test,  collaterally  applied  by  an  inde- 
pendent authority,  to  the  character  of  proceedings,  as  void  or  voidable  in 

their  nature. 

238 


DEFAULT.  §§  1585, 1586. 

§  1535.  To  make  a  service  of  process  under  a  statute  or  rule  of  court  valid 
the  requisitions  of  the  statute  or  rule  must  he  strictly  followed  and  complied  withy 
and  the  return  of  the  officer  m>ust  show  that  fact. 

At  this  point  it  is  proper  to  advert  to  the  character  and  effect  of  the  process 
in  the  suit  of  Harris  and  Hardeman  as  constituting  service  upon  the  defend- 
ants in  that  suit,  and  thereby  investing  the  court  with  jurisdiction  over  their 
rights.  If  the  rule  prescribed  by  the  statute  of  Mississippi,  already  referred 
to,  is  to  govern  in  this  case,  it  is  presumed  that  a  doubt  will  or  can  hardly  be 
raised  as  to  the  insuflSciency  of  the  service,  as  there  are  not  less  than  three  in- 
stances in  which  the  requisites  of  the  statute  have  not  been  complied  with. 
In  the  first  place,  it  is  not  shown  by  the  return  that  the  defendant  could  not 
be  found,  which  should  have  been  shown  in  order  to  justify  the  substitution  of 
any  other  in  lieu  of  personal  service.  Secondly,  it  is  not  shown  that  a  copy  of 
the  process  was  left,  either  with  the  wife  of  the  defendant  or  with  some  other 
free  white  person  above  the  age  of  sixteen  years,  being  one  of  the  farail}'  of  the 
defendant.  Thirdly,  it  is  not  stated  or  proved  that  a  copy  was  left  at  some 
public  place  of  the  dwelling-house  of  the  defendant,  he  being  from  home,  and 
no  free  white  person,  as  above  described,  being  found  there  willing  to  receive 
the  process.  But  it  has  been  contended  that,  by  a  rule  adopted  by  the  judge 
of  the  district  court,  a  mode  for  the  service  of  process  has  been  prescribed, 
differing  from  that  ordained  by  the  statute  of  Mississippi,  and  dispensing  with 
several  of  the  requisites  insisted  on  by  the  statute,  and  that  the  service  in  the 
suit  in  the  circuit  court  was  in  conformity  with  the  rule  of  the  district  judge. 
Forbearing,  for  the  present,  any  inquiry  as  to  the  validity  of  the  rule  made  by 
the  district  judge,  under  the  decision  of  this  court  in  the  case  of  Amis  v. 
Smith,  16  Pet.,  303,  we  proceed  to  compare  the  proof  of  service  as  apparent 
apon  the  return  of  the  marshal  with  the  requirements  of  the  rule  in  question. 
This  rule  has  been  already  quoted.  The  return  of  the  marshal  has  also  been 
given  totidem  verbis.  It  will  be  seen  that  the  reason  assigned  in  the  rule  as 
forming  the  justification  for  dispensing  with  personal  service  is  not  stated  in 
the  return  of  the  officer,  and  there  is  an  entire  omission  to  give  the  date  or 
time  preceding  the  term  of  the  court  to  which  the  process  was  returnable,  so 
as  to  show  that  the  plaintiff  was  authorized  to  take  a  judgment  by  default,  in 
virtue  of  a  legal  constructive  notice  and  a  failure  of  appeai^nce. 

§  1536.  A  circuit  court  can  set  aside  a  judgment  hy  default  rendered  at  a 
fanner  term  if  it  appears  that  the  defendant  ha^  not  been  duly  served  with 
process.     Such  a  judgment  is  void  and  the  court  can  so  declare  it. 

Whether,  therefore,  the  statute  of  Mississippi,  or  the  rule  made  by  the  dis- 
trict judge,  be  regarded  as  operative,  there  was,  in  the  suit  in  the  circuit  court, 
neither  notice  by  personal  service  of  process  nor  notice  by  legal  construction. 
The  judgment  by  default,  therefore,  must  be  regarded  as  obnoxious  to  every 
impeachment  of  its  efficacy  which  can  flow  from  its  having  been  entered 
against  one  who  was  never  a  party  in  court,  with  respect  to  the  proceedings 
upon  which  that  judgment  was  taken.  But  there  is  another  view  of  the  ques- 
tions raised  in  this  cause,  which  is  equally  or  even  more  conclusive  in  favor  of 
the  decision  now  under  review.  At  the  time  of  the  motion  to  the  circuit  court 
to  quash  the  forthcoming  bond  and  to  set  aside  the  judgment  by  default,  that 
judgment  was  still  unsatisfied,  and  was  in  the  progress  of  execution,  and  the 
forthcoming  bond,  filed  in  the  clerk's  office,  according  to  the  laws  of  the  state, 
was  properly  a  part  of  the  process  of  execution,  the  jieri  facias  being  sued 
out  therein  from  the  office  without  any  order  of  the  court.    The  proceedings 
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then  still  being  as  it  were  in  fieriy  and  not  terminated,  it  was  competent  for 
the  court  to  rectify  any  irregularity  which  might  have  occurred  in  the  prog- 
ress of  the  cause,  and  to  do  this  either  by  writ  of  error  coram  vohis^  or  by 
audita  querela  if  the  party  choose  to  resort  to  the  latter  mode.  If  this  posi- 
tion be  maintainable,  then  there  would  seem  to  be  an  entire  removal  of  all 
exception  to  the  judgment  of  the  circuit  court,  as  it  is  believed  to  be  the  set- 
tled modern  practice,  that,  in  all  instances  in  which  irregularities  could  formerly 
be  corrected  upon  a  writ  of  error  coram  vobis  or  axidita  querela^  the  same  ob- 
jects may  be  effected  by  motion  to  the  court,  as  a  mode  more  simple,  more 
expeditious  and  less  fruitful  of  difficulty  and  expense.  In  this  case  the  cause 
was  still  under  the  control  and  correction  of  the  court  for  the  enforcement  of 
its  judgment  and  the  supervision  of  its  own  process,  and  in  the  exercise  of 
this  function  it  was  competent  for  it  to  look  back  upon  the  entire  progress  of 
the  case,  up  to  the  writ  and  indorsements  thereon,  under  the  rule  already  stated, 
as  applicable  to  judgments  by  default,  and  to  correct  any  irregularities  which 
might  be  detected.  In  the  present  case  there  is  less  show  of  objection  to  such 
action  on  the  part  of  the  court,  as  it  affects  the  rights  of  no  third  parties,  but 
is  limited  in  its  consequences  to  the  parties  to  the  suit  only.  We  order  the 
judgment  of  the  circuit  court  to  be  affirmed. 

Justices  M'Leak,  Watke  and  Gsieb  dissented. 


BROWN  V.  PHILADELPHIA,  V^ILMINGTON  &  BALTIMORE  RAILWAY  COMPANY. 

(Circuit  Court  for  Delaware:  9  Federal  Reporter,  183-18G.     1881.> 

Opinion  by  Bradfobd,  J. 

Statement  of  Facts. —  The  facts  in  the  case  are  as  follows:  The  plaintiff 
brought  suit  to  the  last  June  term  of  this  court  to  recover  damages  for  in- 
juries suffered  by  him  by  alighting  from  a  train  en  route  through  this  city  and 
stopping  temporarily  to  permit  the  passengers  to  obtain  refreshment.  The 
summons  was  properly  issued  and  served  upon  the  corporation  defendant.  No 
appearance  was  ever  entered  by  defendant,  and,  upon  August  2d  last,  the 
plaintiff  filed  his  declaration  and  entered  judgment  by  default  for  want  of  an 
appearance.  At  the  present  October  term,  on  October  19th,  the  plaintiff  ob- 
tained an  order,  in  the  nature  of  a  writ  of  inquiry,  for  the  ascertainment  of 
the  damages  by  a  jury  attending  at  this  term. 

Upon  this  state  of  facts  the  defendant  moves  to-day  that  the  judgment  be 
stricken  off  the  record,  and  presents  the  affidavits  before  mentioned. 

Section  914,  Kevised  Statutes,  requiring  the  practice,  etc.,  in  the  United 
States  courts,  in  cases  other  than  equity  and  admiralty,  to  conform,  as  near  as 
may  be,  to  the  practice,  etc.,  in  like  cases  in  the  state  courts  of  the  states  ia 
w^hich  such  United  States  court  is  held,  the  first  inquiry  will  be,  what  is  the 
practice  in  this  regard  in  the  state  courts  of  Delaware? 

Remembering  the  fact  that  common-law  actions  have  teen  judicially  tried 
and  determined  within  the  territory  now  defined  by  the  limits  of  this  state 
for  a  period  of  upwards  of  two  hundred  years,  and  that  it  has  been  repeatedly 
held,  by  the  highest  courts  of  judicature  within  this  state,  that  the  commoa 
law  of  England,  up  to  the  time  of  the  declaration  of  independence,  is  as  much, 
a  part  of  our  system  of  jurisprudence  as  it  is  that  of  Great  Britain,  it  will  be 
materialto  examine  the  decisions  of  the  common-law  courts  of  that  country, 
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and,  ascertaining  what  they  are,  see  how  far  the  statute  laws  and  practice  of 
oar  own  state  have  modified  them,  or  affected  their  validity  here. 

§  1537.  Circuinstancea  under  which  a  judgment  hy  default  wiU  be  set  cudde 
and  a  trial  ordered  upon  the  merits. 

The  cases  referred  to  by  the  defendant's  attorney,  and  running  back  to  the 
lime  of  William  and  Mary,  all  sustain  the  principle  contended  for,  and  recog- 
nize the  propriety,  right  and  justice  of  permitting  a  judgment  by  default,  be. 
it  ever  so  regular,  to  be  taken  off  if  it  shall  appear  to  the  court  that  the  de- 
fendant has  a  meritorious,  just  and  legal  ground  of  defense.  Indeed,  one  of 
the  authorities  goes  so  far  as  to  permit  the  judgment  to  be  taken  off,  and  the 
case  to  be  tried  on  its  merits,  notwithstanding  an  acknowledgment  by  the  de- 
fendant, at  the  time  of  the  application,  of  gross  carelessness  and  neglect  on 
the  part  of  the  attorney  in  not  entering  an  appearance.  It  thus  appears  that 
the  ancient  and  uniform  practice  in  England  permitted  the  default  to  be  taken 
off  upon  its  appearing  to  the  court  that  the  defendant  had  a  just  and  legal 
ground  of  defense.    The  American  authorities  cited  go  to  the  same  point. 

If,  then,  this  was  the  established  practice  inherited  from  our  English  ances- 
tors, and  in  vogue  in  our  own  state  up  to  the  time  of  American  independence, 
to  what  extent  has  the  statute  of  Delaware,  relied  upon  by  the  plaintiff, 
modified  or  controverted  it?  We  cannot  see  that  it  does  so.  A  careful  in- 
spection of  the  statute  in  question  shows  that  it  makes  provisions  for  a  de- 
fendant not  served  by  process,  and  against  whom  a  judgment  by  default  has 
been  entered.  He  may  come  in,  and,  upon  making  affidavit  of  the  facts,  the 
court  must  take  off  the  default;  but  it  is  silent  as  to  taking  off  defaults  against 
defendants  differently  circumstanced.  And,  in  the  absence  of  any  express 
statutory  enactments  as  to  other  cases,  the  ancient  practice  must  be  held  to 
prevail. 

There  being  no  statute  provision  controverting  the  ancient  practice,  is  there 
any  modem  practice  of  our  state  courts  in  antagonism  with  it?  As  we  are 
informed,  there  is  but  one  reported  case,  that  of  Pennington  v,  France,  2 
IIoust.«  417,  and  this  recognizes  and  affirms  the  ancient  practice. 

Without  examining  at  any  greater  length  into  the  matter,  we  may  say  that 
all  doubt  is  removed  by  the  certificate  presented  by  the  defendant's  attorney 
for  the  inspection  of  the  court,  and  signed  by  all  the  state  judges,  declaring 
what  is  the  practice  in  the  state  courts  in  this  regard.  This,  although  it  has 
not  the  weight  of  a  decision  given  by  these  eminent  judges  while  on  the 
bench,  in  a  case  duly  argued  by  counsel,  and  maturely  weighed  by  them  in 
their  official  capacities,  yet  is  of  value  as  settling  the  question  of  practice  upon 
this  point  in  the  courts  of  the  state. 

Upon  an  examination  of  the  Delaware  statute  itself,  and  giving  due  weight 
to  the  declaration  of  the  judges  of  the  superior  court  as  to  the  fact  as  to  what 
the  practice  is  in  the  superior  courts  of  the  state  on  this  point,  we  have  no 
hesitation  in  directing  that  the  judgment  be  set  aside,  and  the  defendant  let 
in  to  try  the  case  upon  its  merits,  upon  his  pleading  an  issuable  plea  and  pay- 
ing the  costs  of  the  suit  up  to  date. 

§  1398.  ]>efaillt  against  exeeator. —  Judgment  by  default  against  an  executor  or  adminis- 
trator is  an  admission  of  assets  to  the  extent  charged  in  such  proceeding.  Dickson  v.  Wilkin- 
son, 8  How.,  07. 

g  l989.  When  default  Is  made  on  a  penal  bond,  an  interlocutory  judgment  should  be  en- 
tered, and  an  order  should  be  made  bv  the  court  that  the  truth  of  the  breaches  be  inquired 
Voi»XrVI-16  »41 


§§  U40-lo52.  PRACTICE. 

into»  and  the  damages  sustained  thereby  be  assessed  by  a  jary.    Simmons  v,  Garratt,  McCa- 
hon.  83. 

§  1540.  Not  eTldenee  against  co-rdefendant. —  In  a  suit  by  a  creditor  to  subject  property 
held  by  the  wife  of  his  debtor  to  the  payment  of  his  debts  on  the  ground  of  conveyance  to 
the  wife  in  fraud  of  creditors,  a  failure  to  answer  by  the  debtor  will  not  make  the  default  evi- 
dence against  his  wife,  who  is  a  co-defendant     Diok  v,  Hamilton,  Deady,  322. 

§  1541.  ConelasiTeness. —  A  judgment  by  default,  where  the  court  has  acquired  jurisdic- 
tion of  the  party  defendant,  is  equally  conclusive  with  a  judgment  upon  the  verdict,  or  after 
trial  of  the  merits,  in  respect  to  the  imrticular  case  sued  upon.  The  utmost  effect,  however, 
that  can  be  given  to  the  record  when  pleaded  in  bar  to  a  bill  to  restrain  execution  on  the  judg- 
ment, is  that  it  estops  the  complainant  from  setting  up  any  defense  to  the  execution  which 
he  could  not  have  availed  himself  of  by  way  of  answer  in  the  action  at  law  brought  origi- 
nally.    Emma,  etc.,  Co.  v.  Emma,  etc.,  Co.,  7  Fed.  R.,  401. 

§  1542.  Although  the  term  may  continne  beyond  the  role  day,  the  plaintiff  is  entitled  to 
judgment  by  default  if  the  defendant  neglects  to  plead  by  tliat  day.  Fowie  v.  Bowie,  3  Cr. 
<C/.  C/. ,  291. 

£  1543.  Default  of  a  state. — Under  the  constitution  of  the  United  States,  as  it  stood  before 
amendment,  a  state  could  be  sued  by  citizens  of  another  state ;  and  if,  after  service  on  the 
governor  and  attorney-general,  it  did  not  appear,  it  could  be  defaulted.  Chisholm  v.  Georgia, 
2  DaL.  419. 

S  1&44.  In  1793  a  Ptate  refusing  to  appear  in  a  suit  by  an  individual  would  be  ordered  de- 
faulted.    Oswald  V.  New  York.*  2  Dal.,  415. 

%  154a.  Under  the  Montana  practice  act  judgment  as  by  default  cannot  be  entered  against 
defendant,  when  there  is  on  file  an  answer  specifically  denying  the  allegations  of  the  com- 
plaint, aipon  information  and  belief,  if  it  appear  that  the  facts  were  not  m  the  formal  knowl- 
edge of  defendant,  and  that  his  information  came  from  his  agents  employed  io  transact  the 
busiinesB  out  of  which  the  litigation  arose.     Maclay  v.  Sands,*  4  Otto,  586. 

§  154<L  By  Pennsylranif^  statute  before  a  plaintiff  can  have  judgment  by  default  for 
want -of  a  plea  be  must  enter  a  rule  to  plead  by  a  certain  time.  Paterson  v.  Evans,*  3  Wril. 
Jr.,  215. 

§  1547.  Befanlt  on  one  nnangwered  coant.— When  all  the  pleas  are  directed  to  the  first 
count  of  the  declaration,  and  this  was  struck  out,  leaving  the  second  count  unanswered,  the 
defendant  was  in  default,  and  judgment  was  given  for  plaintiff.  Hogan  v,  Ross,*  13  How., 
478. 

§1548.  A  Judgment  by  default  at  the  imparlance  lerm  in  the  District  of  Columbia  is 
regular,  the  rule  to  plead  having  expired  in  the  preceding  vacation.  Linthicum  v.  Reming- 
ton,* 6  Cr.  C.  C,  546. 

§  15.49.  Effect  as  to  co-defendants. —  If  one  of  several  defendants  in  equity,  who  are  charged 
with  conspiracy,  makes  default,  the  bill  will  be  taken  pro  eonfesso  against  him,  but  no  final 
decree  will  be  entered  against  him  while  the  case  is  pending  as  to  the  others.  If  the  bill  is 
dismissed  as  to  the  others,  it  will  also  be  dismissed  as  to  him.  Frow  v,  De  La  Vega,*  15 
Wall.,  553. 

g  1550.  In  a  court  of  admiralty,  if  a  seizure  has  been  made,  and  no  claimant  appears,  the 
practice  is  that  a  proclamation  should  be  made  and  a  decree  entered  for  default  and  con- 
tumacy; and  then,  or  upon  reading  the  libel  and  proceedings  thereon,  and  either  with  or 
without  further  proof  as  the  court  may  direct,  such  decree  should  be  made  as  the  nature  of 
the  case  requires.     United  States  v.  The  Steamer  Mollie,  3  Woods,  318. 

§  1551.  In  a  libel  of  information  against  a  vessel,  alleging  forfeiture  on  account  of  viola* 
tion  of  law  in  obtaining  the  fishing  bounty,  unless  the  owners  put  in  a  claim  and  give  secu- 
rity for  costs,  a  default  will  be  entered,  whereupon  the  court  will  not  immediately  proceed 
to  a  decree  of  forfeiture,  but  will,  at  least,  examine  the  allegations  of  the  libel  to  see  if  they 
are  sufficient  in  law,  the  return  of  the  mai-shal  and  such  affidavits  as  the  district  attornev 
shall  submit.  If  there  appears  to  be  a  voluntary  or  wilful  omission  to  answer,  slight  addi- 
tional evidence  will  be  required ;  but  wherever  the  circumstances  make  it  reasonable,  the 
court  will  require  full  proof  of  the  allegations;  and  where  it  is  suggested  that  the  owners 
have  a  good  defense,  but  are  unable  to  stipulate  for  costs,  the  court  will  require  proof  of  the 
libel  if  such  owner  file  an  afiidavit  of  ownership,  inability  and  merits.  The  affidavit  must 
be  equivalent  to  a  claim  and  answer  and  set  forth  the  grounds  of  defense  fully.  The  Schooner 
Lion,  1  Spr.,  899. 

g  155!?.  Where  an  answer  was  duly  served  and  notice  given,  and  the  libelant  afterwards, 
treating  it  as  a  nullity,  entered  a  default  and  procured  a  reference,  it  was  held  that  the  ap- 
pearance of  the  respondent  before  the  commissioner  was  a  waiver  of  the  libelant's  irregular- 
ity,  but  that  the  court  could  exercise  its  discretion  in  setting  aside  defaults,  when  not 
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restrained  bj  the  rules,  and  that  in  this  case  the  default  should  be  set  aside  on  terms,  in  order 
that  the  respondent  might  have  an  opportunity  to  put  in  his  real  defense.  Gaines  v.  Travis,* 
Abb.  Adm.,  297. 

§  1553.  Where  a  surety  in  a  stipulation  has,  because  of  a  mistake  of  the  proctor,  received 
no  notice  of  a  decree  against  the  principal,  and  has  been  defaulted,  he  may,  by  showing  a 
meritorious  defense,  have  such  default  removed.  United  States  v.  A  Quantity  of  Tobacco,  10 
xSen*,  9. 

§  1554.  In  revenne  eases,  as  in  admii*alty,  default  entered  establishes  the  facts  averred  in 
the  libel  or  information  as  effectively  as  they  can  he  established  on  hearing,  and  warrants  a 
decree  of  condemnation,  if  the  information  contains  the  necessary  averments.  After  a  de- 
fault there  is  no  need  of  a  trial  by  jury  as  there  can  be  no  issues  of  fact  to  try.  Miller  v. 
United  States,  11  Wall.,  268. 

§  1555.  Assessment  of  damages. —  After  a  judgment  hy  default  the  def^^ndant  may  appear 
by  counsel  to  contest  amount  of  damages,  etc.,  and  to  take  any  action  except  to  deny  the 
plaintiff's  cause  of  action.    Hightower  v.  Hawthorn,*  Hemp.,  42. 

§  1556.  A  defendant  who  has  allowed  judgment  by  default  is  in  court  for  all  purposes 
until  final  judgment,  and  is  not  entitled  to  notice  of  assessment  of  damages.  Leavenworth 
17.  Hicks.*  McCahon,  160. 

§  1557.  When  judgment  by  default  is  rendered  in  a  tort  case,  the  assessment  of  damages 
will  bo  in  accordance  with  state  practice,  and  there  is  no  constitutional  right  to  an  assess- 
ment by  jury.    Raymond  r.  Railroad  Co.,  14  Blatch.,  138. 

§  1558.  After  an  interlocutory  judgment  upon  an  official  bond,  if  the  damages  suffered  by 
the  default  are  uncertain,  the  court  may  ascertain  the  amount  of  such  damages  iti>elf,  or 
direct  the  issue  to  be  tried  by  a  jury  if  either  party  so  request;  if  the  amount  is  certain  the 
court  should  itself  determine  it.  But  final  judgment  can  never  be  entered,  immediately  after 
the  interlocutory  judgment,  for  the  forfeiture  or  penalty  of  the  bond  in  any  of  the  cases  men- 
tioned in  tlie  twenty-sixth  section  of  the  judiciary  act.     United  States  v.  White,  4  Wash.,  414. 

§  1550.  The  clause  in  the  federal  constitution  securing  the  trial  by  jury  of  issues  of  fact  is 
not  applicable  to  the  assessment  of  damages  upon  default.  Whether  such  an  assessment 
•hould  be  made  by  a  jury  or  not  is  a  matter  of  practice,  not  of  right,  and  the  federal  courts 
will  follow  the  practice  of  the  courts  in  the  respective  states  in  which  they  are  held.  Ray- 
mond r.  The  Dan  bury,  etc..  R.  R.  Co.,*  43  Conn.,  596. 

§  1560.  Setting  aside  defaults —  A  refusal  by  a  district  court  to  set  aside  a  default  in  a  case 
of  seizure  under  the  revenue  laws  cannot  be  considered  by  the  supreme  court  of  the  United 
States.  Sitting  aside  a  default,  like  granting  a  new  trial,  lies  entirely  in  the  discretion  of  the 
trial  court.     E^ parte  Roberts,  6  Pet.,  216. 

§  1561.  Tlie  refusal  of  the  court  below  to  open  a  default  is  not  revisable  by  the  supreme 
court  of  the  United  States,  the  opening  of  a  default  resting  entirely  in  the  discretion  of  such 
lower  court.     United  States  v,  Estudillo,  1  Wall.,  710. 

§  1562,  The  court  has  power  to  set  aside  a  default  on  motion,  there  having  been  no  final 
hearing  and  decree,  upon  payment  of  all  c^sts  of  the  suit  up  to  the  time  of  opening  the  de- 
fault, it'  the  responient  satisfactorily  account  for  his  laches,  and  exhibit  a  meritorious  defeuse. 
The  Constitution  and  The  Young  America,*  1  Newb.,  107. 

^  1563.  A  default  will  be  opened  upon  defendant's  showing  a  meritorious  defense,  excusing 
neglect  in  not  pleading,  and  offering  to  pay  costs  and  to  plead  at  once.  Hand  v,  Yahoola 
Mining  Co.,*  2  Woods.  407. 

§  1564.  A  judgment  by  default  will  not  necessarily  be  set  aside  upon  defendant's  showing 
that  when  summoned  he  wrote  to  an  attorney  to  defend  the  case,  without  stating  the  facts, 
and  paying  no  fee,  even  though  it  appear  that  the  letter  was  lost  in  the  mails  by  unavoidable 
accident.     School  District  v.  Lovejoy,»3  McC,  558. 

|§  1565.  A  default  entered  at  rules  before  the  appearance  term  will  always  be  set  aside  on 
motion,  on  condition  that  defendant  file  a  plea  to  the  merits  and  go  to  trial.  Kimball  v, 
Stewart,*  1  McL.,  883. 

§  1566.  A  motion  to  open  a  default  will  not  be  granted  unless  accompanied  by  the  affidavit 
required  by  the  rules.    Jenks  v.  Garretson,*  4  McL..  258. 

§  1567.  A  judgment  by  default  against  the  casual  ejector  for  want  of  an  appearance,  and 
confessing  lease,  entry  and  ouster,  may  be  set  aside  at  a  subsequent  session  upon  an  affidavit 
of  the  party  showing  good  cause  and  setting  forth  a  meritorious  defense.  Popin  v.  McAl- 
lister.* 4  Wash.,  893. 

g  1568.  In  Virginia  a  default  will  not  be  set  aside  on  the  ground  of  negligence  of  counsel. 
Scott  V.  Hore,  1  Hughes,  168. 

g  1569.  When  a  defendant  appears  two  terms  after  he  has  been  defaulted,  with  a  motion 
that  proceedings  be  suspended  in  order  that  he  may  move  to  vacate  the  judgment,  it  is  not 
error  to  deny  the  motion.    Leavenworth  v.  Hicks,*  McCahon,  160. 
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§  1570.  After  an  attachment  in  admiralty  has  been  improvidently  released  by  the  marshal, 
and  process  served  personally,  and  a  default  entered,  the  default  will  only  be  opened  upon 
condition  of  the  respondent;  giving  security.    Van  Winkle  v.  Jarvia,*  8  Ben..  573. 

§  1571.  In  an  ejectment  suit  a  rule  may  be  taken  upon  the  tenants  in  possession  to  appear 
on  some  day  during  the  court  to  which  the  declaration  is  returned,  and  to  sign  judgment  if  ap- 
pearance is  not  entered  within  the  period  prescribed ;  the  right  is,  however,  reserved  to  the 
tenants  in  possession,  if  they  appear  after  the  day  named,  but  during  the  session  of  the  court, 
to  have  the  judgment  set  aside.  This  rule  need  not  be  served  upon  the  tenants.  Campbell's 
Lessee  v.  Harper,  3  Wash.,  856. 


XI.  Dehubreb  to  Evidence. 

SxruMARY  ^  Which  party  may  demur,  §  1572.—  Object  of  demurrer,  §  1673. 

§  1572.  The  evidence  of  a  party  on  the  afSrniative  side  of  an  issue  of  fact  before  a  jury 
may  be  demurred  to  by  the  adverse  party ;  but  the  party  on  whom  rests  the  burden  of  proof 
is  not  permitted  to  demur,  as  it  cannot  be  assumed  that  he  has  made  out  his  own  case.  Pickel 
V.  Isgrigg.  g§  1574-1576. 

§  1578.  The  object  of  a  demurrer  to  evidence  is  to  refer  to  the  court  the  law  arising  from 
the  facts,  and  it  assumes  the  truth  of  all  facts  alleged  in  such  evidence,  whether  the  evidence 
is  direct  or  only  slightly  tending  to  prove  such  facts.     Ibid, 

[Notes.— See  g§  1577-1595.] 

PICKEL  V.  ISGRIGG. 
(Circuit  Court  for  Indiana:  6  Federal  Reporter,  676-682.     1881.) 

Opinion  by  Gbesham,  J. 

Statement  of  Facts. —  The  plaintiff,  as  indorsee  of  a  negotiable  promissory 
note,  sued  Jesse  Isgrigg  as  maker,  and  George  B.  Forgy  as  indorser.  Fail- 
ing to  appear,  judgment  was  entered  against  Forgy  by  default.  Isgrigg  an- 
swered: (1)  Special  non  est /actum;  (2)  that  Forgy  was  the  owner  of  the  note 
and  the  real  party  in  interest;  (3)  general  non  est  factum.  The  defendant 
demanded  a  jury.  A  number  of  witnesses  testified  for  the  plaintiff,  the  note 
was  read  to  the  jury,  and  the  plaintiff  rested.  Some  of  the  witnesses  testified 
that  they  saw  the  defendant  sign  the  note  after  it  had  been  read  over  to  him 
in  their  presence  and  hearing.  The  defendant  then  testified  in  his  own  be- 
half, denying  that  he  had  ever  signed  the  note  or  authorized  any  one  else  to 
sign  it  for  him.  Other  witnesses  also  testified  for  the  defendant.  The  evi- 
dence of  one  or  more  of  the  defendant's  witnesses  tended  to  show  that  Forgy 
was  still  the  owner  of  the  note,  and  that  he  had  indorsed  it  to  the  plaintiff, 
who  is  his  sister,  and  a  citizen  of  the  state  of  Iowa,  for  the  purpose  of  collect- 
ing it  in  this  court. 

After  the  defendant  had  concluded  his  evidence  and  rested,  the  plaintiff,  by 
her  counsel,  announced  that  she  demurred  to  the  evidence.  Time  was  given 
to  prepare  the  demurrer,  and  the  jury  was  discharged.  This  was  done  with- 
out objection  by  the  defendant.  The  entire  evidence  on  both  sides,  as  re- 
ported by  the  stenographer,  is  set  out  in  the  demurrer  which  was  afterwards 
filed.  The  demurrer  concludes  as  follows:  "And  this  being  all  the  evidence 
given  in  the  cause,  the  plaintiff  says  the  evidence  of  the  defendant,  Jesse  Is- 
grigg, given  in  support  of  the  issues  tendered  by  him  herein,  is  not  sufficient 
for  him  to  have  and  maintain  his  defense  in  this  action,  and  therefore  she  de- 
murs thereto,  and  prays  that  said  Isgrigg  be  required  to  join  in  this  demurrer; 
and  the  plaintiff  admits  the  facts  stated  by  the  witnesses  for  the  defendant 
hereinbefore  set  out,  and  every  inference  and  conclusion  the  jury  may  right- 
fully and  reasonably  draw  therefrom." 
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Neither  on  the  argument  of  the  demurrer,  nor  at  any  previous  time,  was 
there  any  objection  to  the  sufficiency  of  the  demurrer  or  the  regularity  of  any 
of  the  proceedings  connected  therewith.  It  is  insisted  by  counsel  for  the 
plaintiff  that  the  form  of  the  demurrer,  and  the  action  of  the  court  thus  far  in 
connection  with  it,  are  in  conformity  with  the  practice  in  Indiana,  as  settled 
by  the  supreme  court  of  the  state,  and  that  the  jury  could  not  have  rendered 
a  verdict  for  the  defendant  under  any  fair  or  reasonable  construction  of  the 
evidence,  and  therefore  the  demurrer  should  be  sustained  and  judgment  en- 
tered for  the  plaintiff.  So  far  as  known,  this  is  the  first  time  there  has  been 
a  demurrer  to  evidence  in  this  court.  Isgrigg  denied  the  execution  of  the  note 
in  his  sworn  answer,  and  that  compelled  the  plaintiff  to  assume  the  burden  of 
the  issue. 

§  1574.  The  rule  as  to  demurrer  to  evidence.  Who  may  d&inur  and  who 
may  not. 

The  evidence  of  a  party,  upon  the  affirmative  side  of  an  issue  of  fact  before 
a  jury,  may  be  demurred  to  by  the  adverse  party  under  certain  conditions. 
The  party  upon  whom  the  burden  of  the  issue  rests  is  not  permitted  to  demur 
to  the  evidence  of  the  other  party,  for  he  cannot  be  allowed  to  assume  that  he 
has  made  out  his  case.  If  there  is  evidence  tending  to  prove  a  fact,  that  fact 
must  be  distinctly  admitted  in  the  demurrer  to  be  absolutely  true,  so  that  the 
court  will  have  nothing  to  do  but  apply  the  laws  to  the  established  facts.  And 
this  is  the  case  whether  the  evidence  be  direct  and  positive,  or  circumstantial 
and  uncertain.  If  there  be  circumstantial  evidence  only  slightly  tending  to 
prove  a  fact,  the  demurring  party  is  required  to  admit  that  fact  to  be  abso- 
lutely true  before  the  opposite  party  will  be  required  to  join  in  the  demurrer. 
Unless  the  necessary  admissions  are  distinctly  made  of  record  no  judgment 
can  be  pronounced  on  the  demurrer,  for  the  court  is  not  substituted  for  the 
jury  to  weigh  the  evidence.  The  relative  functions  of  the  court  and  jury  are 
not  to  be  lost  sight  of  in  determining  the  proper  practice  in  a  matter  of  this 
kind.  The  court  admits  to  the  jury  all  evidence  which  tends  in  any  degree 
to  prove  or  disprove  the  issue,  and  it  is  for  the  jury  to  say  how  far  the  evi- 
dence goes  in  proving  or  disproving  the  issue.  In  other  words,  it  is  the  ex- 
clusive province  of  the  jury  to  weigh  the  evidence  which  the  court  has 
admitted  as  relevant  to  the  issue.  The  right  of  trial  by  jury  is  in  effect  de- 
stroyed by  holding,  as  some  of  the  courts  have  held,  that  on  a  demurrer  to  the 
evidence  the  court  takes  the  place  of  the  jury  and  finds  for  the  demurring 
party,  unless,  by  a  fair  and  reasonable  construction  of  the  evidence,  the  jury 
might  have  found  for  the  adverse  party. 

§  1575.    What  is  admitted  by  a  demurrer  to  evidence, 

I  am  aware  that  there  are  expressions  in  the  opinion  of  the  court  in  the 
case  of  The  United  States  Bank  v.  Smith,  11  Wheat.,  171,  which  do  not  sus- 
tain the  views  here  announced.  In  delivering  the  opinion  of  the  court  in  that 
case  Mr.  Justice  Thompson  sa3^s:  ^'By  a  demurrer  to  the  evidence  the  court 
in  which  the  case  is  tried  is  substituted  in  the  place  of  the  jury;  and  the  only 
question  is  whether  the  evidence  is  sufficient  to  maintain,  the  issbe.  The  judg- 
ment of  the  court  on  such  evidence  will  stand  in  place  of  the  verdict  of  the 
jury;  .  .  .  and  everything  which  the  jury  could  reasonably  infer  from 
the  evidence  demurred  to  is  to  be  considered  as  admitted."  But  at  a  later 
day  in  the  same  term,  in  the  case  of  Fowle  v.  Common  Council  of  Alexandria, 
reported  in  the  same  volume,  in  delivering  the  opinion  of  the  court,  Mr.  Jus- 
tice Story  says:  ^^  It  is  no  part  of  such  proceedings  (demurrer  to  evidence)  to 
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bring  before  the  court  an  investigation  of  the  facts  in  dispute,  or  to  weigh  the 
force  of  testimony  or  the  presumption  arising  from  the  evidence.  That  is  the 
proper  province  of  the  jury.  The  true  and  proper  object  of  such  a  demurrer 
is  to  refer  to  the  court  the  law  arising  from  the  facts.  It  supposes,  therefore, 
the  facts  to  be  already  admitted  and  ascertained,  and  that  nothing  remains 
but  for  the  court  to  apply  the  law  to  those  facts." 

In  the  earlier  case  of  Young  v.  Black,  7  Cranch,  565,  the  same  learned  judge 
says:  "  The  part}^  demurring  is  bound  to  admit  as  true  not  only  all  the  facts 
proved  by  the  evidence  introduced  by  the  part}',  but  also  all  the  facts  which 
that  evidence  may  legally  conduce  to  prove." 

In  the  case  of  Chenoweth  v.  Lessees  of  Haskett,  3  Pet.,  92,  Chief  Justice  Mar- 
shall says:  "  The  defendants  in  the  district  court  having  withdrawn  the  case 
from  the  jury  by  a  demurrer  to  the  evidence,  or  by  having  submitted  the  case 
to  the  jury  subject  to  that  demurrer,  cannot  hope  for  a  judgment  in  their 
favor,  if  bv  anv  fair  construction  of  the  evidence  the  verdict  can  be  sustained." 
This  was  an  action  of  ejectment  brought  b}^  the  defendants  in  error  to  recover 
fifty  thousand  acres  of  land,  part  of  which  was  in  the  occupancy  of  the  de- 
fendants in  the  court  below.  The  defendants  in  that  court  disclaimed  as  to 
part  of  the  land  and  went  to  trial  as  to  the  residue.  The  original  plaintiffs 
had  the  oldest  title,  and  the  case  depended  on  the  question  whether  their  grant 
covered  the  land  in  dispute.  According  to  the  courses  and  distances  given  in 
the  plaintiffs'  patent,  a  survey  excluded  the  land  in  dispute.  At  the  trial  in 
the  court  below  the  plaintiffs  read  the  deposition  of  one  Wilson,  who  made 
the  survey  of  the  fifty  thousand  acres.  He  testified  that  the  line  which 
formed  the  western  boundary  of  the  land  intended  to  be  granted  was  never 
run  or  marked.  In  his  office  he  assumed  a  course  and  distance,  and  terminated 
the  line  in  his  mind  at  two  small  chestnut  oaks  in  the  wilderness  without  in- 
dicating in  his  survey  just  where  the  two  chestnut  oaks  might  be  found.  No 
natural  objects  were  given  in  the  survey  by  which  the  course  and  distance 
might  be  controlled.  Wilson  had  marked  two  small  chestnut  oaks  as  the  corner 
of  Robert  Young's  tract,  and  it  was  these  two  trees  which  he  had  in  his  mind 
without  indicating  his  intention  on  his  survey. 

The  defendants  demurred  to  the  plaintiffs'  testimony,  and  the  jury  found  a 
verdict  for  the  plaintiffs,  subject  to  the  judgment  of  the  court  on  the  demur- 
rer. The  court  overruled  the  demurrer  and  gave  judgment  for  the  plaintiffs. 
This  ruling  was  reversed  on  writ  of  error,  the  supreme  court  holding  that  the 
defendants  in  error  were  not  entitled  to  the  lands  in  possession  of  the  plaintiffs 
in  error,  because  neither  the  patent  nor  the  face  of  the  plat  furnished  an}'  in- 
formation by  which  the  corner  called  for  in  the  patent  could  be  controlled. 
This  decision  was  in  effect  that  the  tcstimonv  of  AVilson  was  inadmissible  to 
control  the  grant,  and,  that  testimony  out  of  the  record,  there  was  nothing  to 
sustain  the  claim  of  the  plaintiffs  below  to  the  land  in  dispute.  There  being 
no  legal  evidence  in  support  of  the  affirmative  of  the  issue  in  the  court  below 
as  to  the  land  in  dispute,  of  course  the  demurrer  should  have  been  sustained. 
This  case  on  its  facts  is  not  in  conflict  with  t[ie  ruling  in  Fowle  v.  Common 
Council  of  Alexandria,  which  is  sustained  both  bv  reason  and  authority. 
Gould  on  Plead.,  ch.  9,  part  2;  Copeland  v.  New  England  Ins.  Co.,  22  Pick., 
135;  Gibson  v.  Hunter,  2  H.  Black.,  187. 

The  plaintiff's  counsel  relied  mainly  on  the  decisions  in  the  supreme  court  of 
this  state.  In  Straugh  v.  Gear,  48  Ind.,  100,  the  appellees,  as  indorsees  of  a 
promissorj^  note,  sued  the  makers.     The  answer  admitted  the  execution  of  the 
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note,  but  charged  that  the  defendant's  signature  vras  procured  to  the  same  by 
fraudulent  representations,  of  which  thp  plaintiflfs  had  notice.  It  seems  that 
when  the  defendant  concluded  his  testimony  and  rested,  the  plaintiflfs  de- 
murred to  the  evidence  and  the  court  sustained  the  demurrer.  On  appeal  the 
case  was  affirmed  on  the  ground  that  there  was  no  evidence  to  show  that  the 
plaintiffs  below  bought  the  note  with  knowledge  of  the  defense  which  the  mak- 
ers had  against  the  payee. 

The  evidence  of  the  defendant,  upon  whom  the  affirmative  of  the  issue 
rested,  was  relative  to  a  part  only  of  that  issue,  and  it  is  clear  that  in  such  a 
case  a  demurrer  to  the  evidence  may  be  safely  risked,  while  it  is  fatal  to  a 
demurrer  if  there  be  evidence  relevant  to  the  whole  issue.  In  deciding  this 
case  on  appeal  the  court  says:  "  When  the  plaintiff  demurs  to  the  evidence  of 
the  defendant  he  should  set  out  all  the  evidence  offered  by  the  plaintiff  and 
defendant  at  full  length,  so  that  the  court  may  determine  upon  the  whole  evi- 
dence for  whom  judgment  shall  be  rendered."  This  announcement  of  the 
court,  besides  being  objectionable  as  confounding  the  relative  functions  of 
court  and  jury,  was  hardly  called  for  in  the  decision  of  the  case. 

Thomas  v.  Ruddle,  6S  Ind.,  32G,  was  also  a  suit  by  the  appellee,  as  indorsee, 
against  the  maker  of  a  promissory  note  payable  at  a  bank  in  this  state.  The 
answer  was  no7i  eatfacUim^  and  this  was  the  only  issue  in  the  case.  After  all 
the  evidence  was  in  on  both  sides,  the  plaintiff,  although  he  had  the  burden  of 
the  issue,  demurred  to  the  evidence,  setting  it  all  out  in  his  demurrer,  and  it 
was  sustained  by  the  court.  On  appeal  it  was  held  that  much  of  the  evidence 
which  tended  to  show  that  the  defendant's  signature  to  the  note  had  been 
procured  by  fraud  was  irrelevant,  pnder  the  issue  of  non  est  factum^  and  the 
case  was  affirmed  on  the  ground  that  the  defendant  below  was  guilty  of  neg- 
ligence in  signing  the  note,  and  that  the  plaintiff  below  acquired  the  note  after 
it  became  due,  but  from  prior  indorsees,  who  for  anything  that  appeared  to 
the  contrary  were  hona  fide  holders.  "  But,"  says  the  court,  "  when  either 
party  demurs  to  the  evidence  his  demurrer  must  be  ruled  upon  according  to 
the  practice  in  this  state,  in  view  of  all  the  evidence  which  has  been  given  in 
the  cause  at  the  time  the  demurrer  was  filed." 

Other  Indiana  cases  were  cited  in  support  of  the  demurrer,  but  they  need 
not  be  reviewed,  as  I  think  the  law  is  correctly  stated  in  Fowle  'o.  Common 
Council  of  Alexandria.  In  the  case  in  hand  the  plaintiff  had  no  right  to  as- 
sume that  she  had  sustained  the  affirmative  of  the  issue  and  demurrer  to  the 
defendant's  evidence. 

g  lo76«  There  must  be  a  joinder  in  demurrer. 

There  was  no  joinder  in  the  demurrer,  vi'hich  was  necessary,  and  the  proper 
admissions  were  not  made  in  the  demurrer  or  upon  the  record  upon  which  the 
court  could  found  a  judgment.  A  new  trial  is  the  only  solution  of  the  embar- 
rassment. 

§  loi7.  The  iimctiee  of  insfmctlngr  the  Jury  to  find  for  the  defendant  supersedes  the  an- 
cient practice  of  demurrer  to  evidence  and  should  be  tested  by  the  same  rules.  Pleasant  v, 
Fant,  22  Wall.,  116. 

§  1578.  A  demurrer  to  evidence  extends  only  to  the  etidence  produced,  and  has  no  effect 
as  to  the  rulings  of  the  court  under  which  the  evidence  was  received.  Suydam  i\  William- 
eon.  20  How.,  427. 

§  1579.  If  there  Is  conflicling  evidence  on  which  the  jury  should  pass,  the  court  will  not 
allow  a  demurrer  to  the  plaintifiTs  evidence,  since  the  court  cannot  draw  to  itself  tiie  decis- 
ion of  what  the  evidence  or  the  weight  of  evidence  establishes.  O'Neil  v,  St.  Louis,  etc.,  R. 
R  Co.,  8  McC..  423. 

247 


g§  1580-1594.  PRACTICE. 

§  1580.  A  defendant  In  equity  cannot  demur  to  tbe  evidence  in  support  of  the  bill.  So 
where  a  bill  was  filed  to  obtain  an  injunction  against  a  bankrupt  to  restrain  him  from  fraud- 
ulently collecting  debts  and  selling  property,  and  by  his  answer  the  defendant  craved  oyer 
of  the  petition  in  bankruptcy,  and  then  demurred  to  such  petition,  held,  the  validity  or  suf- 
ficiency of  the  petition  in  bankruptcy  cannot  be  tried  in  a  collateral  proceeding ;  tbe  proceed- 
ings in  bankruptcy  are  merely  evidence,  and  the  demurrer  of  tbe  defendant  must  be  taken  to 
be  applicable  only  to  the  petition  for  an  injunction,  the  rest  of  the  answer  being  rejected  as 
surplusage.     Blackburn  v,  Stannard,*  5  Law  Rep.,  250. 

§  158 1.  Effect  of. —  A  demurrer  to  evidence  does  not  bring  before  the  court  the  evidence 
on  both  sides,  but  only  the  law  arising  from  the  facts  alleged  in  the  evidence  demurred  to. 
Fowle  V.  Alexandria,*  11  Wheat.,  320. 

g  1582.  The  defendants  having  withdrawn  their  cause  from  the  jury  by  a  demurrer  to  the 
evidence,  or  having  submitted  to  a  verdict  for  the  plaintiff  subject  to  that  demurrer,  cannot 
hope  for  a  judgment  in  their  favor  if,  by  any  fair  construction  of  the  evidence,  the  verdict 
can  be  sustained.    Chinoweth  t;.  Haskell,  8  Pet.,  02. 

§  1588.  A  demurrer  to  evidence  will  be  overruled  if  the  jury  could  have  found  a  verdict 
against  the  party  demurring,  though  the  court  would  be  better  satisfied  with  a  verdict  in  his 
favor.    Pawling  t\  United  States,*  4  Cr.,  219. 

§  1584.  A  demurrer  to  evidence  waives  all  objections  to  its  admissibility,  and  admits  all 
conclusions  which  a  jury  would  be  entitled  to  draw  from  it.  Jacob  v.  United  States,*  1 
Marsh.,  520. 

§  1585.  In  a  suit  on  an  implied  contract,  where  the  defense  is  that  there  was  an  express 
contract,  a  demurrer  to  the  evidence  will  be  overruled  if  there  is  any  evidence  from  which 
the  jury  might  have  found  the  implied  contract.    Nutt  v.  Mitfor,*  18  How.,  286. 

g  1580.  Joinder  in  demurrer. —  Without  a  joinder  in  a  demurrer  to  evidence,  no  judgment 
can  be  rendered  thereon.    Fowle  t;.  Alexandria,*  11  Wheat^,  320. 

§  1587.  Quere,  whether  the  refusal  to  compel  a  joinder  in  a  demurrer  to  evidence  may  be 
assigned  as  error.    Toung  v.  Black,*  7  Cr.,  565. 

§  1588*  If  the  evidence  is  contradictory  and  complicated,  the  court  will  not  compel  the 
plaintiff  to  join  in  demurrer  to  the  evidence  upon  the  defendant's  offering  to  demur;  nor 
will  the  court  undertake  to  say  what  inferences  tbe  jury  might  reasonably  draw  from  the 
plaintiff's  evidence  upon  the  defendant's  offering  to  admit  all  such  inferences.  Stuart  v. 
Columbian  Ins.  Co.,  2  Cr.  C.  C,  442. 

§  1589.  On  demurrer  to  the  evidence  plaintiff  is  not  obliged  to  join,  unless  the  defendant 
will  admit  those  facts  which  the  jury  might  reasonably  infer  from  the  testimony ;  and  where 
tbe  evidence  of  the  facts  is  stated,  and  not  the  facts  themselves,  the  court  will  infer  what  the 
jury  might  reasonably  have  inferred.    Negro  Patty  v.  Edelin,*  1  Cr.  C.  C,  60. 

§  1590.  What  is  admitted  by  demurrer. —  A  demurrer  to  evidence  will  never  be  allowed 
where  the  party  demurring  refuses  to  admit  the  facts  which  the  other  side  attempts  to  prove. 
Young  t».  Black,*  7  Cr.,  565. 

§  1591.  The  party  who  demurs  to  evidence  seeks  thereby  to  withdraw  the  consideration  of 
the  facts  from  the  jury,  and  is  therefore  bound  to  admit  not  only  the  truth  of  the  evidence 
as  given,  but  every  fact  which  that  evidence  may  legally  conduce  to  prove  in  favor  of  the 
other  party.  And  if  upon  any  view  of  the  facts  the  jury  might  have  given  a  verdict  against 
the  party  demurring,  the  court  Is  also  at  liberty  to  give  judgment  against  him.  Thornton  v. 
Bank  of  Washington,  8  Pet.,  86. 

§  1593.  A  demurrer  to  the  evidence  admits  not  merely  all  the  facts  which  the  evidence 
directly  establishes,  but  all  which  it  conduces  to  prove.  The  demurrer  should  state  the  facts 
and  not  merely  the  evidence  of  the  facts.  It  is  utterly  inadmissible  to  demur  to  the  evidence 
when  what  the  facts  are  remains  uncertain,  and  may  be  urged  with  more  or  less  effect  to  a 
jury.  The  court  will  make  every  inference  which  the  facts  would  warrant  a  jury  to  draw 
in  favor  of  the  party  against  whom  the  demurrer  is  made.  But  if  the  facts  are  so  imperfectly 
and  loosely  stated  that  the  court  cannot  arrive  at  a  satisfactory  conclusion  that  the  judg- 
ment can  be  maintained  upon  the  actual  presentation  of  the  evidence  of  these  facts,  then  the 
course  is  to  reverse  the  judgment  and  to  award  a  venire  facias  de  novo.  Johnson  v.  United 
States,  5  Mason,  425. 

§  1593.  By  a  demurrer  to  the  ^idence  a  defendant  takes  the  questions  of  fact  from  the 
jury  and  substitutes  the  court,  and  everything  the  jury  could  reasonably  infer  from  the  evi- 
dence demurred  to  is  to  be  considered  as  admitted.  The  court  will  be  liberal  in  their  infer- 
ences when  the  defendant  thus  takes  the  case  from  its  proper  tribunal.  After  judgment  in 
the  lower  courts  a  writ  of  error  brings  the  whole  record  to  the  supreme  court,  just  as  in  a 
jury  triaL    United  States  Bank  v.  Smith,  11  Wheat.,  171. 

§  1594.  A  motion  by  the  defendant  to  overrule  the  testimony  in  a  case  with  the  intention 
to  examine  witnesses,  if  the  motion  is  not  allowed,  cannot  be  treated  as  a  demurrer  to  the 
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evidence.  The  latter  takes  the  case  from  the  jury ;  the  facts  proved  are  admitted  to  be  true, 
and  also  every  legal  inference  that  can  be  drawn  from  them  favorable  to  the  plaintiff.  Such 
motion  is  not  technically  for  a  nonsuit,  which  would  not  be  granted  where  there  is  evidence 
conducing  to  sustain  the  right  of  the  plaintiff.  It  is  a  motion  to  overrule  the  testimony  on 
account  of  its  irrelevancy  or  incompetency,  which  is  never  granted  where  the  evidence  is 
competent  and  conduces  to  establish  the  case.  The  sufficiency  of  the  evidence  is  for  the  jury 
to  judge.    Jones  a  Vanzandt,  2  McL.,  596. 

§  1595.  The  effect  of  a  demurrer  to  evidence  is  to  take  the  case  from  the  jury  and  substi- 
tute the  court  in  their  place,  not  only  to  decide  the  law,  but  to  determine  the  facts.  Such  a 
proceeding  is  unusual  and  is  not  favored  by  the  courts.  The  party  so  demurring  admits  the 
truth  of  all  facts  which,  from  the  evidence,  could  be  found  by  a  jury  in  the  exercise  of  a  rea- 
sonable and  fair  discretion ;  but  does  not  admit  forced  and  violent  inferences  drawn  from  the 
evidence.    United  States  v,  Williams,  1  Ware,  175. 


XII.   DlSOONTIKirANOB, 

BuMMABT  —  Discontinuance  after  consolidation  of  several  suits,  §  1696.—  Ends  courfs  control 

over  property  in  admiralty,  %  1697. 

§  1590.  Where  several  suits  by  the  plaintiffs  against  the  same  defendants  are  consolidated, 
on  motion  of  defendants,  plaintiffs  may  nevertheless  discontinue  as  to  certain  of  the  original 
suits  without  discontinuing  the  consolidated  action.    Young  v.  Railroad  Co.,  g  1598. 

§  1597.  Upon  a  discontinuance  by  libelant  the  court  loses  all  control  over  the  property 
which  had  been  taken  in  custody  on  the  libel.    Propeller  Jack  Jewett,  §  1699. 

[NOTB&— See  §§  1600-1682.] 

YOUNG  V,  GRAND  TRUNK  RAILWAY  OF  CAJ^ADA. 
(Circuit  Court  for  Wisconsin:  9  Federal  Reporter,  84^^50.    1881.) 

Opinion  by  Dyer,  J. 

Statement  op  Facts. — Three  suits  were  commenced  in  this  court  by  the 
above-named  plaintiff  against  the  defendant  company  to  recover  damages  for 
alleged  delay  in  the  transportation  of  grain  which  was  shipped  by  the  plaintiff 
over  the  defendant's  road  and  consigned  to  Liverpool.  The  complaints  in  the 
several  actions  were  substantially  alike,  except  that  the  contracts  of  shipment 
were  alleged  to  have  been  made  at  different  times,  thus  showing  that  the  sev- 
eral shipments  were  distinct  and  independent  transactions,  each  constituting 
a  separate  cause  of  action.  The  defenses  to  the  actions  disclosed  by  the  an- 
swers of  the  defendant  were  similar.  A  motion  was  made  by  counsel  for  de- 
fendant to  consolidate  the  cases;  and  as  they  are  of  like  nature,  and  as  it 
appeared  reasonable  so  to  do,  the  court  ordered  the  actions  consolidated,  and 
such  an  order  was  entered.  B.  S.,  sec.  921.  The  plaintiff  now  moves  for  leave 
to  discontinue  two  of  the  cases.  This  motion  is  opposed,  and  is  now  to  be  de- 
termined. 

§  1 698.  Where  several  causes  have  been  consolidated  by  order  of  court j  plaint- 
iff may  still  discontinue  as  to  certain  of  them. 

It  is  contended,  ^r«^,  that  as  the  three  suits  have  been,  by  the  order  of  the 
court,  merged  into  one,  there  are  no  longer  two  separate  cases  that  can  be  dis- 
continued. Strictly  speaking,  this  is  true;  but  although  the  present  motion, 
in  form,  is  one  to  discontinue  two  of  the  actions  as  originally  entitled,  I  think 
it  may  properly  be  treated  as  a  motion  to  discontinue  as  to  two  of  the  causes 
of  action  in  the  present  consolidated  action.  And  so  the  question  really  is.  Has 
the  plaintiff  a  right  to  dismiss  his  suit  as  to  two  of  the  causes  of  action  upon 
which  he  originally  commenced  independent  actions?    There  can  be  no  doubt 

that  the  present  consolidated  action  consists  of  independent  parts  and  causes 
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of  action.  Each  shipment  of  grain  and  each  contract  upon  which  the  ship- 
ment is  alleged  to  have  been  made  constitutes  a  distinct  ground  of  action. 
They  are  not  simply  diflFerent  transactions  growing  out  of  one  contract,  but 
they  are  independent  rights  of  action  of  like  nature,  but  have  no  special  rela- 
tion to  each  other,  and  brought  together  by  order  of  the  court  for  convenience 
at  the  trial.  At  the  common  law  a  plaintiff  had  the  absolute  right  to  discon- 
tinue his  action  before  or  after  issue  joined,  and  without  leave  of  court. 
Under  the  practice  now  prevailing  in  this  state  this  right  is  recognized,  except 
that  where  a  counter-claim  is  involved  there  cannot  be  such  a  discontinuance 
of  the  whole  case  as  would  defeat  a  trial  upon  the  counter-claim.  Bertschy  v, 
McLeod,  32  Wis.,  205;  S.  C,  33  Wis.,  176;  S.  C,  34  Wis.,  244. 

In  the  case  at  bar  no  counter-claim  is  set  up.  It  was  admitted  on  the  argu- 
ment that  the  plaintiff  has  the  right  to  discontinue  his  present  entire  suit.  If 
this  be  so, —  if,  in  other  words,  he  has  the  right  to  discontinue  as  to  all  the 
causes  of  action, —  why  has  he  not  the  right  to  discontinue  as  to  one  of  them? 
Suppose  the  case  should  proceed  to  trial  in  its  present  form  and  thte  plaintiff 
should  offer  no  proof  in  support  of  two  of  the  causes  pf  action,  would  it  not  be 
the  duty  of  the  court,  on  application  of  the  plaintiff,  to  direct  the  jury  to  find 
for  the  defendant  upon  those  causes  of  action  as  in  a  case  of  nonsuit?  Clearly 
it  would;  and  in  such  case  the  court,  in  accordance  with  the  usual  practice, 
would  enter  judgment  without  prejudice.  This  I  regard  a  conclusive  test 
upon  the  question  here  presented.  For  if  the  plaintiff  would  lose  the  right  to 
discontinue  at  the  trial,  or  at  that  stage  to  take  a  judgment  of  nonsuit  as  to 
either  or  any  of  the  causes  of  action,  it  follows  as  a  logical  conclusion  that  the 
right  to  discontinue  now  may  be  asserted  and  should  not  be  denied. 

But  it  is  contended  by  the  learned  counsel  for  the  defendant  that  to  permit 
the  plaintiff  to  discontinue  as  to  two  of  the  causes  of  action  and  prosecute  his 
suit  upon  the  one  remaining  would  involve  a  disregard  of  the  rule  which  for- 
bids a  splitting  up  of  demands  where  all  should  be  joined  in  one  suit;  and 
Bendernagle  v.  Cocks,  19  Wend.,  207,  and  Keformed  Protestant  Dutch  Church 
V.  Brown,  54  Barb.,  191,  are  cited.  The  rule  invoked,  however,  goes  no 
farther  than  against  several  actions  for  the  same  wrong  or  on  the  same  con- 
tract, or  on  several  demands  resting  in  matters  of  account  which  may  be 
joined  and  sued  for  in  the  same  action.  And  the  cases  cited  reach  only  to 
this  extent,  for  they  admit  that  the  rule  does  not  extend  to  distinct  contracts. 
In  the  syllabus  to  Bendernagle  v.  Cooks,  supra,  the  decision  is  correctly 
stated,  and  is  to  the  effect  that  where  a  party  has  several  demands  or  exist- 
ing causes  of  action  growing  out  of  the  mme  contract,  and  if  the  demands  or 
causes  of  action  be  split  up  and  a  suit  brought  for  part  onl}',  and  subsequently 
a  second  suit  is  brought  for  the  residue,  the  first  action  may  be  pleaded  in 
abatement  or  in  bar  of  the  second  action.  That  case  was  one  of  breaches  of 
several  covenants  contained  in  the  same  instrument.  The  case  at  bar  is  one 
where  each  cause  or  right  of  action  springs  from  an  independent  contract. 
The  several  contracts  have  no  relation  to  each  other.  They  are  of  kindred 
nature,  but  they  are  none  the  less  distinct,  and  none  the  less  represent  distinct 
and  separate  transactions  between  the  parties. 

It  is,  however,  further  urged  that  as  each  of  the  plaintiffs'  demands,  when 
taken  separately,  does  not  involve  an  amount  sufficient  to  enable  the  defend- 
ant, if  ultimately  defeated,  to  take  an  appeal,  and  as  the  amount  of  all  the 
demands  when  united  is  suflBcient  to  give  a  right  of  appeal,  the  court  cannot 
permit  a  discontinuance  as  to  two  of  the  causes  of  action  without  jeopardizing 
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a  substantial  right,  namely,  a  right  of  ultimate  appeal.  It  cannot  be  claimed 
that  there  is  an}^  vested  right  of  appeal  at  this  stage  of  the  controversy,  nor 
that  such  right  would  accrue  until  verdict  and  judgment  should  pass.  The 
most  that  can  be  said  is  that  there  is  a  possible  future  right  of  that  character. 
It  is  not  a  right  in  esse.  Possibly  it  is  not  even  a  right  m  futuro^  because  the 
defendant  may  have  verdict  and  judgment  in  his  favor.  Everything  in  that 
respect  now  rests  in  contingency,  and  although  it  may  be  that  if  all  the  causes 
of  action  now  in  suit  were  to  be  prosecuted  together,  and  if  the  defendant 
were  to  be  defeated,  there  would  then  accrue  a  right  of  appeal,  I  do  not  think 
that  at  the  present  stage  the  defendant  is  possessed  of  such  a  right  in  that  re- 
gard as  can  be  held  to  forbid  the  exercise  by  the  plaintiff  of  his  right,  which 
is  more  in  the  nature  of  an  absolute,  present  right  to  discontinue  as  to  some  of 
his  causes  of  action. 

Upon  this  point,  Pacific  Mail  Steamship  Co.  v,  Leuling,  7  Abb.  Pr.  (N.  S.), 
37,  was  cited,  in  which  case  it  was  at  least  inferentially  held  that,  where  a 
defendant  has  acquired  a  right  in  reference  to  the  subject-matter  of  the  action, 
a  discontinuance  in  disregard  of  that  right  would  not  be  permitted.  But  the 
right  there  spoken  of  is  some  right  acquired  by  order  or  decree  of  the  court 
already  made,  and  in  the  face  of  which  a  discontinuance  is  asked.  Of  course, 
it  is  not  difficult  to  understand  that  litigation  between  the  parties  to  a  contro- 
versy ma\'  proceed  to  such  an  extent,  even  before  the  final  judgment  or  decree, 
that  substantial  and  valuable  rights  may  accrue  or  become  established,  and  in 
that  event  a  discontinuance  or  dismissal,  which  should  take  away  or  affect 
such  rights,  would  not  be  permitted.  '  But  that  is  not  this  case. 

The  plaintiff  will  be  granted  leave  to  discontinue,  without  prejudice,  his  suit 
as  to  the  two  causes  of  action  contained  in  the  complaints  marked  Nos.  2  and 
3,  on  payment  of  the  taxable  costs  in  those  two  cases. 

THE  PROPELLER  JACK  JEWETT. 
(District  Court  for  New  York:  2  Benedict,  858-356.    1868.) 

Statement  of  Facts. —  A  vessel  was  arrested  under  a  libel  filed  by  one 
claiming  to  be  the  owner.  Before  any  appearance  by  the  claimants,- the  libel- 
ant discontinued  the  suit,  took  possession  of  the  vessel  when  the  marshal  left 
her,  and  removed  her  from  the  district.  This  was  a  petition  that  the  marshal 
be  directed  to  restore  the  vessel  to  those  from  whom  he  had  taken  her. 

§  1599.  Upon  the  discontinuance  of  a  libel  in  admiralty  the  court  loses  all 
control  over  the  vessel  in  custody. 

Opinion  by  Blatchford,  J. 

The  difficulty  in  the  way  of  granting  to  the  petitioners  the  relief  asked  is 
that  the  suit  is  discontinued.  The  vessel  has  been  released  from  custody. 
The  marshal  was  authorized  to  release  her.  The  only  complaint  is  that  be 
gave  her  up  to  the  wrong  person.  The  court  has  no  longer  any  possession  of 
the  vessel,  or  any  jurisdiction  of  the  suit,  either  in  rein  against  the  vessel,  or 
in  personam,  against  such  of  the  petitioners  as  were  parties  to  it,  and  has  no 
|>ower  to  give  the  relief  asked.  The  marshal  has  not  disobeyed  any  process 
or  order  of  the  court,  or  been  guilty  of  any  contempt  of  court  for  which  he 
can  be  attached,  and  that  is  not  the  relief  asked.  If  the  marshal,  while  the 
vessel  was  in  his  custody,  suffered  her  to  be  injured,  or  has  been  guilty  of  a 
breach  of  duty  in  permitting  the  libelant  to  take  possession  of  her,  and  in  not 
delirerino;  her  back  to  the  custody  of  those  from  whose  possession  he  took  her, 
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the  parties  aggrieved  have  their  remedj^  against  him  by  a  proper  action  in  tlio 
proper  tribunal.  This  court  cannot  administer  the  relief  asked  in  this  sum- 
mary way  on  this  petition.  This  suit  having  been  discontinued  on  the  10th 
of  March,  1868,  and  the  vessel  discharged  from  the  custody  of  the  marshal  by 
the  order  of  this  court,  without  any  special  direction  to  the  marshal  as  to  the 
person  to  whom  he  was  to  deliver  the  vessel,  there  is  not,  even  if  the  marshal 
was  guilt}'  of  a  breach  of  duty  in  delivering  her  to  the  libelant,  such  an  irregu- 
larity, or  mistake,  or  fraud,  as  would  warrant  the  court  in  retaking  possession 
of  the  vessel,  even  if  it  could  do  so  in  any  case  where  the  suit  was  regularly 
discontinued.  By  the  discontinuance  of  the  suit  the  lien  on  the  vessel  is. gone, 
and  for  the  court  now  to  order  the  marshal  to  seize  her,  when  there  is  no  suit 
pending,  and  no  jurisdiction  in  the  court  over  anything  -or  any  person  in  the 
premises,  would  seem  to  be  to  order  the  marshal  to  commit  a  naked  trespass, 
in  respect  to  which  the  order  of'this  court  would  be  no  protection  to  him  if 
he  were  sued  therefor.  The  principle  which  the  circuit  court  for  this  district 
laid  down  in  the  cases  of  The  Union  and  The  White  Squall,  4  Blatch.,  90, 103, 
as  applicable  to  the  case  of  a  discharge  of  a  vessel  on  a  stipulation  for  value 
in  a  suit  in  rem,  that  the  court  has  no  power  to  order  back,  into  the  custody 
of  the  marshal,  a  vessel  which  has,  on  a  stipulation,  been  fairly  discharged  from 
arrest,  applies,  a  fortiori,  to  a  case  where  she  has  been  properly  discharged 
by  the  termination  of  the  suit.     The  prayer  of  the  petition  is  denied. 

§  1600.  The  snpreme  conrt  will  not  allow  a  discontinuance  except  by  consent  or  for  suf- 
ficient reasons  shown.    McGuire  v.  Common  wealth,  8  Wall.,  882. 

§  1601.  A  discontinnanoe  as  to  one  of  several  defendants  does  not  operate  as  a  release  or 
discharge  as  to  him  or  the  rest.    Deloach  v.  Dixon,*  Hemp.,  428. 

§  1602.  A  party  who  has  declared  jointly  against  two  defendants  cannot  discontinue  as  to 
one  until  authorized  so  to  do  by  the  return  of  the  process  against  that  defendant.  Barton  v. 
Petit,  7  Cr..  194.  ' 

§  1603.  The  fact  that  a  defendant  has  pleaded  jointly  does  not  affect  the  right  to  discon- 
tinue as  to  him ;  the  more  important  requisite  is  the  several  character  of  the  cause  of  action. 
United  States  v.  OTallon,*  15  Blatch.,  800. 

§  1604.  A  nolle  prosequi  in  a  civil  suit  amounts  to  an  agreement  not  to  proceed  further  in 
that  suit  as  to  the  particular  person,  or  cause  of  action,  to  which  it  is  applied ;  and  if,  in  an 
action  on  a. joint  and  several  contract,  the  defendants  sever  in  their  pleadings,  a  nolle  prosequi 
may  be  allowed  against  one  or  more  of  them  either  before  or  after  judgment.  Minor  v.  Me- 
chanics' Bank  of  Alexandria,  1  Pet.,  46. 

§  1605.  Where  the  drawers  and  indorsers  of  a  bill  of  exchange  have  been  sued  jointly  the 
suit  may  be  discontinued  as  against  the  drawers,  and  the  Mississippi  statute,  adopted  by  a 
rule  of  court,  requiring  all  parties  to  be  sued  jointly,  is  contrary  to  the  act  giving  jurisdiction 
to  the  United  States  courts.     McAfee  v.  Doremus,  5  How.,  63. 

§  1606.  A  plaintiff  may,  in  an  action  in  form  ex  delicto  against  several  defendants,  enter  a 
nolle  prosequi  as  to  one  of  them.  But  in  actions  in  form  ex  contractu^  unless  the  defense  be 
merely  in  the  personal  discharge  of  one  of  the  defendants,  a  nolle  prosequi  cannot  be  entered 
as  to  one  defendant  without  discharging:  the  others.     United  States  v.  Linn,  1  How.,  104. 

§  1607.  Under  the  statutes  of  Mississippi  a  suit  on  a  joint  bond,  covenant,  bill  or  note  may 
be  discontinued  against  one  or  more  of  the  obligors  without  affecting  the  rights  of  the  plaint- 
iff against  the  others.     Coffee  v.  Planters'  Bank  of  Tennessee,  18  How.,  1S3. 

§  1608.  Discontinuance  of  counts. —  A  plaintiff  may  have  leave  before  verdict  to  discon- 
tinue counts.     Leavitt  V.  Cowles,  2McL.,  491. 

§  1609.  What  amounts  to. —  A  writing  by  plaintiff,  addressed  to  the  clerk  of  the  circuit 
court,  in  vacation,  requesting  him  to  enter  a  discontinuance,  amounts  to  a  discontinuance,  as 
the  plaintiff  is  estopped  to  deny  his  assent  thereto,  and  the  court  has  full  power  upon  the 
authority  of  the  writing  to  enter  a  discontinuance  at  the  beginning  of  the  ensuing  term. 
Veazie  v.  Wadleigh,*  11  Pet.,  55. 

§  1610.  When  a  plea  professes  to  answer  only  a  part  of  the  actionable  matter  charged  in  a 
count,  if  the  plaintiff  treats  it  as  a  plea  to  the  whole  matter,  it  is  a  discontinuance;  but  if,  by 
bis  plea  or  demurrer,  he  treats  it  as  a  plea  only  to  that  part  which  it  purports  to  answer,  it  is 
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no  discontinuance,  provided  that,  at  the  time  of  replying  or  demurring,  he  take  judgment  by 
nil  dicit  for  the  part  of  the  count  unanswered.    Kerr  v.  Force,  3  Cr.  C.  C,  8. 

g  1611.  Change  of  time  of  holding  court  by  the  legislature  will  not  affect  a  discontinuance 
of  any  cause,  though  no  special  provision  be  made  to  cover  the  case.  Boswell  v,  Newton,* 
Hemp..  264. 

§  161S.  Where,  after  a  case  has  been  sent  to  the  supreme  court  on  a  certificate  of  division  of 
opinion,  the  plaintiff  has,  in  writing  during  vacation,  requested  the  clerk  of  the  circuit  court 
to  enter  a  discontinuance,  and  has  given  notice  thereof  to  the  defendant,  the  supreme  court 
will  permit  the  plaintiff  to  have  the  case  dismissed.    Yeazie  v.  Wadleigh,  11  Pet.,  55. 

§  1618.  Where  a  party  defendant  died,  and  upon  scire  facias  a  person  appeared  as  admin- 
istratrix, and  on  her  death  and  another  scire  facias  others  appeared  as  executors  of  the  de- 
fendant, and  the  record  showed  regular  continuances  from  term  to  term,  held,  that  there  was 
no  discontinuance.    Ventris  v.  Smith,  10  Pet.,  166. 

g  1614.  Where  a  court  made  an  oi^er  discontinuing  a  case  upon  the  payment  of  the  fees, 
and,  before  such  fees  were  paid,  made  another  order  allowing  the  case  to  be  prosecuted  by 
another  plaintiff  under  the  bankruptcy  law,  held,  the  first  order  was  not  a  final  discontinu- 
ance, but  the  suit  must  be  considered  pending  until  the  conditions  of  that  order  were  com- 
plied with ;  and  the  case  was  therefore  still  in  court  when  the  order  allowing  a  new  plaintiff 
to  prosecute  was  made.    In  re  Lacey,  12  Blatch.,  822. 

§  1615.  When  not  a  bar. —  An  agreement  by  parities  for  the  termination  of  a  suit,  and  an 
entry  by  the  clerk  withput  act  of  judgment  on  part  of  the  court,  is  not  a  bar  to  a  future  suit. 
Hoffman  v.  Porter,*  2  Marsh.,  156. 

§  1616.  A  discontinuance  of  suit  by  libelant  is  not  a  legal  satisfaction,  and  is  no  bar  to  a 
second  suit  on  the  same  cause  of  action.     Brigham  v.  Wilkins,*  Crabbe,  50. 

g  1617.  A  discontinuance  of  a  former  suit  for  the  same  cause  of  action,  without  more  being 
shown,  is  no  bar  to  a  subsequent  suit;  and  no  inference  arises  from  such  discontinuance  that 
the  suit  was  discontinued  in  consequence  of  the  payment  or  satisfaction  of  the  claim  sued 
upon.     Holmes  v.  Lodemia,  Crabbe,  484. 

§  1618.  Reinstatement. —  A  replevin  suit  discontinued  at  one  term,  through  negligence  of 
the  clerk,  was  reinstated  at  a  subsequent  term.    McDermott  v.  Nay  lor,  4  Cr.  C.  C,  527. 

§  1619.  The  court  will  not  reinstate  an  action  of  replevin  discontinued  at  a  previous  term 
because  of  the  non-appearance  of  the  plaintiff.    Nicholls  v.  Hazel,  2  Cr.  C.  C,  05. 

§  1620.  Refusal  by  the  trial  court  to  reinstate  a  cause  is  not  ground  of  error,  such  refusal 
being  in  the  discretion  of  the  court.    Welch  v.  Mandeville,  7  Cr.,  152. 

S  1621.  If  a  cause  is  non-prossed,  and  not  reinstated  at  the  same  term,  it  cannot  be  rein- 
stated at  a  subsequent  term,  but  is  discontinued.    Riggs  v,  Chester,  2  Cr.  C.  C,  637. 

^  1622.  The  legal  plaintiff,  in  whose  name  a  suit  is  brought  by  one  claiming  to  be  his  as- 
i-ignee  of  the  right  of  action,  may  dismiss  it;  and  the  coui-t  will  not  reinstate  it  at  the  request 
of  the  alleged  assignee  unless  the  evidence  of  the  assignment,  and  the  right  to  bring  action 
npon  it,  is  clear.    Welch  v,  Mandeville,  1  Cr.  C.  C,  489. 

§  1628.  Where  the  plaintiff  discontinues  as  to  one  connt,  the  rights  of  the  parties  are  not 
affected  under  the  other  counts.    Hughes  v.  Moore,*  7  Cr.,  176. 

g  1624.  If  plaintiff  be  merely  a  trustee  the  court  will  not  permit  him  to  l>ecome  non- 
proM,  if  the  cestui  que  trust  will  give  security  to  indemnify  them  from  costs.  Farmers*  Bank 
V,  Oaither,*  3  Cr.  C.  C,  847. 

g  162&.  Entered  without  leave. —  A  discontinuance,  though  required  to  be  by  leave  of 
court,  is  in  practice  entered  without  such  leave,  which  is  presumed,  unless  the  defendant  in- 
terfere and  ask  the  court  to  withhold  leave  on  account  of  the  discontinuance  being  oppres- 
siveu    Yeatman  v,  Henderson,*  1  Plttsb.  R.,  20. 

§  1626.  Bate  of  diseontinuance.—  In  an  action  of  replevin  against  a  sheriff  for  wrongfully 
attaching  the  plaintifTs  property,  the  plea  that  the  plaintiff  in  the  suit  in  which  the  attach- 
ment was  made  voluntarily  discontinued  such  suit  of  record  is  insufficient  if  the  date  of 
discontinuance  was  subsequent  to  the  institution  of  the  suit.     Livingston  v.  Smith,  6  Pet,  90. 

8  1627.  Under  a  plea  of  payment  in  an  action  on  promissory  notes,  evidence  of  an  alleged 
prior  discontinuance  of  the  suit  cannot  be  given.  By  pleading  to  the  merits  the  defendant 
waived  any  such  objection.    Latapee  v,  Pecholier,  2  Wash.,  180. 

§  162&  No  appearance.—  If,  in  the  case  of  an  attachment  by  way  of  execution,  there  is  no 
appearance  of  the  principal  debtor  or  garnishee,  or  other  proceeding  at  the  return  term  of 
the  writ,  the  suit  will  be  discontinued.    Bank  of  Washington  t;.  Brent,  2  Cr.  C.  C,  538. 

g  1629.  If  a  writ  of  capias  be  against  two  defendants  and  only  one  is  taken,  the  cause 
will  be  discontinued,  under  the  practice  of  Maryland,  unless  an  alias  capias  be  issued  against 
the  defendant  not  taken,  and  continued  by  pluries,  etc.,  until  the  trial  term.  Nicholls  v.  Fear- 
son,  2  Cr.  C.  C,  626^ 
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§  1630.  An  answer  filed  and  a  deeree  upon  motion  of  the  defendant,  after  a  suit  has  been 
discontinued,  are  void,     Shelton  v.  Tiffin,  6  How.,  163. 

§  1631.  By  nominal  plaintiff. —  Where  a  Buit  for  infringement  was  brought  by  the  owner 
of  a  patent  for  the  benefit  of  licensees,  a  motion  by  the  defendants  for  an  order  discontinuiug 
the  suit,  founded  on  the  consent  of  the  nominal  plaintiff  only,  will  be  refused.  Goodyear  r. 
Bishop,  4  Blatch.,  488. 

§  1682.  The  libelant  In  admiralty,  like  the  prosecutor  at  common  law,  may  at  any  stage 
of  the  case  discontinue  it;  and  the  only  penalty  to  which  he  can  legally  be  subjected,  in  the 
absence  of  statutory  regulation,  except  perhaps  in  prize  cases,  is  the  payment  of  costs.  Con- 
fiscation Cases,  7  Wall.,  464. 

XIII.  Dismissal. 

SxmMASY— Without  prejudice,  §  1688.— jKigTif  to  dismiss  not  absolute,  %  1684. 

§  168S.  As  a  general  rule  a  plaintiff  in  equity  will  be  allowed  to  dismiss  his  bill  without 
prejudice,  when  he  is  not  at  fault  and  justice  would  require  it.  Stevens  v.  The  Railroads, 
§§  1685-1689. 

§  1684.  A  plaintiff's  right  to  dismiss  his  own  bill  at  any  time  before  decree  upon  p;iymentof 
costs  is  not  absolute  and  unqualified  and  cannot  be  exercised  when  it  would  result  in  preju- 
dicing the  rights  of  the  defendant.  When  defendant  had  pleaded  an  estoppel  which  would 
be  a  defeasance  of  the  lien  claimed  by  plaintiff,  and  it  appeared  that  a  transfer  of  the  lien 
would  endanger  the  defense,  plaintiff's  motion  to  dismiss  was  denied.    Ibid, 

[Notes.— See  g§  1640-1658.] 

STEVENS  r.  THE  RAILROADS. 
(Circuit  Court  for  Tennessee:  4  Federal  Reporter,  97-110.     1880.) 

Opinion  by  Hammond,  J. 

Statement  of  Facts. —  These  causes  were  called  for  trial  at  the  regular  call 
of  the  docket,  and  set  for  hearing,  by  consent  of  parties,  for  September  6, 1880. 
On  that  day  the  plaintiflFs  moved  to  dismiss  their  suits  upon  paymentof  the 
costs,  ^*  without  prejudice  to  the  bringing  of  another  suit,  at  law  or  in  equity, 
concerning  any  of  the  matters  involved  therein."  The  defendants  resist  this 
motion  and  deny  that  the  plaintiffs  can  dismiss  at  all,  because  by  the  record 
it  appears  that  they  have  acquired  rights  by  the  defenses  they  set  up,  as 
against  these  plaintiffs,  which  would  be  prejudiced  by  the  dismissal.  It  is 
needless,  in  our  view  of  the  case,  to  state  the  facts  relied  on  b}'  defendants 
to  take  the  case  out  of  the  ordinary  rule  allowing  a  plaintiff  to  dismiss  at 
pleasure,  because  the  plaintiffs  do  not  ask  to  dismiss  generally,  but  only 
without  prejudice.  It  may  be  stated,  however,  that  it  is  not  claimed  that 
any  decree  has  been  made  which  prevents  a  dismissal,  but  only  that  by  the 
pleadings  and  the  record  it  appears  that  certain  defenses  have  been  made  and 
peculiar  circumstances  exist  which  make  it  inequitable  to  allow  a  dismissal 
without  a  hearing  on  the  merits,  so  that  their  rights  may  be  declared  and 
protected  by  proper  decrees,  both  against  the  plaintiffs  and  as  between  the 
defendants  themselves. 

§  1636,  The  right  of  a  plaintiff  to  dismiss  his  bill  is  not  absolute  or  uncon- 
diiio7ial. 

The  general  proposition  is  laid  down  in  the  books  that  the  plaintiff  may 
move  to  dismiss  his  own  bill,  with  costs,  as  a  matter  of  course,  at  any  time 
before  decree.  The  ordinary  form  of  tlie  decree  is  that,  "  upon  motion  of  the 
plaintiff,  he  has  leave  to  dismiss  his  bill  upon  payment  of.  the  costs,"  or  that, 
"  upon  payment  of  costs  to  be  taxed,  the  bill  stand  dismissed."  2  Iloff.  Ch. 
Fr.y  Appdx.,  form  No.  117;  1  id.,  328,  note.     It  seems  to  be  a  conditional 
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order,  and  depends  upon  actual  payment  of  costs  to  give  it  effect,  unless  the 
defendant  chooses  to  treat  the  bill  as  dismissed  and  take  steps  to  enforce  it  as 
a  judgment  for  the  costs.  But  what  effect  will  be  given  to  a  decree  dismissing 
a  bill  on  plaintiff's  motion,  when  such  decree  is  set  up  in  bar  of  a  subsequent 
suit  for  the  same  cause  of  action  between  the  same  parties  is, not  well  settled. 
Babb  V.  Macke\%  10  Wis.,  314,  371.  It  is  because  of  this  doubt,  perhaps,  that 
the  plaintiffs  here  ask  the  extraordinary  order  that  this  voluntary  dismissal 
shall  be  "  without  prejudice"  to  the  bringing  of  another  suit  at  law  or  equity 
concerning  anj'  of  the  matters  involved  herein.  The  only  reason  assigned  for 
this  form  of  decree  is  that,  such  being  the  effect  of  a  voluntary  dismissal,  it  is 
therefore  proper  to  allow  a  decree  authorizing  another  suit  to  be  brought. 

The  learned  counsel  for  plaintiffs  produces  much  authority  to  establish  his 
right  to  bring  another  suit  if  this  be  voluntarily  dismissed,  and  asks  the  court 
now  to  determine  that  question  by  inserting  a  judgment  on  it  in  his  favor  in 
the  decree  of  dismissal.  The  proper  occasion  to  adjudicate  that  question  will 
be  when  the  second  suit  shall  be  brought  and  the  decree  on  the  first  shall  be 
pleaded  in  bar  to  its  further  prosecution.  It  is  manifestly  improper  to  rule 
upon  it  now.  If  the  plaintiffs'  assumption  of  the  law  be  correct,  they  do  not 
need  to  add  to  the  decree  that  it  shall  be  without  prejudice  to  their  right  to 
bring  another  suit;  and,  unless  there  be  some  special  circumstance  requiring 
the  court  to  depart  from  the  usual  form  of  decree  in  such  cases,  it  would  not 
ba  just  to  the  defendants  to  prejudge  their  right  to  plead  a  voluntary'  dismissal 
in  bar  of  another  suit.  In  Vaneman  v.  Fairbrother,  7  Blackf.  (Ind.),  541,  the 
court  refused  the  plaintiff's  motion  to  dismiss  ^'without  prejudice,"  and  in- 
serted in  the  decree  that  it  was  dismissed  ''  with  prejudiced  The  plaintiff 
appealed  because  the  order  was  not  granted  in  the  form  he  asked.  The 
supreme  court  very  sensibly  said:  '•  Had  the  order  of  dismission  contained  the 
words  'without  prejudice,'  as  desired  by  complainant,  it  would  have  afforded 
no  more  security  to  his  rights  than  it  would  without  them ;  and  the  insertion 
of  the  words  '  with  prejudice,'  as  insisted  on  by  the  court,  does  not  render  the 
order  of  dismission  peremptory,  like  a  decree  of  dismission  on  the  merits.  Either 
set  of  words  is  unmeaning  in  an  order  of  dismissal,  on  the  motion  of  complain- 
ant, without  a  final  hearing,  as  it  would  have  been  bad  the  cause  been  dis- 
missed, on  motion  of  the  defendants,  for  want  of  prosecution." 

§  1686.  When  a  plaintiff  is  entitled  to  disnms  his  lilt  ^*'  without  prejudice. '^^ 
After  a  hearing,  either  upon  demurrer  or  final  hearing,  it  may  be  and  often 
is  very  important  to  determine  whether  a  dismissal  shall  be  without  prejudice; 
and  where  the  plaintiff  has  made  some  slip  and  finds  himself  caught  in  the 
predicament  of  having  his  cause  heard  imperfectly  by  reason  of  some  defect 
of  pleading  or  parties,  or  misconception  of  the  form  of  the  proceecling  or  want 
of  jurisdiction,  he  may  be  entitled  to  such  a  decree.  Hughes  v.  United  States, 
4  Wall.,  232;  Kemlig  v.  Dean,  97  U.  S.,  423;  Clay  v.  Kutford,  19  Eng.  L.  & 
Eq.,  350-  We  need  not  go  into. an  examination  of  this  class  of  cases,  and  it  is 
sufficient  to  state  that,  generally,  where  the  plaintiff  is  without  fault  and 
justice  would  require  it,  he  will  be  allowed  to  amend  or  bring  a  new  suit.  It 
may  be  that  in  that  class  of  cases  where,  if  a  hearing  were  had,  the  court 
would  feel  authorized  to  exercise  its  discretion  and  order  a  dismissal  without 
]>rejudice,  the  plaintiff  might,  on  discovering  the  defect,  voluntarily  dismiss: 
and,  to  save  all  possible  question  of  his  right  to  bring  another  suit,  the  court 
would  possibly  allow  him  to  dismiss  without  prejudice.  Lester  v.  Leather,  1 
De  G.  &  J.,  360,  361.    In  the  case  now  under  consideration  no  suggestion  is 
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made  of  any  circumstances  like  those  mentioned  to  invoke  the  discretion  of 
the  court  in  favor  of  such  a  decree.    Motion  denied. 

ON  MOTION  TO  DISMISS   GENEBALLT. 

• 

Statement  of  Facts. —  September  20,  1880.  The  foregoing  decision  having 
been  announced  the  plaintiffs  moved  to  dismiss,  in  the  common  form,  upon 
the  payment  of  costs.  The  defendants  insist  that  this  cannot  now  be  done 
without  prejudicing  their  rights  in  a  way  that  will  make  it  inequitable  to 
grant  this  motion.  These  are  bills  filed  by  certain  holders  of  bonds  of  the 
state  of  Tennessee  to  enforce  against  the  railroads  named  as  defendants  a  lien 
which  the  bills  claim  exists  in  their  favor  on  the  railroad  property  now  in  the 
hands  of  the  present  owners  of  the  roads.  Other  defendants  are  persons  called 
in  the  argument  "  substitution  "  bondholders,  who  own  bonds  of  the  railroad 
companies  issued  since  the  bonds  of  the  state  that  the  plaintiffs  hold.  It  appears 
by  the  records,  and  by  affidavits  filed  on  the  hearing  of  this  motion,  that  these 
suits  are  three  of  some  twenty  suits  in  all  filed  in  this  district,  and  the  other 
federal  judicial  districts  of  Tennessee,  against  all  the  railroads  in  the  state  af- 
fected by  the  alleged  lien.  The  cases  have  all  been  prepared  for  trial  in  a 
very  elaborate  manner,  and,  being  set  for  hearing,  have  been  all  tried,  by 

agreement,  except  these  three  before  the  court  at  Nashville,  and  are  now 
awaiting  judgment.  Counsel  disagreed  as  to  these  three,  and  they  were 
called  for  trial  regularly  at  the  beginning  of  this  term,  and  passed,  for  the 
mutual  accommodation  of  counsel,  to  enable  them  to  reach  some  basis  of 
agreement  for  the  trial. 

§  1637.  Where  defendant  has  pleaded  an  estoppel  which^  ifvalid^  would  he  a 
defeasance^  plaintiff  cannot  dismdes  without  prejudice  if  this  might  defeat  the 
defense. 

The  defendants  continuing  to  urge  a  hearing,  the  cases  were,  by  stipulation 
between  the  counsel  in  writing,  set  for  trial  on  the  6th  of  September,  unless 
the  plaintiffs  should  show  cause  for  continuance.  On  that  day  they  moved  to 
dismiss  without  prejudice,  which  motion  being  denied,  they  now  move  to  dis- 
miss generally.  No  reason  is  given  for  taking  this  course  grpwing  out  of  any 
defect  in  the  proceedings  or  want  of  preparation  for  trial,  but  the  motion  is 
urged  simply  upon  the  ground  of  an  absolute  right  to  dismiss  at  pleasure  at  any 
time  before  the  cases  are  actually  heard.  The  defendants,  among  other  de- 
fenses, plead  an  equitable  estoppel  arising  out  of  the  conduct  of  the  plaintiffs. 
The  allegations  on  this  subject  briefly  are,  that  the  railroad  companies,  by 
authority  of  law,  had  satisfied  the  lien  now  sought  to  be  enforced  by  the 
plaintiffs  in  a  settlement  they  had  made  with  the  state  before  these  bills  were 
filed;  that  in  the  process  of  this  settlement,  and  relying  on  its  validity  as  a  re- 
lease of  the  lien,  they  have  issued  bonds  in  large  amounts  secured  by  liens  on 
the  roads.  These  are  called  **  substitution  "  bonds.  Both  the  companies  and 
these  ''substitution"  bondholders  allege  that  the  plaintiffs  had  acquiesced 
and  so  conducted  themselves  in  the  matter  of  the  settlement  with  the  state, 
and  the  issuance  of  the  "  substitution  "  bonds,  that  they  have  precluded^them- 
selves  from  claiming  any  lien  for  the  bonds  they  hold,  however  much  other 
persons  rnay  be  entitled  to  such  a  lien. 

Lettei's  of  the  plaintiffs  are  exhibited,  with  the  answers  and  proof  takpn,  in- 
tended to  establish  this  estoppel  on  the  one  hand  and  to  defeat  it  on  the  other. 
The  defendants  now  say,  if  the  plaintiffs  voluntarily  dismiss  these  bills 
they  can  transfer  their  bonds  to  other  persons  not  affected  by  this  alleged 
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conduct  of  the  plaintiffs,  and  this  defense  may  be  thereby  effectually  defeated. 
To  thi%  several  replies  are  made:  First,  that  the  right  to  dismiss  is  absolute 
and  unqualified;  second,  that  the  proof  does  not  sustain  any  estoppel;  third, 
that  the  defendants  can,  by  bill  of  injunction,  protect  themselves  against  any 
transfer;  fourth,  that  the  law  of  lis  pendens  does  not  apply  to  negotiable 
paper,  and  that  a  transferee,  while  this  suit  is  pending,  would  not  be  affected 
by  these  allegations  of  estoppel. 

On  a  motion  to  dismiss  I  cannot  try  the  merits  of  this  defense,  nor  deter- 
mine whether  it  has  been  made  out  by  the  proof.  Sutton  Harbor  Co.  v. 
Hitchens,  15  £ng.  L.  &  Eq.,  127.  It  is  sufficient  on  the  present  motion  that 
the  defense  has  been  pleaded.  The  point  made  by  defendants  is  that  they 
are  now  entitled  to  a  hearing  on  the  question  of  estoppel,  and  that,  relying  on 
the  issue  of  these  suits  to  determine  it,  they  cannot  be  defeated  of  their  de- 
fense by  a  voluntary  dismissal.  It  is  apparent  that  if  the  bonds  held  by  the 
plaintiffs  can  be  transferred  so  that  the  assignee  would  be  unaffected  by  the 
pendency  of  these  suits,  no  injury  can  result  to  the  defendants  by  the  proposed 
dismissal.    And  it  is  therefore  necessary  to  settle  that  point. 

§  1638.  Operation  of  the  doctrine  of  lis  pendens. 

The  rule  is  established  that  negotiable  paper  may  be  transferred  pending  a 
litigation  concerning  its  validity,  or  in  which  defenses  are  made  to  it,  and  the 
bona  jide  assignee  is  not  chargeable  by  the  pendency  of  the  suit  with  the 
knowledge  of  the  defense.  County  of  Cass  v.  Gillett,  100  U.  S.,  585,  593; 
County  of  Warren  v.  Marcy,  97  U.  S.,  96;  Orleans  v,  Piatt,  99  U.  S.,  676.  But 
this  doctrine  has  no  application  here.  This  is  not  a  suit  upon  the  bonds. 
The  obligor,  the  state  of  Tennessee,  is  not  a  party  to  the  suit,  and,  even  if  it 
were,  there  is  no  question  about  the  bonds  themselves.  Indeed,  it  is  not  a 
suit  on  the  commercial  paper.  It  is  an  equitable  cause  of  action  against  third 
parties.  It  is  a  bill  to  enforce  a  lien  claimed  upon  property  in  the  hands  of 
the  defendants,  who  are  uot  charged  on  the  bonds  in  any  other  sense  than 
that  there  is  a  lien  upon  their  property.  Some  of  the  defendants  setting  up 
the  estoppel  are  alleged  to  be  subsequent  lienholders,  and  as  to  them  the  con- 
troversy is  between  the  plaintiffs  claiming  one  lien  and  those  defendants  an- 
other. I  do  not  see  how  this  kind  of  case  can  be  said  to  come  within  the 
doctrine  mentioned.  It  is  true  the  paper  said  to  be  secured  by  this  lien  is  ne- 
gotiable, and  the  holder,  whoever  he  be,  would  be  entitled  to  the  benefits  of 
the  lien;  but  the  causes  of  action  on  the  bonds  protected  by  this  principle 
'against  the  consequences  of  lis  pendens  are  independent  of  and  entirely  col- 
lateral to  those  causes  of  action  arising  out  of  the  lien.  If  one  held  a  negoti- 
able note  secured  by  a  mortgage  given  by  some  third  party  not  bound  on  the 
note,  it  cannot  be  that  all  the  legal  and  equitable  suits  between  the  payee  of 
the  note  and  the  mortgagor  would  come  to  naught  by  a  transfer  of  the  note, 
simply  because  the  note  was  negotiable,  when  it  is  onl}'  in  a  court  of  equity, 
and  b}'  operation  of  equitable  principles,  that  a  transfer  of  the  note  would 
transfer  the  lien.    The  mortgage  itself  is  not  negotiable  in  that  sense. 

The  cases  cited  neither  in  principle  nor  precedent  apply  to  a  case  like  this, 
and  I  know  of  no  reason  why  an  assignee  of  these  bonds  would  not  be  charge- 
able with  notice,  by  the  pendency  of  these  suits,  of  the  defenses  set  up  by 
defendant  against  the  claim  of  a  lien  on  their  property.  The  answer  given  by 
Mr.  Justice  Miller  in  Durant  v.  Iowa  County,  1  Woolw.,  69,  and  approved  in 
AVarrcn  County  v.  Marcy,  supra^  to  objections  to  the  doctrine  making  nego- 
tiable paper  an  exception  to  the  rule  ol  lis  pendens^  Tenders  this  view  more 
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certain.  He  says  the  party  can  protect  himself  against  a  transfer  by  injunction 
or  a  decree  that  the  securities  be  given  up  to  be  canceled..  Kow  no  injunc- 
tion would  be  granted  restraining  these  plaintiffs  from  transferring  these 
bonds  of  the  state  of  Tennessee  to  whomsoever  they  pleased,  or  requiring 
them  to  surrender  them  to  be  canceled.  The  suit  does  not  involve  the 
bonds,  and  these  defendants  have  no  concern  with  them  or  interest  in  having 
them  enjoined  or  canceled.  Their  only  concern  is  to  protect  themselves 
against  the  claim  of  a  lien  on  their  property,  and  this  they  can  effectually  do 
only  by  an  adjudication  that  no  such  lien  exists  and  a  decree  restraining  the 
plaintiffs  from  setting  it  up  again^  them.  No  cross-bill  is  necessary  to  entitle 
a  defendant  to  such  a  decree.  It  is  the  customary  decree  where  a  plaintiff 
sets  up  in  a  court  of  equity  a  false  claim  to  property,  or  to  an  interest  in  it  or 
lien  upon  it,  to  restrain  him  from  again  setting  it  up.  It  is  done  to  remove  the 
cloud  and  keep  the  title  clear.  2  Dan'l,  Ch.  P.,  5th  ed.,  1614,  and  cases  cited, 
notes  4,  5  and  6. 

I  have  no  doubt  whatever  that  these  suits  do  operate  as  a  Us  pendens  and 
are  no  exception  to  the  general  rule  on  that  subject.  It  is  argued  that  every 
suit  operates  as  a  lis  pend€7is, —  that  is,  as  notice  of  whatever  there  is  in  it, — 
and,  if  this  fact  is  to  qualify  the  right  to  dismiss,  no  suit  could  be  dismissed 
by  the  plaintiff,  as  he  might,  after  dismissal,  transfer  the  subject-matter  and 
avoid  its  effect  as  notice  to  the  world  of  the  defenses  pleaded.  This  would  be 
quite  conclusive  if  it  were  the  lis  pendens  only  that  is  relied  upon  by  de- 
fendants; but  it  is  not.  The  supposed  qualification  of  the  right  of  dismissal 
depends  upon  the  nature  and  characteristics  of  the  estoppel  that  is  pleaded. 
That,  it  is  claimed,  operates  as  a  waiver  by  the  plaintiffs  of  any  lien,  and  re- 
leases the  property  so  far  as  concerns  the  particular  bonds  held  by  them.  It 
is  not  a  merely  personal  bar  on  the  plaintiffs,  but  is  binding  as  well  on  their 
privies, —  certainly  those  purchasing  from  them  with  notice, —  and  acts  as  a 
defeasance  of  the  alleged  lien.  It  is  analogous  to  one  purchasing  land  of  an- 
other while  the  real  owner  stands  silently  by  or  encourages  the  purchase.  If 
his  conduct  does  not  operate  to  pass  title,  it  amounts  to  the  same  thing,  that 
he  and  his  privies  are  estopped.     Bigelow  on  Estoppel,  449. 

The  pleading  of  that  estoppel  and  its  judicial  ascertainment  are  very  im- 
portant to  the  security  of  such  a  title.  If  these  defendants  were  pleading  it 
by  a  bill  of  their  own,  they  would  be  in  no  danger  of  having  it  circumvented 
by  a  transfer  of  the  bonds,  and  they  claim  here  that  they  are  now  entitled  to 
a  decree  which  will  give  them  the  same  relief  as  if  they  had  filed  a  bill;  and 
it  seems  to  me  that  if  they  establish  the  estoppel  they  would  be  entitled  to 
such  a  decree.  It  is  true  that  the  defendants  may  file  a  bill  of  their  own,  and 
it  is  very  earnestly  argued  that  this  is  their  only  remedy  against  the  supposed 
danger  of  a  transfer;  audit  is  suggested  by  the  learned  counsel  that  the  de- 
fendants might  bring  such  a  bill  in  this  court,  under  the  provisions  of  section 
8  of  the  act  of  March  3,  1875.  18  U.  S.  St.,  472.  I  doubt  if  a  bill  requiring 
a  personal  injunction,  and  where  the  injunction  is  the  chief  relief  sought^ 
could  be  brought  here  under  that  section,  and  if  not,  the  defendants  would 
have  to  go  to  the  states  where  the  plaintiffs  reside.  Their  argument  is  that 
there  is  no  justice  in  compelling  them  to  this  course  when  the  plaintiffs  have 
already  brought  a  suit,  and  everything  is  ready  for  the  hearing  on  the  very 
issues  to  be  made  by  these  proposed  injunction  suits,  and  I  am  of  opinion  that 
it  is  well  taken,  unless  the  plaintiffs  have  an  unqualified  right  of  dismissal. 
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§  1639.  Discussion  of  the  atithorities  as  to  plalntijf^s  right  of  dismissal. 

In  Booth  V.  Leycester,  1  Keen,  247,  255;  S.  C,  15  Eng.  Ch.  R,  247,  Lord 
Langdale,  master  of  the  rolls,  said  that  "he  had  a  strong  impression  at  first 
that  a  plaintiff  might  dismiss  his  own  cause  upon  paj'ment  of  costs  at  any 
time;  but,  upon  inquiring  into  the  practice,  he  found  the  rule  to  be  otherwise, 
and  it  was  certainly  quite  reasonable  that  a  plaintiff  ought  not  to  have  the 
power  of  dismissing  his  bill  when  by  so  doing  he  might  prejudice  the  defend- 
ant." Elsewhere  it  is  said  in  the  report  of  the  case,  that  it  was  the  opinion  of 
the  most  experienced  officers  of  the  court  that  the.  order  was  irregular."  The 
canse  had  stood  over  to  enable  his  lordship  to  examine  the  cases  as  to  the  prac- 
tice, and  he  stated  it  as  above  quoted.  There  were  two  suits,  Booth  v,  Ley- 
cester and  Palmer  v.  Leycester,  the  latter  being  the  one  sought  to  be  dismissed. 
The  report  is  somewhat  misleading  in  calling  the  second  a  " cross-hilly^  be- 
cause it  was  not  a  cross-bill  in  the  first  suit,  but  an  independent  bill,  more 
properly  called  in  other  parts  of  the  report  a  "  cross-cause.^^  The  two  causes 
had  been  prepared  for  hearing,  and  set  down  together,  when  the  defendant  in 
the  first  cause,  who  was  plaintiff  in  the  second,  obtained  an  order  as  of  course 
to  dismiss  his  own  bill,  and  then  objected  that  there  was  a  want  of  parties  in 
the  first.  This  order  of  dismissal  was  set  aside  as  irregular.  The  ground 
taken  for  the  dismissal  was  that  Palmer,  the  plaintiff,  had  misconstrued  a  will, 
under  which  he  claimed  in  the  bill  that  he  was  tenant  in  fee,' when  he  was 
onlv  tenant  for  life.  If  he  was  tenant  for  life,  the  first  suit  was  defective  for 
want  of  parties,  and  this  was  the  advantage  he  sought  by  dismissing  his  bill, 
and  which  the  learned  master  of  the  rolls  would  not  permit  him  to  take. 

I  am  thus  particular  in  analyzing  this  cause,  because  I  think  the  learned 
counsel  for  the  plaintiff  here,  and  some  of  the  digests,  are  mistaken  when  they 
say  that  it  only  decides  that  a  defendant  will  not  be  allowed  to  dismiss  his 
cross-bill  to  the  injury  of  the  plaintiff  in  the  original  suit.  The  case  was 
afterwards  aflSrmed  "  in  all  its  parts  "  by  Lord  Chancellor  Cottenham.  3  Mylne 
&  Craig,  459,  471;  S.  C,  14  Eng.  Ch.  R.,  459.  This  question  of  practice  was 
not  mentioned  or  referred  to  on  appeal,  so  far  as  the  report  shows;  but  if  the 
raling  of  the  master  of  the  rolls  had  not  been  correct,  there  was  probably  such 
a  defect  of  parties  as  would  have  been  fatal  to  the  plaintiff^s  case,  and  it  is 
fair  to  infer  that  if  the  lord  chancellor  had  not  approved  the  ruling  the  ques- 
tion would  have  been  noticed.  At  all  events,  the  decision  of  the  master  of 
the  rolls  was  submitted  to,  when,  if  wrong,  it  might  have  been  reversed. 
However,  the  case  of  Curtis  v.  Lloyd,  4  Mylne  &  Craig,  194;  S,  C,  18  Eng. 
Cb.,  193,  is  relied  on  as  overruling  Booth  v.  Leycester,  sup?*a.  The  latter  case 
was  cited  before  the  same  lord  chancellor  who  had  affirmed  it,  and  it  is  said 
he  did  not  follow  it  or  notice  it.  It  was  well  said  in  that  case  by  the  solicitor 
in  favor  of  the  motion  to  dismiss,  that  Booth  v.  Leycester  was  a  case  of  "  very 
pecnliar  circumstances,"  and  had  no  application  to  Curtis  v.  Lloyd.  No  sug- 
gestion was  made  in  this  latter  case  of  any  injury  to  the  defendant,  except 
that  another  suit  could  be  brought,  and  the  point  made  was  that  it  was  too 
late  after  a  cause  was  set  for  hearing  to  dismiss  it  voluntarily.  This  point  w^as 
the  onlv  one  ruled  in  the  case. 

It  is  conceded  by  the  defendants  here  that  under  the  practice  as  settled 
by  that  case  there  is  no  objection  to  this  motion  in  respect  to  the  time  at  which 
it  18  made ;  bat  they  contend  that  at  no  time  after  they  have  pleaded  an  estop- 
pel, like  that  relied  on  by  them,  can  the  plaintiff  endanger  that  defense  by  a 
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voluntary  dismissal,  and  that  this  case  falls  within  the  exceptions  to  the  gen- 
eral rule.  The  same  thing  may  be  said  of  Carrington  v.  Holly,  1  Dick.,  280. 
The  only  question  there  was  as  to  the  time  at  which  the  motion  could  be 
made,  and  there  were  no  special  circumstances  of  injury  relied  on  as  an  ob- 
jection to  the  motion. 

In  Badger  v.  Badger,  1  Cliflf.,  237,  the  second  suit  had  been  brought  and  the 
question  was  whether  the  first,  which  had  been  dismissed,  was  a  bar.  The 
replication  to  the  plea  denied  that  publication  had  passed,  and  averred  that 
the  bill  had  been  voluntarily  dismissed,  no  objection  being  made  thereto;  and  it 
may  be  added  that  nothing  in  the  case  showed  any  especial  injury  to  the  de- 
fendant, or  other  prejudice  than  the  ordinary  inconvenience  of  being  vexed 
with  two  suits,  as  to  which  the  payment  of  costs  seems  to  be  regarded  as  com- 
pensation. The  learned  circuit  justice  recognizes  that  the  rule  allowing  a  dis- 
missal is  not  absolute,  when  he  says  that  the  plaintiff  might  discuss  his  bill  at 
any  time  before  a  hearing  on  the  merits,  upon  payment  of  costs,  "  unless,  per- 
haps, there  had  been  some  order  or  proceeding  in  the  cause  conferring  rights 
upon  the  respondent  which  would  be  defeated  or  impaired  by  allowing  that 
order."  He  had  no  occasion  to  examine  these  exceptions  to  the  general  rule, 
and  expresses  no  opinion  on  the  subject. 

The  case  of  Booth  v.  Leycester  is  conclusive  against  the  position  that  the 
right  protected  by  this  exception  must  arise  out  of  some  order  or  decree  en- 
tered in  the  case.  It  may  arise  out  of  any  proceeding  in  it,  and  may  be  found 
in  the  nature  of  the  defense,  the  condition  of  the  pleadings,  the  agreement  of 
the  parties,  or  any  circumstances  appearing  of  record  in  the  case  which  show 
that  it  would  be  inequitable  to  allow  the  dismissal.  In  regard  to  the  attack 
made  on  the  authority  of  Booth  v,  Leycester,  both  by  counsel  in  Curtis  v. 
Lloyd  and  here,  it  may  be  said  that  when  so  eminent  an  equit}'^  judge  as  Lord 
Langdale  says  he  has  examined  the  practice  and  corrects  an  impression  before 
that  entertained  by  himself,  as  it  is  now  entertained  by  learned  counsel  in  this 
case,  I  must  take  it  to  be  as  he  rules,  unless  he  has  been  put  in  error  by  the 
authorities  produced.  Matters  of  practice  cannot  be  decided  wholly  upon  ad- 
judicated cases,  and  the  master  of  the  rolls  in  1838  is  a  far  better  exponent  of 
what  the  practice  was  at  that  time  than  any  American  judge  at  this  distance 
from  the  time  fixed  for  our  guidance  by  the  equity  rules.     Equity  rule  90. 

The  same  lord  chancellor,  whose  ruling  in  Curtis  v,  Lloyd  is  so  much  relied 
on,  said,  in  Cooper  v.  Lewis,  2  Phil.,  177,  181;  S.  C,  22  Eng.  Ch.,  181,  that 
^'  the  plaintiff  is  allowed  to  dismiss  his  bill  on  the  assumption  that  it  leaves 
the  defendant  in  the  same  position  in  which  he  would  have  stood  if  the  suit 
had  not  been  instituted ;  but  that  is  not  so  where  there  has  been  a  proceeding 
in  the  cause  which  has  given  the  defendant  a  right  against  the  plaintiff." 
In  that  case  it  was  an  order  on  a  demurrer,  from  which  the  defendant  could 
appeal.  Here  it  is  the  plea  of  an  estoppel,  on  which  the  defendants  may  have 
a  decree  against  the  plaintiffs  personally,  in  the  sense  that  they  need  to  act 
upon  them  by  injunction  at  the  hearing;  and  if  now  they  are  allowed  to  leave 
the  court  they  may  not  only  rid  themselves  of  the  defense  by  transfer  of  the 
bonds,  but  drive  the  defendants  to  other  states  for  redress.  By  general  order 
No.  117  of  1845  (29  Eng.  Ch.  R,  Prefix,  66),  the  practice  was  regulated  defi- 
nitely by  a  rule  which  is  consonant  with  every  sense  of  justice,  and  the  plaintiff 
is  not  allowed  to  dismiss,  or  make  default,  after  the  case  is  set  down  for  hear- 
ing, without  its  being  equivalent  to  a  dismissal  on  the  merits.     This  rule  is 
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not  binding  on  us,  but  it  has  been  adopted  in  many  states,  either  by  rule  or 
statute.  Badger  v.  Badger,  supra;  Howard  v.  Bugbee,  25  Ala.,  548;  Kean  t>. 
Lathrop,  58  Gra.,  355. 

The  existence  of  this  rule,  so  soon  after  Booth  v.  Leycester  and  Curtis  v. 
Lloyd,  accounts  for  the  fact  that  there  are  no  later  cases  on  the  subject  cited 
by  the  text-writers.  I  have  consulted  all  the  works  of  practice,  old  and  new, 
and  all  the  cases  I  could  find  accessible  to  me,  and  the  general  result  is  that 
while  they  say  with  one  accord  that  it  is  a  matter  of  course  to  allow  the 
plaintiff  to  dismiss  at  any  time  before  the  hearing  upon  payment  of  the  costs, 
none  of  them  deny  the  qualification  to  the  rule;  and  the  cases  generally  cited 
anterior  to  those  already  mentioned,  namely.  Anonymous,  1  Ves.  Jr.,  140; 
Dixon  V.  Parks,  id.,  401,  402;  Countess  of  Plymouth  z;.  Bladen,  2  Vern.,'  31,  32; 
and  Gilbert  v.  Hawles,  1  Ch.  Ca.,  40,  do  not  any  of  them  fall  within  the  excep- 
tions mentioned  by  Lord  Langdale.  In  1  Harrison,  Ch.  Pr.  (Farrand's  Ed., 
A.  D.  1807),  409,  the  rule  is  stated  thus:  "  Before  appearance  the  plaintiff  may 
obtain  leave  to  dismiss  his  own  bill;  so  after  appearance  and  before  answer,  or 
after  answer  and  before  the  parties  have  examined  witnesses,  the  plaintiff  may 
generally  of  course,  on  motion,  have  leave  to  dismiss  his  own  bill,  with- costs." 

The  case  of  Bossard  v.  Lester,  2  McCord,  Ch.,  419,  cited  by  plaintiffs,  was 
overruled  in  Bethia  v.  McKay,  Cheves'  Eq.,  93;  and  in  Bank  v.  Eose,  1  Rich. 
Eq.,  292,  one  of  the  ablest  of  our  equity  courts,  by  the  mouth  of  a  most  emi- 
nent chancellor,  after  an  elaborate  examination  of  the  subject,  takes  the  same 
view  Lord  Langdale  did  and  reaches  the  same  conclusion  I  have  here  expressed. 
It  is  said  in  Butler  v.  Bulkeley,  2  Swanst.,  396  (373),  that  **  there  is  no  rule  of 
practice  in  this  court  which  does  not  yield  to  special  circumstances."  Numer- 
ous other  cases  have  been  cited  from  the  state  reports,  but  I  deem  it  unneces- 
sary to  further  notice  them.  None  of  them  deny  the  qualification,  or  limit  it 
to  rights  acquired  under  a  decree. 

Other  objections  are  taken,  such  as  that  the  defendants,  having  answered 
under  oath,  are  entitled  to  the  benefit  of  the  answer  as  evidence;  that  by  a  dis- 
missal the  plaintiffs  can  defeat  this  right  and  in  a  new  bill  waive  the  oath, 
under  the  amendment  of  the  forty-first  rule  promulgated  December,  1871; 
that  there  are  rights  to  be  adjudicated  as  between  the  defendants  themselves; 
and  that  these  plaintiffs  shall  not  be  allowed,  by  what  the  defendants'  counsel 
call  "arbitrary  and  whimsical  conduct,"  to  deny  them  a  voice  in  the  determi- 
nation of  this  important  litigation  by  dismissing  the  bills  against  these  defend- 
ants while  prosecuting  all  the  others  in  the  series  against  the  other  railroads. 

I  am  inclined  to  think  that  none  of  these  objections  are  tenable  to  qualify 
the  right  to  dismiss  in  the  present  state  of  the  practice,  but  it  is  not  necessary 
to  decide  these  points  in  the  view  I  take  of  the  first  objection  considered.  The 
injury  to  the  defendant  must  be  of  a  character  that  deprives  him  of  some  sub- 
stantive rights  concerning  his  defenses  not  available  in  a  second  suit,  or  that 
may  be  endangered  by  the  dismissal,  and  not  the  mere  ordinary  inconven- 
iences of  double  litigation,  which,  in  the  eye  of  the  law,  would  be  compensated 
by  costs.  Nor  is  it  necessary  to  consider  the  suggestion  that  the  stipulation 
of  counsel,  and  the  order  upon  it,  amounts  to  an  agreement  to  try  or  continue 
and  not  dismiss.  I  am  satisfied  that  the  right  to  dismiss  is  not  absolute,  and 
that  this  case  is  within  the  qualification  mentioned.     Motion  denied. 

S  1640.  Dissolves  injanction. —  Upon  dismissal  of  a  bin  in  obedience  to  a  mandate,  a  tem- 
porary injunction  falls  also  of  necessity,  though  an  appeal  from  the  decree  be  taken.  Cole- 
man V,  Hudson  River  Bridge  Ck>.,  5  Blatch.,  56. 
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§  1641.  A  liquidator  acting  for  a  corporation  under  its  official  9eal  may  dismiss  its  bill  in 
equity  unless  his  authority  so  to  d^  is  specifically  denied.  Emma  Silver  Mining  Co.  v,  Emma, 
etc..  Co.,*  12  Fed.  R.,  816. 

§  1642.  What  amonnts  to. —  Where  complainant  has  a  right  to  dismiss  his  bill,  a  consent 
and  order  for  discontinuance  are  in  fact  a  dismissaL  Pictet  Artificial  Ice  Co.  v.  New  Yorlc 
Ice  Machine  Co.,*  13  Fed.  B.,  816. 

§  1043.  Irregalarity  in  the  practice  and  proceedings  in  a  suit  in  equity  in  the  court  below 
may  frequently  justify  the  reversal  of  a  decree  by  the  appellate  court  and  a  remanding  of  the 
case,  but  it  will  seldom  or  never  present  just  cause  for  dismissing  the  bill  of  complaint. 
I  Vinson  v,  Hutton,  8  Otto,  79. 

§  1644.  Change  of  opinion. —  After  a  cause  has  gone  to  a  master  on  an  interlocutory  order, 
and  has  again  come  before  the  court  on  exceptions  to  the  master's  repoi*t,  it  is  proper  for  the 
court,  if  its  opinion  as  to  the  merits  of  the  case  has  changed,  to  reverse  his  former  decision 
and  dismiss  the  bill.     Foumiquet  v,  Ewiog,*  16  How.,  83. 

§  1645.  English  praetloo  not  i^revailiiig.—  A  motion  according  to  the  English  practice  to 
dismiss  a  bill  because  complainant  omitted  to  proceed  in  the  cause  for  three  terms  was  denied 
as  being  too  rigorous  a  practice,  and  complainant  was  allowed  one  more  terra.  Delauney  v. 
Herman,*  1  Bald.,  182. 

§  1646.  Without  prejodioe.— The  supreme  court  of  the  United  States  will  not  decide  an 
abstract  question  concerning  the  constitutionality  of  certain  state  statutes  arising  in  a  bill  in 
equity  in  which  the  complainant  shows  no  equity  in  himself,  but  will  affirm  a  decree  below 
dismissing  the  bill  without  prejudice  to  the  complainant's  right  to  bring  and  prosecute  an- 
other suit  when  he  is  in  a  condition  to  exhibit  some  equity  in  himself.  Williams  v,  Hagood, 
8  Otto,  72. 

'  §  1647.  Lack  of  replication. —  Under  the  sixty-sixth  equity  rule  of  th^  supreme  court  a 
defendant  is  entitled  as  of  course  to  an  order  dismissing  plain tifTs  bill  for  omission  to  file  a 
replication  within  the  prescribed  time ;  and  this  is  to  be  final  unless  the  court,  for  cau^e 
shown,  shall  allow  a  replication  to  be  filed  nunc  pro  tunc.  After  such  dismissal  an  applica- 
tion by  plaintiff  to  reinstate  the  cause,  made  after  unexcused  delay  for  five  years,  was  denied 
on  account  of  laches.    Bobinson  v.  Satterlee,*  3  Saw.,  134. 

§  1648.  Dismissal  of  part  of  bill. —  On  a  motion  by  complainant  to  dismiss  a  part  of  his 
bill  which  charged  blackmail,  it  was  held  that  the  application  should  be  granted,  but  that  the 
pleadings  should  not  be  removed  from  the  files ;  that  they  remained  a  part  of  the  record,  and 
might  be  relied  on  as  evidence  if  material  and  competent.  Lyster  v,  Stickney,*  12  Fed.  R., 
600. 

§  1649.  When  a  bar. — When  a  judgment  upon  a  different  cause  of  action  is  relied  upon 
as  settling  a  question,  it  must  be  shown  that  the  question  was  actually  raised  and  decided. 
A  dismissal  of  a  bill  in  equity  for  want  of  appearance  of  the  plaintiff  is  not  conclusive  in 
favor  of  the  defendant,  even  upon  another  suit  for  the  same  relief ;  but  is,  in  effect,  like  a 
nonsuit  in  an  action  at  law.    The  American,  etc.,  Ck>.  r.  Sheldon,  17  Blatoh.,  208. 

§  1650.  Whether  or  not  a  dismissal  of  a  suit  by  agreement  will  bar  a  subsequent  suit,  it  can 
only  be  so  when  bona  fide;  and  such  dismissal  by  collusion  between  the  nominal  plaintiff  and 
the  defendant,  so  as  to  prejudice  the  rights  of  the  real  plaintiff,  will  not  be  a  bar.  Welch  v. 
MandeviUe,*  1  Wheat.,  238. 

g  1651.  Where  a  bill  in  equity  was  dismissed  upon  motion  of  the  complaiuant,  no  objection 
to  the  motion  being  made,  without  any  hearing  upon  the  merits,  held,  such  proceedings  can- 
not be  pleaded  in  bar  to  a  subsequent  bill  for  the  same  matter.  Badger  v.  Badger,  1  Cliff., 
237. 

§  1652.  Want  of  jnrisdiction.— In  the  United  States  courts,  which  are  of  limited  juris- 
diction, a  motion  to  dismiss  for  want  of  jurisdiction  is  not  analogous  to  a  plea  to  the  jurisdic- 
tion in  courts  of  general  jurisdiction,  but  must  be  entertained  at  any  stage  of  the  case.  Rhode 
Island  V,  Massachusetts,  12  Pet.,  667. 

§  1658.  By  the  code  of  Washington  Territory  an  action  must  be  dismissed,  upon  motion 
of  the  defendant,  when  the  plaintiff  fails  to  prove  a  sufficient  cause  for  the  jury;  and  if  the 
record  shows  such  failure,  a  refusal  of  the  court  below  to  dismiss  will  be  reversed.  Tolmie  v. 
Dean,*  1  Wash.  T'y,  57. 

§  1654.  In  admiralty. —  A  libelant  has  the  right  to  discontinue  at  any  stage  of  the  cause, 
and  is  only  liable  to  payment  of  the  costs.  The  court  will  not  retain  the  case  for  the  assess- 
ment of  damages  growing  out  of  the  wrongful  institution  of  the  suit.     Brig  Oriole,*  Olc,  67. 

g  1655.  When  a  libel  was  dismissed  by  default  owing  to  a  mistake  of  law  on  part  of  the 
libelant,  and  claimant  entered  an  order  canceling  the  stipulation  and  bond,  the  subsequent 
agreement  by  claimant  to  open  the  default,  followed  by  his  noticing  the  cause  for  trial, 
amounted  to  such  a  reinstatement  of  the  case  as  to  revive  the  liability  of  the  sureties  on  the 
stipulation.     The  Brig  Antelope,*  1  Ben.,  313. 
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§  1656.  When  a  case  had  been  postponed  by  agreement  to  a  fixed  day,  and  on  that  day  the 
libelant  was  not  ready  to  go  on,  not  haviog  his  witnesses,  and  it  appearing  that  no  subpoena 
had  been  issued  for  him  until  that  morning,  the  libel  was  dismissed  with  costs.  Douglass  v» 
mie  Washington  *  Crabbe,  459. 

g  1657.  The  practice  of  the  district  court  for  New  York  does  not  authorize  the  dismissal  of 
a  libel  on  account  of  libelant*s  failure  in  bringing  the  cause  to  a  hearing,  though  the  delay 
has  lasted  fourteen  years,  as  the  claimant  has  the  same  right  to  move  the  case.  The  Mariel, 
6  Fed.  R.,  88U 

§  1658.  The  dismissal  oi  a  libel  in  one  state  for  want  of  prosecution,  without  any  examina- 
tion or  hearing  of  the  merits,  is  not  a  bar  to  a  suit  brought  for  the  same  cause  of  aotion  in 
imother  state.    Sarchet  v.  The  Sloop  Davis,  Crabbe,  185. 

XIV.  Division  of  Opiniow. 

9 

SuMMABY—  Queatiofis  of  law  only,  §  1G59. — No  jurisdiction  of  a  pro  forma  certijicate,  §  1660. 
What  pointB  may  be  certifiedt  §  1661. —  Motion  to  quash  indictment,  §  1662. 

%  1650.  QueeticMis  certified  to  the  supreme  court  on  a  division  of  opinion  must  be  ques- 
tions of  law,  and  must  be  single  points,  not  the  whole  case.  Dennistonn  v.  Stewart,  g§  1663| 
1664. 

§  1660.  The  supreme  court  has  not  jurisdiction  of  &  pro  forma  certificate  of  division,  made 
simply  to  bring  the  case  before  that  court.    Webster  v.  Cooper,  §  1665. 

§  1661.  The  supreme  court  has  not  jurisdiction  of  a  certificate  of  division  when  the  point 
eertified  is  not  a  question  of  law  purely,  nor  when  the  point  may  be  decided  in  the  discretion 
of  the  court,  nor  when  it  is  brought  pro  forma,  nor  when  the  whole  case  is  brought  up. 
Daniels  v.  Railroad  Co.,  §g  1666,  1667. 

g  1662.  The  supreme  court  has  not  jurisdiction  of  a  certificate  of  division  upon  questions 
of  discretion,  such  as  a  motion  to  quash  an  indictment.   United  States  v,  Rosenburgh,  §g  I6689 

[Notes.— See  g§  1670-1724.] 

DENNISTOUN  v.  STEWART. 

I 

(18  Howard,  565-570.    1855.) 

Opinion  by  Danibi^  J. 

Statement  of  Facts. —  This  cause  comes  before  us  upon  a  certificate  of 
division  in  opinion  between  the  judges  of  tiie  circuit-court  of  the  United  States 
for  the  fifth  circuit  and  southern  district  of  Alabama.  The  evidence  before 
the  circuit  court  on  which  the  division  in  opinion  arose  was  of  the  following 
character : 

The  defendant,  on  the  9th  day  of  September,  1850,  at  Mobile,  in  the  names 
of  James  Eeid  &  Co.,  of  which  firm  the  defendant  was  a  member,  drew  a  bill 
on  Henry  Goa  Booth,  at  Liverpool,  for  the  sum  of  £4,417  14*.  lid,,  payable 
at  sixty  days'  sight,  to  the  order  of  the  drawers  in  London,  on  account  of  one 
thousand  and  fifty-eight  bales  of  cotton,  shipped  by  the  drawers  to  the  drawee 
by  the  ship  Windsor  Castle.  This  bill  was  indorsed  by  the  defendant,  by  the 
name  and  style  of  his  firm,  to  the  plaintiffs,  and  after  acceptance,  having  been 
returned  protested  for  non-payment,  an  action  of  assumpsit  was  brought  for 
the  amount  of  the  bill  and  charges  by  the  indorsees  against  the  defendant 
as  drawer.  Upon  the  trial  before  the  circuit  court  there  was  introduced  and 
read  the  testimony  of  sundry  witnesses,  examined  on  the  part  both  of  the 
plaintiffs  and  defendant. 

The  object  of  the  plaintiffs  was  to  sustain  their  right  of  recovery  upon  the 
bill,  by  showing  that  this  right  had  not  been  lost  or  impaired  by  any  irregu- 
larity or  delinquency  of  the  plaintiffs  as  indorsees  and  holders  of  the  bill  for 
value. 

By  the  evidence  adduced  by  the  defendant  it  was  designed  to  show  that 
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previously  to  the  purchase  of  the  one  thousand  and  iifty-eighfc  bales  of  cotton, 
and  as  a  part  of  the  agreement  on  which  the  purchase  was  to  be  made,  the  de- 
fendant, or  the  person  or  persons  by  whom  the  funds  for  that  purchase  should 
be  advanced,  should  hold  the  bill  of  lading  of  the  cargo  as  security  for  such 
advances;  that  this  agreement  was  adopted  by  the  plaintiffs,  who  required 
and  received  the  bill  of  lading  as  a  precedent  condition  to  their  purchase  of 
the  bills  drawn  on  Booth  by  the  defendant;  that  the  bill  of  lading  thus  re- 
ceived as  a  security  was  transmitted  by  the  plaintiffs  to  a  branch  of  their  firm 
in  Liverpool,  and  by  the  Liverpool  branch,  with  the  knowledge  and  in  viola- 
tion of  that  agreement,  was  surrendered  to  one  Byrne,  a  creditor  of  Booth, 
and  thus  diverted  from  the  purposes  it  was  intended  to  secure. 

Upon  the  instructions  prayed  from  the  court  to  the  jury,  the  court  were 
divided  in  opinion  upon  the  following  questions: 

1.  Whether  the  firm  of  Dennistoun,  Wood  &  Co.,  of  New  York,  or  the 
plaintiffs,  were  bound  to  hold  the  said  bill  of  lading  for  the  shipment  on  the 
said  Windsor  Castle  as  a  security  for  the  bill  of  exchange  described  in  the  decla- 
ration, and  whether  any  amount  of  loss  arising  to  the  said  defendant  from 
their  failure  to  hold  the  said  bill  for  the  purpose  of  securing  the  proceeds  of 
the  cotton  specified  therein,  for  the  payment  of  the  bill  of  exchange  described 
in  the  declaration,  can  be  used  as  a  defense  against  the  bill,  or  any  part 
thereof. 

2.  Whether  the  said  Dennistoun  &  Co.  were  required  to  hold  the  said  bill 
of  lading  as  a  security  for  any  bill  of  exchange  drawn  by  the  defendant  or 
his  agents  upon  the  said  shipment  of  cotton,  other  than  those  to  which  the 
same  was  attached,  or  of  which  they,  the  said  plaintiffs,  had  specific  and  di- 
•rect  notice  at  the  time  of  the  settlement  with  Bvrne  in  the  manner  stated  in 
the  depositions,  and  whether  notice  to  Dennistoun,  Wood  &  Co.,  in  New  York, 
was  operative  as  a  notice  to  the  plaintiffs  in  Liverpool,  though  ,no  notice  was 
received  by  the  house  in  Liverpool  of  such  outstanding  bill  before  said  settle- 
ment. 

3.  Whether,  if  the  plaintiffs  surrendered  the  said  bill  of  lading  to  the  said 
Byrne,  under  a  promise  from  him  that  the  proceeds  of  the  cotton  should  be 
applied  to  the  payment  of  bills  that  might  come  forward,  and  that  this  bill 
should  subsequently  come  forward ;  and  that  the  plaintiffs  have  failed  to  sue 
said  Byrne,  or  to  take  any  other  legal  proceeding  against  him,  and  that  the 
said  Byrne  has  the  proceeds  of  the  cotton,  more  than  suflScient  to  pay  the  bill, 
these  facts,  or  any  other  facts  in  connection  therewith  that  are  contained  in  the 
said  testimony,  offer  any  defense  against  the  case  of  the  plaintiffs. 

4.  Whether  any  view  of  the  evidence  introduced  upon  the  said  trial  and 
hereto  attached,  would  warrant  the  jury  in  finding  for  the  defendant  upon 

» this  point  of  the  defense  to  the  case  of  the  plaintiffs. 

5.  And  the  further  question  arose  whether  the  statute  of  Alabama  regulat- 
ing the  damages  upon  bills  of  exchange  like  the  present,  returned  under  pro- 
test, regulates  the  rate  of  damages  in  this  case. 

§  1663.  Questions  certified  to  supreme  court  on  division  of  opinion  must  he 
questions  of  law. 

We  think  that  our  jurisdiction  of  the  questions  certified  on  the  record  of  this 
cause  is  forbidden  by  previous  decisions  of  this  court,  bearing  upon  those  ques- 
tions considered  separately,  as  well  as  upon  the  case  as  presented  by  them  in 
an  aggregate  point  of  view.  In  the  interpretations  by  this  court  of  the  act  of 
congress  of  April  29,  1802,  authorizing  divisions  of  opinion  at  circuit  to  be 

264 


DIVISION  OF  OPINION.  §  1664. . 

certified,  the  following  requisites  have  been  prescribed  as  indispensable  to  the 
jarisdiction  of  this  court  over  questions  upon  which  the  judges  shall  have  been 
opposed  in  opinion : 

1.  They  must  be  questions  of  law  and  not  questions  of  fact  —  not  such  as 
involve  or  imply  conclusions  or  judgment  by  the  judges  upon  the  weight  or 
effect  of  testimony  or  facts  adduced  in  the  cause.  Vide  Wilson  v,  Barnum,  8 
How.,  258.  And  the  question  or  questions  upon  which  the  judges  were  op- 
posed in  the  opinion  must  be  distinctly  and  particularly  stated  with  refer- 
ence to  that  part  of  the  case  upon  which  such  question  or  questions  shall  have 
arisen.  Vide  United  States  v.  Briggs,  5  How.,  208.  It  is  said  by  the  chief 
justice  in  delivering  the  opinion  of  the  court  in  this  case:  "  We  are  not  author- 
ized to  decide  in  such  cases  unless  the  particular  point  upon  which  the  judges 
differed  is  stated; "  again  he  says:  "  The  difference  of  opinion  is  indeed  stated 
to  have  been  on  the  point  whether  the  demurrer  should  be  sustained.  But 
such  a  question  can  hardly  be  called  a  point  in  the  case  within  the  meaning  of 
the  act  of  congress,  for  it  does  not  show  whether  the  difHoulty  arose  upon  the 
construction  of  the  act  of  congress  on  which  the  indictment  was  founded,  or 
upon  the  form  of  proceeding  adopted  to  inflict  the  punishment,  or  upon  any 
Siipposed  defect  in  the  counts  in  the  indictment.  On  the  contrary,  the  whole 
c  ivse  is  ordered  to  be  certified  upon  the  indictment,  demurrer  and  joinder, 
leaving  this  court  to  look  into  the  record  to  determine  for  itself  whether  any 
sufficient  objection  can  be  made  in  bar  of  the  prosecution. 

§  1 664.  Questions  certified  on  division  of  oj>inion  must  he  single  and  mibst 
not  hring  up  the  whole  case. 

2.  The  points  stated  must  be  single  and  must  not  bring  up  the  whole  case 
for  decision.  In  the  establishment  of  this  position,  the  rulings  of  this  court 
have  been  reiterated  and  most  explicit.  Beginning  with  the  case  of  United 
States  V.  Bailey,  9  Pet.,  257,  it  is  in  that  case  declared  by  the  late  chief 
justice  that  "  the  language  of  the  sixth  section  of  the  act  to  amend  the  judi- 
cial system  of  the  United  States  shows  conclusively  that  congress  intended  to 
provide  for  a  division  of  opinion  on  single  points  which  frequently  occur  in  the 
trial  of  a  cause;  not  to  enable  a  circuit  court  to  transfer  an  entire  cause  into 
this  court  before  a  final  judgment;  a  construction  which  would  authorize  such 
a  transfer  would  counteract  the  policy  which  forbids  writs  of  error  or  appeals 
until  the  judgment  or  decree  be  final."  To  the  same  effect,  and  enunciated  in 
language  equally  if  not  more  explicit,  will  be  found  the  decisions  ©f  Adams 
ik  Co.  V,  Jones,  12  Pet.,  207;  of  White  v.  Turk,  id.,  238;  of  Kesmith  v.  Shel- 
don, 6  How.,  41 ;  of  Webster  v.  Cooper,  10  id.,  54. 

Upon  the  trial  in  the  circuit  court  the  examination  of  witnesses  was  intro- 
duced and  relied  on  both  by  plaintiffs  and  defendant  to  show  the  nature  of  the 
agreement  upon  which  the  cargo  of  the  Windsor  Castle  was  purchased,  and 
upon  which  the  plaintiffs  consented  to  purchase  and  did  purchase  the  bills 
drawn  by  the  defendant  upon  Booth;  the  character  of  the  security  proffered 
and  said  to  have  been  accepted  in  the  bill  of  lading  for  the  indemnity  of  the 
plaintiffs  in  purchasing  the  bills  draw^n  upon  Booth,  and  the  obligation  of  the 
same  plaintiffs  not  to  surrender  that  security,  nor  to  use  it  to  the  detriment  of 
the  defendant.  The  case  was  not  placed  before  the  judges  upon  any  general 
or  settled  principle  of  the  law-merchant,  nor  was  their  opposition  in  opinion 
founded  upon  a  case  molded  and  governed  simply  by  that  law,  but  they  have 
divided  upon  a  case  which  was  or  might  have  been  affected  b}'  facts  heard  in 
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evidence,  the  influence  of  which  facts,  as  controlling  the  acts  and  obligations 
of  the  parties,  fell  peculiarly  and  properly  within  the  province  of  the  jury. 

Again,  we  do  not  think  that  the  certificate  of  the  judges  of  the  circuit  court 
conforms  to  the  settled  interpretation  of  the  act  of  congress  as  expounded  by 
the  cases  cited,  in  presenting  to  this  court  any  single  or  specific  question  of 
law  arising  in  the  progress  of  the  cause,  but  that  it  refers  to  this  court  the  en- 
tire law  of  the  case  as  it  might  arise  upon  all  the  facts  supposed  by  the  court, 
and  which  have  not  been  found  by  the  jury.  We  are  therefore  of  the  opin- 
ion that  this  court  cannot  take  jurisdiction  of  this  case  as  certified  from  the 
circuit  court,  but  that  it  should  be  remanded  to  that  court  to  be  proceeded  in 
according  to  law. 

WEBSTER  V,  COOPER 
(10  Howard,  54,  55.     1S50.) 

Certimcate  op  Division  from  U.  S.  Circuit  Court  for  Maine. 

Opinion  by  Taney,  C.  J. 

This  case  has  been  argued  at  the  bar  upon  points  certified  as  upon  a  divis- 
ion of  opinion  in  the  circuit  court.  But  it  appears  by  the  record  that  the 
whole  case  has  been  divided  into  points  and  sent  up  to  this  court;  and  several 
of  the  latter  points  could  not  have  arisen  on  the  trial  until  the  previous  ones 
were  first  decided.  We  understand  it  was  a  j?ro  forma  division,  certified  at 
the  request  of  the  counsel  for  the  respective  parties. 

§  1665.  This  court  has  no  jurisdiction  of  a  pro  forma  certif^ate  of  division 
where  ilis  whole  case  was  divided  into  points  and  sent  up  without  any  actual  dif- 
ference of  opinion  hetweeii  the  judges  below. 

This  court  has  frequently  said  that  this  practice  is  irregular,  and  would,  if 
sanctioned,  cojivert  this  court  into  one  of  original  jurisdiction  in  questions  of 
law,  instead  of  being,  as  the  constitution  intended  it  to  be,  an  appellate  court 
to  revise  the  decisions  of  inferior  tribunals.  Indeed,  it  would  impose  upon  it 
the  duty  of  deciding  in  the  first  instance,  not  onlj^  the  questions  of  law  which 
properly  belonged  to  the  case,  but  also  questions  merely  hypothetical  and 
speculative,  and  which  might  or  might  not  arise,  as  previous  questions  were 
ruled  the  one  way  or  the  other. 

The  irregularity  and  evil  tendency  of  this  practice  has  upon  several  occa- 
sions attracted  the  attention  of  the  court,  although  it  has  been  occasionally 
acquiesced  in,  and  the  points  so  certified  acted  upon  and  decided.  But  at  De- 
cember term,  184:7,  the  subject  was  very  fully  considered,  and  it  was  then 
determined  that  this  practice  ought  not  to  be  sanctioned,  and  that  this  court 
would  in  all  cases  refuse  to  take  jurisdiction,  when  it  was  obvious  that  the 
whole  case  had  been  certified  pro  forma,  in  order  to  take  the  opinion  of  this 
court,  without  any  actual  division  of  opinion  in  the  circuit  court.  The  result  of 
this  determination  will  be  found  in  the  case  of  Nesmith  v,  Sheldon,  6  How., 
41.  The  case  before  us  cannot  be  distinguished  from  the  one  referred  to.  It 
is  true  that  it  was  certified  before  that  decision  was  pronounced.  But  the  opin- 
ion in  that  case  conformed  to  all  the  opinions  previously  expressed  by  this 
court  upon  the  irregularity  of  this  practice. 

This  case,  therefore,  must  be  remanded  to  the  circuit  court,  to  be  proceeded 
in  according  to  law. 
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DANIELS  V.  RAILROAD  COMPANY. 
(3  Wallace,  250-257.     1865.) 

Statement  of  Facts. —  Daniels  sued  the  Book  Island  Bailroad  Company 
for  damages  on  account  of  personal  injuries  suffered  by  him  from  a  collision 
on  the  railroad.  There  were  several  questions  of  fact  presented  by  the  evi- 
dence, among  them  whether  plaintiff  was  an  employee  or  a  passenger  on  the 
railroad.  The  case  came  up  from  the  circuit  court  of  the  northern  district 
of  Illinois  upon  certificate  of  disagreement,  etc. 

Opinion  by  Mb.  Justice  Swayne. 

This  case  is  brought  before  us  by  a  certificate  that  the  opinions  of  the 
judges  of  the  circuit  court  below  were  opposed  upon  the  points  set  forth;  the 
proceeding  having  been  taken  under  the  sixth  section  of  the  act  of  the  29th  of 
April,  1802. 

§  1666.  Under  what  circumstances  questvms  can  he  properly  hrotigld  he- 
fore  this  court  by  certificate  of  disagreement  of  the  judges  of  the  circuit  courts. 

To  come  properly  before  us  the  case  must  be  within  the  appellate  jurisdic- 
tion of  this  court.  In  order  to  create  such  jurisdiction  in  any  case,  two  things 
must  concur:  the  constitution  must  give  the  capacity  to  take  it,  and  an  act 
of  congress  must  supply  the  requisite  authority.  Marbury  v.  Madison,  1 
Cranch,  137;  Sheldon  v."  Sill,  8  How.,  448. 

The  original  jurisdiction  of  this  court,  and  its  power  to  receive  appellate 
jurisdiction,  are  created  and  defined  by  the  constitution;  and  the  legislative 
de|tartment  of  the  government  can  enlarge  neither  one  nor  the  other.  But  it 
is  for  congress  to  determine  how  far,  within  the  limits  of  the  capacity  of  this 
court  to  take,  appellate  jurisdiction  shall  be  given,  and,  when  conferred,  it  can 
be  exercised  only  to  the  extent  and  in  the  manner  prescribed  by  law.  In 
these  respects  it  is  wholly  the  creature  of  legislation.  Durousseau  v.  United 
States,  6  Cranch,  314;  United  States  v,  Moore,  3  id.,  159;  Barry  v.  Mercein, 
5  How.,  119. 

The  section  referred  to  of  the  act  of  1802  mentions  several  particulars,  all 
of  which  must  appear  in  the  certificate.  They  are  jurisdictional,  and  a  defect 
as  to  either  is  fatal.  The  one  which  has  most  frequently  been  the  subject  of 
discussion,  and  which  it  is  necessary  to  consider  in  this  case,  is  "  the  point 
upon  which  the  disagreement  of  the  judges"  occurs.  It  must  be  a  question 
of  law,  and  not  of  fact.     Dennistoun  v.  Stewart,  18  id.,  5G5. 

It  must  arise  in  the  progress  of  the  cause,  and  not  incidentally,  or  in  relation 
to  a  collateral  matter,  after  the  rendition  of  the  judgment  or  decree.  Where 
the  question  certified  was  as  to  the  amount  of  the  bond  to  be  given  upon  the 
allowance  of  a  writ  of  error,  and  where  it  was  as  to  the  retaxation  of  costs 
after  the  principal  of  the  judgment  had  been  collected,  this  court  held  that  it 
could  not  take  jurisdiction.  Devereaux  v.  Marr,  12  Wheat.,  213;  Bank  of 
United  States  v.  Green,  6  Pet.,  26. 

It  cannot  arise  upon  a  motion  for  a  new  trial,  the  decision  resting  in  the  dis- 
cretion of  the  court,  and  not  being  subject  to  exception.  United  States  v, 
Daniel,  6  Wheat.,  545.  It  may  arise  upon  a  special  verdict,  or  a  motion  in 
arrest  of  judgment.  Somerville  v.  Hamilton,  4  id.,  230;  United  States  v.  Kelly, 
11  id.,  417.  The  question,  whether  a  demurrer  shall  be  sustained?  is  not  suf- 
ficiently definite.  The  precise  legal  point  involved,  upon  which  the  judges 
were  divided  in  opinion,  should  be  stated.    The  court  is  not  bound  to  look 
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beyond  the  certificate  to  ascertain  the  point.    United  States  v,  Briggs,  5 
How.,  208. 

Nothing  which  may  be  decided  according  to  the  discretion  of  the  court  can 
be  made  the  subject  of  examination  here  in  this  way.  Davis  v.  Braden,  10 
Pet.,  288.  But  if,  in  connection  with  the  discretion  which  the  court  below  is 
asked  to  exercise,  questions  are  presented  which  involve  the  right  of  the  mat- 
ter in  controversj'^,  this  court  will  entertain  them.  United  States  v.  The  City 
of  Chicago,  7  How.,  185.  Except  under  peculiar  circumstances,  this  court  will 
not  take  cognizance  of  a  question  certified  upon  a  division  pro  forma.  Web- 
ster  V,  Howard,  1  id.,  54;  United  States  v.  Stone,  14  Pet.,  524. 

The  determination  of  the  questions  certified  does  not  affect  the  right  to 
bring  up  the  whole  case,  by  a  writ  of  error  or  appeal,  after  it  is  determined  in 
the  court  below.  Ogle  v.  Lee,  2  Cranch,  33 ;  United  States  v.  Bailey,  9  Pet., 
273.  When  a  certificate  of  division  is  brought  into  this  court,  only  the  points 
certified  are  before  us.  The  cause  remains  in  the  qircuit  court,  and  may  be 
proceeded  in  by  Chat  court  according  to  its  discretion.  Kennedy  v.  The  Bank 
of  the  State  of  Georgia,  8  How.,  610. 

Where  the  question  certified  was  whether  a  letter  written  by  a  cashier 
without  the  knowledge  of  the  directors  was  binding  on  the  bank,  this  court 
declined  to  answer,  because  the  solution  of  the  question  depended  in  part 
upon  facts  not  stated  in  the  certificate.  United  States  v.  City  Bank  of  Colum- 
bus, 19  How.,  384. 

The  whole  case  cannot  be  transferred  to  this  court.  Chief  Justice  Marshall 
says  (United  States  v.  Bailey,  9  Pet.,  278):  "A  construction  which  would 
authorize  such  transfer  would  counteract  the  policy  which  forbids  writs  of 
error  or  appeal  until  the  judgment  or  decree  be  final.  If  an  interlocutory 
judgment  or  decree  could  be  brought  into  this  court,  the  same  case  might 
again  be  brought  up  after  a  final  decision ;  and  all  the  delays  and  expense 
incident  to  a  repeated  revision  of  the  same  cause  be  incurred.  So  if  the  whole 
cause,  instead  of  an  insulated  point,  could  be  adjourned,  the  judgment  or 
decree  which  would  be  finally  given  by  the  circuit  court  might  be  brought  up 
by  writ  of  error  or  appeal,  and  the  whole  subject  be  re-examined.  Congress 
did  not  intend  to  expose  suitors  to  this  inconvenience;  and  the  language  of 
the  provision  does  not,  we  think,  admit  of  this  construction.  A  division  on  a 
point,  in  the  progress  of  a  cause,  on  which  the  judges  may  be  divided  in 
opinion,  not  the  whole  cause,  is  to  be  certified  to  this  court." 

Where  it  appears  the  whole  case  has  been  divided  into  points  —  some  of 
which  may  never  arise,  if  those  which  precede  them  in  the  certificate  are  de- 
cided in  a  particular  way  —  the  case  \vill  be  dismissed  for  want  of  jurisdiction. 
Nesmith  v,  Sheldon,  6  How.,  41. 

The  questions  must  be  separate  and  distinct,  and  each  one  must  be  particu- 
larly stated  with  reference  to  that  part  of  the  case  upon  which  it  arose.  They 
must  not  be  "  such  as  involve  or  imply  conclusions  or  judgment  by  the  judges 
upon  the  weight  or  effect  of  the  testimony  or  facts  adduced  in  the  cause." 
Dennistoun  v,  Stewart,  18  id.,  565. 

The  question  must  not  be  general  nor  abstract,  nor  a  mixed  one  of  law  and 
fact.  If  it  be  either,  this  court  cannot  take  jurisdiction.  Ogilvie  v.  Knox 
Ins.  Co.,  id.,  577. 

§  1  6C7.  If  the  certificate  of  disagreement^  etc,  involves  an  unsettled  question 
of  fact  ^  this  court  lias  no  jurisdiction. 

In  the  case  before  us  the  questions  certified  are,  "  whether,  in  point  of  law, 
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upon  the  facts  as  stated  and  proved,  the  action  could  be  maintained;  and 
whether,  consequently,  the  jury  should  be  instructed  that,  under  the  facts  as 
proved,  the  plaintiff  could  not  recover?" 

Upon  looking  into  the  record  we  find  a1)ody  of  facts  stated  as  having  been 
proved,  and  the  testimony  of  numerous  witnesses  set  forth  at  length,  as  re- 
spectively given.  The  entire  case  is  brought  before  us  as  if  we  were  called 
upon  to  discharge  the  twofold  functions  of  a  court  and  jury.  At  the  threshold 
arises  an  important  question  of  fact,  not  without  difBcuIty.  It  is  whether  the 
plaintiff  is  to  be  regarded  as  a  passenger,  or  a  servant  of  the  defendant,  at 
the  time  he  received,  upon  the  locomotive,  the  injury  for  which  he  sues?  Upon 
the  determination  of  this  question  depend  the  legal  principles  to  be  applied. 
They  must  be  very  different,  as  the  solution  may  be  one  way  or  the  other. 

The  constitution  wisely  places  the  trial  of  such  questions  within  the  province 
of  a  jury,  and  it  cannot  be  taken  from  them  without  the  consent  of  both  par- 
ties. Here  such  consent  is  given;  but  it  is  ineffectual  to  clothe  us  with  a 
power  not  conferred  by  law.  In  the  light  of  the  authorities  to  which  we  have 
referred  it  is  sufficient  to  add  that  the  questimis  certified  are  not  such  that  we 
can  consider  them. 

According  to  the  settled  practice  the  case  will,  therefore,  be  dismissed  for 
"want  of  jurisdiction,  and  remanded  to  the  circuit  court,  with  an  order  to  pro- 
ceed in  it  according  to  law. 

UNITED  STATES  v.  ROSENBURGH, 
(7  Wallace,  680-583.     1868.) 

Statement  of  Facts. —  Rosenburgh  was  indicted  for  an  offense  alleged  to 
be  under  an  act  of  congress  —  specifying  the  act. ,  A  motion  was  made  to 
qnash  the  indictment,  (1)  because  under  the  act  no  offense  was  committed,  and 
(2)  insuflSciency.     Upon  which  points  the  judges  were  divided. 

§  1668.  This  court  cannot  acquire  Jurisdiction  upon  a  certificate  of  division 
qf  opinion  of  questions  relating  to  matters  of  pure  discretion  in  court  below. 

Opinion  by  Chase,  C.  J. 

The  general  rule  undoubtedly  is  that  this  court  cannot,  upon  a  certificate  of 
division  of  opinion,  acquire  jurisdiction  of  questions  relating  to  matters  of  pure 
discretion  in  the  circuit  court.  Thus,  it  has  been  held  that  this  court  will  not 
determine,  upon  a  certificate  of  division  of  opinion,  whether  or  not  a  new  trial 
shall  be  granted  (United  States  v.  Daniel,  6  Wheat.,  642),  or  whether  a  plaint- 
iff in  ejectment  shall  be  permitted  to  enlarge  the  term  in  the  demise  (Smith  v. 
Vaughan,  10  Pet.,  366),  or  any  question  in  any  equity  cause  relating  to  the 
practice  in  the  circuit  court  and  depending  on  the  exercise  of  sound  discretion 
in  the  application  of  the  rules  which  regulate  the  course  of  equity  to  the  cir- 
cumstances of  the  particular  cause.     Packer  v.  Nixon,  id.,  410. 

The  principles  by  which  the  limit  of  jurisdiction,  upon  certificates  of  divis- 
ion, is  determined,  were  quite  fully  considered  in  the  case  of  Davis  v,  Braden, 
id.,  288,  and  the  conclusion  of  the  court  was  that  a  division  on  a  motion,  to  be 
granted  or  refused  at  the  discretion  of  the  court,  does  not  present  a  point 
which  can  be  certified  under  the  act  of  congress.  Upon  this  principle  the 
court  in  that  case  refused  to  take  cogpizance,  upon  certificate,  of  the  question 
whether  an  action  of  detinue,  founded  upon  tort,  when  abated  by  the  death  of 
the  defendant,  can  be  revived  against  his  personal  representatives. 

In  the  opinion  then  delivered  the  court  took  notice  of  the  case  of  United 
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States  V.  Wilson,  Y  Pet.,  150,  supposed  to  be  an  authority  for  taking  cogni- 
zance of  the  question  made  by  the  motion  to  revive.  In  that  case  the  question 
certified  was  whether  a  prisoner,  convicted  of  a  capital  crime,  could  have  any 
advantage  from  a  pardon  without  bringing  it  judicially  before  the  court;  and 
it  arose  upon  a  motion  of  the  district  attorney  for  sentence.  The  court  re- 
garded this  as  a  question  going  to  the  merits  and  not  determinable  in  the  exer- 
cise of  mere  discretion;  and,. therefore,  held  this  case  not  to  be  an  authority 
for  another  in  which  the  merits  were  not  involved  in  the  question  certified. 

There  are  other  cases  in  which  the  court  has  taken  cognizance  of  questions 
directly  affecting  the  merits  of  the  cause,  even  though  arising,  in  form,  upon 
motions  determinable  at  discretion.  The  case  of  United  States  v.  Chicago,  7 
How.,  190,  where  the  question  certified  arose  on  a  motion  to  continue  a  tem- 
porary injunction,  granted  by  the  district  judge,  until  final  hearing  on  the 
merits,  must  be  regarded  as  one  of  this  character.  The  continuance  of  the  in- 
junction was  clearly  matter  of  discretion  with  the  court;  but  the  question 
certified  involved  the  right  of  the  United  States  in  the  land  which  was  the  sub- 
ject of  the  suit,  and  was  one  proper  for  consideration  upon  the  motion  for 
continuance.  The  court  held,  though  not  unanimously,  that  the  case  was  ex- 
ceptional in  its  character,  and  that  cognizance  of  the  question  certified  might 
be  properly  taken.  It  may  be  doubted  whether,  in  this  instance,  the  excep- 
tion made  to  the  general  rule  was  quite  warranted  by  the  principle  established 
in  prior  decisions. 

In  the  later  case  of  United  States  v,  Keid  &  Clements,  12  id.,  361,  the  point 
of  jurisdiction  upon  certificate  was  not  noticed.  One  of  the  questions  certified, 
seems,  however,  to  hav«  been  clearly  cognizable  here.  The  defendants  had 
been  separately  tried,  and  one  of  them,  when  upon  trial,  had  proposed  to  call 
the  other  as  a  witness,  and  the  court  had  rejected  the  testimony.  The  ques- 
tion certified  was  whether  this  ruling  was  correct.  It  arose  upon  motion  for 
new  trial,  but  it  was  plainly  a  point  which  must  be  determined  as  of  right  be- 
fore sentence  could  be  pronounced;  and  the  certificate  therefore  was  within 
the  principle  of  United  States  v,  Wilson. 

The  motion  to  quash,  upon  which  the  question  now  before  us  arose,  was 
clearly  determinable  as  a  matter  of  discretion.  It  was  preliminary  in  its  char- 
acter, and  the  denial  of  the  motion  could  not  finally  decide  any  right  of  the 
defendant.  The  rule  laid  down  by  the  elementary  writers  (1  Colby's  Crira.  Stat. 
268,  269;  1  American  Crim.  Law,  518,  519)  is,  that  "a  motion  to  quash  is  ad- 
dressed to  the  sound  discretion  of  the  court,  and,  if  refused,  is  not  a  proper 
subject  of  exception." 

When  made  in  behalf  of  defendants,  it  is  usually  refused,  unless  in  the  clear- 
est cases,  and  the  grounds  of  it  are  left  to  be  availed  of,  if  available,  upon  de- 
murrer or  motion  in  arrest  of  judgment. 

§  1669.  Thi8  court  cannot  take  cognizance  of  a  motion  to  quash  an  indict- 
ment xipon  a  certificate  of  a  division  of  opinion. 

It  is  quite  clear,  therefore,  that  we  cannot  take  cognizance  of  the  questions 
certified  to  us  in  the  present  condition  of  the  case.  They  may  hereafter  arise 
upon  demurrer,  or  on  motion  in  arrest,  and  if  the  opposition  of  opinion  shall 
still  exist,  can  be  again  presented  for  consideration  here.  At  present  the  case 
must  be  dismissed  for  want  of  jurisdiction. 

§  1670.  What  points  may  be  reviewed. —  The  only  points  that  can  be  reviewed  in  the  bq- 
preme  court  of  the  IJDited  States  upon  a  certiflcato  of  division  of  opinion,  under  the  act  of 
Aprii  29,  1802,  are  such  definite  questions  as  actually  arise  and  beoome  the  subject  of  disa- 
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greement  in  the  court  beIow,-and  are  duly  certified  to  the  supreme  court  for  its  decision. 
Ward  V.  Chamberlain,  2  Black,  430. 

§  1671.  The  supreme  court  has  jurisdiction  upon  a  division  of  opinion  arising  upon  a  mo- 
tion wtiich  involves  a  matter  of  right,  although  the  granting  of  such  motion  is  a  matter  of 
discretion.     United  States  v.  Chicago,  7  How.,  185. 

§  1673.  A  circuit  court  may  certify  to  the  supreme  (M)urt  a  division  of  opinion  arising  upon 
an  application  for  a  writ  of  habe<i8  corpus.    Ex  parte  Milligan,  4  Wall,  2. 

§  1678.  Where  tiro  questions  were  sent  to  the  supreme  court  on  a  certificate  of  division  of 
opinion,  and  the  conclusion  of  the  court  upon  the  first  question  superseded  the  necessity  of 
passing  upon  the  second,  the  answer  of  the  court  was  confined  to  the  first  question.  United 
States  V.  Dawson,  15  How.,  467. 

g  1674.  When  Jnrisdiction  Is  doubt ful.— The  court  will  decline  jurisdiction  upon  certifi 
cates  of  division  of  opinion  where  jurisdiction  is  doubtful.  United  States  v.  Chicago,  7  How., 
185. 

§  1675.  Pofnls  previously  decided.—  Where  all  the  questions  raised  by  a  certificate  of  di- 
vision of  opinion  which  go  to  the  merits  of  the  case  had  been  substantially  decided  in  a  previ- 
ous case,  thesupremO'Court  declined  to  hear  argument  upon  certain  merely  technical  questions 
which  could  be  avoided  by  amendment.    Smith  v.  Ely,  15  How.,  187. 

§  1676.  If  i^iaiDtiir  diseontinnes  his  suit  in  the  circuit  court  while  a  certificate  of  division 
of  opinion  is  pending  before  the  supreme  court,  he  will  be  permitted  to  have  the  case  dismissed 
from  the  latter  court.    Veazie  v.  Wadleigh,*  11  Pet.,  55. 

§  1677.  No  aetoal  disagreement. —  If  it  appears  upon  the  record  of  a  case  which  has  come 
before  the  supreme  court  of  the  United  States  upon  a  certificate  of  division  of  opinion  that 
no  disagreement  actually  existed  between  the  judges  below,  such  court  will  not  consider  the 
case  although  it  is  certified  in  form.     Col.  Cent.  R.  Co.  v.  White,  11  Otto,  08. 

g  1678.  IMrislon  arising  after  the  decision. —  The  supreme  court  has  no  jurisdiction 
where  the  division  of  opinion  in  the  circuit  court  arose  after  the  decision  in  that  court. 
Devereaux  v,  Marr,  12  Wheat.,  212. 

§  1679.  Final  Judgment  neeessary.—  No  civil  suit,  where  there  is  a  certificate  of  division, 
can  be  taken  to  the  supreme  court  except  upon  final  judgment  and  by  writ  of  error  or  ap- 
peal Moreover,  the  matter  in  dispute  must  exceed  $5,000.  Robbins  v.  Insurance  Co.,*  16 
Blatch.,  232;  Ross  v.  Triplett,*  8  Wheat,  600. 

§  1680.  Under  section  693,  Revised  Statutes,  final  judgments  of  the  circuit  courts  in  civil 
actions,  wherein  there  has  been  a  division  of  opinion  of  the  judges,  are  only  reviewable  in 
the  supreme  court  of  the  United  States  on  writ  of  error  or  appeal.  Bartholow  v.  Trustees,  15 
Otto,  6. 

$&  1691.  (^estions  eertiHed  only  considered.— On  a  certificate  of  division  the  court  will 
consider  only  the  questions  certified  and  not  the  whole  case.     Ogle  v,  Lee,^  2  Cr!,  83. 

§  1682.  Since  the  law  which  gires  the  presiding  jndge  the  casting  vote  in  cases  of  divis- 
ion and  authorizes  a  judgment  in  accordance  with  his  opinion  (R.  S.,  650X  if  the  supreme 
court  of  the  United  States  finds  that  the  judgment  as  rendered  is  correct,  it  simply  affirms  it. 
If,  however,  it  reverses  such  judgment,  all  questions  certified,  which  may  be  considered  in 
the  final  determination  of  the  case  according  to  the  opinion  the  supreme  court  expresses, 
should  be  answered.    United  States  v,  Reese,  2  Otto,  214. 

§  1688.  Where  the  judges  of  the  circuit  court  are  divided  in  opinion  on  a  question  of  law 
the  opinion  of  the  presiding  justice  is  considered  as  prevailing  for  the  time  being,  and,  after 
judgment  or  decree  upon  certificate  of  division  of  opinion,  the  case  can  be  reviewed  by  the 
supreme  court  of  the  United  States,  no  matter  what  is  the  amount  involved.  Dow  v.  John- 
son, 10  Otto,  158. 

§  1684.  Appeal  and  eerlilleate  at  same  time.— There  is  no  objection  to  the  practice  of 
taking  up  a  case  on  an  appeal  from  part  of  the  case  covered  by  a  final  decree  and  on  a  certifi- 
cate of  division  of  opinion  as  to  the  rest    Brobst  v.  Brobst,  2  Wall.,  96. 

g  1685.  Case  irregularly  transferred. —  The  supreme  court  has  no  jurisdiction  in  a  case 
irregularly  transferred  from  the  district  to  the  circuit  court,  and  then  brought  up  on  a  certifi- 
cate of  division.     United  States  v.  Stone,*  14  Pet.,  524. 

g  1686.  Certificate  treated  as  writ  of  error  by  consent.—  A  case  cannot  be  heard  by  the 
supreme  court  of  the  United  States  upon  a  certificate  of  division  of  opinion  among  the  judges 
below,  made  when  a  motion  for  a  new  trial  was  before  the  court.  But  where  a  case  came  up 
oo  such  a  certificate,  and  there  was  a  bill  of  exceptions  in  the  record  embodying  the  points 
of  difference,  which  exceptions  had  been  taken  at  the  trial,  the  supreme  court  allowed  coun- 
sel to  agree  that  the  case  should  stand  as  if  a  judgment  had  been  given  below  upon  the  ex- 
ceptiona,  and  that  the  certificate  should  be  treated  as  a  writ  of  error,  the  opinion  of  the  court 
upon  affirming  or  reversing  the  judgment  below  being  reserved  until  a  writ  of  error  had  been 
actually  sued  out.    Grant  v,  Raymond,  6  Pet.,  218. 
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1687-1702.  PRACTICE. 

§  1C87.  On  qnestion  of  new  trial. —  A  division  of  opinion  in  relation  to  the  granting  of  a 
new  trial  is  not  capable  of  being  certified  to  the  supreme  court  of  the  United  States  for  its 
decision,  as  the  granting  of  a  new  trial  lies  entirely  within  the  discretion  of  the  trial  court. 
Jones  v.  Van  Zandt,  5  How.,  215 ;  Lanning  v.  London,*  4  Wash.,  832 ;  United  States  v.  Daniel,* 
6  Wheat,  542. 

§  1688.  A  difference  of  opinion  will  not  be  certified  to  by  the  judges,  in  order  to  allow  a 
case  to  be  carried  before  the  supreme  court,  when  only  one  judge  was  present  at  the  trial ; 
and  it  is  not  sufficient  to  carry  a  case  up  that  a  difference  should  be  certified  to  as  existing 
upon  a  motion  for  a  new  trial.    Taylor  v.  Carpenter,  2  Woodb.  &  M.,  1. 

§  1689.  Although  a  division  of  opinion  cannot  be  certified  on  a  motion  for  a  new  trial,  the 
circuit  court  will  give  such  a  direction  to  the  case  that  a  certificate  may  be  obtained  under 
the  statute.    United  States  v.  FuUerton,  6  Blatch.,  275. 

§  1600.  Safflclency  of  certificate.—  When  the  points  certified  are  not  distinctly  stated  the 
case  will  be  dismissed  for  want  of  jurisdiction.  Sadler  v.  Hoover,*  7  How.,  646;  Nesmith 
1?.  Sheldon,*  6  How.,  41. 

§  1691.  Where  the  facts  are  not  sufficiently  set  forth  in  the  record,  in  a  certificate  of  divis- 
ion, the  supreme  court  will  not  answer  but  will  remand  the  case  for  further  proceedings. 
United  Stales  v.  City  Bank.*  19  How.,  385;  Wolf  v.  Usher,*  3  Pet.,  269. 

§  1692.  Where,  upon  certificate  of  division  of  opinion,  the  points  upon  which  the  judges 
below  were  opposed  were  too  imperfectly  stated  to  enable  the  supreme  court  to  pi-onounce 
any  opinion  thereon,  such  court  simply  certified  that  for  such  reason  they  could  not  decide 
the  points.    Perkins  v.  Hart,  11  Wheat.,  237. 

§  1698.  It  is  not  necessary  that  a  certificate  of  division  of  opinion  should  explicitly  state 
that  it  was  granted  at  the  request  of  either  party,  if  such  request  may  be  inferred  from  what 
appears  in  the  record.     United  States  v.  Harris,  16  Otto,  629. 

§  1694.  The  question  of  fraud  being  one  of  mixed  law  and  fact,  the  facts  must  be  fully  cer- 
tified so  as  to  present  the  question  distinctly  or  the  case  will  have  to  be  remanded.  Ogilvie  v. 
Knox  Insurance  Co.,  18  How.,  577. 

§  1695.  A  certificate  must  show  the  particular  point  upon  which  the  judges  differed,  and  a 
certificate  that  the  question  was  whether  or  not  a  demurrer  should  be  sustained  is  not  suffi- 
cient to  give  jurisdiction,  even  though  the  demurrer  itself  assigns  causes.  United  States  v. 
Briggs,*  5  How.,  208. 

g  1696.  Upon  a  certificate  of  division  of  opinion  among  the  judges  of  a  circuit  court  as  to 
whether  a  certain  Spanish  officer  had  authority  under  the  Spanish  government  to  do  a  cer- 
tain act,  upon  which  certificate  no  sufficient  facts  were  stated  to  enable  the  supreme  court  to 
give  any  opinion,  the  latter  court  returned  answer  to  the  former  court  that  the  facts  were 
too  imperfectly  stated  for  them  to  decide  the  question.  Carriugton  v.  Merchants*  Ins.  Co.,  8 
Pet,  495. 

§  1697.  Certificate  bringing  up  whole  case. —  The  supreme  court  have  not  jurisdiction  of 
a  certificate  of  division  which  brings  up  the  whole  case,  though  certified  on  various  separate 
points.  White  v.  Turk.*  12  Pet.,  288;  United  States  v.  Bailey,*  9  Pet.,  267;  Saunders  r. 
Gould,*  4  Pet.,  892;  Luther  v,  Borden,  7  How.,  47. 

§  1698.  The  supreme  court  has  not  jurisdiction  of  a  certificate  of  division  when  facts  are 
brought  up  as  well  as  law,  or  when  the  whole  case  is  presented  in  the  certificate.  Weeth  v. 
New  England  Mortgage  Co.,*  16  Otto,  605;  Daniels  r.  Railroad  Co.i  8  Wall.,  257. 

§  1699.  A  question  embracing  the  merits  of  the  whole  case  cannot  be  referred  to  the  su- 
preme court  by  a  certificate  of  division  of  opinion  of  the  judges  in  the  circuit  court;  the  cer- 
tificate must  present  one  or  more  single  specific  points.     Harris  v,  Elliot,  10  Pet.,  25,  56. 

§  1700.  The  question  whether  on  the  whole  evidence  the  defendant,  who  was  sued  as  guar- 
antor, was  imputable  with  notice  that  plaintiff  was  acting  on  faith  of  the  guaranty,  is  a  ques- 
tion of  fact,  and  not  proper  to  be  certified  to  the  supreme  court  oipon  a  division  of  opinion. 
Adams  v.  Jones,  12  Pet,  207. 

§  1701.  Where  a  certificate  of  division  of  opinion  stated  that  the  question  upon  which  the 
division  occurred  was  whether,  upon  the  pleas  and  demurrer  thereto,  sufficient  matter  at> 
peared  to  bar  the  action,  or  whether  the  plaintiff  was  entitled  to  judgment  thereon,  the  su- 
preme court  said  that,  under  the  circumstances  of  the  case,  it  did  not  understand  that  any 
question  was  raised  as  to  the  sufficiency  of  the  pleas  in  point  of  form,  but  simpl^  whether, 
upon  the  merits,  the  matter  thereby  set  up  was  sufficient  to  bar  the  action.  Mason  v.  Hale, 
12  Wheat.,  370. 

§  1702.  When  eertiflcate  of  dirisloD  will  not  lie.— Under  the  act  of  1802  the  supreme 
court  has  no  jurisdiction,  upon  certificate  of  division,  of  questions  of  practice  or  sound  dis- 
cretion, nor  in  any  case  that  would  not,  if  decided  below,  be  open  to  revision  upon  appeal  or 
writ  of  error.  Wiggins  v.  Gray,*  24  How.,  303;  Packer  v.  Nixon,*  10  Pet.,  408;  Smith  v. 
Vaughan,*  10  Pet,  866;  Davis  r.  Braden,*  10  Pet.,  286. 
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DIVISION  OF  OPINION.  §g  1708-1720. 

§  1708.  Where  only  questions  of  fact  are  certified  the  supreme  court  has  no  jurisdiction; 
only  questions  of  law  upon  distinct  points  in  a  cause  can  be  brought  up  by  certificate.  Brobat 
V,  Brobst,*4  Wall,  2. 

S  1 704.  The  supreme  court  will  not  answer  a  hypothetical  question  coming  up  on  a  certifi- 
cate of  division.    Pelham  v.  Rose,  9  Wall.,  108. 

§  170o.  The  supreme  court  will  not  consider,  upon  a  certificate  of  division  of  opinioq,  nn 
abstract  question  which  does  not  arise  in  the  cause.  City  of  New  York  v,  Miln,  11  Pet.,  129. 
144;  Havemeyer  v,  Iowa  County,  8  Wall.,  294. 

§  1700.  Under  the  act  of  1802  only  questions  of  law  may  be  certified  to  the  supreme  court. 
and  the  question  as  to  the  similarity  of  a  machine  with  one  patented  is  not  a  proper  question 
to  be  certified.     Wilson  v.  Barnum,*  8  How.,  258. 

8  1707.  Upon  a  certificate  of  division  of  opinion  among  the  judges  of  the  circuit  court  on 
the  question  whether  the  marshal  was  entitled  to  poundage  in  a  certain  case,  the  supreme 
court  said  it  had  no  jurisdiction  of  such  matter,- the  division  of  opinion  not  being  upon  any 
matter  arising  at  the  trial  of  the  cause.    Bank  of  United  States  v.  Green,  6  Pet.,  26. 

§  1708.  A  certificate  of  division  in  a  circuit  court  gives  the  supreme  court  jurisdiction  only 
over  the  points  on  which  the  judges  were  divided.  Hence  an  inquiry  whether  the  parties 
were  properly  before  the  circuit  court  cannot  arise  on  a  certificate  not  it^lating  to  that  point. 
Wyman  v.  Southard,  10  Wheat.,  1. 

§  1 709.  A  difference  of  opinion  among  the  judges  of  the  circuit  court  upon  the  question 
whether  a  plaintiff  in  ejectment  should  be  permitted  to  enlarge  the  term  laid  in  the  declara- 
tion on  a  scire  facias  to  revive  the  judgment,  being  upon  a  matter  resting  wholly  in  their 
discretion,  is  not  cognizable  by  the  supreme  court  upon  a  certificate  of  division.  Smith  v. 
Vaughn,  10  Pet,  867. 

§1710.  A  difference  of  opinion  among  the  judges  of  the  circuit  court  upon  a  motion  to  re- 
vive a  suit  against  the  personal  representatives  of  the  defendant,  who  died  pending  the  suit, 
being  upon  a  mere  matter  of  discretion,  is  not  cognizable  by  the  supreme  court  upon  a  cer- 
tificate of  division.    Davis  v.  Braden,  10  Pet.,  288. 

§1711.  Where,  upon  a  certificate  of  division  of  opinion  between. the  judges  of  the  circuit 
court,  it  appears  that  the  whole  case  has  been  broken  up  into  points,  some  of  which  are  purely 
hypothetical  and  will  only  arise  under  a  particular  answer  to  some  other  question,  the  su- 
preme court  takes  no  jurisdiction  and  the  case  will  be  dismissed.  Nesmith  v,  Sheldon,  6 
How.,  48;  Webster  v.  Cooper,  10  How.,  54. 

S  1712.  Where  the  sapreme  eoart  is  equally  dlrided  over  a  certificate  of  division  the  case 
will  be  remitted  that  the  circuit  court  may  take  action.   Hannauer  v.  Woodruff,*  10  Wall.,  482. 

§  1718.  Where,  upon  a  certificate  of  division  of  opinion,  the  supreme  court  is  also  divided 
in  opinion  the  bill  will  be  dismissed.    Coleman  v.  Hudson  River  Bridge  Co.,  5  Blatch.,  56. 

§1714.  A  case  was  certified  to  the  supreme  court  upon  division  of  opinion  as  to  two  points. 
Th«  supreme  court,  being  also  divided  in  opinion  as  to  one  point,  certified  no  decision  theie- 
upon,  and  the  case  was  disposed  of  on  the  second  point,  upon  which  the  supreme  court  was 
unanimous.    Somerville  v.  Hamilton,  4  Wheat.,  280. 

g  1 715.  Where,  after  final  hearing  in  an  equity  cause,  there  was  a  certificate  of  division  of 
opinion  on  the  question  of  jurisdiction,  and  after  consideration  the  judges  of  the  supreme 
coart  were  equally  divided  in  opinion,  the  case  was  remitted  to  the  circuit  court  that  the  bill 
might  be  dismissed  and  the  parties  might  have  an  opportunity  to  appeal.  SiUiman  v.  Hudson 
River  Bridge  Co.,*  1  Black,  582. 

§  1710.  ((aaliflcaiion  of  Judges  certifying.— The  supreme  court  has  no  jurisdiction  of  a 
certificate'  of  division  where  one  of  the  judges  below  was  qualified  to  sit  and  the  other  not. 
United  States  v,  Emholt,*  15  Otto,  414. 

g  1717.  Where  t^  district  judge  improperly  sat  in  the  circuit  court  in  a  case  which  came 
there  by  writ  of  error  from  the  district  court,  the  supreme  court  had  not  jurisdiction  over  a 
certificate  of  division  among  the  judges  sitting  in  the  circuit  court.  United  States  v,  Lan- 
caster,* 5  Wheat.,  484. 

$^1718.  A  district  court  judge  could  not  sit  as  a  member  of  the  circuit  court  with  a  justice 
of  the  supreme  court  upon  questions  adjourned  to  that  court,  under  the  provisions  of  the 
bankruptcy  act,  and  therefore  the  points  adjourned  could  not  be  brought  before  the  supreme 
court  on  certificate  of  division  of  opinion.    Nelson  v,  Carland,  1  How.,  265. 

^  1719.  Under  the  act  of  April  29,  1802,  a  division  of  opinion  between  judges  of  the  circuit 
court  may  be  certified  to  the  supreme  court  of  the  United  States  when  such  difference  ex- 
ists between  the  circuit  judge  and  the  associate  justice  of  the  supreme  court  sitting  together, 
as  well  as  when  it  exists  between  either  of  these  judges  and  the  district  judge.  Insurance  Co. 
tr.  Dunham.  11  Wall.,  1. 

i  172SO.  In  criminal  eases. —  The  supreme  court  has  not  jurisdiction  over  a  certificate  of 
division  upon  a  motion  to  quash  an  indictment.    United  States  v.  Avery,*  18  WalL,  251. 
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5 1721-1 782.  PRACTICE. 


§  1721.  A  criminal  case  can  be  carried  from  a  circuit  court  to  the  supreme  court  of  the 
United  States  by  no  appellate  proceedings  other  than  a  certificate  of  division  of  opinion  upon 
a  question  arising  at  the  trial.    Ex  parte  Grordon,  1  Black,  508. 

§  1722«  The  only  case  in  which  the  supreme  court  of  the  United  States  is  authorised  even  to 
express  an  opinion  on  the  proceedings  in  a  circuit  court  in  a  criminal  case  is  when  the  judges 
of  the  circuit  court  are  opposed  in  opinion  upon  a  question  arising  at  the  trial,  and  certify  it 
to  the  supreme  court  for  jits  decision.    Ibid, 

§  1 728.  Where  the  special  verdict  in  an  indictment  for  not  affixing  a  stamp  to  a  certain  in- 
strument, under  the  one  hundred  and  fifty-eighth  section  of  the  internal  revenue  act  of  June 
30,  1864,  did  not  find  any*  intent,  and  intent  was  the  elBsence  of  the  crime,  the  supreme  court 
of  the  United  States,  upon  certificate  of  division  of  opinion,  refused  to  decide  the  questioo 
whether,  upon  the  facts  disclosed  in  such  verdict,  a  stamp  was  required  upon  the  instrument 
or  not.    United  States  v.  Buzzo,  18  Wall.,  125. 

§  1724.  In  a  criminal  case,  not  capital,  the  court  refused  to  delay  the  trial  to  await  the 
presence  of  another  justice  so  that  any  division  of  opinion  could  be  certified  to  the  supreme 
court,  on  the  ground  that  the  prisoner  had  ample  security  upon  a  motion  in  arrest  of  judg- 
ment or  for  a  new  trial.    United  States  v.  Fullerton,  6  Blatch.,  275. 


XV.  Equity. 

SUMMAKY  —  Ifof ton  to  file  original  bill  in  supreme  court,  §  1725,^ Signature  of  counsel  to 
bill,  §  1726.—  When  caseis  at  issue,  g  1727.— JBtflf/if  of  defendant  to  speed  the  cause,  %  1728. 
Motion  for  leave  to  file  supplemental  bill,  §§  1729, 1730. —  Neic  bill  for  purpose  of  discovery, 
§  1781.—  Use  of  exhibits  and  documents  at  hearing,  g  1782. 

§  1 725.  A  motion  for  leave  to  file  an  original  bill  in  the  supreme  court  will  only  be  heard 
ex  parte,  except  under  special  circumstances.    C^eorgia  v.  Grant,  §  1788. 

§  1728.  Under  equity  rule  24,  requiring  signature  of  counsel  to  a  bill,  it  is  sufficient  for 
counsel  to  sign  his  name  with  the  addition  **  solicitor  for  complainant,"  instead  of  the  words 
*'  of  counsel,"  and  it  seems  that  the  name  alone  would  be  sufficient.  Stinson  v.  Hildrup^ 
§1784. 

§  1727.  A  cause  is  not  at  issue  for  the  purpose  of  taking  proof,  under  equity  rule  89,  until  it 
is  at  issue  as  to  all  the  defendants.    Gilbert  v.  Van  Arman,  §i^  1735,  1736. 

§  1728.  When  a  defendant  has  answered,  and  complainant  unreasonably  delays  bringing 
about  an  issue  as  to  the  others,  the  defendant  may,  by  motion,  compel  complainant  to  speed 
the  cause  or  dismiss  his  bill.    Ibid. 

§  1729.  On  a  motion  for  leave  to  file  a  supplemental  bill,  the  court  only  looks  to  see  if  the 
plaintiff  states  circumstances  which,  if  properly  pleaded,  would  sustain  a  supplemental  bill. 
Parkhurst  v.  Kinsman,  §§  1737-1789. 

g  1730.  A  petition  for  leave  to  file  a  supplemental  bill  bringing  in  a  new  party  need  not 
contain  such  allegations  as  would  be  requisite  in  the  bill  itself.  It  will  be  sufficient  if  they 
substantially  charge  the  party  with  concert  with  defendant  to  defeat  plaintiffs  rights.  Ibid* 

§  1781.  When  discovery  is  sought  in  regard  to  particulars  not  stated  in  the  original  bill, 
and  an  answer  has  been  put  in  to  that,  a  new  bill  may  be  filed  instead  of  an  amendment  U> 
the  original.    Ibid, 

§  1782.  At  a  hearing  upon  the  pleadings,  exhibits  and  documents  not  made  part  of  the 
pleadings  cannot  be  introduced.    Robinson  Tobacco  Co.  v.  Philips,  g  1740. 

[Notes.  —  See  §§  1741-1903.] 

STATE  OF  GEORGIA  v.  GRANT. 
(6  Wallace,  241,  242.    1867.) 

Motion  for  leave  to  file  a  bill  on  behalf  of  the  state  of  Georgia  against  Gen- 
erals Grant,  Meade  and  others. 

Opinion  by  Chase,  0.  J. 

The  court  has  adopted  no  rules  governing  suits  in  oases  of  original  jurisdic- 
tion. In  cases  of  equity,  however,  it  has  been  the  usual  practice  to  hear  a. 
motion  in  behalf  of  the  complainant  for  leave  to  file  the  bill,  and,  leave  having 
been  given,  subsequent  proceedings  have  been  regulated  by  orders  made  from 
time  to  time  as  occasion  required. 
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EQUITY.  §g  1788, 1784. 

§  1 733.  A  motion  for  leave  to  fie  an  original  hill  will  only  he  heard  ex  parte. 
The  motion  for  leave  has  usually  been  heard  ex  parte^  except  at  the  last 
term,  when  leave  was  asked  in  behalf  of  the  state  of  Mississippi  to  file  a  bill 
against  the  president  of  the  United  States.  4  Wall.,  475.  Under  the  peculiar 
circumstances  of  that  case  it  was  thought  proper  that  argument  should  be 
beard  against  the  motion  for  leave.  We  perceive  no  reason  for  making  such 
an  exception  in  the  case  of  the  present  motion.  It  will  be  heard,  there- 
fore, on  the  regular  motion  day,  and  only  on  the  part  of  the  complainant; 
and  the  court  will  require  that  ten  printed  copies  of  the  bill  be  filed  with  the 
clerk  before  the  hearing. 

The  practice  now  observed  may  be  regarded  as  that  which  will  hereafter  be 
adopted  in  all  cases  of  original  equity  jurisdiction. 

STINSON'  t7.  HILDRUP. 
(Circuit  Court  for  lUinois:  8  Bissell,  876-879.    1878.) 

Opinion  by  Drumhond,  J. 

Statement  of  Facts. —  The  question  is  whether  the  order  made  by  the 
court  on  the  15th  of  November  was  correct.  The  bill  is  signed  by  the  com- 
plainant in  his  own  person,  and  by  J.  C.  Dunlevy  and  John  I.  Bennett,  "so- 
licitors for  complainant."  The  reason  of  the  decision  of  the  court  seems  to 
have  been  because  of  the  addition  made  to  the  signatures  of  Messrs.  Danlevy 
and  Bennett,  *^  solicitors  for  complainant,"  instead  of  the  words,  "  of  counsel,'' 
or  ^^  counsel  for  complainant." 

§  1734.  What  18  a  etijfficietit  compliance  with  the  twenty-fourth  equity  rvls 
requiring  bUls  to  he  signed  hy  "  counseV^ 

The  defendants  insist  that  it  is  not  a  sufficient  compliance  with  the  rule 
for  a  person  who  is  a  counselor  of  the  court  to  state  that  he  is  a  solicitor  for 
the  complainant,  but  that  he  should  state  that  he  is  ''of  counsel  for  the  com- 
plainant." The  twenty -fourth  rule  in  equity  is  as  follows:  ''Every  bill  shall 
contain  the  signature  of  counsel  annexed  to  it,  which  shall  be  considered  as 
an  affirmation  on  his  part  that  upon  the  instructions  given  to  him,  and  the 
case  laid  before  him,  there  is  good  ground  for  the  suit  in  the  manner  in  which 
it  is  framed." 

Of  course  this  rule  is  obligatory  in  all  cases,  and  it  may  be  said  that  no  bill 
is  complete  unless  it  is  complied  with.  It  is  not  questioned,  as  I  understand, 
that  J.  C.  Dunlevy  and  John  I.  Bennett  were,  at  the  time  they  appended  their 
signatures  to  the  bill,  counselors  of  the  court;  but  it  is  claimed  that  4s  they 
appear  simply  in  the  character  of  solicitors  it  is  different  from  that  of  coun- 
selors. The  authorities  which  have  been  referred  to  by  the  counsel  of  the  de- 
fendants are,  most  of  them,  from  the  English  courts,  where,  as  is  well  known, 
there  is  a  distinction  between  attorneys,  solicitors  and  barristers,  and  it  might 
be  a  very  proper  practice  in  courts  where  there  was  this  distinction  that  there 
should  be  added  to  the  signature  the  description  of  that  part  of  the  profession 
to  which  the  person  belonged,  whether  a  solicitor,  an  attorney  or  a  barrister, 
bat  there  is  no  such  distinction  in  our  courts  and  under  our  practice;  and  the 
reason  of  the  rule  requiring  the  description  of  the  person  to  be  added  ceasing, 
the  rale  itself,  it  would  seem,  ought  to  cease.  An  attorney  regularly  admitted 
to  practice  in  this  court  is  a  counselor  of  the  court  within  the  twenty-fourth 
rule.  A  distinction  is  sometimes  made  as  to  these  terms,  which  is  purely  arbi- 
trary, between  proceedings  in  equity  and  at  common  law.    The  practice  of 
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the  bar  generally  is,  when  a  member  signs  a  common-law  pleading  it  is  as 
attorney ;  if  an  equity  pleading,  he  signs  it  as  solicitor.  Bat  this  is  a  dis- 
tinction arising  merely  from  the  two  kinds  or  modes  of  proceeding.  He  is 
counsel  and  attorney  of  the  court  in  whichsoever  form  he  appends  his  signa- 
ture. In  common-law  proceedings  we  speak  of  the  actor,  or  party  bringing 
the  suit,  as  plain tifif,  and  in  equity  proceedings  as  complainant;  bat  in  point 
of  fact  this  is  a  distinction  without  a  difference.  The  complainant  in  the 
equity  proceeding  is  the  "  plaintiff,"  as  the  plaintiff  in  the  common-law  pro- 
ceeding is  the  ^'  complainant."  They  are  convertible  terms,  although,  for  the 
purpose  of  distinguishing  whether  the  suit  is  at  law  or  in  equity,  different 
names  are  sometimes  used.  In  the  equity  rules  of  the  supreme  court,  the  actor 
is  always  called  plaintiff  and  not  complainant. 

It  will  be  observed  that  the  twenty -fourth  rule  does  not  require  that  the  party 
signing  as  counsel  shall  give  any  character  to  his  signature.  It  does  not  say 
that  he  shall  designate  that  he  is  of  counsel,  or  solicitor,  or  an  attorney,  but  sim- 
ply that  his  signature  shall  be  annexed  to  the  bill.  '^  The  bill  shall  contain  the 
signature  of  counsel."  It  might  be  a  matter  of  grave  doubt,  whether,  in  point 
of  fact,  the  true  construction  of  this  rule,  if  a  counselor  of  the  court  did 
actually  append  his  signature  to  the  bill,  would  require  him  to  describe  him- 
self in  any  other  way  than  what  might  be  inferred  from  the  mere  signature 
itself. 

I  am  somewhat  at  a  loss  to  know  what  is  the  distinction,  under  our  practice, 
between  the  terms  "  solicitor "  and  "  counselor."  I  should  be  very  much  in- 
clined to  think  that,  if  there  were  the  signature  of  counsel  to  the  bill,  whether 
he  was  described  as  "  counselor,"  as  "  solicitor  "  or  as  "  attorney,"  that  the  de- 
scription might  be  rejected  as  surplusage,  and  that  it  would  stand  as  a  compli- 
ance with  the  rule.  But,  however  this  may  be,  it  seems  to  me  clear  that  if  the 
signature  is  that  of  a  counselor  of  the  court,  and  he  is  described  as  solicitor, 
that  the  bill  ought  not  to  have  been  dismissed  on  the  motion  of  the  defend- 
ants ;  but  that  the  cross-motion  of  the  complainant  ought  to  have  been  al- 
lowed, and  the  words,  "  of  counsel  for  the  complainant,"  have  been  permitted 
to  be  added  to  the  signatures  of  Mr.  Dunlevy  and  Mr.  Bennett. 

I  am  therefore  of  opinion  that  the  order  of  the  district  court,  made  on  the 
15th  of  November,  ought  to  be  set  aside. 

GILBERT  V.  VAN  ARMAN. 
(Circuit  Court  for  Michigan:  1  Flippin.  421-428.  '  1875.) 

Opinion  by  Longybab,  J. 

Statembi^  of  Faots. —  The  bill  in  this  cause  was  filed  to  foreclose  a  mort- 
gage, July  24,  1872.  The  defendant,  Wm.  H.  Brown,  put  in  his  separate  an- 
swer May  26,  1873,  to  which  a  replication  was  duly  filed  June  10,  1873.  No 
further  proceedings  were  had  until  July  11, 1874,  when  the  bill  was  duly  taken 
as  confessed  by  the  remaining  defendants,  John  and  Amanda  S.  Yan  Arman, 
by  an  order  pro  confesso  entered  on  that  day.  Thirty-four  days  after  the  last- 
named  day,  to  wit,  August  14, 1874,  complainant,  moved  for  the  appointment 
of  an  examiner,  and  to  assign  the  time  for  taking  proofs,  etc.  That  motion 
was  denied,  but  with  leave  to  complainant-  to  renew  the  same,  which  was 
done  January  18,  1875,  and  the  latter  motion  is  the  one  now  under  considera- 
tion. 

By  equity  rule  69  it  is  provided  that  ^^  three  months  and  no  more  shall  be 

276 


EQUITY.  §§1736,1780. 

allowed  for  taking  of  testimony  after  the  cause  is  at  issue,  unless  the  court  or 
judge  thereof  shall,  upon  special  cause  shown  by  either  party,  enlarge  the 
time;  and  no  testimony  taken  after  such  period  shall  be  allowed  to  be  read  in 
evidence  at  the  hearing." 

The  objection  made  to  granting  the  motion  on  both  occasions,  when  first 
made  and  now  upon  the  renewal  of  the  same,  was  that  the  same  was  not 
made  within  three  months  after  the  cause  was  at  issue  as  to  the  defendant 
Brown,  and  was  therefore  too  late  under  the  said  rule  69,  the  time  for  taking 
proofs  not  having  been  enlarged  as  provided  by  that  rule. 

The  motion,  when  fipst  made,  was  within  three  months  after  the  bill  had 
been  taken  as  confessed  by  the  defendants  other  than  defendant  Brown,  but 
more  than  that  time  after  the  cause  was  at  issue  as  to  him.  The  present  mo- 
tion, although  made  more  than  three  months  after  the  bill  was  so  taken  as 
confessed,  yet,  being  a  renewal  of  the  former  motion  by  leave  of  the  court,  it 
must  be  considered  as  made  at  the  time  of  the  making  of  the  former  motion. 
The  objection  to  the  motion,  therefore,  raises  the  question  as  to  when  a  cause 
in  equity  is  to  be  considered  at  issue  within  the  meaning  of  rule  69,  where, 
as  in  this  case,  there  are  several  defendants,  as  to  some  of  whom  there  is  an 
issue  on  answer  and  replication,  and  as  to  some  of  whom  the  bill  is  taken  as 
confessed. 

§  1735.    Wken  a  catcse  is  at  is^ue  under  equity  rule  69. 

The  limitation  of  rule  69  is  three  months  after  the  cauise  is  at  issue.  Can 
the  cause  be  said  to  be  at  issue  when  an  issue  has  been  formed  as  to  only  one 
or  more  of  several  defendants  but  not  as  to  the  others?  If  it  can  be  so  held 
for  the  purpose  of  taking  proof  within  the  meaning  of  rule  69,  then  there  can 
be  no  good  reason  why  it  must  not  be  so  held  for  the  purposes  of  final  hear- 
ing; but  it  is  well  settled  that  such  a  holding  would  be  erroneous.  ''The 
cause  *'  includes  the  parties  to  the  suit,  and  all  of  them,  as  much  as  it  does  the 
sabject-matter  of  the  suit ;  and  therefore  until  it  is  at  issue  as  to  all  the  de- 
fendants, where  there  are  more  than  one,  or  is  at  issue  as  to  one  or  more,  and 
an  issue  has  been  waived  by  the  others  by  allowing  the  bill  to  be  and  it  has 
actually  been  taken  as  confessed  as  against  them,  ''  the  cause  "  cannot  be  said 
to  be  at  issue  within  the  meaning  of  rule  69. 

§  1736.  How  an  issue  may  he  hastened  by  a  defendant. 

If,  after  one  or  more  of  the  defendants  have  answered  and  the  cause  is  at 
issue  as  to  him  or  them,  the  complainant  unreasonably  delays  compelling  an 
issue  as  to  the  other  defendants,  or  taking  the  bill  as  confessed  as  to  them,  the 
defendants  as  to  whom  the  cause  is  so  at  issue,  if  the  delay  is  injurious  to 
them,  may  undoubtedly  have  an  order,  on  proper  application  and  showing,  to 
compel  the  complainant  to  speed  the  cause  or  have  his  bill  dismissed.  But 
the  three  months  within  which  the  proofs  must  be  taken  under  rule  69  do  not 
begin  to  run  until  the  cause  is  at  issue  as  to  all  the  defendants,  or  at  issue  as 
to  some  and  taken  as  confessed  as  to  all  the  others.  It  results  that  the  mo- 
tion must  be  granted  and  the  time  be  enlarged  for  that  purpose. 

PARKHURST  t;.  KINSMAN. 
(Circuit  Court  for  New  York :  2  Blatchford,  72-76.     1848.) 

Statements  of  Facts. —  Application  for  leave  to  file  a  supplemental  bill 
making  Goddard  a  party  and  adding  new  charges  against  Kinsman,  based 
partly  on  recent  facts,  and  partly  on  newly-discovered  evidence.    Notice  hav- 
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ing  been  served  oo  Kinaman  aad  Goddard,  bofeb  opposed  tbe  appiicatioa  on 
grounds  that  wiU  appear  sufficiently  in  the  opinion  of  the  court.  The  original 
bill  was  foanded  on  an  agreement  between  the  plaintiif  and  Kinsman,  which, 
upon  certain  conditions,  gave  to  the  latter  the  right  to  use  the  former's  patent. 
There  had  been  a  provisional  injunction,  however,  forbidding  any  further  mak- 
ing or  selling  of  the  machines. 

§  1737.    When  supplemental  hiUs  are  permitted. 

Opinion  by  Bbtts,  J. 

It  seemed  to  be  supposed  on  the  argument,  by  tbe  counsel  for  the  defend- 
ant,  that  the  supreme  conrt  in  requiring,  by  rule  57,  notice  to  be  given  oa  an 
application  for  leave  to  file  a  supplemental  bill,  had  put  the  petition  upon  tbe 
footing  of  the  bill  itself  when  filed,  and  that  the  application  could  be  defeated 
by  showing  that  the  petition  did  not  make  a  case  establishing  the  propriety 
of  the  bill,  and  the  legal  liability  of  the  party  sought  to  be  brought  in,  to  the 
remedy  sought  by  the  suit.  Such,  however,  is  not  the  effect  of  the  rule.  It 
does  not  essentially  change  the  practice  as  it  before  existed.  In  England  and 
in  this  state  supplemental  bills  were  allowed  to  be  tiled  only  by  leave  of  the 
court  (Dan.  Oh.  Fr.,  1655,  Am.  ed.,  and  notes;  Eager  v.  Price,  2  Paige,  333; 
Lawrence  t;.  Bolton,  3  id.,  294) ;  and  the  court,  in  addition,  frequently  ordered 
notice  to  be  given  of  the  application.  Eager  v.  Price,  2  Paige,  333.  The  de- 
sign of  notice  is  to  avoid  precipitation  and  a  needless  accumulation  of  plead- 
ings. But  the  court  inquires  no  further  than  to  see  whether  probable  cause 
exists  for  the  new  proceeding.  The  petition,  accordingly,  need  not  embrace 
the  averments  intended  to  be  inserted  in  the  supplemental  bill,  but  need  only 
advise  the  opposite  party  and  the  court  of  the  ground  on  which  the  relief  is 
applied  for.  The  court  may,  therefore,  deny  leave  to  file  a  supplemental  bill, 
and  yet  permit  an  amendment  of  the  original  bill;  and  this  ability  to  shape 
and  abridge  the  pleadings  may  be  the  reason  of  the  practice  which  requires 
the  assent  of  the  court  to  the  filing  of  a  supplementsd  bill.  In  my  opinion, 
then,  all  that  the  court  looks  to  on  motions  of  this  description  is  to  see  that 
the  plaintiff  states  facts  or  circumstances  which,  if  properly  pleaded,  would 
susitain  a  supplemental  bill. 

§  1738.  What  are  sufficient  averments  as  to  a  new  party  to  he  brought  into 
the  suit  to  authorize  a  supplemental  hiU. 

The  allegations  in  the  petition  in  regard  to  Ooddard  would  undoubtedly  be 
insufficient  as  averments  in  a  supplemental  bill,  but  they  embrace  matters 
which,  if  well  pleaded,  may  charge  him  as  a  party  to  the  suit.  The  court  will 
not  decide  this  motion  on  the  technical  rules  applicable  to  a  demurrer.  The 
petition  is  sufficiently  definite  in  charging  that  Goddard  has  become  connected 
with  the  subject-matter  of  the  suit  against  Kinsman  since  the  original  bill 
was  filed,  and  is,  in  that  connection,  doing  those  acts  in  relation  to  tbe  inter- 
ests of  the  plaintiff  whi6h  this  court,  by  injunction,  has  restrained  Kinsman 
from  doing;  and  that  is,  in  substance,  sufficient,  according  to  all  the  author- 
ities, to  authorize  the  plaintiff  to  bring  Goddard  before  the  court  in  the  same 
suit  to  answer  for  his  proceedings.  On  these  points  the  plaintiff  is  entitled  to 
a  discovery  from  Goddard.  It  is  a  mistake  to  construe  the  petition  as  setting 
up,  as  the  ground  of  complaint,  an  independent  infringement  b}^  Goddard  of 
the  plaintiff's  rights  under  his  patent.  Its  bearing  and  manifest  intent  is  to 
charge  on  Goddard  a  combination  with  Kinsman,  and  an  acting  in  concert 
with  him  to  defeat  the  right  the  plaintiff  has  to  restrain  Kinsman  on  the  equi- 
ties of  tbe  original  bill.     It  is  enough,  on  this  motion,  to  allege  such  concert 
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and  combination  on  information  and  belief,  wbetfaeir  6acb  a  ebarge  would  or 
would  not  be  sufScient  in  the  bill  itself.  The  leave  prayed  for  must,  there- 
fore^  be  granted  in  respect  to  Goddard. 

§  1739.  When  a  wi/pplemenial  iiU  will  be  permitted  to  take  the  place  qfan 
amended  bill. 

Most  of  the  matters  sought  to  be  inserted  in  the  supplemental  bill  in  respect 
to  Kinsman  would  be  proper  subjects  of  amendment  to  the  original  bill,  and 
could  not  lay  the  foundatioii  for  a  supplemental  i:>ill.  1  HofF.  Ch.  Pr.,  893, 
398;  Story's  Eq.  PL,  §  333.  But,  as  a  discovery  is  sought  from  Kinsman  in 
regard  to  particulars  not  stated  in  the  original  bill,  and  an  answer  to  that  has 
been  already  put  in  by  him,  the  course  of  practice  will  justify  the  filing  of  a 
new  bill.    Mitf.  PI.,  62,  3d  Amer.  ed.,  99,  and  note. 

The  laches  impoted  to  the  plaintiff,  in  not  pushing  forward  bis  suit  since 
Kinsman's  plea  and  answer  v;ere  put  in,  might  perhaps  call  for  a  fuller  excuse, 
before  tbe  court  would  allow  the  plaintiff  to  change  the  issues  by  amending 
the  original  bill.  Even  then,  however,  the  objection  would  not  stand  upoA 
the  ground  of  any  essential  injury  to  the  defendant  to  arise  from  permitting 
such  amendment,  for  it  is  not'  shown  that  any  proofs  have  been  taken  by 
either  party  under  the  issues,  or  that  the  defendant  has  availed  himself  of  hid 
privilege  under  our  practice  of  speeding  the  cause.  But  a  supplemental  bill 
may  be  filed  at  any  stage  of  a  cause,  even  after  decree  rendered  (Story's  Eq. 
PL,  §  388),  and  the  nature  of  the  present  litigation  would  induce  the  court  to 
lend  all  reasonable  aid  to  have  every  dispute  between  the  parties  in  respect  to 
their  rights  as  involved  in  it  definitively  settled,  and  to  leave  nothing  to  be 
called  up  and  pursued  hereafter.  Upon  these  considerations  I  shall  authorize 
the  supplemental  bill  to  be  filed  as,  prayed  for,  with  the  insertion,  as  against 
KinamMi,  of  the  allegations  referred  to  in  the  petition,  and  which  might  not, 
if  brought  forward  by  themselv^,  justify  more  than  an  order  for  amendment. 

ROBINSON  TOBACCO  COMPANY  v.  PHILIPa 
(Circuit  Court  for  New  York:  12  Federal  Reporter,  670,  S71.    1883.) 

§  1740.  Exhibits  not  a  portion  of  the  pleadings  are  not  to  le  introduced  at 
a  hearing  upon  the  pleadings. 

Opinion  by  Wallace,  J. 

This  cause  having  been  set  down  for  hearing  upon  the  pleadings  on  motion 
of  tbe  defendants,  and  because  of  the  complainant's  default  in  taking  proofs 
as  required  by  the  rules,  the  complainant  cannot  be  permitted  to  introduce 
exhibits  and  documents  upon  such  hearing  which  are  not  made  by  proper  ref- 
erence a  portion  of  this  bill.  The, order  setting  down  tbe  case  for  hearing 
upon  the  pleadings  was  made  expressly  to  preclude  the  complainant  from  in- 
troducing evidence  which  it  was  its  duty,  nnder  the  rules,  to  proffer  in  time 
to  permit  the  defendants  to  reply  to  it. 

The  bill  is  dismissed  with  costs. 

• 

81741.  Sonrees  of  eqnftj  praetlee  mles.— The  equity  jurisdiction  of  the  courts  of  the 
United  States  is  derived  from  tbe  constitution  and  laws  of  the  United  States.  Their  power 
and  rules  of  decision  are  the  same  in  all  states.  Their  practice  is  regulated  by  themselves, 
and  by  rules  established  by  the  supreme  court,  which  has  authority  by  law  to  make  such 
rules.  In  aU  these  respects  they  are  unaffected  by  state  legislation.  Noonan  v.  Braley,  2 
Black,  449. 

g  1742.  Tbe  proceedings  in  equity  in  a  circuit  court  of  the  United  States  are  regulated  by 
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the  laws  of  congress  and  bj  the  rules  of  the  supreme  court  made  under  their  authority.  Bein 
V.  Heath,  12  How.,  168. 

§  1 743.  Equity  practice  in  the  courts  of  the  United  States,  when  not  controlled  by  an  act 
of  congress  or  rules  of  the  supreme  court,  is  in  general  regulated  by  the  practice  of  the 
English  courts  of  chancery  before  the  "  new  rules."  Goodyear  v,  Pro^.  Rubber  Co.,*  2  Fish. 
Pat.  Cas.,  499. 

§  1 744.  In  matters  of  chancery  practice  the  United  States  courts  follow  the  high  court  of 
chancery  of  England.     Hubbard  v.  Turner,  2  McL.,  519. 

§  1 745.  A  territorial  court  sitting  in  equity,  like  the  circuit  courts  sitting  in  equity,  is  gov- 
erned by  the  practice  of  the  court  of  chancery  in  England,  modified  by  acts  of  congress  and 
the  rules  of  the  supreme  court.    Orchard  v,  Hughes,  1  Wall.,  78. 

§1746.  The  practice  of  the  English  court. of  chancery,  and  not  that  of  the  court  of  ex- 
chequer, forms  the  basis  of  the  equity  practice  of  the  federal  courts.  Smith  v,  Burnham,  2 
Sumn.,  612. 

§1747.  Chancery  practice  prevails  in  equity  suits  in  Louisiana  according  to  the  equity 
rules  of  the  supreme  court,  and  the  practice  in  England  whenever  those  rules  are  silent. 
Gaines  v.  Relf,*  15  Pet.,  9. 

g  1748.  Want  of  jurisdiction  in  equity  on  account  of  there  being  a  remedy  at  law  may 
be  interposed  as  a  defense  as  well  upon  the  hearing,  or  at  any  other  stage  of  the  c-ase,  as  by 
demurrer,  plea  or  answer.    Baker  v,  Biddle,  1  Bald.,  894. 

§  1749.  Pending  the  decision  of  a  plea  to  the  jurisdiction,  a  court  of  equity  cannot  grant 
an  injunction  or  appoint  a  receiver,  but  to  avoid  the  abuse  of  dilatory  pleas  in  such  cases  a 
prompt  trial  will,  if  necessary,  be  ordered.    Ewing  v.  Blight,  8  Wall.  Jr.,  189. 

§  1750. JarisdlctloD. —  Semble,  that  it  is  too  late,  after  the  pleadings  are  closed  and  the 

evidence  published,  to  object  to  the  jurisdiction  of  the  circuit  court  either  on  account  of  the 
subject-matter  or  the  residence  of  the  parties  to  the  suit.  Nesmith  v.  Calvert,  1  Woodb.  & 
M.,  84. 

g  1 751.  Objection  to  a  bill  of  complaint  for  want  of  equity  can  be  taken  only  by  demurrer 
or  at  the  final  hearing.  A  motion  to  dismiss  for  want  of  jurisdiction  will  be  entertained  at 
i(ny  stage  of  the  cause,  or  the  court  may  stia  sponte  dismiss  the  bill  for  that  cause.  La  Yega 
V.  Lapsley,  1  Woods,  428. 

g  1 752.  When  the  circuit  court  has  dismissed  a  bill  in  equity  generally  and  ^pon  the  merits, 
and  upon  appeal  the  supreme  court  holds  that  such  circuit  court  had  no  jurisdiction  in  equity, 
the  decree  of  the  circuit  court  will  be  reversed  and  the  case  remanded  with  instructions  to 
dismiss  the  bill  for.  want  of  jurisdiction  and  without  prejudice  to  the  right  of  the  plaintiff  to 
sue  at  law,  with  costs  in  the  court  below,  and  no  costs  to  either  party  upon  the  appeal.  Bog- 
era  V,  Durant,  16  Otto,  644. 

g  1758.  Where,  on  the  complainant*s  own  showing  in  his  bill,  there  is  a  want  of  jurisdiction, 
a  defendant,  served  with  process,  may  demur,  and  there  are  precedents  for  a  summary  motion 
to  dismiss  the  bilL  But  where  the  bill  shows  apparent  jurisdiction,  the  defendant  should 
contest  the  allegations,  or  introduce  new  allegations  in  avoidance  of  the  jurisdiction  by 
plea  to  the  jurisdiction,  and  not-  a  collateral  proceeding  forming  no  part  of  the  record 
proper,  such  as  a  motion.  This  is  not  inconsistent  with  the  principle  that  at  any  time  in 
the  progress  of  a  cause  the  court  will  decline  to  act  if  want  of  jurisdiction  appears,  because 
the  modes  of  judicial  proceeding  prescribe  in  what  manner  such  facts  must  be  made  to 
appear  by  the  party  raising  the  objection.  Pond  v,  Vermont  Valley  R.  R.  Co.,  12  Blatch., 
280. 

§  1754.  Pleadings. —  It  is  not  the  practice  in  equity,  after  final  decree,  to  institute  a  nevr 
train  of  pleading..  So,  if  petitions  are  brought  after  a  final  decree  and  a  reference  to  a 
master,  it  is  not  proper  to  file  answers  to  such  petitions,  but  all  objections  to  the  relief  sought 
therein  should  be  made  before  the  master.    Lockhart  v.  Horn,  8  Woods,  542. 

g  1 755.  A  plea  to  the  jurisdiction  must  be  filed  in  a  suit  at  law  in  the  circuit  court  within 
four  days  from  the  filing  of  the  declaration ;  but  in  a  suit  in  equity  in  such  court,  such  plea, 
like  any  other  plea,  or  like  a  demurrer  or  answer,  may  be  filed  at  any  time  before  the  next 
rule  day  succeeding  that  of  the  appearance.  The  averment  of  the  citizenship  of  the  complain- 
ant, in  such  a  plea,  need  not  be  supported  by  an  absolute  affidavit,  but  one  to  the  belief  of  the 
defendant  is  sufficient.    Ewing  v.  Blight,*  1  Phila.,  676. 

g  1756.  bill. —  A  bill  should  not  be  entitled  in  the  cause  until  it  is  filed.    Sterrick  v. 

Pug?ley,»  1  Flip.,  850. 

g  1757.  An  original  bill  should  not  be  heard  until  the  cross-bill  for  a  discovery  of  matter 
showing  the  court  to  be  without  jurisdiction  is  answered.    Young  v.  Pott,*  4  Wash.,  621. 

g  1758.  An  amended  bill  cannot  be  filed  after  a  final  decree  on  the  original  bill.  French  r. 
Hay.*  22  Wall..  288. 

g  1759.  An  objection  that  leave  was  not  given  to  ffie  the  amended  bill  in  the  case,  or  that 
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there  was  no  replication,  most  be  made  in  the  lower  court  or  it  will  be  waived.  Clements 
«.  Moore,  6  Wall.,  289. 

§  1760.  A  bill  caonot  be  diamissed,  under  the  twenty-first  rule  in  equity,  for  failure  of  the 
complainant  to  reply  or  set  a  demurrer  or  plea  down  for  hearing,  unless  the  defendant  ha» 
filed  a  technical  plea  or  demurrer.    Poultney  v.  City  of  Lafayette,  S  How.,  81. 

§  1761.  sapplemental  bill. —  Where  a  sole  plaintiff,  suing  in  his  own  right,  assigns 

his  whole  interest  to  another,  the  latter  cannot  obtain  the  benefit  of  the  proceedings  by  a 
supplemental  bill,  but  only  by  an  original  bill  in  the  nature  of  a  supplemental  bill.  Tappan 
V.  Sinith,*5Bi88.,78. 

§  1 762.  A  suit  is  brought  after  the  enactment  of  the  act  of  May  4,  1858,  within  the  provis- 
ion of  such  act,  making  it  apply  only  to  suits  brought  thereafter,  if,  after  such  act,  an 
original  bill  in  the  nature  of  a  supplemental  bill  is  filed  in  order  to  bring  in  new  parties 
wanting  in  a  former  bill,  although  the  former  and  defective  bill  was  brought  before  such  act 
was  passed.    Winter  v.  Ludlow,*  8  Phila.,  464. 

§  1 768«  Complainants,  after  having  obtained  a  decree  appointing  a  receiver  to  take  charge 
of  the  defendant's  property,  filed  a  supplemental  bill  against  such  defendant  asking  for  a  dis- 
closure of  its  assets.  Held,  although,  if  the  receiver  had  proceeded  to  reduce  to  possession 
the  property  or  assets  of  the  defendant  under  the  decree,  such  a  supplemental  bill  would  not 
lie,  yet  if  no  steps  had  been  taken  by  the  receiver,  and  he  had  not  even  accepted  the  trust, 
mich  a  bill  might  be  maintained.    Dunham  v,  Eaton  &  Hamilton  R.  R,  Co.,  1  Bond,  498. 

§  1764.  cross-bilL —  Where  a  court  has  jurisdiction  of  an  original  suit  it  will  be  pre- 
sumed that  leave  to  bring  a  cross-bill  was  g^ven  if  the  court  considered  such  cross-bill.  Mul- 
ler  V,  Dows,  4  Otto,  444. 

g  1765.  A  bill  in  equity  should  be  answered  before  a  cross-bill  is  filed.  Allen  v.  Allen,* 
Hemp.,  58. 

§  1766.  A  cross-bill  by  defendants  against  complainants  which  is  answered  should  be  con- 
sidered in  a  decree  disposing  of  the  whole  case.    Moore  v.  Huntington,  17  Wall.,  422. 

g  1767.  A  cross-bill,  brought  by  one  of  the  defendants  in  a  suit  for  foreclosure,  after  a  de- 
cree of  sale  has  been  rendered,  against  another  defendant,  seeking  to  invalidate  a  prior  lien 
set  up  by  the  latter  in  his  answer  to  the  original  suit,  is  brought  too  late,  and  cannot  affect 
the  rights  of  the  plaintiffs  in  the  original  suit.    Bronson  v.  La  Crosse  &M.  R.  Co.,  2  Black,  528. 

§  1768.  Whether  the  dismissal  of  an  original  bill  carries  with  it  the  cross-bill  depends  on 
the  character  of  the  latter.  It  does  if  the  latter  sets  up  purely  defensive  matter;  it  does  not 
if  the  latter  alleges  additional  facts  relating  to  the  subject-matter  and  prays  for  affirmative 
relief  against  the  original  plaintiffs.    Lowenstein  v.  Glide  well,  5  Dill.,  825. 

§  1760.  A  bill  and  cross-bill  in  equity  do  not  necessarily  constitute  one  suit;  hence  the  de- 
fendants to  the  cross-bill  must  be  served  unless  they  voluntarily  appear,  although  they 
are  in  court  for  the  purposes  of  the  original  bill.  If  the  defendants  to  a  cross-bill  reside  be- 
yond the  jurisdiction  of  the  court,  a  federal  court  will,  contrary  to  the  general  rule  of  equity, 
allow  service  on  their  solicitor.    Ibid, 

g  1770.  When  a  cross-bill,  so-called,  asked  that  certain  releases  might  be  declared  a  bar  to 
the  proceedings  in  the  original  bill,  for  an  injunction  against  such  proceedings,  and  for  a 
subpoena  directed  to  the  solicitor  of  the  plaintiffs  in  the  original  action,  such  plaintiffs  being 
aliens  and  out  of  the  jurisdiction;  and  the  solicitors  for  the  plaintiffs  in  the  original  bill  then 
tendered  a  stipulation  allowing  the  releases  to  be  set  up  in  supplemental  answers  to  such  origi- 
nal bill,  held,  such  stipulation  makes  the  cross-bill  unnecessary  as  its  first  request.  The 
prayer  for  an  injunction  makes  the  cross-bill  as  to  that  part  an  original  bill,  and  substituted 
service  cannot  be  made  in  a  original  suit.     Heath  v.  Erie  R.  Co.,  9  Blatcb.,  816. 

g  1771. bin  of  reTivor. —  If  a  bill  of  revivor  is  defective  when  it  is  brought,  and  after- 
wards an  event  happens  which  cures  the  defect,  such  event  cannot  be  introduced  by  supple- 
mental bill,  but  a  new  original  bill  must  be  brought.  Mason  v.  H.  P.  &  F.  R.  Co.,  10  Fed.  R., 
884. 

§  1773.  A  defendant  who  enters  his  appearance  to  a  bill  of  revivor  is  not  entitled  to  three 
months  within  which  to  plead,  answer  or  demur,  as  provided  by  the  rules  of  the  supreme 
court  in  the  case  of  original  bills;  but  in  such  case  the  court  ordered  the  suit  to  stand  revived 
unless  the  defendant  showed  cause  to  the  contrary  within  ten  days.  Oliver's  Ez'rs  t\  Decatur, 
4  Or.  C.  C.  692. 

§  1773. answer. —  Where  an  answer  in  equity  sets  up  as  a  bar  the  dismissal  of  a  prior 

bill  filed  for  the  same  relief  by  the  complainants  against  the  defendants,  the  record  of  that 
case  must  be  exhibited.    Bank  of  United  States  t?., Beverly.  1  How.,  134. 

§  1 774. sapplemental  answer. —  An  application  for  leave  to  file  a  supplemental  answer 

is  addressed  to  the  discretion  of  the  court,  and  will  not  be  granted  where  the  proposed  matter 
of  defense  was  known  to  the  defendant  when  he  filed  his  original  answer.  Suydam  i;.  Truest 
dale,  6  McL.,  459. 
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§  1775.  After  a  case  has  been  appealed  ffom  tbe  circuil  court  and  a  maadate  sent  down 
under  which  an  account  is  to  be  taken,  the  circuit  court  may  in  its  discretion  allow  a  sapple- 
mentary  answer  to  be  filed  setting  forth  matters  relied  on  in  the  adjintment  of  the  accounts 
and  bj  way  of  charges  to  be  deducted  from  the  anowrt  daimed.  WiHiama  tx.  QitibeB,  20 
How.,  585. 

§  1 776.  Witnesses  and  proafs.—  Whether  omot,  since  the  Revised  Statutes,  a  circuit  court 
tnay  in  its  discretion  permit  the  oral  examination  of  a  witness  in  open  court,  in  a  hearing  in 
eqfuity,  it  is  not  obliged  so  to  do.    Blease  v.  Gktrlington,*  3  Otto,  U 

§1777.  At  a  hearing  of  a  suit  in  equity  the  court  will  not  hear  viva  voce  testimony  to  prove 
a  letter  produced  by  the  plaintiff,  at  the  hearing,  it  not  being  an  exhibit  referred  to  by  the  bill 
or  answer.    De  Butts  v.  Bacon,  1  Cr.  C.  C,  559. 

g  1 778.  The  sixty-eighth  equity  rule  permits  the  oral  examination  of  witnesses  at  the  hear- 
ing only  to  verify  doountents  set  out  in  the  pleadings,  or  to  establish  some  fact  of  a  formal 
character  inadvertently  omitted  in  the  evidence,  and  which  will  not  require  an  extended  ex- 
amination.   North  Carolina  R.  R.  Ck>.  v.  Drew,  3  Woods,  59K 

^  1779.  Under  the  judiciary  act,  a  party  in  equity  has  a  right  to  examine  the  witnesses 
within  reach  of  the  process  of  the  ctouvt  ore  tenu$,  and  this  right  has  not  been  affected  by 
any  subsequent  legislation ;  nor  is  the  sixty-seventh  rule  in  equity  of  the  sapreme  court,  pro- 
nvttlgated  in  1842,  in  any  way  inconsistent  with  it.  Sickles  v.  The  Gloucester  Ca,  8  WalL 
Jr.,  186. 

§  1780.  After  the  amendment  of  equity  rule  67  in  1861,  if  either  party  to  a  suit  in  equity 
gives  notice  to  %he  other  that  he  desires  the  evidence  to  be  adduced  in  the  cause  to  be  taken 
orally,  the  testimony  is  not  to  be  taken  otherwise  except  for  special  reasons.  So  where,  after 
such  notice,  testimony  icj  to  be  taken  in  a  foreign  country,  it  must  be  taken  orally,  if  it  can 
be.    Bischoffsbeim  v.  Baltzer,  10  Fed.  R.,  1. 

§  1781.  The  three  months  allowed  by  the  sixty-ninth  rale  in  equity  for  taking  testimony 
are  allowed  for  both  parties.  The  ruling  of  a  court  below  upon  whether  such  time  shall  be 
•extended  or  not  will  not  be  reviewed  by  the  supreme  court  of  the  United  States  unless  in  a 
flagrant  case.    Ingle  v.  Jones,  9  Wall.,  486. 

§  1 782.  A  motion  to  strike  out  testimony  taken  after  time  must  be  granted,  since  equity 
rule  69  forbids  such  testimony  to  be  read  at  the  hearing.     Wooster  v,  Clark,  9  Fed.  R.,  854. 

§  1788.  Neglecting  to  take  testimony  to  support  a  bill  in  equity  within  the  three  months 
allowed  therefor  by  equity  rule  69  of  the  edition  of  1866  does  not  allow  the  opposite  side  to 
have  the  case  dismissed,  upon  motion,  for  want  of  prosecution,  but  merely  deprives  tbe 
party  so  neglecting  of  his  testimony.     Sargeant  v.  First  Nat.  Bank  of  Easton,*  7  Rep*r,  281. 

§  1 784.  Where  defendant  agreed  to  submit  upon  the  demurrer  a  suit  in  equity  in  which  a 
<lemurrer  and  an  answer  had  both  been  filed,  but  no  proofs  had  been  taken  under  the  latter 
until  the  time  for  taking  proofs  had  expired,  and  an  order  for  the  closing  of  proof  had  been 
•entered,  it  was  not  allowed  to  open  proofs  after  the  demurrer  had  been  overruled.  Orendorf 
V.  Budlong,  12  Fed.  R,  24. 

§  1 785w  A  court  may,  under  equity  rule  67,  appoint  an  examiner  to  take  testimony  outside 
us  well  as  inside  its  territorial  jurisdiction.     North  Carolina  R  R.  Co.  v.  Drew,  8  Woods,  691. 

g  1 788.  The  circuit  court  has  authority  to  appoint  a  standing  examiner,  before  whom  testi- 
mony in  equity  suits  may  be  taken.  Although  such  testimony  cannot  regularly  be  taken 
orally  without  the  written  consent  of  the  adverse  party,  nevertheless  an  irregularity  in  that 
respect  is  waived  by  unreasonable  delay  to  move  for  suppression  of  the  proofs.  Van  Hook  «. 
Pendleton,  2  Blatch.,  85. 

§  1787.  Upon  exceptions  to  a  masters  report,  one  party  will  not  be  allowed  to  introduce 
additional  evidence  without  granting  a  similar  privilege  to  the  opposite  parly.  Mason  t>. 
Crosby.  8  Woodb.  &  M.,  258. 

§  1788.  It  is  not  the  practice  of  the  court  of  chancery  to  allow  a  witness,  whose  testimony 
has  once  been  taken  by  deposition  and  closed,  to  be  re-examined  without  an  order  of  the 
court,  and  then  only  upon  good  cause  shown.    Phettiplace  v»  Sayles,  4  Mason,  812. 

§  1789.  Since  the  act  of  July  2,  1864  (13  Stat,  at  Large,  851),  the  complainant  in  an  equi^ 
suit  does  not,  by  taking  the  deposition  of  a  defendant  without  a  special  order  of  the  courts 
thereby  release  such  defendant  from  liability,  nor  is  he  thereby  estopped  from  disputing  such 
defendant's  testimony.     Rison  v,  Gibbs,  1  Dill.,  181. 

§  1790.  A  deposition  was  taken  in  a  suit  in  equity,  and  the  suit  was  discontinued.*  After- 
wards  another  suit  was  brought  against  the  same  defendant,  and  for  the  same  cause  of  ao* 
tion.  The  suit  was  set  down  for  hearing,  and  then  a  motion  was  made  to  allo^  the  deposi- 
tion taken  in  the  former  suit  to  be  read.  HM,  it  appearing  that  the  witness  was  living,  and 
that  th^re  was  nothing  to  prevent  his  being  examined  in  the  usual  way,  the  motion  must  be 
<lenied.     Brewer  v.  Caldwell,  18  Blatch.,  861. 

§  1791.  Affidavits  presented  by  a  defendant  who  is  sued  for  infringement  of  trade-mark 

282 


EQUITY.  .  g§17M-180il 

win  not  be  veeeiTed  with  coDfldenee  by  tihe  courts  if  it  appears  that  thej  were  prepared  with- 
out seeing  the  witnesses,  and  were  sent  out  to  be  signed  by  those  willing  to  do  so.  Carroll 
V.  Brtbeiler,  1  Fed.  B.,  688. 

g  179tf«  An  applicatioD  to  take  testimony  in  order  to  establish  the  incompetency  of  a  wit* 
uess  who  has  been  examined  in  a  suit  in  equity,  and  whose  deposition  is  before  the  court, 
must  be  made,  if  the  cause  has  been  referred  to  a  master,  by  petition  to  the  master  in  writ- 
ing, and  verified  by  affidavit.  The  general  course  of  practice  in  objecting  to  the  credibility 
or  competency  of  a  witness  in  a  court  of  equity,  after  publication  has  passed  of  the  deposi- 
tiooe  (though  it  may  be  before),  is  for  the  objecting  party  to  petition  the  court  for  liberty  to 
exhibit  articles^  stating  the"  facts  and  objections,  and  praying  leave  to  examine  other  wit* 
nesses  to  establish  the  truth  of  the  allegations  m  the  articles  by  suitable  proofs.  Gaas  v.  Stin* 
son,  2  Sumn.,  605. 

§  1798;.  BetaiBlng  bill  ftrr  eertain  pvrpeBes.— A  bill  in  equity  after  a  decree  may,  in  cer- 
tain cases,  be  retained  for  further  proceedings;  but  in  the  case  of  an  alleged  isolation  of  a 
water  privilege,  after  a  decree  for  the  plaintiffs  that  the  defendants'  dam  be  lowered,  the 
plaintiffs'  bill  wilt  not  be  retained  in  order  to  give  them  an  opportunity,  by  new  trials  and 
proofs,  to  show  that  a  further  lowering  by  the  defendants  is  necessary.  Maun  v,  Wilkinson, 
9  Sumn.,  373. 

g  1 794.  When  a  bill  praying  for  speoiflc  performance  of  a  contract  is  demurred  to,  and  the 
court  feels  compelled  to  deny  the  prayer,  it  is  a  question  within  the  court's  discretion  whetiier 
the  bill  Shalt  be  retained  for  compensation  for  breach  of  the  contract.  This  discretion  will  be 
exercised  for  the  benefit  of  the  plaintiff,  to  prevent  gross  injustice  to  him,  when  Its  exercise 
will  not  injure  the  defendant.  Under  this  rule  the  court  will  not  decree  compensation  when  ' 
tbere  is  no  practicable  way  by  which  the  court  can  determine  the  damage.  Fallon  v.  The 
B.  R.  Co.,  1  DilK,  121. 

%  1795.  Modifying  decree. —  Final  decrees  in  equity  may  be  modified  or  set  aside* only  in 
one  of  three  ways:  by  appeal  within  the  time  prescribed  by  law;  by  bill  of  review  filed 
within  the  time  allowed  by  law  for  an  appeal,  charging  error  apparent  on  the  record;  aod 
by  original  bill  charging  fraud' or  newly-discovered  evidence.  Quntiogton  v.  Railroad  Ca,* 
3  Mc€.,  581. 

g  1 796b  The  only  method  of  having  a  decree  corrected  which  does  not  conform  to  the  de- 
cision is  by  a  motion  for  a  rehearing.  A  petition  for  a  review  of  a  decree  is  unknown  to 
practice.    Mercer  v.  Mercer,*  1  MacArtb.,  655. 

§  1 797.  A  court  of  equity  has  power  to  vacate  a  decree  during  the  term  at  whioh  it  was 
rendered  for  an  error  either  of  law  or  fact.    Doss  v.  Tyack,  14  How.,  297. 

g  1798.  Where  orders  and  a  final  decree  were  taken  in  vacation  by  consent  and  in  accord* 
aooe  with  a  written  stipulation  between  the  parties,  and  money  was  paid  and  received,  and 
property  changed  hands  on  the  faith  of  the  decree,  the  proceedings  will  not  be  set  aside  on 
snBsmary  motion.    Bayerque  v,  Jackson  Water  Co.,*  1  MbAl.,  85. 

g  1799.  Where  a  defendant  paid  an  execution  issued  for  the  taxed  costs  upon  a  final  decree 
in  equity  against  him,  he  cannot^  more  than  eleven  months  after  he  had  knowledge  of  such 
decree  for  the  first  time,  move  to  set  aside  the  same  in  order  to  let  in  a  defense.  Doubleday 
V.  Sherman,  6  Blatch.,  518. 

g  1899.  After  a  suit  in  equity  had  been  tried  on  bill  and  answer,  and  the  bill  dismissed, 
tha  plaintiff  asked  leave  to  file  a  replication  and  take  testimony,  offering  to  pay  costs.  No 
mistake  or  inadvertence  suggested.  Motion  denied.  BuUinger  v,  Mackey,*  14  Blatch., 
965. 

g  1801.  Pre  eonfesso* —  A  decree  pro  confesso  against  a  defendant  has  merely  the  effect  to 
enable  the  case  to  proceed  as  to  him  ex  parte;  and  unless  there  is  a  final  decree  against  him 
it  is  the  same  as  if  tl>e  bill  were  dismisGed  as  to  him.     Lockhart  v.  Horn,  8  Woods,  542. 

g  189S.  After  time  for  amendment  has  gone  by,  no  such  final  decree  having  been  obtained, 
such  defendant  is  out  of  court,  and  tbere  can  be  no  relief  against  him  except  by  a  new  suit. 


g  1898.  When  a  defendant  has  been  served  with  the  subpoena  the  bill  cannot  be  taken  pro 
eonfeno  until  the  defendant  has  been  ruled  to  answer.     Pendleton  v.  Evans,*  4  Wash.,  836. 

g  1804.  A  bill  cannot  be  taken  j^ro  confesso  where  the  principal  defendant  has  not  been 
properly  served  with  process.     Dean  v,  Legg,*  1  Cr.  C.  C,  892. 

8  189&k  A  bill  for  a  balance  of  an  account  being  taken  pro  oonfesso,  the  account  must  be  re- 
ferred to  a  master.    The  decree  is  always  niai.    Pendleton  v,  Evans,*  4  Wash.,  391. 

§  1806.  Where  a  bill  in  equity  remained  unanswered  for  five  years  after  it  was  filed  and 
four  years  after  an  order  of  the  court  that  service  of  the  subpoena  upon  the  defendant's  at- 
torney should  be  deemed  sufficient,  nevertheless,  an  appearance  not  having  been  entered  by 
tbe  attorney,  or  a  pro /orma  attachment  served  upon  him,  the  court  refused  to  allow  the  bill 
to  be  taken  pro  confesao.    Read  v,  Consequa,  4  Wash.,  174. 
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§  1807.^  A  garnishee  in  a  chancery  attachment  may  file  an  answer  after  a  bill  has  been 
taken  for  confessed  in  the  office.    Hartshorne  v.  Allison,  1  Cr.  C.  C,  199. 

§  1808*  After  a  decree  |7ro  confesao  a  court  of  equity  will,  if  proper,  inform  itself  as  to  the 
exact  facts  of  a  case  through  its  own  officers,  as  by  report  of  a  master  or  by  deposition,  or 
other  inquest  or  proceeding.    Forbes  v.  M.,  El  P.  &  P.  R.  R.  Co.,  2  Woods,  823. 

§  1809.  A  demurrer  of  one  defendant  being  overruled,  and  the  other  defendants  failing  to 
answer  the  bill  as  to  them,  may  be  taken  for  confessed.    Suydam  v,  Beals,  4  McL.,  12. 

§  1810.*  Under  the  fouith,  eighteenth  and  nineteenth  equity  rules  a  decree  pro  coHfesso, 
which  has  been  merely  entered  as  of  course  in  the  order  book,  cannot  be  followed  by  a  final 
decree  at  the  same  term ;  but  if  the  default  and  decree  pro  confesso  have  been  made  in  open 
court  during  its  session,  a  final  decree  may  be  made  at  the  same  term  at  any  time  after  the 
intervention  of  a  rule  day.    Walz  v.  Brook ville  Nat.  Bank,*  8  Rep'r,  580. 

§  1811.  A  final  decree  on  a  bill  taken  pro  confesso^  when  the  defendant  has  not  been  prop- 
erly served,  will  be  set  aside  on  motion.    Tread  well  v,  Cleveland,*  8  McL.,  288. 

§  1812.  It  is  within  the  discretion  of  a  court  of  equity,  upon  a  proper  showing,  to  set  aside 
a  decree  pro  confeeso  upon  terms,  but  it  is  gross  error  to  immediately  renew  the  decree  with- 
out giving  defendant  a  hearing.    French  v.  Hay,*  22  Wall.,  288. 

§  1818.  Though  a  defendant  who  has  appeared  has  had  the  bill  tltken  pro  confesao  against 
him,  he  is  entitled  to  notice  of  an  application  for  a  decree,  and  a  decree  against  him  in  the 
absence  of  such  notice  will  be  set  aside.    Bennett  v.  Hoefner,*  17  Blatch.,  341. 

§  1814.  A  decree  pro  confeasq  entered  prematurely  before  the  time  set  by  the  rules  of  the 
court  will  be  set  aside  on  motion.    Fellows  v.  Hall,  3  McL.,  281. 

§  1815.  A  decree  pro  confesso  entered  before  the  expiration  of  the  time  allowed  by  rule  for 
the  defendant  to  plead  may  be  set  aside  on  motion  for  irregularity,  nor  is  the  irregularity 
cured  by  entering  another  decree  pro  confesso  after  the  time  allowed  for  pleading,  if  the  first 
decree  remains.    Fellows  v.  Hall,  3  McL.,  487. 

§  1816.  An  attachment  for  contempt,  issued  without  notice  to  the  party  alleged  to  be  in 
contempt,  and  without  giving  him  an  opportunity  to  be  heard,  is  irregular  and  will  be  dis- 
charged.   Gray  v.  Chicago,  Iowa  &  Nebraska  Railroad  Co.,  1  Woolw.,  63. 

§  1817.  No  additional  order  is  requisite  to  a  decree  in  equity,  fixing  a  time  within  which 
the  decree  must  be  performed,  before  a  party  is  in  contempt  for  non-performance.  Sonter  v* 
La  Crosse  R.  R,*  1  Woolw.,  80. 

§  1818.  In  a  proceeding  for  an  attachment  for  contempt  in  not  obeying  an  injunction  of 
court,  the  plaintiff  cannot  file  interrogatories  inquiring  into  matters  not  charged  specifically 
against  defendant  in  the  proofs  nor  interrogatories  as  to  particulars  charged  on  information 
and  belief.    Parkhurst  v.  Kinsman,*  2  Blatch.,  76. 

§  1819.  A  refusal  by  a  party  in  a  chancery  suit  to  obey  any  order  of  the  court  subjects  the 
party  guilty  of  such  refusal  to  punishment  for  contempt.    In  re  Salkey,  6  Biss.,  269. 

§  1820.  A  motion  for  an  attachment  for  violation  of  an  injunction  will  not  be  granted 
where  the  court  is  doubtful  whether  the  writ  was  served  on  the  defendant  or  not;  nor  will  it 
be  granted  as  to  parties  concerned  in  the  violation,  other  than  the  defendant,  where  the  writ 
contains  no  particular  description  of  the  matters  enjoined,  but  refers  merely  to  the  bill  of 
complaint.    Whipple  v.  Hutchinson,  4  Blatch.,  190. 

§  1821.  Upon  a  motion  for  an  attachment  for  violation  of  an  injunction,  affidavits  to  show 
that  the  plaintiff  was  not  the  original  inventor  of  the  thing  patented  are  immaterial.    Ibid. 

g  1822.  Patent  safts. —  Where  an  objection  to  the  use  of  a  certain  patent  in  evidence  ap- 
pears upon  the  record  in  a  suit  to  enjoin  infringement,  a  waiver  of  such  objection  should  also 
ap^ar  upon  the  record  if  advantage  is  to  be  taken  of  such  waiver.  Saddle  Co.  v,  Hogg,  1 
Holmes,  ISO. 

§  1823.  A  bill  in  equity  prayed  for  an  injunction  against  the  infringement  of  a  patent  for 
discovery  and  for  an  account.  Pending  the  suit  defendant  died.  Held,  that  as  the  right  to 
the  principal  relief,  the  injunction  and  discovery  failed,  the  incidental  right  to  an  account 
failed  also  and  could  not  be  enforced  against  the  executor.     Draper  v.  Hudson,  1  Holmes,  208. 

§  1824.  Under  the  fifty-fifth  section  of  the  act  of  July  8,  1870,  in  regard  to  damages  in  a 
suit  in  equity  for  infringement  of  a  patent,  a  plaintiff  cannot  recover  any  items  not  recover- 
able, under  the  fifty-ninth  section,  in  an  action  on  the  case.  The  fifty-ninth  section  is  a  re- 
enactment  of  the  act  of  July  4,  1836,  and  under  that  act  it  is  settled  that  counsel  fees,  in  an 
action  at  law  for  infringement  of  a  patent,  are  not  an  element  for  the  consideration  of  the 
jury  in  giving  damages.  Therefore,  under  such  fifty -fifth  section,  the  plaintiff  cannot  re^ 
cover  counsel  fees  as  damages.    Bancroft  i*.  Acton,  7  Blatch.,  505. 

g  1825.  Under  the  act  of  congress  of  April  17,  1800,  fixing  the  amount  of  damages  to  be  re- 
covered from  any  person  who  shall  make,  devise,  use  or  sell  a  thing  whereof  the  exclusive 
right  is  secured  to  a  patentee,  it  is  the  practice  for  the  jury  to  find  the  actual  or  single  dam« 
ages,  which  are  afterwards  trebled  by  the  order  or  judgment  of  the  court.    In  this  case  the 
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court,  under  the  special  circumstances,  refused  to  set  aside  a  verdict  as  excessive.    Whitney 
V.  Emmett,  Bald..  808. 

§  1826.  IttJunctioD. —  A  demurrer  to  a  bill  for  an  injunction  must  be  decided  before  a  mo- 
tion for  the  injunction  can  be  heard.     Ketchum  v,  Driggs,*  6  McL.,  18. 

§  1827.  Where,  in  an  injunction  suit,  a  plea  to  the  jurisdiction  is  filed,  the  court  may,  if 
necessary,  issue  a  temporary  injunction  and  order  an  immediate  hearing  on  the  'plea.  Fre- 
EBont  V.  Mining  Co.,*  1  McAl.,  267. 

§  1828.  The  question  of  a  defendant's  alienage  will  not  be  tried  on  afiSdavits  on  a  motion 
for  a  preliminary  injunction.     Rateau  v.  Bernard,  8  Blatch.,  244. 

§  1 829.  An  affidavit  annexed  to  a  bill  in  support  of  a  motion  for  injunction  should  be  en- 
titled "  United  States  of  America,  District  of ."    It  should  not  be  entitled  in  the  cause, 

because  at  the  time  no  cause  is  pending.    Sterricic  v.  Pugsley,*  1  Flip.,  860. 

§  ItiSO.  An  injunction  Issued  by  a  district  judge  in  vacation  is  not,  by  force  of  the  fifty- 
fifth  rule  in  equity,  continued  in  force  after  the  commencement  of  the  next  succeeding  term 
of  the  circuit  court,  without  further  order  of  the  court.  Gray  v,  Chicago,  Iowa  &  Nebraska 
Railroad  Co.,  1  Woolw.,  68.  • 

§  1831.  As  a  general  rule,  upon  a  motion  to  dissolve  a  preliminary  injunction  nothing  can 
be  read  but  the  answer;  and  if  that  denies  the  equity  of  the  bill  the  injunction  will  bo  dis- 
solved. But  in  the  case  of  waste  the  rule  allows  affidavits  showing  waste  to  be  read ;  and,  in 
a  proper  case,  the  injunction  will  be  continued  to  the  hearing.  The  court,  however,  may 
dissolve  the  injunction  upon  motion  if  there  is, any  delay  in  tfie  prosecution  of  the  suit. 
Bradley  v,  Reed,»  12  Pittsb.  L.  J.,  65. 

§  1882.  Courts  of  equity  have  always  been  willing  to  change  their  practice  in  order  to 
adapt  the  remedial  justice  of  such  courts  to  new  exigencies  of  society.  So  if  it  will  work  ir- 
reparable mischief  to  follow  the  practice  of  dissolving  a  special  injunction  upon  the  coming 
in  of  an  answer  denying  the  whole  merits  of  the  bill,  a  court  of  equity  will  use  its  sound  dis- 
cretion in  the  matter,  and  may  continue  the  injunction.    Poor  v.  Carleton,  8  Sumn.,  70« 

8  1888.  It  is  not  necessary  to  give  notice  to  the  opposite  party  of  an  application  for  an 
injunction.    Love  t;.  FendalFs  Trustees,  1  Cr.  C.  C. ,  84. 

§  1884.  By  the  practice  of  the  circuit  court  of  the  District  of  Columbia,  if  notice  to  dis- 
solve an  injunction  be  given  before  the  terra,  ten  days*  notice  is  required ;  if  given  in  the 
term,  a  term's  notice  is  required.    Stoddert  v.  Waters,  1  Cr.  C.  C.  488. 

^  1885.  Where  a  bill  in  equity  has  been  filed  to  restrain  proceedings  at  law,  the  plaintiff 
at  law  cannot  be  ruled  to  trial  without  notice.  Baptist  Missionary  Union  v.  Turner,*  6 
Mcl^,  4a 

§  1888.  A  bill  for  injunction  to  stay  proceedings  in  a  suit,  brought  in  the  court  where  the 
miit  is  pending,  is  unnecessary.  If  it  is  in  any  way  improper  to  carry  on  the  proceedings,  a 
motion  or  petition  may  be  made  in  the  suit,  or  the  objections  to  carrying  it  on  may  be 
pleaded  in  bar  or  abatement.  Such  a  bill  was,  in  this  case,  dismissed,  but  allowed  to  stand  as 
a  petition.    Fuentes  r.  Gaines,  1  Woods,  112. 

$  1887.  If  the  defendant,  in  a  suit  upon  a  promissory  note  ip  which  judgment  has  been 
^iven  against  him  in  the  district  court,  wishes  to  stay  proceedings  therein  on  the  ground  of 
fraud,  the  proper  action  is  to  bring  a  bill  in  the  circuit  court  to  enjoin  further  proceedings  on 
the  fieri  faeioM,  A  bill  of  review,  or  an  appeal,  or  a  petition  for  nullity  of  judgment,  are  all 
improper  and  unheard  of  in  the  United  States  courts.    Noyes  v.  Willard,  1  Woods,  187. 

g  1888.  Every  court  of  equity  possesses  the  power  to  mould  its  rules  so  as  to  prevent  them 
from  working  injustice.  Hence,  held,  that  although  in  ordinary  circumstances  the  applica- 
tion for  an  injunction  to  stay  proceedings  at  law  fixed  for  trial  on  the  following  day  will  not 
be  called  **  due  notice  "  under  the  rule,  it  may  be  so  held  under  peculiar  circumstances.  Law- 
rence V.  Bowman,  McAL,  419. 

§  1839.  An  answer  of  a  corporation  under  seal,  denying  the  equity  of  a  bill  for  an  injunc- 
tion, is  sufficient  to  prevent  the  granting  of  an  injunction ;  affidavits  which  have  not  been 
sworn  to  before  any  person  authorized  thereto  by  act  of  congress  cannot  be  read  upon  a  mo- 
tion for  such  injunction.    Haight  v.  Proprietors  of  the  Morris  Aqueduct,  4  Wash.,  601. 

§  1840. in  patent  ^nits. —  In  some  cases,  upon  application  for  a  temporary  injunction 

in  a  patent  suit,  the  coiu^  will  allow  the  defendant  to  continue  to  use  the  machine  alleged  to 
be  an  infringement,  upon  his  giving  bond  and  security  to  account  for  the  profits.  But  in 
this-  case,  which  was  an  application  f oi:  an  injunction  against  an  infringement  of  the  Morse 
telegraph,  the  court  refused  to  allow  such  a  bond ;  and  ordered  an  absolute  injunction  upon 
the  complainant's  giving  bond  to  indemnify  the  defendants  against  any  loss  in  case  the  in- 
junction should  not  be  perpetuated.    Morse  v.  0*Reilly,*  1  Law  Kep.  (N.  8. ),  284. 

8  1841.  A  verdict  in  an  infringement  suit  at  law  is  admissible  upon  the  question  of  a  pro- 
Tisional  injunction  in  a  proceeding  in  equity  against  other  parties.  Buck  v.  Hermance,  1 
Biatcb.,8d2. 
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§  1843.  An  injuDctioD  in  a  patent  iniringement  suit  issued  after  a  hearing  will  rarely  be 
dissolved  upon  the  presentation  of  the  same  facts  which  were  ot  might  have  been  presented 
at  the  first  hearing;  but  the  usual  course  is  for  the  respondent  to  file  his  answer,  and  then  the 
court,  after  hearing  whatever  proof  cnay  be  offered  for  or  against  the  answer,  will  dissolve 
the  injunction  or  not,  as  the  justice  of  the  case  maj  require.  Wood  worth  v,  Rogers,  S 
Woodb,  &  JL,  185. 

§  1843.  A  court  of  equity  is  not  obliged  to  obtain  the  verdict  of  a  jury  before  granting  a 
final  injunction  in  a  patent  infringement  case,  although  the  answer  denies  the  validity  of  the 
patent ;  but  may  grant  such  injunction  where  it  is  satisfied  of  the  merits  of  the  case,  and 
especially  if  the  case  has  been  set  down  for  a  hearing  upon  the  merits  without  any  motion 
for  jury  issues.     Goodyear  v.  Day,  2  Wall.  Jr.,  283. 

§  1844.  Where  it  appeared  upon  affidavit  that  the  defendants  in  a  suit  for  an  injunction 
to  restrain  the  infringement  of  a  patent  were  acting  under  a  license  from  the  plaintiff,  an 
injunction  which  had  been  issued  was  dissolved.    Goodyear  v.  Bourn,  8  Blatch.,  206. 

§  1845.  Beceirer. —  Where,  after  appointing  a  receiver  to  collect  certain  indebtedness  to  a 
company,  and  before  such  indebtedness  was  collected,  the  court  made  a  decree  distributing 
all  moneys  recovered  or  to  be  recovered  by  such  receiver,  such  decree  is  premature  and  can- 
not be  reviewed  by  the  supreme  court  of  the  United  States.  Until  the  receiver  has  collected 
all  the  assets,  so  that  the  amount  to  be  distributed  can  be  ascertained,  no  final  decree  can  be 
made  and  no  appeal  taken.     OgUvie  v.  Knox  Ins.  Co.,  2  Black,  589. 

§.  1846.  A  court  may  refus^  to  appoint  a  receiver  as  prayed  for  in  a  bill,  and  yet  decree  Uiat 
a  corporation  shall  make  returns  of  its  transactions  at  certain  periods  for  the  information 
and  protection  of  the  bondholders,  if  the  bill  does  not  show  that  there  has  been  actual  de- 
fault, and  yet  does  show  a  case  of  great  hardship  to  the  bondholders  unless  tbey  have  some 
way  of  scrutinizing  the  expenditures  of  such  corporation.  Stewart  t;.  C.  &  O.  Canal  Co., 
4  Hughes,  47. 

§  1847.  Issaes  to  Jary. —  In  the  trial  of  a  feigned  issue,  no  declaration  or  pleading  of  any 
sort  is  required ;  it  is  to  be  tried  in  the  form  and  words  set  forth  in  the  order  of  issue.  Wil- 
son V,  Barnum,*  1  Wall.  Jr.,  348. 

§  1848.  It  is  not  indispensably  necessary  as  a  matter  of  law  in  any  case  that  any  question 
of  fact  in  an  equity  suit  should  be  sent  to  a  jury.  Nor  will  the  court  send  issues  to  the  jury 
when  it  does  not  consider  a  verdict  necessai*y  to  enable  it  to  reach  a  satisfactory  conclusion. 
Goodyear  v.  Providence  Rubber  Co.,  2  Cliff.,  351. 

§  1849.  Where  the  verdict  of  a  jury,  summoned  to  try  issues  in  an  equity  suit,  contradicts 
a  fact  admitted  by  the  pleadings,  the  verdict  must  be  rejected ;  but  if  there  is  no  incompati- 
bility both  will  stand.     McFerran  v.  Taylor,  3  Cr.,  270. 

^  1850.  A  court  of  equity  may,  in  case  of  disputed  facts,  frame  issues  for  a  jury.  Drope 
V,  Miller,*  Hemp.,  49. 

§  1851.  Where  the  facts  in  ^  equity  case  are  involved  in  doubt  it  is  proper  for  the  court 
to  submit  them  to  a  jury.  The  findings  are  not  conclusive,  but,  if  satisfactory  to  the  chan* 
cellor,  they  are  to  be  regarded  as  the  proper  foundation  of  a  decree.  Garsed  v,  Beall,*  2  Otto, 
684. 

§  1852.  If  there  be  in  an  equity  case  a  conflict  between  the  finding  of  the  court  and  that  of 
the  jury,  the  former  prevails.  The  finding  of  the  jury  is  only  advisory,  and  the  court  may 
disregard  it,  and  follow  its  own  judgment  upon  the  evidence.  Quinby  v.  Conlan,  14  Otto^ 
420. 

g  1858.  The  verdict  of  a  jury  upon  an  issue  out  of  chancery  is  only  advisory  and  never  con- 
clusive upon  the  court.     Watt  v.  Starke,  1 1  Otto,  247. 

§  1854.  The  verdict  of  a  jury  on  issues  submitted  from  a  court  of  equity  is  not  conclusive, 
and  a  decree  based  on  such  verdict  may  be  reversed  on  appeal.  Little  v.  Alexander,  21  Wall., 
600. 

§  1855.  The  verdict  of  a  jury  in  equity  is  only  to  assist  the  conscience  of  the  chancell<^, 
and  need  not  be  set  aside  on  a  certificate  from  some  of  the  jurymen  that  they  misunderstood 
the  instructions  given  them.    Does  v,  Tyack,  14  How.,  297. 

§  1856.  In  a  suit  in  equity  to  set  aside  a  conveyance  on  the  ground  of  the  incapacity  of  the 
grantor  to  make  a  deed,  an  issue  for  a  jury  on  the  question  of  competency  is  not  proper,  un- 
less the  court  would  be  satisfied  with  the  verdict  however  found ;  and  if  a  verdict  affirming 
the  capacity  of  the  grantor  would  not  be  satisfactory  .to  the  court,  there  is  no  need  lor  the 
intervention  of  a  jury.    Harding  v.  Handy,  11  Wheat.,  103. 

§  1857.  A  verdict  upon  an  issue  ordered  by  a  court  of  equity  is,  in  no  just  sense,  final  upon 
the  facts  it  finds,  nor  binding  upon  the  judgment  of  the  court.  The  court  may  set  it  aside ; 
or,  disregarding  it,  may  proceed  to  hear  the  cause  and  decide  in  contradiction  to  the  verdict, 
or  it  may  adopt  the  verdict  sub  modo,  and  give  it  a  limited  effect  only.  Such  a  verdict,  there- 
fore, is  not  admissible  as  evidence  in  another  suit  unless  sanctioned  or  established  by  the 
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court.    And  qucere  whether  even  a  verdict  at  law  is  evidence  of  anything  but  the  fact  that  it 
was  rendered,  unless  there  has  been  a  judgment  upon  it.    Allen  v.  Blunt,  3  Story,  743. 

§  1858.  On  the  trial  by  jury  of  an  issue  from  chancery,  the  bill  and  answer  cannot  be  read 
as  evidence,  unless  it  is  so  ordered  by  the  court  of  chancery  at  the  time  of  ordering  the  issue. 
King  t\  Force,  2  Cr.  C.  C,  208. 

§  18»9.  The  granting  of  jury  issues  in  chancery  rests  in  the  discgretion  of  the  court  as  guided 
by  the  practice  of  such  courts,  and  there  is  no  practice,  independently  of  local  statutes,  estab- 
lishing such  issues  as  matter  of  right.    Patterson  v,  Gaines,  6  How.,  550. 

g  1860.  It  is  presumed  that  a  court  o^  equity  would  never  divest  an  heir  of  his  rights  with- 
out an  issue  of  deviaavit  vel  non.    Ibid. 

§1801.  It  is  not  error  to  order  a  jury  issue  involving  matters  of  fact  and  law.  McLaughlia 
V.  Bank  of  Potomac,  7  How.,  220. 

§  1862.  In  a  suit  for  an  injunction,  issues  to  a  jury  can  always  be  had  where  the  rights  <^ 
the  parties  are  doubtful  at  law,  and  the  facts  are  proper  to  be  settled  by  a  jury ;  and  in  such 
case  if  the  form  of  issues  cannot  be  agreed  upon,  the  court  will,  when  necessary,  decide  that 
unless  an  action  at  law  is  brought  to  try  title,  any  injunction  which  has  been  granted  will  be 
dissolved.    Woodworth  v.  Rogers,  8  Woodb.  &  M.,  185. 

§  1868.  A  court  of  equity  will  not  order  an  issue  quantwn  damnificatus  in  any  case 
where  it  can  lay  hold  of  a  simple,  equitable  and  precise  rule  to  ascertain  the  amount  which 
it  ought  to  decree.    Pratt  t;.  Law,  9  Cr.,  456. 

§  1864.  By  rule  of  court  90,  where  there  is  a  want  of  proviMon  in  the  laws  of  congress  and 
the  rules  of  the  court,  the  practice  in  the  high  court  of  chancery  in  England  shall  prevail.  So, 
upon  a  jury  trial  of  issues  made  up  by  a  court  of  equity,  a  deposition  taken  on  the  equity 
aide,  and  not  ordered  to  be  used  in  the  jury  trial,  cannot  be  admitted,  since  it  is  not  the  prac- 
tice to  admit  such  a  deposition  in  England  in  a  similar  case.    Gaboon  v.  Ring,  1  Cliff.,  592. 

g  186o.  Where  an  issue  to  be  tried  by  a  jury  was  ordered  in  an  equity  «ase,  and  a  verdict 
for  defendant  was  given,  upon  which  a  motion  for  a  new  trial  was  made,  and  before  the  hear- 
ing thereon  the  time  for  taking  testimony  expired,  the  court  refused  to  enter  final  decree  on 
the  verdict,  but  granted  the  parties  further  time  to  take  testimony  for  the  final  hearing. 
Ibid. 

%  1866.  An  act  of  Montana  vesting  equitable  and  common-law  jurisdiction  in  the  same 
courts,  and  requiring  all  suits  to  begin  with  a  plain  statement  of  facts,  abolishes  formal  dis- 
tinotions  in  pleading  and  mode  of  procedure,  but  does  not  change  the  essential  distinction 
between  law  and  equity.  The  discretion,  therefore,  vested  in  a  court  of  equity  to  follow  or 
not  the  finding  of  a  jury  upon  a  fact  submitted  to  it  is  not  affected  by  such  consolidation  of 
procedure,  and  although  it  might  undoubtedly  be  qualified  by  statute,  it  is  not  by  a  statute 
of  Montana  requiring  issues  of  fact  to  be  tried  by  a  jury  unless  jury  trial  is  waived.  Basey 
V.  Gallagher,  20  Wall.,  670. 

§  1867.  It  is  error  for  a  territorial  court  to  try  a  chanisery  cause  by  a  jury  in  common-law 
form.    Dunphy  v.  Kleinsmitb,*  11  Walt,  640. 

§  1 868.  In  suits  brought  to  have  void  instruments  delivered  up  and  canceled  the  old  prac- 
tice in  courts  of  equity  was  to  direct  a  trial  by  jury  when  the  validity  of  the  instrument  was 
ilk  controversy.  Latterly  the  court  determined  the  question  itself,  unless  the  facts  were 
doubtful  and  the  evidence  contradictory.    Shepley  v.  Rangeley,  Da  v.,  242. 

§  1869.  The  general  rule  is  that  an  interlocutory  order  for  issues  to  a  jury  in  an  equity  suit 
-will  not  be  directed  until  all  the  proofs  are  taken  and  the  publication  has  passed,  because, 
uaually,  the  court  cannot  determine  in  advance  of  publication  whether  it  will  not  be  able  to 
ascertain  the  truth  of  the  facts  satisfactorily  without  intervention  of  a  jury.  Goodyear  v. 
Providence  Rubber  Co.,  2  Cliff.,  851. 

§  1870.  On  a  bill  in  equity  it  was  held  that,  if  the  facts  were  as  alleged  in  the  bill,  the 
plaintiff  was  entitled  to  the  relief  sought ;  but  where  there  was  a  contradictory  mass  of  evi- 
dence, relating  merely  to  the  matter  of  fact  and  dependent  upon  the  credibility  of  witnesses, 
the  court  framed  issues  for  the  jury  to  decide  such  question  of  fact.  Dexter  v.  Providence 
Aqueduct  Co.,  1  Story,  887. 

g  1871.  An  issue  being  raised  in  a  chancery  suit  whether  the  defendant  had  formed  a  part- 
nerabip  with  the  defendant,  it  was  ordered  that  a  jury  come  on  the  law  side  of  the  court  to 
try  the  question  and  that  their  verdict  be  immediately  certified  to  the  court  sitting  in  chan- 
cery.   Drope  V.  Miller,*  Hempi,  49. 

g  1872.  A  feigned  iasue  will  not  be  framed  unless  the  court  feel  that  there  is  need  of  a  trial 
by  jury  upon  some  doubtful  question  of  fact,  and  such  issue  will  not  be  framed  on  the  ques- 
tion of  infringement  in  a  patent  case  unless  the  court  is  doubtful  upon  the  question  of  iden- 
tity.   Van  Hook  v,  Pendleton,  1  Blatcb,  187. 

g  187S.  Where  the  originality  of  a  party's  patent  was  not  questiomed  in  an  action  at  law 
for  infringement,  but  was  afterwards  raised  in  a  suit  in  equity  to  restrain  such  infringement, 
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it  was  held  that  a  feigned  issue  might  be  made  upon  that  question.  Foote  v.  Silsby,  1  Blatch., 
645. 

§  1874.  A  motion  to  stay  a  suit  in  equity  for  the  infringement  of  a  patent  and  to  require 
the  complainant  to  bring  an  action  at  law,  or  that  issues  for  the  jury  be  framed  by  the  court 
to  settle  the  matters  |n  dispute,  is  sometimes  granted  if  the  patent  is  recent,  and  the  case 
shows  the  originality  of  tha  invention  to  be  doubtful ;  or  when  the  merits  of  the  conlro- 
yersy  chiefly  depend  upon  contradictory  evidence,  involving  the  credibility  of  witnesses; 
but  where  the  patent  is  of  long  standing,  and  the  inventor  has  had  an  exclusive  possession 
under  it,  the  motion  is  seldom  received  with. any  favor.  In  general  it  ought  not  to  be 
granted  when  it  appears  that  a  trial  at  law  and  a  hearing  in  equity  have  already  been  had, 
and  that  both  have  resulted  in  favor  of  the  complainant.     Howe  v,  Williams,  3  Cliff.,  345. 

§  1875.  The  forms  of  proceeding  in  a  court  of  equity  are  flexible,  to  suit  the  different 
postures  of  cases.  Such  court  may  model  the  remedy  so  as  to  suit  it  to  controlling  equities  and 
the  real  and  substantial  rights  of  all  the  parties.  It  will  adapt  its  decree  to  the  circumstances 
of  the  case,  and  will  adjust  all  cross-equities,  when  the  parties  in  interest  are  before  the 
court,  so  as  to  prevent  multiplicity  of  suits.     Harvey  v.  Allen,  16  Blatch,  39. 

§  1876.  Exhibits  annexed  to  a  bill  in  equity  are  regarded  as  psrts  of  the  bill,  and  cannot 
be  excepted  to  for  the  first  time  at  the  hearing.    Surget  v,  Byers,  Hemp^,  705. 

§  1877.  Disclosure. — A  want  of  jurisdiction  in  equity  on  the  ground  of  there  being  an 
adequate  and  complete  remedy  at  law  may  be  taken  advantage  of  by  demurrer  if  apparent 
on  the  face  of  the  bill.  But  if  a  disclosure  is  asked  for,  a  court  of  equity  will  not  send  a  case 
to  law  until  after  the  answer  and  disclosure  are  completed.  Foster  v,  Swasey,  3  Woodb.  & 
M.,  317. 

§  1878.  A  JOdgment  creditor,  in  order  to  obtain  the  aid  of  a  court  of  equity  in  satisfying 
his  judgment  upon  a  chattel,  must  first  show  that  he  has  taken  out  execution  and  exhausted 
bis  remedy  at  law,  but  as  to  real  estate  it  is  enough  to  show  a  judgment  creating  a  lien  upon 
the  land.     United  States  v,  Sturges,  1  Paine.  535. 

§  1879.  Errors  in  interlocutory  orders.— At  the  final  hearing  of  a  suit  in  equity  any 
alleged  errors  in  previous  interlocutory  orders  in  relation  to  the  merits  can  be  objected  to; 
and  it  is  not  necessary,  in  order  to  take  advantage  of  such,  that  a  rehearing  should  be  applied 
for.    Linder  v,  Lewis,  4  Fed.  R.,  318. 

§  1880.  The  duties  of  a  special  master,  under  the  code  of  Wyoming,  are  simply  to  take  the 
testimony  and  report  the  facts  and  not  to  return  findings  upon  the  evidence.  Ivinson  v, 
Hutton.*  1  Wyom.  T'y,  178. 

§1881.  Notice  of  additional  defense. —  In  an  equity  suit  a  paper  filed  by  a  defendant 
without  leave,  giving  notice  of  additional  matters  of  defense  not  specified  in  the  original 
answer,  is  not  an  amendment  of  the  answer.  Dental  Vulcanite  Co.  v.  Wetherbee,*  8  Fish.  Fat, 
Cas.,  87. 

§  1882.  Special  notices.—  In  a  suit  in  equity  the  issue  must  be  raised  by  the  allegations  in 
the  bill  and  answer,  and  whenever  either  is  defective  it  must  be  cured  by  amendment ;  and  can- 
not be  cured  by  filing  special  notices.     Doughty  v.  West,*  3  Fish.  Pat.  Cas.,  563. 

§  18S8.  If  a  defendant  has  not  objected  in  his  answer  to  answering  on  the  ground  that 
doing  so  may  subject  him  to  a  pennltv  or  forfeiture,  and  has  not  in  his  answer  averred  that 
the  discovery  sought  will  bring  Inn  in  o  such  danger,  he  cannot,  on  the  hearing  of  exceptions 
to  his  answer,  bring  up  such  objection.     Thomas  v.  Watson,  Taney,  397. 

§  1884.  It  is  too  late  to  assert  a  claim  in  set-off  after  an  interlocutory  decree,  finding  a  cer* 
tain  sum  to  be  due  from  the  defendant  to  the  plaintiff  in  a  bill  in  equity,  has  been  made,  even 
if  such  a  set-off  is  allowable.  And  the  jurisdiction  of  equity  in  matters  of  set-off  is  very  nar- 
row and  closely  follows  that  of  the  law.  To  justify  a  court  of  equity  in  allowing  a  set-off 
there  must  be  some  original  or  intervening  equity  between  the  parties  beyond  the  mere  fact 
of  mutual  debts.'   Gordon  v,  Lewis,  3Sumn.,  628. 

g  1885.  Improper  publication. —  At  the  hearing  upon  a  bill  to  redeem  after  foreclosure,  it 
is  too  late  to  object  for  the  first  time  that  the  publication  of  intention  to  foreclose  was  not 
in  accord  with  the  statute  governing  foreclosure  proceedings.  Such  objection  should  have 
been  made  when  the  depositions  were  taken,  and  at  all  events  the  prima  facie  testimony  of 
the  witnesses  should  have  been  disproved.  But  the  court  said  it  would  look  into  the  matter 
if  it  considered  the  objection  was  more  than  formal.    Cushiog  v.  Smith,  8  Story,  556. 

§  1880.  Waiver  of  objection. —  Where  a  suit  in  e<^uity  is  heard  without  objection  by  either 
party,  all  steps  not  taken  by  either  which  the  other  had  a  right  to  insist  on  for  the  orderly  bring- 
ing the  cause  to  a  hearing  must  be  considered  as  waived.  So  when  a  suit  was  brought  against  a 
board  of  education  of  a  city,  and  an  answer  was  put  in  and  proofs  taken,  and  then,  a  successor 
to  such  board  having  been  created,  it  was  summoned  in  as  defendant,  but  did  not  appear, 
and  the  suit  was  then  tried  without  objection  from  either  party,  and  without  its  being  called 
to  the  attention  of  the  court  that  the  new  board  had  neither  answered  nor  had  the  bill  been 
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taken  pro  confesso  agaioBt  it,  held^  such  new  board  cannot  thereafter  file  an  answer.  Allen 
r.  Mayor,  etc.,  of  New  York,  18  Blatch.,  289. 

*  §  1887.  A  plaintiff  will  not  be  comepUed  to  elect  between  a  suit  at  law  and  a  suit  in 
equity,  both  of  which  have  been  brought  by  him  for  the  same  matter,  cause  and  thing.  One 
of  these  suits  cannot  be  pleaded  in  bar  or  abatement  of  the  other;  but  the  court  of  equity  will 
sometimes  order  a  stay  of  proceedings  in  one  until  the  other  is  determined.  Graham  v,  Meyer, 
4  Blatch.,  120. 

§  1888.  Modification  of  interlocntory  (Orders.— -  Until  a  case  is  finally  disposed  of  by  the 
chancellor  any  interlocutory  order  made  during  the  progress  of  the  case  is  subject  to  modifi- 
cation.    Pnllan  v.  C.  &  C.  Air-Line  R.  R.  Co.^  d  Diss.,  237. 

§  1889.  Under  the  general  rule  that  at  the  final  hearing  of  a  cause  all  previous  interlocu- 
tory orders  in  relation  to  the  merits  are  open  for  revision  and  under  the  control  of  the  court, 
the  respondents  have  a  right,  on  the  application  for  a  final  decree,  to  raise  objections  to  a 
previous  interlocutory  decree  against  them.     Linder  v.  Lewis,  4  Fed.  R..  818. 

§  1890.  When  speedy  relief  is  necessary  a  court  of  equity  may  act  summarily  upon  an  ap- 
plication and  determine  the  issue  raised  by  the  motion  on  ex  parte  affidavits.  Savery  v. 
Sypher,  6  Wall.,  157. 

§  1891.  When  a  colorable  conveyance  has  been  made  in  order  to  give  jurisdiction  to  the 
federal  court,  and  the  defendant  did  not  discover  the  fact  until  after  going  to  a  trial  on  the 
merits,  it  seems  that  the  proper  practice  for  him  is  to  move  fur  leave  to  file  a  plea  in  abate- 
ment, with  an  affidavit  setting  out  the  facts.     Richardson  i\  Mattison,*  5  Biss.,  81. 

§  1893.  Notice  of  motion.—  An  affidavit  in  support  of  a  special  motion  ought  to  be  served 
on  opposing  counsel  beforehand.     Sterrick  v.  Pugsley,*  1  Flip.,  850. 

§  1893.  In  a  suit  to  foreclose  a  mortgage  the  mortgagee's  title  must  be  investigated  in  a 
court  of  law,  and  where  a  respondent  claims  a  title  superior  to  that  of  mortgagor  or  mort- 
gagee, the  decree  will  provide  for  his  right  to  prosecute  his  claim  at  law.  Chapin  v.  Walker,* 
2  McC,  175. 

§  1894.  If  a  bill  alleges  a  particular  fact  the  plaintiff  cannot  in  argument  insist  that  it  is 
otherwise.     Prevost  v.  Gratz,  8  Wash.,  434. 

§  1895.  Plea  saved  to  the  hearing. —  A  plea  to  a  bill  in  equity,  setting  up  facts  going  to 
ahow  that  defendant  had  no  interest  in  the  matter  in  controversy,  will  not  be  overruled  on 
demurrer,  but  will  be  saved  to  the  hearing,  to  be  then  treated  as  the  testimony  will  warrant. 
Williams  r.  Empire  Transportation  Co.,*  17  Am.  L.  Reg.  (N.  S.),  698. 

g  1890.  Under  the  sixty-third  rule  in  eqnity,  exceptions  for  insufficiency  must,  in  the 
first  instance,  be  set  down  for  hearing  before  a  judge  of  the  court;  and  a  reference  to  a  mas- 
ter, not  on  a  rule  day,  is  a  nullity,  unless  affirmed  or  cured  by  some  subsequent  action  of  the 
court,  bat  if  the  court  act  upon  the  report  of  the  master,  the  bill  will  not  be  dismissed  for 
want  of  a  replication.     La  Vega  v,  I^psley,*  1  Woods,  481. 

§  1897.  Plaintiff  to  rely  on  case  stated  in  bill.—  In  a  suit  in  equity  plaintiff  can  recover 
only  on  the  case  made  by  his  bill,  and  not  upon  that  made  by  the  evidence.  Battle  v.  Ins. 
Co.,*  10  Blatch.,  418. 

§  1898.  Objection  for  champerty.— An  objection  that  a  bill  is  filed  under  an  agreement  be- 
tween the  parties  whicn  is  void  for  champerty  should  be  taken  by  answer,  and  not  by  mo- 
tion to  take  the  bill  from  the  files.     Sperry  v,  Erie  R'y  bo.,*  6  Blatch.,  425. 

§  1899.  In  a  chancery  attachment  in  the  circuit  court  of  the  District  of  Columbia,  sitting 
at  Alexandria,  the  court  will  order  garnishees  to  pay  over  the  attached  debt  to  the  plaintiff 
upon  his  giving  security  to  return,  eta,  under  section  2  of  act  of  Virginia  of  December  26, 
1792.     Wilson  &  Co.  v.  Dandridge's  Executor,  1  Cr.  C.  C,  160. 

§  1900.  Receiver  pendente  lite. —  In  an  equity  proceeding  to  remove  a  trustee  the  court 
will  not  at  the  outset  appoint  a  receiver  pendente  lite,  when  there  does  not  appear  to  be  dan- 
ger that  the  complainant  will  suffer  irreparable  loss  by  allowing  the  present  trustee  to  remain 
in  possession.     Latham  v,  Chaffee,*  7  Fed.  R,  525. 

g  1901.  Interest  in  suit  against  trnstee.—  In  a  suit  against  executors  and  trustees  who 
had  acted  in  good  faith  but  misapprehended  their  duties,  interest  on  the  amount  due  was  al- 
lowed only  from  the  date  of  the  master*s  report.    Norman  v.  Storer,  1  Blatch.,  593. 

§  199S.  Ordering  money  to  be  paid  into  court. —  Upon  a  motion  for  an  interlocutory  order 
to  compel  the  payment  into  court  of  certain  money  alleged  to  be  in  the  hands  of  the  defend- 
ant to  a  bill  in  equity  for  an  account,  the  defendant  being  the  plaintiff  company's  agent,  and 
tbe  bill  chafing  that  the  money  belonged  to  the  company,  held,  a  court  will  never  make  such 
an  order  unless  the  money  is  actually  in  the  hands  of  the  defendant,  the  amount  is  admitted 
or  can  be  definitely  ascertained  by  mere  addition  and  subtraction,  and  the  circumstances  lead 
to  a  belief  that  the  fund  is  in  danger.  In  this  case  the  court  made  the  order.  Union  Mut. 
Life  Ins.  Co.  v.  Kellogg,*  5  Rep'r,  682.     . 
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§  190S.  Date  of  decree.—  The  judge  of  the  United  States  court  for  the  southern  district  of 
New  York  signed  an  adjudication  of  bankruptcy  on  the  1st  day  of  March,  but  kept  such 
signed  decree  in  his  sole  knowledge,  possession  and  control  until  the  8d  day  of  March  befdre 
promulgating  it.  On  the  2d  day  of  Aforch  he  allowed  a  re-argument,  which  was  heard  on  the 
8d  day  of  Marcli,  after  which  the  decree  was  promulgated.  On  the  2d  day  of  March  a  dis- 
trict court  of  another  state  and  district  adjudged  the  debtor  a  bankrupt ;  and,  it  being  the 
question  which  adjudication  was  prior,  held^  first,  that  a  decree  dates  from  its  notification  to 
the  clerk  or  to  the  parties,  or  its  announcement  in  open  court,  and  does  not  relate  back  to  the 
time  oC  its  signing;  second,  that  the  rehearing  took  away  any  possible  significance  from  such 
privately  signed  order,  for  in  a  court  of  equity  the  granting  of  a  rehearing  operates  to  open 
the  decree  for  further  examination  in  whole  or  in  part,  according  to  the  nature  and  extent  of 
the  grounds  for  rehearing.  Hence  the  adjudication  made  on  the  8d  of  March  was  the  prior 
one.    Jn  re  Boston,  Hartford  &  Erie  R.  R.  Co.,  9  Blatch.,  409. 


XVI.  Jury. 

1.  Jury  and  Jurors. 

SuiOLkRY  ^  PerempUyry  challenges^  when  allowed,  §  1904—  Causes  for  peremptory  challenge, 

8  1905. 

§  1904.  Peremptory  challenges  are  not  allowed  where  the  jury  has  been  already  struck  on 
'  both  sides.    Blanchard  v.  Brown.  §  1906. 

§  1905.  Nothing  that  is  a  cause  of  challenge  to  a  juror  will  serve  to  set  aside  a  verdiot. 
.United  States  v.  Baker,  §  1907. 

[Notes.—  See  §§  1908-1989.] 

BLANCHARD  v.  BROWN. 
(Circuit  Court  for  Pennsylvania:  1  Wallace,  Jr.,  809,  810.    1849.) 

'  Statement  of  Facts. —  A  jury  had  been  struck  on  both  sides,  but  one  of  the 
;  parties  wanted  to  make  two  peremptory  challenges  in  addition. 

^Opinion  by  Grier,  J. 

J  have  allowed  these  challenges  to  be  made  once  or  twice  by  consent  of 

I  parties;  but  it  is  in  violation  of  common  sense  and  of  the  spirit  of  the  decision 

«of  the  supreme  court  of  Pennsylvania,  which  refused  to  extend  the  privi- 

Jege.in  the  case  of  special  juries  further  than  the  letter  of  the  act  required. 

Schwenk  v,  Umsted,  6  Serg.  &  R,  361.     Their  language  is  thus,  and  we  cer- 

itainly.  agree  with  it:  "  The  sense  and  spirit  of  the  privilege  is,  that  a  party  shall 

.possess  the  power  of  challenging  at  least  two  persons  who  may  be  obnoxious 

to  him,  but  against  whom  there  is  no  legal  exception  as  jurors.    This  is  a 

proper  indulgence  even  to  prejudice;  hut  the  reason  ceases  when  he  has  an  oppor- 

itunity' of  striking  off  twelve.     If  a  practice  had  not  prevailed  to  the  contrary,  I 

should,  much  doubt  this  right  in  any  case  of  special  jury.     Why  should  this 

indulgence  and  arbitrary  discretion  be  extended  to  fourteen  ?    Why  should 

the  suitor,  after  striking  out  at  his  pleasure  bne  full  jury,  have  the  right,  on 

the  trial,  to  strike  out  two  jurors  more  without  cause?    He  has,  in  the  words 

of  the  venire^  put  himself  on  the  jury  so  struck." 

§  1906«  JPeremptory  challenges  not  allowed  after  a  jury  has  been  struck. 

If  the  state  practice  has  been  adopted  here  it  has  been  through  inattention; 
and  now  that  its  incorrectness  is  pointed  t)ut,  will  not  be  allowed  any  more. 
I  may  further  say  that  I  believe  that  even  in  the  state  the  practice  is  confined 
to  the  southeastern  part,  of  it.     It  does  not,  I  know,  prevail  in  the  west. 
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UNITED  STATES  v.  BAKER 
(District  Ck>urt  for  New  York:  8  Benedict,  68,  69.    1868.) 

§  1907.  Nothing  that  is  a  cause  of  challenge  to  a  iuror  toUl  serve  to  set  aside 
a  verdict. 

Opinion  by  Blatchford,  J. 

On  principle,  as  well  as  on  anthority,  nothing  that  is  a  cause  of  challenge 
to  a  juror  before  verdict  can  be  used  to  set  aside  a  verdict,  as  for  a  mistrial, 
even  though  the  cause  of  challenge  was  unknown  to  the  party  when  the  jury 
were  sworn.  HoUingsworth  v,  Duane,  4  DalL,  353.  The  non-possession  of 
any  natural  faculty  stands,  in  respect  tbtt  juror  duly  smnmoned,  in  the  same 
category  with  alienage  or  infancy  or  sex.  That  a  juror  is  an  alien  is  an  ob- 
jection that  must  be  taken  advantage  of  before  verdict  and  by  challenge. 
HoUingsworth  v.  Duane,  before  cited.  So  it  is  a  ground  for  challenge  that 
a  juror  is  an  infant  or  a  female.  Wharton's  Amer.  Crim.  Law,  2d  ed.,  p.  856. 
Where  an  infant  is  duly  summoned  as  a  juror  and  returned  on  the  panel,  his 
infancy  must  be  objected  to  by  challenge.  In  the  present  case  the  juror  was 
duly  summoned  and  returned  on  the  panel.  His  alleged  incompetency  was, 
therefore,  a  cause  of  challenge.  The  King  v.  Tremaine,  7  Dow.  &  Ry.,  684. 
The  motion  for  a  new  trial  on  this  ground  is  denied. 

$  1908.  A  Jaror  In  deciding  npon  his  verdict  should  disregard  his  private  kn6wledge  and 
render  his  verdict  solely  on  the  legal  and  open  testimony  of  the  cause.  United  States  v. 
Fourteen  Packages,  Gilp.,  285. 

§  1909.  If  the  record  recites  that  a  jury  were  *'dnly  sworn*'  that  is  sufficient  to  show 
that  they  were  sworn  according  to  law.  Leschi  v.  Washington  Territory,*  1  Wash,  T*y 
(N.  S),  la 

^  1910.  (Question  by  Jnror  daring  trial. —  No  objection  can  be  raised  after  verdict  to  the 
asking  of  a  question  by  a  juror  of  the  clerk  during  the  trial  and  in  the  presence  of  court, 
counsel  and  parties,  neither  the  question  nor  the  clerk's  answer  having  been  objected  to  at 
the  time.     Alien  v.  Blunt,  2  Woodb.  &  M.,  121. 

$  1911.  Polling  Jory. —  It  is  not  a  matter  of  common  right  to  poll  the  jury;  and  unless 
some  valid  reason  is  given  therefor  such  practice  will  not  be  allowed.  Dun  lop  v.  Munroe,  1 
Cr.  C.  C,  586. 

§  191  i!.  A  Jury  may  return,  after  it  has  retired  to  consider  its  verdict,  and  may  ask  ques- 
tions of  the  witnesses ;  but  in  such  case  neither  party  has  a  right  to  ask  questions,  or  to  raako 
any  motion  to  the  court  in  presence  of  the  jury.  Gond.  of  ^a.  v.  Zimmerman,  1  Cr.  G.  G.,  47 ; 
United  States  r.  Greenwood,  1  Gr.  G.  G.,  186. 

§  1913.  A  jury,  having  retired  to  consider  their  verdict  on  Saturday  night,  received  addi- 
tional instructions  from  the  judge  on*  Sunday.  Held^  there  was  no  error  in  this,  the  code 
providing  that  the  court  shall  be  deemed  open  for  every  purpose  connected  with  the  cause 
submitted  to  it  until  a  verdict  is  rendered  or  the  jury  discharged.  The  People  t>.  Odell,*  1 
Dak.  Ty. 

!f  1914.  From  what  district  to  bo  retarned.—  The  clause  of  the  twenty-ninth  section  of  the 
act  of  September  24,  1789  (1  Stst.  at  Large,  88),  providing  that  jurors  in  the  United  States 
courts  shall  be  returned  from  such  parts  of  the  district  as  the  court  shall  direct,  was  not  re- 
pealed by  the  act  of  July  20,  1840  (5  Stat,  at  Large,  394).    United  States  v.  Stowell,  2  Curt.,  158. 

§  191a.  Com  pen  sat  ion. —  Under  the  practice  of  the  circuit  court  of  the  District  of  Colum- 
bia, if  the  verdict  is  below  the  jurisdiction  of  the  court,  the  jury  is  not  entitled  to  the  fee  of 
twelve  shillings.     Skinner  r.  McCaffrey,  2  Cr.  C.  G..  193. 

g  1916.  Where  jurors  live  at  a  distance,  and  no  mileage  is  received  at  adjournments,  they 
are  entitled  to  a  per  diem  compensation  for  those  days  during  which  the  jury  stands  ad- 
journed.   Parker  t;.  Kerapton,  1  Wall.  Jr.,  344. 

$5  1917.  Jurors  in  the  circuit  court  for  the  district  of  Pennsylvania,  in  civil  cases,  are  en- 
titled to  $1.25  per  dieni  for  attendance.     Ex  part .  Lewis,  4  Gr.,  4S3. 

g  1918.  Colored  Jnrymen. —  The  selection  of  jurors  is  a  ministerial  and  not  a  judicial  act. 
Where  a  judge  of  a  state  court  excludes  and  fails  to  select  colored  jurors  on  account  of  their 
color  he  is  liable  to  an  indictment  under  act  of  March  1,  1875,  section  4;  and  it  makes  no  dif- 
fereikoe  that  ho  derives  his  authority  from  the  state.    Ex  parte  Virginia,  10  Otto,  389. 
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§  1919.  vln  a  charge  to  the  grand  jury  they  were  instructed  to  bring  indictments  against 
county  judges  empowered  to  make  lists  of  jurors,  if  those  judges  had  failed  for  a  number  of 
years  to  select  any  colored  jurors,  and  had  put  only  white  jurora  on  the  list,  this  exclusion  of 
colored  citizens  from  jury  duty  being  in  violation  of  the  fourteenth  amendment  of  the  consti- 
tution.    Cases  of  County  Judges  of  Virginia,  8  Hughes,  576. 

g  1920.  If  a  Jnry  separates  after  a  case  has  been  committed  to  them,  but  before  they  have 
agreed  upon  a  verdict,  the  verdict  will  be  set  aside  under  the  laws  of  Connecticut.  No  juror 
can  be  compelled  to  answer  questions  put  to  establish  the  fact  of  such  separation,  nor  can  the 
officer  having  the  jury  in  charge  be  compelled  to  answer  such  questions.  Howard  ».  Cobb,* 
3  Day  (Conn.),  309. 

§  1921.  A  jnrbr  if  ho  refasod  to  be  sir  orn,  although  offering  to  affirm,  and  who  was  not  a 
Quaker,  nor  attached  to  any  particular  religious  sect,  was  ordered  into  the  custody  of  the 
marshal ;  and  upon  offering  to  be  sworn  without  kissing  the  book  he  was  discharged.  Mcln- 
tire's  Case,  1  Cr.  C.  C,  157. 

§  1922.  A  court  or  Jury  cannot  be  required  to  specify  the  elements  of  the  calculation  by 
which  it  arrives  at  its  firtft  result.  And  the  court  of  claims,  which  in  such  matter  occupies 
the  position  of  a  jury,  cannot  be  required  to  state  items  in  its  account  of  damages.  United 
States  V.  Smith,  4  Otto,  214. 

§  1928.  Oath  of  loyalty.—  Under  section  821,  Revised  Statutes,  only  the  district  attorney 
or  his  representative  can  move  to  require  a  panel  of  jurors  to  answer  on  oath  for  their  loyalty 
during  the  rebellion.  A  party  to  a  civil  suit  has  no  right  to  tender  such  oath.  Atwood  v. 
Weems,  9  Otto,  188. 

§  1924.  If  it  appears  affirmatively  that  a  person  objected  to  as  a  juror  did  not,  as  a  mat- 
ter of  fact,  sit  on  the  jury,  the  party  objecting  to  him  has  no  ground  of  exception  to  the 
overruling  of  his  objection,  unless  his  right  of  peremptory  challenge  was  thereby  abridged. 
Burt  V.  Panjaud,  9  Otto,  180. 

§  19S5.  Where  a  conrt  had  good  and  ralld  reason  for  discharging  a  Juror  on  a  ground 
independent  of  any  constitutional  question,  and  it  did  not  appear  from  the  record  whether 
he  was  discharged  upon  that  ground  or  upon  a  ground  involving  a  constitutional  question, 
the  supreme  court  of  the  United  States,  upon  writ  of  error,  refused  to  take  jurisdiction  of  the 
question  simply  because  the  court  below  might  have  taken  the  second  ground  in  so  discharg- 
ing him.     Klinger  v,  Missouri,  13  Wall.,  257. 

§  1926.  Where  the  Jury  have  t4iken  irlth  them  to  the  Jnry  room  a  deposition,  a  part  of 
which  had  been  objected  to  by  the  defendant,  and  excluded  at  the  trial,  a  verdict  for  the 
plaintiff  will  be  set  aside  if  the  part  of  the  deposition  not  read  is  material  to  the  plaintiff's 
t;ause;  or  if  the  deposition  was  delivered  to  the  jury  by  the  plaintiffs*  counsel  without  the 
consent  of  the  other  side,  although  it  appeared  that  the  rejected  parts  had  not  been  read  by 
the  jury.  But  if  the  part  of  the  deposition  not  admitted  is  irrelevant  and  immaterial  to  the 
issue,  and  the  deposition  is  taken  out  by  the  jury  by  mistake,  the  verdict  will  not  be  set  aside 
if  the  court  can  perceive  that  ^he  excluded  part  of  the  deposition  could  not  have  influenced 
the  finding.     Lonsdale  v.  Brown,  4  Wash.,  148. 

§  1927.  Qualification  of  marshal  to  summon. —  Where  in  an  ejectment  suit  there  was  a 
controversy  as  to  which  of  two  adjoining  states  the  land  was  situated  in,  the  marshal  was 
held  not  to  be  incompetent  to  summon  a  jury  merely  because  of  his  interest  in  the  question 
as  a  resident  of  one  of  the  states;  but  his  deputy  was  held  to  be  incompetent,  it  appearing 
that  he  claimed  certain  other  land  under  the  same  original  title  as  one  of  the  parties.  Fowler 
V,  Lindsey,  3  Dall.,  411. 

§  1928.  The  mode  of  procuring  Jurors  is  a  rightful  subject  of  legislation  by  a  territorial 
legislature,  and  the  supreme  and  district  courts  of  the  territory  of  Utah,  in  impaneling 
jurors,  are  bound  by  the  law  of  that  territory.  It  is  not  inconsistent  with  the  organic  law  of 
that  territory  to  make  the  county  court  a  board  to  select  jurors.  Clinton  v.  Englebrecht,  13 
Wall.,  434. 

§  1929.  Section  804,  Revised  Statutes,  as  to  the  manner  of  filling  the  panel  when,  from 
challenges  or  otherwise,  there  are  not  sufficient  jurors  to  determine  a  cause,  is  not  repealed 
either  in  terms  or  by  implication  by  the  language  of  section  2  of  the  act  of  June  80,  1879; 
and  therefore,  after  the  passage  of  the  latter  act,  the  court  may,  if  necessary,  order  a  panel 
to  be  completed  by  calling  a  sufficient  number  of  jurymen  from  the  by-standers.  United 
States  V.  Rose,  6  Fed.  R.,  136. 

§  1930.  The  act  of  congress  of  July  20,  1840,  providing  for  the  impaneling  of  juries  in  the 
federal  courts,  does  not  require  literal  conformity  to  the  mode  of  selecting  and  drawing 
jurors  prescribed  by  the  laws  of  the  states,  but  only  substantial  conformity  so  far  as  practi- 
cable. The  rule  of  the  circuit  court  for  the  southern  district  of  New  York,  made  November 
lly  1867,  in  relation  to  drawing  jurors,  is  a  proper  rule,  and  if  complied  with,  and  there  is  no 
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irregalarity  prejudicing  the  defendant,  no  objection  can  be  made  on  the  ground  that  the 
practice  of  the  state  has  not  been  followed.    United  States  v.  Tallman,  10  Blatch.,  21. 

§  1931.  Where  an  act  of  congress  provides  that  a  jury  shall  be  impaneled  in  the  federal 
cotirts  in  the  same  manner  as  in  the  highest  courts  of  the  states  in  which  such  federal  courts 
respectively  sit,  such  provision  is  complied  with  if  the  rules  of  the  federal  court  upon  the 
subject  are  in  substantial  agreement  with  the  state  jBtatutes,  making  allowance  for  the  differ- 
ent circumstances  of  the  two  jurisdictions.    United  States  v.  Collins,*  18  Int.  Rev.  Rec,  69. 

1$  1932.  QnalificatiODS  of  Jnrors. —  Alienage  of  a  juror  is  cause  of  challenge,  but  is  not  per 
se  sufficient  to  set  aside  a  verdict,  and  this  whether  the  party  complaining  knew  the  fact  or 
not.  The  objection  should  be  taken  at  the  time  of  impanehng  the  jury.  HoUingsworth  v, 
Duane.*  Wall.  C.  C,  147. 

§  1933.  Advantage  of  the  fact  that  one  of  the  jury  is  an  alien  cannot  be  taken  after  ver- 
dict.    HoUingsworth  v.  Duane,  4  Dall.,  853. 

§  1934.  A  juror  will  not  be  excused  on  his  own  objection  that  he  is  an  alien.  Lingan  v, 
Marbury,*  1  Cr.  C.  C. ,  365. 

§  1985.  A  juror  who  has  formed  an  opinion  as  to  the  guilt  or  innocence  of  the  accused,  but 
who  does  not  think  the  opinion  is  such  as  to  influence  his  verdict,  will,  in  the  absence  of  any- 
thing to  show  the  character  or  nature  of  his  opinion,  be  accepted.  United  States  v,  Reynolds,* 
1  Utah  Ty.  819. 

g  1936.  Where  a  jnror,  on  being  challenged  upon  the  trial  of  a  petition  for  freedom  brought 
by  a  slave,  says  that  on  account  of  his  hatred  of  slavery  he  shall,  if  the  evidence  is  equal  on  both 
Bides  or  the  case  a  doubtful  one,  find  for  the  plaintiff,  the  court,  in  its  discretion,  may  rightly 
reject  him,  although  his  bias  is  not  so  great  as  to  make  it  positively  improper  that  he  should  be 
sworn.    Queen  v.  Hepburn,  7  Cr.,  390. 

§  1937.  Persons  who  have  been  sworn  as  jurohf  may,  before  the  jury  has  been  made  up,  be 
discharged  as  not  having  been  residents  for  the  required  time.  United  States  v,  Dickinson, 
Hemp.,  1. 

§  1938.  In  an  action  of  debt  for  the  penalty  of  a  by-law  of  the  corporation  of  Alexandria, 
citizens  of  Alexandria  are  not  competent  jurors.  The  Common  Council  of  Alexandria  r. 
Brockett,  1  Cr.  C.  C,  505. 

S  1939.  An  exception  to  a  juror  on  account  of  his  being  an  inhabitant  of  another  county  is 
too  late  after  such  juror  has  been  sworn.     Queen  v.  Hepburn,  7  Cr.,  290. 

^  1940.  A  person  does  not  lose  his  citizenship  in  Ohio  because,  in  1866,  he  removes  tem- 
porarily to  Kentucky  without  the  intention  of  becoming  a  citizen  of  Kentucky,  and  without 
ever  voting  there,  but  always  voting  in  Ohio,  and  returning  to  Ohio  to  live  in  1860;  and  such 
person  is  qualified  to  serve  as  juror  in  the  federal  courts  sitting  in  Ohio,  as  a  citizen  of  Ohio. 
United  States  v,  Thorpe,  2  Bond,  840. 

^  1941.  Under  the  code  of  Utah,  requiring  a  property  qualification  for  a  juror,  it  is  sufficient 
if  one  has  taxable  property,  although  he  has  never  been  assessed  therefor.  United  States  v. 
Reynolds,*  1  Utah  Ty,  226. 

g  194:!.  The  statutory  provision  of  the  territory  of  Utah  that  jurors  must  have  certain  prop- 
erty qualifications  refers  to  the  time  at  which  they  are  offered  as  jurors,  and  not  to  the  time 
when  the  list  of  jurors  is  prejgared.  If  a  juror  has  definite  opinions  of  the  merits  of  a  case, 
and  says  that  it  would  take  evidence  to  remove  them,  he  may  be  challenged  for  cause  under 
subdivision  6  of  the  one  hundred  and  sixty -third  section  of  the  code  of  Utah,  and  it  is  imma- 
terial whether  his  opinions  are  based  upon  rumor  or  fact.  Conway  t?.  Clinton,*  1  Utah  Ty, 
215. 

g  1943.  If  the  defendant  wishes  to  ascertain  the  qualifications  of  a  juror  he  may  examine 
him  ;  and  if  he  does/not  do  so,  he  waives  the  right  to  object  on  the  ground  of  disqualification. 
If  be  examines  and  is  deceived  by  a  juror's  answer  it  is  not  too  late  to  object  as  soon  as  he 
ascertains  the  deception.    Clarke  v.  Territory  of  Washington,*  1  Wash.  T'y,  82. 

g  1944.  If  a  person  summoned  as  a  juror  makes  affidavit  that  he  has  a  cause  at  issue  in  that 
ooart  which  he  expects  will  be  tried  at  that  term  he  will  be  discharged.  Clagett's  Case,  2 
Cr.  C.  C,  247. 

g  194o.  A  juror  is  not  bound  on  his  voir  dire  to  disclose  his  guilt  of  any  crime  or  of  any 
act  which  would  disgrace  him  in  answer  to  questions  put  to  test  his  qualifications  as  a  juror. 
Bart  V.  Panjaud,  9  Otto,  180. 

§  1946.  A  challenge  on  the  ground  that  the  person  was  nephew  of  a  stockholder  in  defend- 
ant corporation  was  allowed.    Young  v.  Marine  Ins.  Co.,  1  Cr.  C.  C,  452. 

%  1947.  Upon  the  trial  of  a  polygamy  case  a  jurpr  may  be  excluded  who,  upon  examination 
as  to  his  qualifications,  refuses  to  answer  the  question,  *'  Are  you  living  in  polygamy?"  on 
tbe  ground  that  his  answer  would  tend  to  criminate  him.  United  States  v.  Reynolds,*  1 
Utah  Ty,  319. 

298 


§§  Id46-19B(L  .  PRAOTICR 

§;  1948.  Miseoiidaflt  of  the  Jnrf  not  prejudicing  the  reBvltis  not  ground  for  new  triaL 
Harrison  v.  Rowan,*  4  Wash.,  82.  -      ' 

§  1949.  Where  irregular  conduct  on  the  t>art  of  a  party  or  of  the  jury  is  satisfactorily 
proved  a  new  trial  will  be  granted,  although  it  does  not  appear  that  such  conduct  influenced 
the  jurj'.     Johnson  v.  Root,*  2  Fish.  Pat.  Cas.,  291. 

^  1950.  Where  some  of  the  jurors  misbehaved  while  they  were  out  considering  the  verdict, 
but  it  did  not  appear  that  such  misbehavior  had  affected  the  verdict,  the  court  refused  to 
grant  a  motion  for  a  new  trial  on  the  ground  of  such  misbehavior.  Henry  v.  Ricketts,  1  Cr. 
C.  C,  545. 

§  1951.  Evidence  of  a  juryman  as  to  misconduct  of  the  jury  in  making  up  their  verdict  is 
improper.     Harrison  v.  Rowan,*  4  Wash..  82. 

g  1952.  An  irregularity  in  tbe.conduct  of  the  jury  such  as  should  cause  their  verdict  to  be 
sei  aside  is  not  examinable  upon  writ  of  error  to  the  district  court,  but  should  be  taken  ad- 
vantage of  in  that  court.    United  States  v.  Gillies,  Pet.  C.  C,  159. 

§  1958.  Where,  through  ignorance  merely,  a  juror  goes  home  before  giving  his  verdict, 
and  is  afterwards  sent  for  and  returns,  whereupon  the  jury  without  difficulty  agrees  upon  a 
verdict,  it  is  within  the  discretion  of  the  court  to  allow  the  verdict  to  stand,  and  in  this  case, 
being  satisfied  therewith,  it  did  so.     Burrill  v.  Phillips,  1  Gall.,  360. 

§  1954.  A  federal  court  may  punish  a  juror  who  has  corruptly  conferred  with  a  party  to 
the  suit,  the  jury  having  been  cautioned  to  speak  to  no  one  concerning  the  case.  In  re  May, 
2  Flip.,  562. 

§  1955.  That  a  juror  has  previously  conversed  with  another  in  relation  to  the  facts  of  the 
case,  and  has  received  from  him  an  impression  in  relation  to  them,  does  not  justify  a  chal- 
lenge for  cause  in  a  civil  action,  if  such  juror  expresses  a  willingness  and  ability  to  accept 
the  facts  as  they  are  developed  by  the  evidence,  and  to  render  a  verdict  in  accordance  with 
them.    Union  Gold  Mining  Co.  v.  R.  M.  Nat.  Bank.  6  Otio,  640. 

§  1956.  If  a  juror  talks  outside  the  jury-room  about  a  case  pending  before  him  he  will  be 
considered  as  partial  and  biased ;  and  his  statement  that  M^bat  he  has  said  or  heard  has  not 
affe«;ted  his  judgment  will  not  be  accepted.  And  when  the  natural  tendency  of  what  a  juror 
does  or  says  or  willingly  listens  to  from  others  is  to  bias  his  mind,  or  When  his  misconduct 
evinces  a  prejudgment  of  the  case,  or  ill-will  or  passion  against  the  losing  party,  prejudice 
will  be  inferred,  and  a  new  trial  wiU-be  granted,  although  the  winning  party  was  in  no  wise 
at  fault,  and  although  the  verdict  was  approved  by  the  court.  Pool  i;.  C,  B.  &  Q.  R.  Co., 
6  Fed.  R.,  844. 

§  1957.  If  a  Jaryman  Is  taken  ill  during  the  opening  of  the  plaintiff's  case,  so  that  he 
cannot  serve  further,  he  will  be  discharged  and  a  new  juror  drawn  from  the  panel  to  take 
his  place.    Foote  v.  Silsby,  1  Blatch.,  445. 

§  1958.  After  a  case  had  been  partly  opened  to  the  jury,  the  judge  discharged  one  of  the 
jurors  on  account  of  illness  and  filled  the  place  by  drawing  a  new  juror  from  the  panel. 
Held  no  error.     Silsby  v.  Foote,  14  How..  218,  219. 

^  1959.  Where  a  special  Jnry  was  struck  by  the  parties,  and  the  list  was  lost  by  the  mar- 
shal, so  that  no  venire  had  issued,  the  court  will  direct  the  striking  anew  from  the  same  list, 
and  a  venire  to  issue  during  the  term.     Hall  v.  Perott,*  1  Bald.,  123. 

§  1960.  The  court  ha9  power  to  award  a  tales  to  complete  the  number  of  a  special  jury ; 
but  reasonable  delay  should  be  allowed  to  bring  in  the  jurors  that  have  been  regularly 
selected.     Anonymous,  2  Dall.,  882. 

,  ^1961.  Challenges. —  The  rule  of  th^  common  law  that  neither  party  has  a  right  of  chal- 
lenge after  a  juror  is  sworn  for  a  cause  then  existing  is  not  to  be  deemed  to  prevent  the  court, 
upon  application  of  a  party  or  upon  its  own  motion,  from  interposing  and  withdrawing  a 
juror  when  the  ends  of  public  justice  require  it.     United  States  v.  Morris,  1  Curt.,  28. 

^  1962.  A  challenge  to  the  array  which  has  been  overruled  is  not  waived  by  subsequent 
peremptory  challenges  and  challenges  for  cause.     Clinton  v.  Englebrecht,  13  Wall.,  434. 

§  1963.  Alienage  is  no  cause  of  challenge  of  a  juror.  ~  Challenges  for  favor  will  be  tried  by 
the  first  two  jurors  sworn.     Queen  r.  Hepburn,  2  Cr.  C.  C,  3. 

§  1964.  The  court  will  not  ask  the  jurors  before  they  are  sworn  whether  they  have  formed 
and  delivered  any  opinion  as  to  the  case,  but  will  leave  them  to  be  challenged  for  favor. 
United  States  v.  Johnson,  1  Cr.  C.  C,  871. 

§  1965.  If,  upon  a  petition  for  freedom  by  a  negro,  eight  jurors  have  been  sworn  and  then 
one  is  challenged  for  favor,  the  challenge  shall  be  tried  by  the  jurors  already  sworn,  and 
upon  such  trial  the  juror  cannot  be  examined  on  oath  as  to  his  religious  opinions  as  to  slavery, 
nor  can  he  be  asked  as  to  the  prevailing  opinion  of  individuals  of  his  religioul  sect  in  regard 
thereto.    Eeason  v.  Bridges,  1  Cr.  C.  d  477. 

g  1966.  Under  the  act  of  July  20,  1840,  the  federal  courts  have  power  to  adopt  the  laws  and 
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tiaagcs  of  the  states  in  which  they  sit  in  respect  to  the  challenges  of  jiirorsi  whether  per«> 
emptory  or  for  cause,  in  civil  cases.    United  States  v.  Sbackleford^  18  How.,  688. 

^  1967.  Upon  an  indictment  for  robbing  the  United  States  mail  the  United  States  may 
challenge  jurors  peremptorily  until  the  panel  is  exhausted;  but  af(er  that  only  upon  cause 
shown.  Jurors  named  wrongly  upon  the  venire  cannot  act.  It  is  a  good  cause  for  challenge 
that  a  juror  has  conscientious  scruples  against  giving  a  verdict  which  in  its  consequences 
might  be  the  means  of  taking  away  the  lives  of  the  prisoners,  or  has  a  bias  or  prejudice 
against  the  prisoner,  or  has  m&de  up  his  mind  or  expressed  an  opinion  on  the  subject.  But 
it  is  not  good  cause  for  challenge,  when  there  are  separate  trials  or  a  joint  indictment,  that  a 
juror  has  been  on  the  jury  in  the  case  first  tried  and  has  found  a  verdict  of  guilty.  Such  a 
case  should  be  submitted  to  triers.     United  States  v,  Wilson,  Bald.,  78. 

§  196S.  A  plaintiff  may  be  allowed  a  peremptory  challenge  after  he  has  declared  himself 
satisfied  with  the  jury  and  after  two  peremptory  challenges  have  been  made  by  the  defend- 
ant.   Jones  V.  Vanzandt,  2  McL.,  611. 

g  1969.  The  two  peremptory  challenges  of  jurors  allowed  by  the  Ohio  statute  to  each 
party  need  not  be  made  together,  but  the  parties  may  alternate  in  their  challenges.  And  in  an 
action  to  recover  a  penalty,  under  act  of  February  12,  1793,  for  harboring  slaves,  the  question 
whether  their  conscientious  scruples  on  the  subject  of  slavery  are  such  as  to  prevent  them 
f roui  giving  a  verdict  for  the  plaintiff,  should  his  case  be  made  out  in  proof,  cannot  be  asked 
of  the  jury  generally,  but  may  be  asked  of  each  individuaL  Driskell  t\  Parish,*  10  Law  Rep., 
S95l 

2.  Trial  by  juf*y. 

ScMMABT— TTatwr  of  jury,  §g  19T0,  1971.— ^ssessnt^n^  of  damages,  %  1972.— In  equity, 

g  1973. —  In  case  of  seizure  under  intemcU  revenue  laws,  §  1974. 

§  1970.  Under  the  act  of  1865,  as  to  waiver  of  trial  by  jury,  a  written  stipulation  to  that 
effect  must  be  filed,  in  order  that  such  case  may  be  reviewed  in  the  appellate  court.  Parties 
may  waive  a  jury  without  this  formality,  but  can  have  no  review  in  the  appellate  court. 
Kearney  v.  Case,  g§  1975>79: 

§  1971.  When  a  party  goes  to  trial  before  the  court  without  objection  or  exception,  it  is  al- 
most a  necessary  inference  that  he  has  waived  the  trial  by  jury.    Ibid. 

^  1973.  When  judgment  by  default  is  rendered  in  a  tort  case,  plaintiff  has  no  constitutional 
light  to  an  assessment  of  damages  by  jury.    Raymond  v.  Railroad  Co.,  g§  1980-81. 

c;  1976.  The  directing  of  an  issue  in  equity  to  try  a  question  of  fact  by  a  jury  is  a  matter 
of  discretion,  not  of  right,  and  will  not  be  granted  until  the  necessity  appears.  Herdsman  v, 
Lewis,  (^  1982. 

^  1974.  A  proceeding  to  enforce  forfeiture  of  property  seized  under  the  internal  revenue 
laws  is  a  case  in  which  the  right  of  trial  by  jury  ia  secured  by  the  constitution.  United 
States  V.  130  Barrels  of  Whisky,  g  1988. 

[Notes.- See  ^  1984-2084.]     . 

KEARNEY  v.  CASE. 
(13  Wallace,  275-285.     1870:) 

Error  to  U.  S.  Circuit  Court,  District  of  Louisiana. 

5$  107  5.  A  statement  offacts^  signed  hy  both  parties  and  filed  after  a  lorit  of 
error  teas  sued  out,  cannot  be  regarded  here  though  both  parties  consent  to  it. 

Opinion  by  Mb.  Justice  Miller. 

No  question  arises  on  the  process  or  pleadings;  there  is  no  bill  of  exceptions, 
and  the  plaintiff  in  error  relies  on  what  purports  to  be  a  statement  of  facts  in 
tbe  case  to  show  the  error  of  which  he  complains.  That  statement  is  signed 
by  the  defendant  in  error  and  by  the  counsel  for  the  plaintiff,  and  does  not 
profess  to  be  facts  found  by  the  judge.  The  writ  of  error  had  been  sued  out 
nine  months  before  this  paper  was  signed  and  filed  with  the  clerk. 

It  needs  no  argument  to  show  that  this  court  cannot  look  into  such  a  paper 
as  part  of  the  record,  nor  make  it  the  foundation  of  revising  the  judgment, 
tboagh  both  parties  consent  to  it.  The  case  here  must  be  tried  on  the  rulings 
of  the  CQort.below  on  what  was  before  it,  and  this  must  appear  by  the  record - 
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and  if  the  facts  are  to  be  considered  they  mast  appear  by  bill  of  exceptions, 
or  by  an  agreed  statement  submitted  to  the  court  for  its  judgment,  or  by  the 
finding  of  th^  court  under  the  statute.  It  cannot  be  permitted  for  the  parties, 
by  consent,  to  make  up  a  case  for  this  court  after  it  has  passed  from  the  con- 
trol of  the  court  below.  The  case  of  Insurance  Company  v.  Tweed  is  not  a 
parallel  case.  There  the  statement,  such  as  it  was,,  was  made  by  the  judge, 
and  on  it  he  founded  his  judgment.  It  was  made  and  filed  at  the  time  the 
judgment  was  rendered,  and  although  defective  in  many  respects  there  was 
suflicient  in  it  to  present  the  legal  propositions,  if  the  confused  character  of 
the  paper  was  waived.  This  the  counsel  here  desired  to  do,  and  the  court 
permitted.  We  are  all  of  opinion,  therefore,  that  the  paper  called  a  statement 
of  facts  must  be  disresrarded. 

But  what  judgment  must  follow?  If  the  transcript  of  the  record  contained 
the  written  agreement  of  the  parties  submitting  the  case  to  the  court,  as  pro- 
vided by  the  act  of  March  3,  1865,  we  should  have  no  difficulty  in  affirming 
the  judgment.  But  not  only  is  there  no  such  paper  found,  but  there  is  no 
statement  anywhere  in  the  record  that  the  parties  did  agree,  either  in  writing 
or  otherwise,  to  submit  the  case  to  the  court. 

§  1  976«  Before  the  act  of  1865,  providing  for  the  waiver  of  a  jury,  parties 
could  waive  trial  hy  jury  in  actions  at  law,  hut  could  in  such  case  have  no  re- 
view in  this  court. 

The  judiciary  act  of  1789,  section  12,  declares  that  the  trial  of  issues  in  fact 
in  the  circuit  courts  shall,  in  all  suits  except  those  of  equity  and  of  admiralty 
and  maritime  jurisdiction,  be  by  jury.  This  provision  and  that  found  in  the 
seventh  amendment  of  the  constitution,  adopted  after  the  judiciary  act, 
namely,  "  that  in  suits  at  law,  where  the  value  in  controversy  shall  exceed 
twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved,''  constituted  the 
only  legislative  rule  for  the  federal  courts,  except  in  Louisiana,  until  the  act  of 
1865.  Undoubtedly  both  the  judiciary  act  and  the  amendment  to  the  consti- 
tution secured  the  right  to  either  party  in  a  suit  at  common  law  to  a  trial  by 
jury,  and  we  are  also  of  opinion  that  the  statute  of  1789  intended  to  point  out 
this  as  the  mode  of  trial  in  issues  of  fact  in  such  cases.  Numerous  decisions, 
however,  had  settled  that  this  right  to  a  jury  trial  might  be  waived  by  the 
parties,  and  that  the  judgment  of  the  court  in  such  cases  should  be  valid. 
Bank  of  .Columbia  v.  Okely,  4  Wheat.,  235;  Hiriart  v.  Ballon,  9  Pet.,  156;  Par- 
sons V.  Armor,  3  id.,  425;  U.nited  States  v,  Kathbone,  2  Paine,  578;  Gould  v. 
Frontin,  18  How.,  135;  Suydam  v,  Williamson,  20  id.,  427;  Kelsey  v,  Forsyth, 
21  id.,  85;  Campbell  v.  Boyreau,  21  id.,  223;  Burr  v,  Des  Moines  Co.,  1  Wall., 
102.  Notwithstanding,  however,  the  number  of  cases  in  which  the  waiver  of 
this  right  is  mentioned,  and  either  expressly  or  tacitly  held  to  be  no  objection 
to  the  judgment,  it  is  remarkable  that  so  little  is  said  as  to  the  mode  in  which 
this  waiver  shall  be  made  to  appear.  In  most  of  the  cases  it  is  somewhercin 
the  record  stated  affirmatively  that  the  parties  did  waive  a  jury,  or  did  con- 
sent to  the  trial  by  the  court  without  a  jury.  In  the  case  of  Bank  of  Colum- 
bia V,  Okely,  4  Wheat.,  235,  the  court  held  that  there  was  an  implied  waiver 
of  this  right  when  the  defendant  made  his  note  negotiable  at  the  Bank  of  Co- 
lumbia, there  being  in  the  charter  of  that  bank  a  provision  authorizing  the 
collection  of  such  debts  by  a  summary  proceeding,  which  did  not  admit  of  a 
jury  trial.  In  Hiriart  v.  Ballon,  9  Pet.,  166,  where  a  summary  judgment  was 
rendered  against  a  surety  in  an  appeal  bond,  it  was  held  that  the  defendant, 
by  becoming  surety  in  a  court  whose  rules  provided  for  such  summary  judg- 
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ment,  had  waived  his  right  to  a  trial  by  jury.  It  seems,  therefore,  that  both 
by  express  agreement  in  open  court,  and  by  implied  consent,  the  right  to  a 
jury  trial  could  be  waived.  See  Phillips  v.  Preston,  6  How.,  290.  But  as  was 
shown  in  the  recent  case  of  Flanders  v.  Tweed,  9  Wall.,  425,  this  court  had 
held  that  no  review  of  the  decision  of  the  court  below  could  be  had  of  any 
ruling  at  the  trial  where  the  parties  had  consented  to  accept  the  court,  instead 
of  a  jury,  to  decide  issues  of  fact. 

§  1977.  and  under  the  act  of  1865,  in  order  to  entitle  the  parties  to  such 

review  of  the  rulings  of  the  court  beloWj  the  waiver  of  the  jury  must  be  in  writ- 
ing  and  filed  with  the  clerk. 

In  this  state  of  the  law  the  act  of  1865  was  passed.  The  first  two  sections 
are  devoted  to  prescribing  the  manner  in  which  grand  and  petit  juries  shall 
be  selected  and  impaneled  in  criminal  trials.  The  fourth  section  enacts  that 
issues  of  fact  in  civil  cases,  in  any  circuit  court  of  the  United  States,  may  be 
tried  and  determined  by  the  court  without  the  intervention  of  a  jury,  when- 
ever the  parties  or  their  attorneys  of  record  file  a  stipulation  in  writing  with 
the  clerk  of  the  court  waiving  a  jury.  It  then  proceeds  to  prescribe  the  mode 
of  finding  the  facts,  and  the  effect  to  be  given  to  such  finding,  and  provides 
for  a  review  of  the  case  by  this  court.  The  manner  in  which  the  record  is  to 
be  prepared  for  this,  and  the  extent  of  the  inquiry  in  this  court,  are  specific- 
ally pointed  out. 

The  question  arises  on  this  s^tatute  whether  this  mode  of  submitting  a  case 
to  the  court  without  a  jury  was  intended  to  be  exclusive  of  all  other  modes, 
so  that  if  there  is  no  stipulation  in  writing  waiving  a  jury,  there  is  error,  for 
which  the  judgment  must  be  reversed.  Although  the  language  of  the  section 
might  admit  of  that  construction,  it  is  not  the  only  one  of  which  it  is  suscept- 
ible. As  stated  in  the  case  already  referred  to,  of  Flanders  v.  Tweed,  the 
main  purpose  of  the  act  undoubtedly  was  to  enable  the  parties  who  were 
willing  to  waive  a  jury  to  have  the  case  reviewed  on  writ  of  error  when  tried 
by  the  court  alone.  This  was  rendered  necessary,  as  shown  by  Mr.  Justice 
Nelson  in  the  opinion  in  that  case,  by  the  former  decisions,  based  on  the 
idea  that  in  such  cases  the  court  did  not  sit  as  a  court  of  law,  but  as  quasi 
arbitrators.  To  remove  this  difficulty  the  statute  provided  a  mode  by  which 
the  parties  who  agreed  to  waive  a  jury  should  have  the  benefit  of  a  writ  of 
error  to  the  rulings  of  the  couxt  on  questions  of  law.  The  language  of  the 
section  is  that  the  stipulation  may  be  filed  with  the  clerk  of  the  court,  which  is 
undoubtedly  designed  to  enable  the  parties  to  make  agreements  in  vacation ; 
and  it  is  required  to  be  in  writing,  to  prevent  either  party  demanding  a  jury 
unexpectedly  at  the  trial.  In  those  courts,  where  juries  are  called  from  a  great 
distance  and  detained  at  a  heavy  sacrifice,  the  courts  usually  give  jury  trials 
the  preference.  The  benefit,  therefore,  of  an  announcement  by  which  the 
number  of  these  trials  is  diminished,  and  the  case  placed  in  an  attitude  to  be 
taken  up  at  the  convenience  of  the  court  and  the  parties,  is  obvious.  We  can- 
not believe  that  congress  intended  to  say  that  the  parties  shall  not,  as  hereto- 
fore, submit  their  cases  to  the  court  unless  they  do  so  by  a  written  stipulation, 
bat  that  it  was  the  intention  to  enact  that  if  parties  who  consent  to  waive  a 
jury  desire  to  secure  the  right  to  a  review  in  the  supreme  court  of  any  ques- 
tion of  law  arising  in  the  trial,  they  must  first  file  their  written  stipulation, 
and  must  then  ask  the  court  to  make  a  finding  of  such  facts  as  they  deem 
essential  to  the  review,  and  ask  the  ruling  of  the  court  on  points  to  which 
they  wish  to  except.    If  this  is  not  done,  the  parties  consenting  to  waive  a 
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jury  stand,  as  tbey:  did  before  the  statute,  concluded  by  the  judgment  of  the 
court  on  all  matters  submitted  to  it.  This  we  understand  to  be  the  effect  of 
the  opinion  in  Flanders  v.  Tweed. 

§  1978.  how  the  fact  of  the  stipulatiofi  should  appear  in  appellate 

courts. 

But  although  a  written  stipulation  in  the  circuit  court  is  essential  to  a  re« 
view  in  this  court,  is  the  presence  of  the  agreement  or  its  copy  in  tbe  transcript 
sent  here  indispensable?  A  copy  of  it  should  come  up,  as  observed  by  Mr. 
Justice  Nelson,  and  that  is  the  more  appropriate  evidence  of  compliance  with 
the  statute.  Still  we  are  not  prepared  to  say  that  if  it  shall  affirmatively  ap- 
pear in  any  other  part  of  the  record  proper  that  such  a  writing  was  made  by 
tbe  parties,  that  it  will  not  be  sufficient  here.  If,  Ifor  instance,  it  is  stated  in 
the  finding  of  facts  by  the  court,  or  in  the  bill  of  exceptions,  or  in  the  record 
of  the  judgment  entry,  that  such  a  stipulation  was  made  in  writing,  the  record 
would  show  that  the  condition  in  which  a  review  is  allowed  existed,  and  we 
would  not  feel  at  liberty  to  contradict  the  record  in  this  respect.  In  a  case 
where  there  is  no  evidence  that  it  was  submitted  in  writing  under  the  statute, 
but  the  record  shows  affirmatively  that  the  parties  waived  a  jury,  we  hold 
such  evidence  of  waiver  to  be  sufficient  to  support  the  judgment,  but  not  suffi- 
cient to  authorize  a  review  of  the  rulings  of  the  court  at  the  trial.  But  the 
record  before  us  contains  no  statement  that  the  parties  agreed  in  writing  to 
submit  the  case  to  the  court,  nor  any  express  statement  that  they  waived  a 
jury  at  all.  The  language  of  the  judgment  is  that  '^  this  cause  csmie  up  for 
trial  —  J.  D.  Eouse  and  Elmer  and  King  for  plaintiffs;  6.  L.Brightand  Brad> 
ford.  Lea  and  Finney  for  defendants — 'when,  after  hearing  the  pleadings, 
evidence  and  argument,  the  court  considering  the  same,  it  is  ordered,  adjudged 
and  decreed,"  etc. 

§  ld7tt«  WThere  a  party  is  present  hy  counsel  and  goes  to  trial  before  the  court 
without  objection  or  exception^  he  is  implied  to  have  voluntarily  waived  a  jury. 

Is  this  court  at  liberty  to  infer  from  the  entry  a  waiver  of  the  right  to  a 
jury  trial?  When  we  consider  the  cases  already  cited  in  which  such  a  waiver 
had  been  implied,  and  that  the  right  to  have  a  jury  when  a  party  demands  it  is 
so  universally  known  and  respected,  we  think  that  it  is  almost  a  necessary  infer- 
ence, where  a  party  is  present  by  counsel  and  goes  to  trial  before  the  court 
without  objection  or  exception,  he  has  voluntarily  waived  his  right  to  a  jury, 
and  must  be  held  in  this  court  to  the  legal  consequences  of  such  a  waiver. 
Phillips  V,  Preston,  5  How.,  290.    But  we  are  not  prepared  to  go  further. 

If  the  state  of  the  pleadings  presents  issues  of  fact  to  be  tried,  and  there  is 
nothing  to  show  that  the  party  complaining  of  the  error  was  present  by  him- 
self or  counsel  at  the  trial,  and  no  jury  ^vas  called,  we  think  it  is  error  for  the 
court  to  try  those  issues  without  a  jury,  because  there  can  be  no  presumption 
that  the  party  has  waived  his  legal  and  constitutional  right  to  have  a  jury. 

The  record  before  us  presents,  in  the  light  of  these  views,  a  case  where  the 
parties  consented  to  waive  a  jury,  but  did  not  take  the  steps  necessary  to  se- 
cure the  right  to  a  review  of  the  findings  of  the  court  as  provided  by  statute. 
There  is,  therefore,  no  error  of  which  we  can  take  cognizance,  and  the  judg- 
ment of  the  circuit  court  is  affirmed. 
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RAYMOND  V.  DANBURY  &  NORWALR  RAILROAD  COMPANY.      . 
(Circait  Court  for  Connecticut:  14  Blatchford,  183-186.    1877.) 

Opinion  by  Shipman,  J. 

Sta-tement  of  Facts. —  This  is  an  action  of  tort  to  recover  damages  for  an 
injury  to  tbe  plaintiff,  ^i^isio?  fi*^^  ^^^  negligence  of  the  defendants.  The 
defendants  have  suffered  a  default  and  have  thereby  admitted  a  canse  of 
action  as  alleged,  btit  not  the  alleged  pxtent  of  tbe.injur}^  and  the  question 
now  before  the  court  is  as  to  tbe  tribvinal  by  which  the  quantum  of  damages 
is  to  be  ascertained.  The  plaintiff  insists  that  he  has  a  constitutional  right  to 
have  the  questions  of,  fact  in  regard  to  dumlages  determined  by  a  jury,  while 
the  defendants  assert  bl^at,  in  accordance  with  the  practice  of  the  state  courts 
in  Connecticut,  the  damages  are  to  be  assesed  by  the'  court. 

§  1080.  Where  a  judgment  is  rendered  {m  an  action  f^or  a  tort)  by  default  the 
plaintiff  is  not  entitled  by  the  constitution  to  have  the  damages  assessed  by  a 
jury. 

The  seventh  amendment  to  the  constitution  of  the  United  States  provides 
that,  ^Mn  suits  at  common  law,  where  the  value  in  controversy  shall  exceed 
$20,  the  right  of  trial  by  jury  shall  be  preserved,  and  no  fact  tried  by  a  jury 
shall  be  otherwise  re-examined  in  any  court  of  the  United  States  than  accord- 
ing to  tbe  rules  of  the  common  law."  B3'  the  first  -clause  of  the  amendment  the 
right  of  trial  by  jury  in  common-law  actions  was  guarantied.  The  right,  ami 
the  same  right,  of  jury  trial,  which  then  existed,  was  to  remain  undisturbed. 
In  some  of  the  state  constitutions  the  same  idea  is  expressed  by  the  phf&se 
*^  shall  remain  inviolate."  By  the  common  law,  at  the  date  of  the  adoption 
of  the  constitution,  tbe  trial  of  all  issues  of  fact  must  be  by  a  jury.  By  issues 
of  fact  are  meant  questions  of  fact,  as  distinguished  frongi  (questions  of  law, 
which  the  result  of  the  pleadings  in  each  case  shows  to  be  in  dispute  or  con- 
troversy between  the  parties;  and  a  jury  trial  in  issues  of  fact  was  the  right 
of  the  litigant.  In  harmony  with  the  constitutional  right  afterwards  guaran- 
tied by  the  seventh  amendment,  congress  provided  in  tbe  twelfth  section  of 
the  act  of  September  24,  1789  (1  U.  S.  Stat,  at  Large,  79,  80),  that  the  trial  of 
all  issues  of  fact  shall  in  all  suits,  except  those  of  equity  and  of  admiralty  and 
maritime  jurisdiction,  be  by  jury.  But  the  assessment  of  damages  upon  a 
default,  either  in  actions  of  tort  or  of  contract,  stood  upon  a  different  footing 
from  the  trial  of  issues  of  fact.  In  the  early  history  of  the  common  law  the 
subject  of  the  ascertainment  of  damages  was  in  some  confusion.  The  courts 
frequently  fixed  the  amount  of  damages  on  a  judgment  by  default  and  on 
demurrer  (BoUe's  Abridgment,  tit.  Damages),  and  ^'  though  the  justices  use 
to  award  inquest  of  damages,  when  they  give  judgment  by  default,  yet  they 
themselves  may  tax  the  damages  if  they  will."  Sedgwick  on  Damages,  598; 
Viner^s  Abr.,  Damages,  I.  Courts  had  also  the  right  of  revising  the  amount 
of  damages  which  had  been  assessed  upon  a  writ  of  inquiry. 

In  1765,  the  date  of  tbe  publication  of  the  first  volume  of  Blackstone's  Com- 
mentaries, the  practice  had  become  settled,  that,  upon  a  default,  damages 
should  be  assessed  upon  a  writ  of  inquiry  by  a  sheriff's  jury;  but  a  practice 
was  ''established  in  the  courts  of  king's  bench  and  common  pleas,  in  ac- 
tions where  judgment  is  recovered  by  default  upon  a  bill  of  exchange  or 
a  promissory  note,  to  refer  it  to  the  master  or  prothonotary,  to  ascertain 

what  is  due  for  principal,  interest  and  costs,  whose  report  supersedes  theneoes- 
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sity  of  a  writ  of  inquiry."  3  Black.  Comm.,  by  Sbarswood,  398,  note  11.  In 
1848,  before  the  enactment  of  the  statute  of  15  and  16  Victoria,  chapter  76, 
section  94,. in  regard  to  the  ascertainment  of  damages  by  a  master,  in  actions 
of  contract,  it  is  said,  in  Whitaker  v.  Harold,  12  Jurist,  395,  an  action  of 
covenant,  that  the  court  of  queen's  bench  had  the  power  to  assess  damages, 
on  demurrer  or  default,  without  the  intervention  of  a  jury.  The  assessment 
of  damages  by  a  ]\xvy  in  actions  of  tort  was,  however,  a  matter  of  practice, 
and  not  of  right.  Chief  Justice  Wilmot  held,  in  1770,  as  had  been  previously 
declared  in  1764,  that  a  writ  of  inquiry,  in  an  action  of  tort,  is  an  inquest  of 
office  to  inform  the  conscience  of  the  court,  which  could  itself  have  assessed 
the  damages  without  any  inquest.  Beardmore  v.  Carrington,  2  Wils.,  244; 
Bruce  v.  Kawlins,  3  Wils.,  61 ;  2  Finlason's  Reeve's  History  of  English  Law, 
610. 

§  1981,  The  assessment  of  damages^  in  case  of  default,  in  actions  for  a  tort, 
is  a  matter  of  practice  and  may  he  made  according  to  the  practice  of  the  state  in 
which  tlie  court  is  sitting. 

In  the  twenty-sixth  section  of  the  act  of  September  24, 1789  (1  U.  S.  Stat, 
at  Large,  87),  congress  provided  that,  in  all  causes  to  recover  the  forfeiture 
annexed  to  any  article  of  agreement,  covenant,  bond  or  other  specialty,  where 
the  forfeiture,  breach  or  non-performance  shall  appear  by  the  default  or  con- 
fession of  the  defendant,  or  upon  demurrer,  the  court  shall  render  judgment 
therein  for  the  plaintiff,  to  recover  so  much  as  is  due  according  to  equity;  and 
that,  when  the  sum  for  which  judgment  should  be  rendered  is  uncertain,  the 
sam'e  shall,  if  either  of  the  parties  request  it,  be  assessed  by  a  jury.  This  sec- 
tion is  reproduced  in  section  961  of  the  Ee vised  Statutes.  No  provision  was 
made  for  assessing  damages  in  actions  of  tort.  By  the  seventeenth  section  of 
the  same  act,  the  United  States  courts  were  empowered  to  establish  all  neces- 
sary rules  for  the  orderly  conducting  of  business  in  said  courts,  provided  such 
rules  were  not  repugnant  to  the  laws  of  the  United  States.  It  is  said  by 
Judge  Washington  in  Golden  v.  Prince,  3  Wash.,  313,  in  speaking  generally 
of  th^  rules  of  practice,  that  the  different  circuit  courts  at  their  first  sessions, 
adopted  the  state  practice  as  it  then  existed.  In  1797  the  supreme  court  de- 
cided, in  Brown  v.  Van  Braam,  3  Dall.,  344,  upon  a  writ  of  error  from  the 
circuit  court  for  the  district  of  Bhode  Island,  that  the  assessment  of  damages 
after  a  default,  in  a  suit  upon  a  foreign  bill  of  exchange,  by  the  court  instead 
of  a  jury  under  the  practice  and  laws  of  that  state,  was  correct,  Judge  Chase 
observing  that  he  concurred  in  the  opinion  of  the  court  upon  common-law 
principles. 

The  practice  in  this  state  at  the  date  of  the  adoption  of  the  constitution,  in 
regard  to  the  assessment  of  damages,  is  easily  ascertained.  Judge  Swift,  in 
his  System,  published  in  1796,  says:  **  Our  courts  possess  the  same  power  to 
assess  damages  as  a  jury  in  England,  upon  a  writ  of  inquiry  issued  to  the 
sheriff  for  that  purpose.  There,  in  these  cases,  the  court  must  issue  a  writ  to 
the  sheriff,  commanding  him,  by  twelve  men,  to  inquire  into  the  damages  and 
make  return  to  the  court,  which  process  is  called  a  writ  of  inquiry.  The  sher- 
iff sits  as  judge,  and  there  is  a  regular  trial  by  twelve  jurors  to  assess  the 
damages.  This  mode  of  proceeding  must  be  productive  of  expense  and  delay; 
and  the  practice  of  this  state,  introduced  by  our  courts  without  the  authority 
of  a  statute,  of  assessing  the  damages  themselves,  without  the  intervention  of 
a  jury,  is  one  of  the  many  instances  in  which  we  have  improved  upon  the 
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common  law  of  England."  2  Swift's  System,  268.  This  practice  of  the 
courts  was  afterwards  sanctioned  by  statute  (Revision  of  1821,  sec.  59,  p.  60), 
and  has  remained  the  law  of  the  state  ever  since. 

The  practice  of  the  United  States  courts  in  the  different  circuits  has  not  been 
uniform.  The  more  common  method  has  been  to  assess  damages  by  a  jury 
upon  a  writ  of  inquiry,  but  it  is  believed  that  the  practice  has  conformed  to 
the  Osages  of  the  state  in  which  the  circuit  was  held.  2  Abbott's  U.  S.  Prac- 
tice, 50.  In  this  district,  neither  the  custom  of  calling  in  a  marshal's  jury  to 
assess  damages,  nor  the  assessment  by  a  petit  jury,  under  the  direction  of  the 
court,  has  prevailed. 

The  conclusion  is  that  the  assessment  of  damages  by  a  jury  upon  a  default 
is  matter  of  practice  and  not  of  right;  and  that  the  assessment  should  be 
made  in  this  case  according  to  the  uniform  practice  of  the  state  courts.  Let 
the  damages  be  assessed  by  the  court,  or,  if  the  parties  agree,  by  the  clerk,  as 
committee,  to  find  and  report  the  facts  and  the  amount;  of  damages. 

HERDSMAN  v.  LEWIS. 
(Circuit  Court  for  New  York:  9  Federal  Rep6rter,  858,  854.    1883.) 

Opinion  by  Benedict,  J. 

Statement  of  Facts.— t  This  is  a  motion  in  an  .equity  cause  for  the  trial  be- 
fore a  jur}'  upon  feigned  issues  of  certain  questions  of  fact  raised  by  the  plead- 
ings. It  appears  by  the  papers  that  no  testimony  whatever  has  }^et  been  taken 
in  the  cause,  and  that  the  decision  may  turn  upon  the  question  of  fact  whether 
certain  instruments  described  in  the  bill,  and  against  which  the  plaintiffs  seek 
relief,  were  procured  by  fraud  and  duress. 

§  1 982.  T/ie  directing  of  an  issue  in  equity  to  try  a  question  of  fact  hy  a  jury 
is  matter  of  judicial  discretion. 

While  it  is  not  doubted  that  a  court  of  the  United  States,  sitting  in  equity, 
may  in  a  proper  case  direct  questions  of  fact  arising  in  an  equity  cause  to  be 
passed  on  by  a  jury,  neither  party  has  an  absolute  right  to  such  a  trial. 
Whether  a  jury  trial  be  in  any  case  necessary  or  desirable  depends  upon  the 
facts  of  the  case.  In  this  case  I  see  no  necessity  at  this  time  for  such  a  pro- 
ceeding. Feigned  issues  are  awarded,  it  is  said,  *'  in  order  to  relieve  and  ease 
the  conscience  of  the  court,"  but  here  the  necessitv  of  such  relief  does  not  as 
yet  appear.  The  surmise  that  the  testimony,  when  taken  before  an  examiner, 
will  prove  conflicting  and  uncertain,  affords  no  foundation  for  present  action 
by  the  court. 

Another  of  the  reasons  assigned  for  granting  feigned  issues,  viz.,  because 
"the court  is  so  sensible  of  the  deficiency  of  trial  by  written  evidence"  (2  Dan- 
iell,  Ch.  Pr.,  631),  also  fails  in  this  case,  for  it  is  quite  apparent  that  on  a  jury 
trial  the  testimony  would  be  for. the  most  part  in  writing,  owing  to  the  cir- 
cumstance that  the  transaction  in  question  occurred  in  Texas.  For  these  rea- 
sons the  motion  to  award  feigned  issues  in  the  cas6  at  this  time  is  denied. 

UNITED  STATES  v.  ONE  HUNDRED  AND  THIRTY  BARRELS  OF  WHISKY. 

(District  Court  for  Ohio:  1  Bond,  5S7-590.    1865.) 

Opinion  of  the  Court. 

Statement  of  Facts. —  The  motion  before  the  court  is  for  a  trial  by  jury  in 
four  distinct  informations,  prosecuted  in  behalf  of  the  United  States,  for  the 
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forfeiture  of  about  one  hundred  and  thirty  barrels  of  whisky,  alleged  to  hare 
been  manufactured  and  sold  in  violation  of  the  internal  revenue  act  of  June 
30,  1864.  The  whisky  was  seized  in  this  district  and  is  now  in  the  custody  of 
the  law.  Claimants  have  intervened  in  each  of  the  four  cases,  and  in  the  an- 
swer  and  claim  of  each  the  reasons  and  ground  of  forfeiture  alleged  in  the 
several  informations  are  denied.  The  question  is  whether  these  claimants  are 
entitled,  in  the  trial  of  the  issues  made,  to  the  intervention  of  a  jury. 

It  is  insisted  by  the  counsel  for  the  United  States  that  these  informations 
are  before  this  court  as  cases  in  admiralty  jurisdiction,  and  must  be  tried  ac- 
cording to  the  known  and  settled  usages  of  courts  of  admiralty,  in  which  the 
trial  by  jury  is  unknown.  On  the  other  hand,  it  is  claimed  that,  as  the  seiz- 
ures of  the  property  in  question  were  on  the  land,  they  must  be  tried  as  cases 
at  law,  in  which  the  right  of  a  jury  trial  is  secured  by  the  constitution  of  the 
United  States. 

§  1 983.  Under  the  seventh  amendment  of  the  constitution  the  rigid  of  trial  hy 
jury  is  preserved  in  all  cases  at  common  law,  and  it'applies  to  aMeged forfeitures 
under  the  internal  revenue  laws. 

The  seventh  amendment  Co  the  constitution  declares  that  "  in  suits  at  com- 
mon law,  where  the  value  in  controversy  shall  exceed  $20,  the  right  of  trial  by 
jury  shall  be  preserved."  And  it  is  too  clear  to  admit  of  doubt  that,  if  these 
are  cases  at  common  law,  they  are  within  this  clause  of  the  constitution,  and 
the  parties  are  entitled  to  a  trial  by  jur3\  It  is  equally  clear  that  congress  has 
no  power  under  the  constitution  to  deprive  a  suitor  of  this  right  by  declaring 
that  a  case  not  properly  within,  the  jurisdiction  of  the  admiralty  shall  be 
treated  and  dealt  with  according  to  the  known  principles  of  courts  of  ad- 
miralty. In  defining  the  judicial  power  of  the  national  government  the  con- 
stitution declares  (article  3^  section  7),  among  other  things,  that  it  shall  extend 
"to  all  cases  of  admiralty  and  maritime  jurisdiction."  The  congress  of  the 
United  States,  in  giving  effect  to  this  constitutional  provision,  have  enacted 
that  the  district  courts,  shall  have  exclusive  original  cognizance  of  all  civil 
causes  of  admiralty  and  maritime  jurisdiction,  including  all  seizures  made 
under  the  laws  of  import,  trade  or  navigation,  on  waters  navigable  from  the 
sea  by  vessels  of  ten  or  more  tons  burden.  These  courts  are  also  vested  with 
exclusive  original  cognizance  of  all  seizures  on  land  or  other  waters  than  as 
aforesaid.  Sec.-O,  act  of  September  24, 1789(1  U.  S.  Stat.,  73).  The  same  sec- 
tion reserves  to  suitors  the  right  of  a  common-law  remedy  where  the  common 
law  is  competent  to  give  it;  and  also  provides  "that  the  trial  of  issues  of  fact 
in  the  district  courts  in  all  causes,  except  civil  causes  of  admiralty  and  maritime 
jurisdiction,  shall  be  by  jury." 

It  is  obvious  that  in  this  legislation  congress  had  in  view  the  distinction  be- 
tween cases  of  proper  admiralty  jurisdiction  and  cases  of  seizure  on  land,  or 
on  water-courses,  not  properly  within  the  scope  of  that  jurisdiction.  And  in 
the  latter  class  of  cases,  jurisdiction  is  vested  in  the  district  courts,  not  be- 
cause they  are  courts  of  admiralty,  but  because  they  are  courts  created  under 
the  constitution.  But  in  confining  this  jurisdiction  the  statute  is  careful  to 
reserve  to  suitors  the  right  of  trial  by  jury  in  all  cases  of  seizures  which  are 
not  of  admiralty  cognizance. 

Now  the  cases  before  the  court  arise  under  section  68  of  the  act  of  June  30, 
1864r,  which  imposes  the  penalty  of  a  forfeiture  for  any  refusal  or  neglect  to 
comply  with  the  law  regulating  the  duties  payable  by  the  distiller  of  spirits. 
By  such  neglect  or  refusal,  not  only  the  vessels  and  machinery  used  in  distilla- 
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tion,  bat  the  liquor  manufactured,  are  subject  to  forfeiture.  And  at  the  close 
of  the  section  it  is  provided  that  "  the  proceedings  to  enforce  sard  forfeiture 
of  said  property  shall  be  in  the  nature  of  a  proceeding  in  rem^  in  the  circuit  or 
district  courts  of  the  United  States  for  the  district  where  such  seizure  is  made, 
or  in  any  court  of  competent  jurisdiction." 

It  is  so  clear  as  scarcely  to  need  a  word  of  argument,  that  congress  have 
not  conferred,  and  did  not  intend  to  confer,  on  the  courts  named,  admiralty 
jurisdiction  in  the  sense  of  requiring  that  case^  arising  under  section  68  should 
be  tried  as  cases  of  strict  admiralty  jurisdiction.  It  would  be  an  impeachment 
of  the  intelligence  of  that  body  to  suppose  they  intended  a  seizure  on  land 
should  be  considered  as  one  within  the  scope  of  such  jurisdiction.  In  declar- 
ing that  the  proceedings  should  be  in  the  nature  of  a  proceeding  in  rem,  noth- 
ing more  was  intended  than  to  provide  for  a  summary  and  effective  mode  of 
enforcing  the  act  of  congress.  The  thinff  —  the  property  subject  to  forfeiture  — 
is  to  be  seized  and  held  in  possession  subject  to  the  action  of  the  court.  And 
this  for  the  obvious  reason  that  a  proceeding  against  the  person  merely  would 
not  give  an  available  remedy  for  a  fraudulent  attempt  to  evade  the  law. 

It  is  true  the  right  to  a  forfeiture  of  the  property  in  question  is  set  forth  in 
the  form  of  a  libel,  a  term  used  as  appropriate  to  proceedings  in  admiralty. 
Bat  this  cannot  change  the  character  of  the  suit,  nor  bring  the  subject  of 
it  within  the  range  of  the  admiralty  jurisdiction  of  this  court.  It  might  as 
well  have  been  presented  by  a  petition  or  declaration,  or  any  other  convenient 
mode.  The  sole  question  is,  are  the  facts  such  as  to  show  that  the  party  pro- 
ceeded against  has  a  right  to  a  trial  by  jury?  And  on  this  subject  the  case  of 
Parsons  «.  Bedford,  3  Pet.,  433,  is  an  authority  in  point.  The  opinion  of  the 
supreme  court  of  the  United  States  in  that  case  was  prepared  by  the  learned 
Judge  Story,  in  which  he  holds:  )*  That  the  amendment  to  the  constitution  of 
the  United  States,  by  which  the  trial  by  jury  was  secured,  may,  in  a  just  sense, 
be  well  construed  to  embrace  all  suits  which  are  not  of  equity  or  admiralty 
jurisdiction,  wluUever  may  he  the  peculiar  form  they  inay  aaaume  to  settle  legal 
rights:' 

To  the  same  effect  is  the  decision  of  the  supreme  *court  in  the  case  of  The 
Sarah,  8  Wheat.,  391.  It  was  a  case  prosecuted  for  a  forfeiture  under  the 
revenue  laws  of  the  United  States  then  in  force.  Although  the  property 
seized  was  a  ship,  it  appears  the  seizure  was  made  on  land.  And  the  court 
say:  ^*  In  cases  of  seizure  on  land  under  the  revenue  laws,  the  district  court 
proceeds  as  a  court  of  common  law,  according  to  the  course  of  exchequer  in- 
formations in  rem;  and  the  trial  of  issues  of  fact  is  to  be  by  jury."  1  Pet., 
.647.    The  motion  for  a  jur}'  is  granted. 

8  19S4.  Meiningr  of  the  words.—  The  words  trial  by  jury,  as  used  in  the  constitation,  have 
a  fixed  legal  signi&catiou,  and  mean  a  jury  of  twelve  men,  whose  unanimous  action  is  re- 
qatred.    Kleinschmtdt  v.  Dunphy,*  1  Moot.  Vj^  118. 

g  19So.  The  wager  of  law  is  inconsistent  with  a  right  to  trial  by  jury,  and,  if  it  ever  had  a 
les^l  existence  in  the  United  States,  is  now  completely  abolished.  Childress  v.  Emory,  8 
Wheat,  042. 

g  lOSO.  The  eonrt  in  exercising  its  discretion  as  to  granting  or  refusing  a  jury  may  take 
into  ooDsideration  the  character  of  the  issue,  the  condition  of  the  public  mind  in  the  region 
where  the  court  is  held,  and  the  peculiar  interests  at  stake,  and  the  inclemency  of  the  weather, 
that  would  prevent  obtaining  a  jury  from  a  less  excited  and  interested  region,  and  the  delay 
that  would  be  occasioned.    Chumasero  v..  Potts,*  2  Mont.  Tj,  242. 

§  i9S7.  Bight  of  Jury  trial  as  a  test  against  admiralty  Jnrisdiction.^The  competency 
of  a  common-law  court  to  give  a  remedy  in  a  given  case  by  trial  by  jury  is  not  a  test  against 
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admiralty  jurisdiction.    Such  juriBdiction  is  determined,  in  cases  of  contract,  by  the  subject- 
matter;  in  cases  of  tort  by  the  locality.    Waring  v.  Clarke,  5  How.,  441. 

g  1988.  Retrial. —  The  thirty -fourth  section  of  the  act  of  1789  does  not  authorize  a  circuit 
court  to  retry  with  a  jury  a  case  already  tried  by  a  jury  in  the  district  court.  A  case  once 
tried  by  a  jury  can  only  be  retned  by  a  jury  when  a  new  trial  is  granted  by  the  court  in 
which  the  first  trial  was  had  for  good  cause  shown,  or  when  an  appellate  court  reverses  the 
judgment  and  orders  a  venire  facias  de  novo  in  the  lower  court.  United  States  v,  Wonson,  1 
Gall.,  5. 

§  19S9.*  A  salt  against  the  gOTeriiment  is  not  a  suit  at  common  law  within  the  provision 
of  the  constitution  allowing  jury  trials  in  all  cases  at  common  law  when  the  value  in  contro- 
versy exceeds  $20.  And  so,  when,  in  a  suit  against  the  government  in  the  court  of  claims, 
the  government  filed  a  set-off,  held,  such  set-off  being  an  incCdent  of  the  main  suit,  the  orig- 
inal plaintiff  was  not  entitled  to  have  it  tried  by  jury.  McElrath  u.  United  States.*  12  Ct. 
CI.,  813. 

g  1990.  Talae  of  foreign  money.—  Where  the  sum  found  by  the  court  to  be  due  upon  a 
bond,  conditioned  to  pay  damages  for  the  non-performance  of  certain  agreements,  is  a  certain 
number  of  guilders,  either  party  has  the  right,  under  the  twenty-sixth  section  of  the  judiciary 
act,  to  claim  a  trial  by  jury  to  ascertain  the  value  of  this  sum  in  the  money  of  the  United 
States.    United  States  v.  Ourney,  4  Cr.,  883. 

g  1991.  Warrant  of  distress  against  United  States  officer.—  The  act  of  congress  of  May  15, 
1820^  which  requires  the  agent  of  the  treasury  to  issue  a  warrant  of  distress  against  any  offi- 
cer of  the  United  States  who  fails  to  render  his  account  or  pay  over  as  required  by  law,  deprives 
the  citizen  of  the  right  of  a  trial  by  jury  secured  him  by  the  constitution.  United  States  v. 
Taylor,  3  McL.,  589. 

g  1992.  Const! to tional  provisions.— The  right  of  trial. by  jury  is  secured  by  the  constitu- 
tion of  the  United  States  and  cannot  be  taken  away  by  any  state.  United  States  v.  Rathbone,^ 
2  Paine,  578. 

§  1993.  Article  VII  of  the  amendments  to  the  constitution  of  the  United  States,  relating 
to  trials  by  jury,  applies  only  to  the  courts  of  the  United  States.  Pearson  v,  Tewdall,  5 
Otto,  294. 

g  1994.  The  seventh  amendment  to  the  constitution  of  the  United  States,  securing  trial  by 
jury,  will  prevent  change  in  this  respect  in  the  federal  courts,  whatever  may  be  the  local  law 
of  a  state.     Green  v.  Biddle,  8  Wheat,  1. 

g  199&.  The  provisions  of  the  seventh  amendment.to  the  constitution  of  the  United  States, 
in  reference  to  right  of  trial  by  jury,  does  not  apply  to  trials  in  state  courta  Edwards  v,  El- 
liott, 21  Wall.,  582. 

§  1996.  Article  VII  of  the  amendments  to  the  constitution  of  the  United  States  relates  only 
to  trials  in  United  States  courts ;  and  the  fourteenth  amendment,  and  the  provision  of  the 
constitution  that  a  person  cannot  be  deprived  of  his  property  without  due  process  of  law,  do 
not  require  that  all  trials  in  state  courts  affecting  the  property  of  pereK>ns  should  be  by  jury. 
Walker  v,  Sauvinet,  2  Otto,  90. 

g  1997.  The  constitutional  provision  that  no  fact  tried  by  a  jury  shall  be  otherwise  re- 
examined than  according  to  the  common  law  applies  to  a  cause  tried  by  a  jury  in  a  state 
court;  and  hence  so  much  of  the  act  of  March  8,  1868,  relating  to  habeas  cofpus,  and  regulat- 
ing proceedingE  in  certain  cases,  as  provides  for  the  removal  of  a  judgment  in  a  state  court, 
and  in  which  the  cause  was  tried  by  a  jury,  to  the  circuit  court  for  a  retrial  on  the  facts  and 
law,  is  not  in  pursuance  of  the  constitution  and  is  void.   The  Justices  v.  Murray,  9  Wall.,  274. 

g  1998.  Assessment  of  damages. —  Whenever  an  action  is  brought  for  a  sum  certain,  or 
any  sum  that  may  be  reduced  to  a  certainty  by  computation,  a  jury  to  assess  damages  may 
be  dispensed  with.     McLain  v.  Rutherford,  Hemp.,  47. 

g  1999.  A  provision  in  a  New  Jersey  statute  incorporating  a  railroad  company,  that  the  as- 
sessment of  damages  to  the  owners  of  land  taken  by  it  shall  be  made  by  commissioners,  is  not 
repugnant  to  the  twenty-second  article  in  the  New  Jersey  constitution  securing  the  right  at 
trial  by  jury ;  such  article  applying  only  to  criminal  cases,  and  to  civil  cases  when  a  right  is 
to  be  tried  at  law,  and  not  applying  to  a  mere  collateral  question  of  damages  when  only  the 
amount  is  in  question.  Neither  is  such  a  provision  repugnant  to  the  seventh  amendment  of 
the  constitution  of  the  United  States.     Bonaparte  v.  The  C.  &  A.  R.  R.  Qo.,  Bald.,  205. 

g  2000.  Where  the  right  does  not  exist. —  A  party  accused  of  contempt  of  court  has  no 
right  to  a  trial  by  jury ;  but  if  the  case  against  him  is  clear  the  court  will  proceed  in  a  sum- 
mary way  to  punish  him.    King  v.  S.  &  M.  R  Co.,  7  Biss.,  529. 

g  2001.  Under  the  civil  practice  act  of  Montana  a  party  does  not  have  an  absolute  right  to 
trial  by  jury  in  mandamus,    CUumasero  v.  Potts,*  2  Mont.  T*y,  243. 

g  2002.  There  is  no  constitutional  right  to  trial  by  jury  of  questions  relating  to  the  liability 
of  receivers  appointed  by  a  court  of  equity.    Barton  v,  Barbour,  14  Otto,  126. 
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§  2008L  Under  tbe  act  ol  LoaiBiaBa  ol  January  15,  1878,  "to  regulate  pioeaecKiBgs  in  con- 
testations  betweei;i  persons  claiming  a  judicial  office,"  the  incumbent  is  not  entitled  to  a  trial 
by  jnrj.    Kennard  v,  Louisiana,  2  Otto,  480. 

§  2004.  WaiTer.—  The  right  to  trial  by  jury,  secured  l^  the  seventh  amendment  to  the 
constitution  of  the  United  States^  and  by  the  twenty-first  article  of  the  declaration  of  rights 
of  Maryland,  may  be  waived.    Bank  of  Columbia  v,  Okely,  4  Wheat,  106. 

§  2006.  By  appearing  before  an  auditor  to  whom  a  case  has  been  referred  and  contesting 
the  plaintifiTs  claim,  a  defendant  waives  any  right  he  may  havo  of  trial  by  jury.  Kelly  v. 
Smithy  1  Blatch.,  290. 

§  2000.  A  judgment  is  not  void  because  waiver  of  trial  by  jury  is  not  entered  upon  the 
journal,  whatever  might  be  tbe  effect  of  this  omission  to  obtain  reversal  or  vacation  of  a  judg- 
ment. It  is  at  most  only  error,  and  cannot  be  taken  advantage  of  collaterally.  Maxwell  tt. 
Stewart,  31  Wall.,  71. 

g  2007.  In  Utah  the  failure  of  a  defendant  to  appear  at  the  time  of  assessment  of  damages 
is  a  waiver  of  the  right  to  assessment  by  a  jury.    McAllister  v,  Kuhn,*  0  Otto,  87. 

§  2008.  In  a  trial  before  a  Jnstiee  of  the  peace  when  a  jury  is  claimed  under  act  of  March  1, 
1888^  the  jury  is  practically  substituted  for  the  justice,  who  becomes  a  ministerial  offloer. 
They  are  sole  judges  at  law  and  fact,  and  are  not  limited  to  hearing  the  evidence  which  he 
approves,  nor  under  that  act  is  there  any  new  trial  or  appeal.  Smith  v.  Chase,*  8  Cr.  C  C, 
M»;  Denny  v.  Queen,*  ^  Cr.  C.  C,  317. 

§  2000.  To  authorize  the  federal  court  in  Arkansas  territory  to  reverse  the  decision  of  a 
jvstioe  of  the  peace,  it  ought  to  appear  that  plaintiff  required  a  jury.  Deadrich  v,  Harring* 
ton,*  Hemp.,  50. 

§  2010.  In  H  suit  in  equity  the  complainant  can  have  no  redress,  however  clear  may^be 
hia  rights  at  law,  unless  he  has,  by  the  rules  of  equity,  a  right  to  relief  in  equity.  If  he  baa 
not  such  right  the  adverse  party  bas  a  constitutional  right  to  a  trial  by  jury ;  and  the  supreme 
court  is  bound  to  recognize  and  enforce  such  rigb\  although  it  has  not  been  raised  by  the 
pleadings  nor  suggested  by  counsel.    Wright  v»  Ellison,  1  Wall.,  16. 

g  2011.  The  provision  in  the  constitution  of  the  United  States  giving  a  right  to  trial  by 
jnry  in  all  suits  at  common  law  has  no  effect  upon  proceedings  in  equity.  Shields  tK  Thomas, 
10  How.,  3S8,  361. 

S  2018.  The  constitutional  right  to  trial  by  jury  does  not  extend  to  equity  cases;  the  finding 
of  a  jury  in  such  cases  being  merely  an  aid  to  the  court.  In  a  patent  case,  if  the  court,  on  look^ 
ing.  at  the  machine  and  at  the  patent,  can  say  there  is  no  infringement,  it  will  not  send  the 
oaae  to  a  jury.  And  if  the  opinion  of  experts  involves  a  question  of  laW  their  evidence  should 
not  go  to  the  jury.    Ely  v.  M.  &  B.  Manuf.  Co.,*  4  Fish.  Pat.  Cas.,  64. 

8  201S.  The  right  of  trial  by  jury  in  equity  cases  does  not  exist  by  the  coiustitution,  and 
congress  may  make  laws  for  the  territories  dispensing  with  unanimity,  or  alteiii^  the  num- 
ber of  a  jury  for  such  cases.    Kleinsehmidt  v.  Dunphy,*  1  Mont.  Ty,  118. 

§  8014*  Tbe  right  of  trial  by  jury  as  secured  by  tbe  constitution  does  not  apply  to  suits 
In  equity,  and  it  is  not  sufficient  for  a  party  demanding  it  to  show  that  the  cause  of  action 
was  a  tort  or  some  oase  which  could  have  been  prosecuted  in  a  court  of  law,  provided  the 
equity  court  has  rightfully  obtained  jurisdiction,  as  by  virtue  of  some  element  of  equity  in 
tbe  case,  or  of  the  fact  that  a  receiver  is  one  of  the  parties.  Where  jurisdiction  has  right- 
fully attached,  the  court  may  finally  determine  the  case  without  going  outside  of  the  ordi* 
nary  prooessee  of  equity.    Kennedy  v.  Railroad  Co.,*  3  Flip.,  704. 

§  2015.  In  admiralty. —  A  court  of  admiralty  may  submit  questions  of  fact  to  a  jury,  but 
their  verdict  is  not  ccmohisive,  and  the  court  is  bound  to  render  its  decree  not  merely  on  the 
v«itliot,  but  on  consideration  of  tbe  evidence.  A  decree  rendered  merely  on  the  verdict 
would  have  to  be  reversed  unless  the  whole  evidence  was  carried  up,  in  which  case  the  court 
would  consider  it  and  give  judgmmit^    Lee  v,  Thompson,*  3  Woods,  167. 

§  2010^  In  the  absence  of  statute  there  is  no  right  of  trial  by  jury  in  admiralty.  The  act 
of  1845  was  designed  to  preserve  a  right  supposed  to  exist  under  the  constitution  and  jiidici- 
ry  act  of  1709,  but  the  Revised  Statutes,  section  566,  gives  a  right  of  jury  trial  in  certain 
arising  upon  the  lakes,  which  did  not  exist  before.    Gillet  v.  Pierce,*  1  Brown,  558. 

§9017.  The  act  of  February  16,  1845,  in  regard  to  admiralty  cases  arising  on  the  lakes, 
g^ntsa  trial  by  jury  if  desired  by  either  party.    Tbe  Hine  v,  Trevor,  8  Wall.,  555. 

$  2018.  The  statute  of  August  6,  1861,  does  not  contemplate  an  extension  of  the  jurisdic- 
tion of  the  admiralty ;  but  in  informations  to  enforce  seizure  and  confiscation  of  property 
nnder  such  statute,  the  issues  of  fact  are  to  be  found  by  a  jury  and  not  by  the  judge. 
United  States  v,  Athens  Armory,  9  Abb.,  190. 

§  2010.  Under  the  act  of  February  26,  1845,  parties  to  an  admiralty  suit  are  entitled  to  a 
trial  by  jury  as  matter  of  right.    Propeller  (Genesee  Chief  v.  Fitzhugb,  12  How.,  448i 

g  2020.  A  lien  under  the  eighth  section  of  tbe  act  of  July  18, 1866^  may  be  enforced  against 
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a  vessel  without  a  trial  by  jury  being  necessary.    The  United  States  v.  The  Steamship  The 
Queen  and  Francis  Grogan,  4  Ben.,  237. 

§  2021.  All  seizures  under  laws  of  impost,  navigation  and  trade  of  the  United  States  are  of 
admiralty  jurisdiction  and  hence  triable  without  a  jury,  provided  they  are  made  on  waters 
navigable  from  the  sea  by  vessels  of  ten  or  more  tons  burden.  United  States  v.  Schooner 
Betsey  and  Charlotte,  4  Cr.,  443. 

§  2022.  Seizures  upon  waters  navigable  from  the  sea  by  vessels  of  more  than  ten  tons  bur- 
den for  breach  of  the  laws  of  the  United  States  are  civil  cases  of  admiralty  and  maritime 
jurisdiction,  and  are  to  be  tried  without  a  jury.     Wheelan  v.  United  States,  7  Cr.,  112. 

§  2023.  In  a  libel  against  a  vessel  to  recover  a  penalty  for  violation  of  the  revenue  laws  a 
trial  by  jury  is  not  necessary;  but  a  suit  against  the  master  to  recover  such  a  penalty 
must  be  at  common  law,  and  the  master  is  entitled  to  a  jury  trial.  United  States  v.  Steamship 
Queen,*  12  Int.  Rev.  Rec,  42. 

§  2024.  On  a  libel  in  admiralty  brought  by  the  United  States  against  a  vessel  to  recover  a 
penalty  prescribed  by  act  of  congress  for  a  violation  of  a  revenue  law,  trial  by  jury  is  not 
necessary.    The  Paolina  S.,  11  Fed,  R..  171,  174. 

§  2025.  An  information  to  enforce  the  forfeiture  of  a  vessel  is  a  civil  cause  in  admiralty, 
and  not  to  be  tried  by  a  jury.    United  States  v.  La  Vengeance,*  3  Dal.,  297. 

§  2026.  If  a  cause  of  action  arise  at  sea,  the  subsequent  happening  of  matters  depending 
thereon  upon  the  land  does  not  oust  the  admiralty  of  its  jurisdiction.  So  a  seizure  of  a  ves- 
sel in  a  river,  and  of  her  cargo  upon  land,  for  violation  of  the  non-importation  laws,  is  a  pro- 
ceeding in  reni  on  the  admiralty  side  of  the  district  court,  and  no  trial  by  jury  is  required. 
Clark  V.  United  States,  2  Wash.,  519. 

§  2027.  Under  the  act  of  1861,  in  regard  to  confiscation  of  property  used  for  insurrectionary 
purposes,  a  proceeding  in  case  of  seizure  on  land  is  to  conform  in  general  to  admiralty  pro- 
ceedings, but  either  party  has  a  right  to  demand  trial  by  jury.  Union  Insurance  Co.  v.  United 
States,  6  Wall,  759;  Morris'  Cotton,  8  WkU.,  507. 

g  2028.  Proceedings  by  seizure  and  libel  of  information  for  the  condemnation  of  land  under 
the  confiscation  act  of  July  7, 1862,  may  be  according  to  the  forms  used  in  admiralty,  although 
they  must  be  conformed  to  the  course  of  the  common  law,  in  respect  to  the  trial  of  issues  of 
fact  and  exceptions  to  evidence,  and  regularly  could  only  be  revie\«:ed  after  final  judgment  or 
decree  upon  writ  of  error.  Hence,  when  such  cases  go  by  default,  judgment  can  be  rendered 
without  the  intervention  of  a  jury.     Semple  v.  United  States,  Chase's  Dec.,  259. 

§  2029.  When  a  seiznre  under  the  revenue  laws  is  made  on  land,  the  claimant  is  entitled 
to  a  trial  by  jury  if  he* appears  and  files  an  answer  denying  the  facts  set  forth  in  the  infor- 
mation ;  and  after  such  an  answer  has  been  filed  it  is  error  to  strike  it  out  and  give  judgment 
against  the  claimant  as  upon  default.    Garnhart  v.  United  States,  16  Wall.,  162. 

§  2080.  In  cases  of  seizure  made  on  land  under  the  revenue  laws,  the  district  court  pro- 
ceeds as  a  court  of  common  law,  according  to  the  course  of  the  exchequer  on  informations  in 
rem,  and  the  trial  of  issues  of  fact  is  by  jury ;  but  in  caseiT  of  seizure  upon  water  navigable 
from  the  sea  by  vessels  of  ten  or  more  tons  burden,  the  court  proceeds  as  an  instance  court  of 
admiralty  by  libel,  and  trial  is  by  the  court.  United  States  v.  Four  Part  Pieces  of  Woolen 
Cloth,  1  Paine,  485. 

§  2081.  In  all  cases  of  seizures  on  land  for  violation  of  the  revenue  laws,  the  district  courts 
sit  as  courts  of  common  law,  and  the  trial  is  by  jury ;  but  in  cases  of  seizures  upon  waters 
navigable  by  vessels  of  ten  tons  burden  and  upwards,  such  courts  sit  as  courts  of  admiralty, 
and  the  trial  is  by  the  court.    The  Sarah,  8  Wheat.,  891. 

g  2032.  In  an  information  under  the  internal  revenue  laws  against  a  distillery,  the  claim- 
ants have  a  constitutional  right  to  a  trial  by  jury.  United  States  v.  Distillery  No.  28, 6  Bias., 
483. 

§  2088.  The  provisions  of  section  65  of  the  duty  collection  act  of  1799,  chapter  128,  do  not 
intend  to  takeaway  the  right  of  trial  by  jury,  but  simply  provide  that  in  a  suit  on  a  bond  for 
the  recovery  of  duties  due  the  United  States  there  shall  be  no  imparlance  or  any  other  con- 
trivance for  mere  delay,  but  that  the  case  shall  be  tried  at  the  i^eturn  term,  unless  delay  is  in- 
dispensable for  the  attainment  of  justice.    Ex  parte  Davenport,  6  Pet.,  661. 

§  2084.  A  suit  against  a  master  to  recover  a  penalty  under  the  twenty-third  section  of  the 
act  of  March  2,  1799,  must  be  brought  at  common  law,  and  the  master  is  entitled  to  a  trial 
by  jury.    The  United  States  v.  The  Steamship  The  Queen  and  Francis  Qrogan,  4  Ben.,  237. 

8.  Instrtictions  to  Jury. 

%  208o.  Instmotions  excluding  part  of  testimony.— It  is  not  error  fortho  court  to  refuse 
an  instruction  confining  the  issue  to  a  single  point,  thereby  excluding  all  other  evidence,  and 
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presumptions  to  be  drawn  therefrom,  which  the  jury  were  entitled  to  consider.    Adams  v. 
Roberts,*  2  How.,  486. 

§  2036.  On  a  writ  of  inquiry,  where  no  evidence  was  offered,  the  court  instructed  the 
jury  to  find  the  smallest  possible  sum,  which  was  one  mill.  Frazier  v.  Lomax,  1  Cr.  C.  C, 
828. 

§  2037.  A  bad  plea  not  demurred  to  does  not  authorize  the  court  to  give  an  erroneous  in- 
struction to  the  jury  in  accordance  with  it.     United  Sti^tes  r.  Dashiel,*  4  Wall..  182. 

§  2038.  Where  the  Jnry  departs  from  the  instructions  the  only  remedy  is  by  motion  for 
a  new  trial.     Chesapeake  &  Oliio  Canal  Co.  v,  Knapp,*  9  Pet.,  541. 

§  2039.  Requesting  same  instrnctions  on  different  counts.— Where  an  instruction  as  to 
the  validity  of  a  contract  has  been  refused  as  to  certain  counts  it  need  not  be  again  asked  for 
as  to  other  counts  alleging  the  same  contract  in  order  to  bring  the  question  before  the  court 
of  error  upon  the  latter  counts.     Tool  Co.  u  Norris,  2  Wall.,  45. 

§  2040.  When  the  ehar^^e  has  not  complied  with  the  prayers  for  instructions  they  are  to 
be  considered  as  refused,  and  exceptions  will  be  taken  to  the  refusals  of  the  court  to  give  in- 
structions when  requested,  in  like  manner  as  to  the  instructions  actually  given.  Emerson  v, 
Hogg,  2  Blatch.,  1. 

§  2041.  Meaning  of  words.^It  is  proper  for  the  judge,  in  charging  the  jury  in  a  suit  upon 
a  libel  in  which  the  words  '*crim.  con.**  and  **in  flagrante  delicto"  are  used,  to  explain  the 
meaning  of  these  words  to  the  jury ;  and  it  is  not  necessary  to  caU  persons  to  testify  to  their 
meaning,  since  they  have  a  fixed  use,  and  are  practically  a  part  of  the  English  language. 
Gibson  v.  Cincinnati  Enquirer,  2  Flip.,  121. 

§  2042.  Proof  to  conform  to  allegations.—  Where  instructions  to  a  jury  were  refused 
which  pointed  out  that  the  proof  must  conform  to  the  allegations  in  the  pleadings,  the  su- 
preme court,  upon  writ  of  error,  reversed  the  judgment  and  ordered  a  venire  de  novo,  Scott 
V.  Lant,  7  Pet.,  596. 

g  2048.  Instrnctions  assumed  to  be  applicable.— Where  a  judge*s  charge  to  the  jury,  so 
far  as  it  stated  general  rules  and  propositions,  was  correct,  and  the  supreme  court,  upon  writ 
of  error,  had  no  means  of  ascertaining  whether  it  was  sound  as  applied  to  the  case  presented 
by  the  evidence,  such  court  refused  to  assume  that  it  was  erroneous.  N.  O.,  M.  &  C.  B.  B. 
Co.  r.  Banning,  15  Wall.,  649. 

§  2044.  The  court  may  instruct  a  jury  that  if  certain  evidence  is  believed  certain  results 
follow;  and,  upon  error,  if  the  supreme  court  of  the  United  States  sees  nothing  in  the  testi- 
mony to  warrant  such  an  inference,  it  will  nevertheless  presume  that  there  was  testimony 
justifying  the  instruction,  if  all  the  testimony  is  not  reported.    Russel  v.  Ely,  2  Black,  575. 

§  2045.  Instrnctions  misleading  as  a  whole.-  Where,  upon  the  issue  of  fraud,  the  in- 
structions to  the  jury,  taken  as  a  whole,  were  calculated  to  mislead  the  jury  as  to  the  char- 
acter of  the  evidence  necessary  to  make  out  the  charge  of  fraud,  and  to  prove  the  issue  on  the 
part  of  the  defendants,  a  new  trial  was  ordered.    Rea  v.  Missouri,  17  Wall.,  532. 

^  2046.  Courts  are  not  bonnd  to  modify  or  fashion  instructions  asked  by  counsel  so  as  to 
bring  them  within  the  rules  of  law.     Buck  v,  Chesapeake  Ins.  Co.,  1  Pet.,  151. 

§  2047.  Striking  out  eTidence. —  Certain  papers  having  been  read  to  a  jury  at  a  trial  with- 
out objection,  the  court  afterwards  instructed  the  jury  that  the  papers  were  not  properly  evi- 
dence before  them.     Bank  of  the  United  States  v,  Johnson,  8  Cr.  C.  C,  228. 

§  2048.  An  instruction  from  the  court  that  the  jury  will  not  consider  certain  evidence,  im- 
providentiy  admitted,  is  equivalent  to  striking  such  evidence  out  of  the  case.  Pennsylvania 
Co.  c.  Roy,  18  Otto,  451. 

§  2049.  Facts  Justifying  a  presumption. —  A  presumption  of  dedication  to  public  use  of 
the  part  of  the  shore  covered  by  the  tide,  by  the  owner  of  the  upland,  is  an  inference  of  fact 
which  the  jury  may  make  upon  proof  of  certain  facts.  It  is  the  duty  of  the  court  to  state 
what  facts,  if  proved,  will  justify  such  a  presumption.  City  of  Boston  v.  Lecraw,  17  How., 
426. 

§  20SO.  Party  requesting  cannot  objeet.—  An  erroneous  instruction  to  the  jury,  given  at 
the  request  of  a  party,  cannot  be  called  in  question  by  that  party.  St.  L.  Public  Schools  v. 
Risley,  10  Wall.,  91. 

g  2051.  If  the  jnry  do  not  find  contrary  to  the  instrnctions  of  the  judge,  the  presumption 
is  that  they  followed  them.    Gregory  v,  Morris,  6  Otto,  619. 

g  2052.  Non-Joinder  of  plaintifT. —  Where  the  counsel  prayed  the  court  to  instruct  the 
jury  that,  if  one  of  the  parties  to  the  contract  had  not  been  joined  as  plaintiff,  the  plaintiffs 
could  not  recover,  and  the  court  in  answer  instructed  the  jury  that  if  the  debt  was  due  the 
plaintiffs  they  could  recover,  the  instruction  was  held  to  be  erroneous,  for  the  defendant  could 
take  advantage  of  the  omission  of  a  party  who  should  be  joined  as  plaintiff  either  by  plea  in 
abatement,  or  as  a  ground  of  nonsuit  at  the  trial.    Snyder  v.  Finley,*  1  MacArth.,  220. 
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§S05d.  ImmAterial  poiots. —  The  court  will  refuse  to  instruot  the  jury  on  a  question 
brought  out  in  the  trial  but  not  material  to  the  issue.    Harper  v.  Smith,  1  Or.  C.  C,  495. 

§  2054.  Argument  after  instructions.—  After  a  point  of  law  haa  been  argued  by  counsel 
for  both  parties,  and  the  court  has,  at  the  request  of  either  party,  instructed  the  juiy  upon  the 
point  BO  argued,  counsel  will  not  be  permitted  to  argue  the  same  question  to  the  jury  in  oppo- 
sition to  the  instruction  given ;  but  if  counsel  for  one  party  does  not  join  in  the  argument  to 
the  court,  but  insists  upon  arguing  the  point  of  law  to  the  jury,  the  oourt  will  require  him 
to  proceed  with  his  argument,  aud  will  thereafter  give  or  refuse  such  instructions  to  the  jury 
as  it  thinks  proper.    United  States  v,  Fenwick,  4  Cr.  C.  C,  676. 

($  3055.  Instnietion  incoBsistent  with  itself.—  It  is  error  for  the  court  to  add  to  a  proper 
legal  proposition,  given  at  the  instance  of  counsel,  a  qualification  repugnant  to  the  proposir- 
tion  itself.  So  held  where  the  court  instructed  the  jury  "  that  the  evidence  above  recited  waa 
not  sufficient  in  law  to  establish  such  a  new  promise  —  tnthout  the  jury  shall  find  in  the  9cud 
declarations  an  acknowledgment  of  the  claim"    Otterback  v.  Brown,*  2  MacArth.,  541. 

§  2056.  Qneations  of  law  not  to  be  snbmitted  to  Jary.— The  court  will  not  give  an  instruc- 
tion to  the  jury  which  in  effect  submits  to  them  a  matter  of  law.    United  States  v.  Watktna, 

8  Cr.  C.  C,  441. 

§  2057.  An  instruction  raising  all  the  issues  in  the*  case,  of  law  as  well  as  fact,  will  be  re- 
fused.   United  States  v.  Bank  of  the  Metropolis,  15  Pet.,  377. 

§  2658.  It  is  error  for  the  court  to  submit  a  question  of  law  to  the  jury.  United  States  tk 
Carlton,*  1  Gall.,  400. 

§  2059.  Directing  a  verdict. — "Where  upon  the  undisputed  facts  it  is  evident  that  plaintiff 
cannot  recover,  and  that  a  verdict  in  his  behalf  would  have  to  be  set  aside,  it  is  proper  for  the 
court  to  instruct  the  jury  to  find  a  verdict  for  defendant.  National  Bank  v.  Insurance  Col,* 
18  Otto,  768; "Griggs  v.  Houston,  14  Otto,  558;  Keilley  v.  Belcher,  8  Saw.,  600. 

§  2060.  When  the  plaintiff's  evidence  is  adequate  and  uncontradicted,  it  is  competent  for 
the  court  to  direct  a  verdict  in  his  favor.    Hendfick  v,  Lindsay,*  8  Otto,  148. 

§  2061.  It  is  in  conformity  with  the  practice  of  the  federal  courts  to  instruct  the  jury  to 
find  for  the  plaintiff  when  a  clear  case  is  made  out  by  him,  and  no  defense,  or  only  one 
clearly  invalid,  is  shown  by  the  defendant.    Dwyer  v.  Dunbar,  6  Wall.,  818^ 

§  20G2.  Where  there  is  no  evidence  for  the  plaintiff,  or  such  a  defect  in  it  that  the  law  will 
not  permit  a  verdict  in  his  favor,  it  is  the  duty  of  the  court  to  instruct  the  jury  to  find  a  ver- 
dict for  the  defendant ;  but  if  there  is  any  evidence  tending  to  maintain  the  issue  for  the 
plaintiff,  whether  it  is  weak  or  strong,  it  should  be  submitted  to  the  jury.  Hickman  v.  Jones» 

9  Wall.,  197. 

§  2068.  If  there  are  no  disputed  facts  the  jury  may  be  instructed  for  which  party  to  find 
their  verdict.    Bevans  v.  United  States,  18  Wail.,  56. 

§  2064.  When  upon  an  issue  of  fact  raised  by  a  plea  in  abatement  the  only  evidence  is  in- 
troduced by  the  defendant  and  is  directly  in  favor  of  the  plaintiff,  it  is  not  error  for  the  court 
to  instruct  the  jury  to  find  for  the  plaintiff,  since  it  would  be  the  duty  of  the  court  to  set 
aside  a  verdict  for  the  defendant  as  unsupported  by  evidence  and  in  hostility  to  all  the  evi- 
dence given.    Grand  Chute  v,  Winegar,  15  Wall.,  855. 

§  2065.  Where  the  evidence  fully  proves  the  plaintifTs  case,  and  there  is  no  opposing  testi- 
mony, it  is  proper  for  the  court  to  direct  a  verdict  for  the  plaintiff.  Seitz,  Claimant  of  Four 
Packages,  v.  United  States,  7  Otto,  404. 

§  2066.  A  jury  can  properly  be  told  to  find  a  verdiot  for  one  of  the  parties  only  when  the 
state  of  the  evidence  is  such  as  to  leave  no  doubt  that  it  is  the  duty  of  the  jury  to  find  accord- 
ingly.   P^-nce  V.  Langdon,  9  Otto,  576. 

§  2067.  A  peremptory  Instruction  to  the  jury  to  find  for  plaintiff  or  defendant  should  not 
be  given  unless  there  is  no  serious  controversy  about  the  facts.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  v. 
Fraloff,  10  Otto,  24. 

§  2068.  It  is  now  a  settled  rule  in  the  courts  of  the  United  States  that  whenever,  in  the  trial 
of  a  civil  case,  it  is  clear  that  the  state  of  the  evidence  is  such  as  not  to  warrant  a  verdict  for 
a  party,  and  that  if  such  a  verdict  were  rendered  the  other  party  would  be  entitled  to  a  new 
trial,  it  is  the  right  and  duty  of  the  judge  to  direct  the  jury  to  find  according  to  the  views  of 
the  court.    Bowditch  v.  Boston,  11  Otto,  16. 

(^  2069.  After  the  plaintiffs  had  rested  their  case  the  counsel  for  the  defendant  announced 
that  he  had  no  evidence  to  offer,  and  thereupon  the  court,  considering  the  legal  effect  of  the 
evidence  warranted  a  verdict  for  the  plaintiffs,  told  the  jury  in  an  absolute  form  to  find  for 
them.  Held,  that  this  was  the  correct  practice  where  there  was  no  evidence  at  all  to  vary  or 
contradict  the  case  made  by  the  plaintiffs,  and  the  only  question  for  review  was  whether  or 
not  the  court  mistook  the  legal  effect  of  the  evidence.  Hendrick  v,  Lindsay,*  9  Ch.  Leg.  N., 
155. 
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%  2070.  Where,  by  the  deliberate  statemoDts  of  the  plaintiflTs  counsel  in  opening,  the  con- 
tract 8ued  upon  is  shown  to  be  immoral  and  against  public  policy,  the  court  may  thereupon 
direct  a  verdict  for  the  defendant.     Oscanyan  v.  Arms  Co.,  18  Otto,  261. 

g  2071.  Before  a  question  in  issue  is  left  to  the  jury,  there  may  be  in  every  case  a  prelim- 
inary question  for  the  judge,  not  whether  there  is  literally  no  evidence  to  support  the  issue, 
but  whether  there  is  any  upon  .which  the  jury  can  properly  proceed  to  find  a  verdict  for  the 
party  producing  it,  upon  whom  the  burden  of  proof  is  imposed.  Under  this  rule  directions 
to  the  jury  to  find  for  the  defendant  were  sustained.    Bowditch  v.  City  of  Boston,  4  Cliff., 

g  2072.  If  the  court  is  satisfied  that,  conceding  all  the  inferences  which  the  jury  could  justi- 
fiably draw  from  the  testimony,  the  evidence  is  insufficient  to  warrant  a  verdict  for  the 
plaintiff,  the  court  should  instruct  them  to  find  a  verdict  for  the  defendant.  Pleasants  v. 
Fant,  22  Wall.,  116. 

§  2078.  When  the  conflict  of  evidence  upon  questions  of  fact  is  very  great,  it  is  proper,  and 
not  error,  for  the  court  to  refuse  to  direct  a  verdict  for  the  defendant.  Klein  v,  Russell,  19 
Wall.,  463. 

§  2074.  Either  before  or  after  verdict  it  is  the  duty  of  the  court  to  decide  whether  the 
plaintiff's  evidence,  giving  it  tlie  greatest  probative  force  it  is  fairly  entitled  to  under  the  law 
of  evidence,  justifies  a  verdict  in  his  favor.     Pleasants  v,  Fant,  22  Wall.,  116. 

§  20 7o.  Instructions  which  leave  the  credibility  of  the  witnesses  and  all  the  disputed  facts 
to  the  jury,  and  directs  them  to  find  for  one  party  should  they  believe  certain  facts  to  be 
proved,  does  not  invade  the  jury*s  province  even  when  such  instructions  practically  result  in 
leaving  the  jury  no  alternative.    Stitt  v.  Huidekopers,  17  Wall.,  884. 

§2076.  A  circuit  court  has  no  authority  to  order  a  peremptory  nonsuit  against  the  will  of 
thi*  plaintiff.  When  there  is  no  dispute  about  facts,  and  the  law  arising  upon  them  is  con- 
clusive against  the  right  of  the  plaintiff  to  recover,  it  is  proper  for  the  court  so  to  instruct  the 
jury.  If  the  evidence  be  not  sufficient  to  warrant  a  recovery,  it  is  the  duty  of  the  court  to  in- 
struct the  jury  accordingly.  When  the  evidence  or  any  part  of  it,  if  believed  by  the  jury,  is 
decisive  of  the  case,  it  is  proper  for  the  court  to  instruct  the  jury  to  that  effect.  Schuchardt 
V.  Allen.  1  Wall.,  859. 

§  2077.  Where  a  declaration  contained  a  count  on  a  special  contract  aud  one  on  a  quantum 
meruit^  and  the  defendant  put  in  evidence  to  prove  a  different  contract,  which  would  prevent 
recovery  on  either  count,  it  was  held  that  the  defendant  was  entitled  to  an  instruction  that 
the  verdict  should  be  for  the  defendant  on  both  counts  if  the  evidence  was  believed.  Wash- 
ington, etc.,  Steam  Packet  Co.  v.  Sickles,  10  How.,  419. 

g  2078.  Where  there  is  no  dispute  concerning  the  facts  it  is  proper  for  the  court  to  instruct 
the  jury  as  a  matter  of  law  what  verdict  to  fiud.    Toland  v,  Sprague,  12  Pet.,  300,  836. 

§  2079.  Where,  assuming  all  the  plaintiff's  evidence  to  be  true,  he  is  not  entitled  to  recover, 
the  court  should  instruct  the  jury  to  find  for  the  defendant.    Parks  v.  Ross,  11  How.,  862. 

§  20S0.  If  the  court  is  satisfied  that,  conceding  all  the  inferences  which  the  jury  could  justi- 
flibly  draw  from  the  testimony,  the  evidence  is  not  sufficient  to  warrant  a  particular  verdict, 
the  jury  may  be  so  instructed.    Stewart  i;.  Lansing,  14  Otto,  505. 

§  20S1.  A  prayer  to  instruct  the  jury  that  upon  the  whole  evidence  the  plaintiff  ought  not 
to  recover  should  not  be  granted  if  any  possible  construction  of  that  evidence  will  support 
the  action.    McDonald  v,  Smalley,  1  Pet.,  620. 

§  2082.  Unless  the  court  is  satisfied  that  there  is  nothing  in  the  evidence  or  inferable  there- 
from which  could  in  any  way  prevent  the  plaintiff's  recovery,  an  instruction  to  the  jury  that 
the  plaintiff  is  entitled  to  recover  must  be  refused.     Ewing  i;.  Burnett,  11  Pet.,  41,  50. 

g  2083.  When  the  plaintiff  has  introduced  the  whole  of  his  evidence  in  support  of  his  dec- 
laration the  defendant  may  move  the  court  for  instructions  that  the  plaintiff  has  not  made 
out  his  case,  and  was  not  entitled  to  maintain  his  action,  and  have  the  matter  determined 
by  the  court.     Burrill  v.  City  of  Boston,  2  Cliff.,  590. 

^  2084.  It  is  now  settled  law,  so  far  as  the  federal  courts  are  concerned,  that  if,  upon  the 
evidence,  the  court  would  set  aside  a  verdict  against  a  party,  if  rendered,  it  is  its  duty  to 
char9;e  the  jury  not  to  return  such  verdict.    Schofield  v.  Chicago,  etc.,  R'y  Co.,  8  Fed.  R.,  488. 

§  2085.  A  motion  to  instruct  the  jury  that  the  plaintiff  cannot  recover  upon  his  evidence 
presents  a  question  of  law,  and  is  not  addressed  to  the  dibcretion  of  the  court,  but  is  subject 
to  exception.  The  motion  must  be  made  at  the  close  of  plain tiff*s  evidence,  and  in  consider- 
ing it  the  court  will  assume  every  fact  asserted  by  the  witnesses  to  be  true,  and  will  deny  the 
motion -unless  in  view  of  all  the  evidence,  and  of  every  inference  which  the  law  allows  to  be 
drawn  from  it,  it  appears  that  the  jury  would  not  be  warranted  in  finding  a  verdict  in  his 
favor.     Merchants*  Bank  v.  State  Bank,*  8  Ciiff.,  205:  Spring  Co.  v.  Edgar,*  9  Otto,  645. 

§  20K6.  Where  such  evidence  of  the  plaintiff's  contributory  negligence  is  disclosed  in  a  case 
that  the  court  would  set  aside  a  verdict  in  his  favor  it  is  the  court's  duty  to  instruct  the  jury 
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to  find  for  the  defendant  In  other  words,  the  question  for  the  court  is  not  whetlier,  upon 
the  facts,  a  verdict  for  the  defendant  ought,  iu  its  opinion,  to  be  rendered,  but  whether  a  ver- 
dict for  the  plaintiff  would  be  contrary  to  the  evidence.  Thus,  verdict  will  be  ordered  for  the 
defendant  where  it  is  proved  that  the  plaintiff  was  familiar  with  a  railway  crossing  over 
which  a  warning  sign  was  placed,  that  he  had  a  clear  view  of  the  track  for  six  hundted  feet, 
but  drove  over  the  track  without  looking  for  an  approaching  train,  and  hence  was  injured. 
Schofield  V,  The  Chicago,  etc.,  R.  R.  Co..  2  McC,  268. 

§  2087.  A  case  may  be  presented  in  which  the  refusal  to  direct  a  verdict  for  the  defendant 
ut  the  close  of  plaintiff^s  testimony  will  be  good  ground  for  the  reversal  of  a  judgment  in 
favor  of  the  plaintiff,  if  the  defendant  rests  his  case  on  such  testimony  and  introduces  none 
in  his  own  behalf;  but  if  he  goes  on  with  his  defense  and  puts  in  testimony  of  his  own,  and 
the  jury,  under  proper  instructions,  finds  against  him  on  the  whole  evidence,  the  judgment 
cannot  be  reversed,  in  the  absence  of  the  defendant's  testimony,  on  account  of  the  original 
refusal,  even  though  it  would  not  have  been  wrong  to  give  the  instruction  at  the  time  it  was 
asked.    Grand  Trunk  R*y  Co.  v,  Cummings,  16  Otto,  700. 

§  2088.  Form  of  instrootions  may  be  determined  by  the  eoart. —  The  court  may  refuse  to 
give  any  of  the  instructions  asked  for,  and  proceed  to  instruct  at  large  according  to  its  own 
views  of  propriety  and  the  exigencies  of  the  case.  If  its  instruqtions  cover  all  the  points 
fully  and  fairly,  it  is  not  error  to  refuse  to  give  others.  Ruch  v.  Rock  Island,  7  Otto,  693; 
Indianapolis,  etc.,  R.  R.  Co.  t7.  Horst,  8  Otto,  291;  Tome  v,  Dubois,  6  Wall.,  548;  First  Na- 
tional Bank  v,  Burkhardt,  10  Otto,  686;  Law  v.  Cross,  1  Black,  538;  Labor  v.  Cooper,  7  Wall, 
665. 

§  2089.  No  court  is  bound  to  give  instructions  in  the  forms  and  language  in  which  they  are 
asked.  If  those  given  sufBciently  cover  the  case  and  are  correct,  the  judgment  will  not  be 
disturbed,  whatever  those  may  have  been  which  were  refused.  O.  &  M.  R*y  Co.  v,  McCarthy, 
6  Otto,  258. 

§  2090.  If  the  judge  in  his  instructions  to  the  jury  states  the  law  incorrectly,  or  refuses  to 
state  it  at  all  on  a  point  material  to  the  issue,  the  party  aggrieved  will  be  entitled  to  a  new 
trial.  But  when  he  explains  the  whole  law  applicable  to  the  casein  hand,  he  cannot  be  called 
upon  to  express  it  in  the  clitegorical  form,  based  upon  assumed  facts,  which  counsel  choose 
to  present  to  him.    Continental  Improvement  Co.  v.  Stead,  5  Otto,  161. 

g  2091.  A  judgment  will  not  be  reversed  on  the  ground  of  wrong  Instructions  to  the  jury 
when  the  instructions  so  far  as  given  were  correct  and  no  further  instructions  were  asked. 
But  if  a  charge  in  its  general  effect  must  have  misled  the  jury,  judgment  will  be  reversed 
and  a  new  trial  granted.    Hall  t;.  Weare,  2  Otto,  728. 

§  2092.  Where  the  instructions  given  to  the  jury  are  sufficient  to  present  the  whole  con- 
troversy to  their  consideration,  and  are  framed  in  clear  and  unambiguous  terms,  it  is  no 
cause  for  the  reversal  of  a  judgment  to  show  that  one  or  more  prayers  for  instruction  pre- 
sented by  the  losing  party  and  not  given  were  correct  in  the  abstract,  as  the  refusal  of  the 
court  works  no  injury  to  the  party  making  the  request.  St.  L.  Pub.  Schools  v.  Risley,  10 
Wall.,  91. 

§  2098.  It  is  proper  for  the  judge  to  substitute  for  instructions  to  the  jury  as  asked  for  by 
counsel  the  facts  with  instructions  according  to  his  own  views,  provided  the  instructions 
given  are  correct.  If  instructions  outside  the  facts  of  the  case,  or  involving  abstract  propo- 
sitions, are  given  and  mislead  the  jury  to  the  injury  of  the  party  against  whom  their  verdict 
is  given,  the  error  is  fatal.    Boaver  v.  Taylor,  1  Wall.,  637. 

§  2094.  It  is  very  clear  that  the  court  is  not  bound  to  give  instructions  in  the  terms  required 
by  eitlier  party,  but  it  is  sufficient  if  so  much  thereof  are  given  as  are  applicable  to  the  evi- 
dence before  the  jury  and  the  merits  of  the  case  as  presented  by  the  pai'ties.  Clymer  v. 
Dawkins,  8  How.,  674. 

§  2095.  A  court  is  never  bound  to  give  an  instruction  to  the  jury  upon  a  point  of  law,  even 
when  pertinent  and  relevant  to  the  facts  of  the  case,  precisely  in  the  form  and  manner  in 
which  it  is  put  by  counsel.     Pitts  t?.  Whitman,  2  Story,  609. 

g  2096.  All  the  court  has  to  do  is  to  give  such  instructions  as  clearly  arise  upon  the  evi- 
dence, and  are  proper  for  the  consideration  of  the  jury,  upon  the  issue  before  them,  in  such 
terms  and  in  such  a  manner  as  shall  comport  with  the  real  merits  and  justice  of  the  case  and 
enable  the  jury  to  give  a  proper  verdict  in  point  of  law.     Ibid. 

%  2097.  When  the  court  has  correctly  submitted  the  case  to  the  consideration  of  the  jury 
the  court  is  not  bound  to  answer  a  catechism  of  questioiis  by  the  counsel,  which  could  only 
confuse  the  minds  of  the  jury.     Mills  v.  Smith,  8  Wall.,  27,  * 

^  2008.  No  court  is  bound,  at  the  mere  instance  of  a  party;  to  repeat  to  the  jury  the  same 
substantial  proposition  of  law  in  every  variety  of  form  which  the  ingenuity  of  counsel  may 
suggest.  It  is  sufficient  if  it  is  once  laid  down  in  an  intelligible  and  unexceptionable  manner. 
Kelly  V,  Jackson,  6  Pet.,  G2i. 
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§  2099.  A  court  is  not  bound  to  give  to  the  jury,  at  the  instance  of  counseli  philosophical 
remarks  found  in  text-books  of  the  ]aw,  however  wise  and  true  they  may  be  in  the  abstract 
or  however  high  the  reputation  of  the  author.     Walker  v,  Johnson,  6  Otto,  4^4. 

§  2100.  iDstrnctioDS  opon  hypothetical  qnestlong. —  It  is  good  reason  for  refusing  an  in- 
Btrueticm  to  the  jury  that  it  is  not  based  upon  evidence  in  the  case,  or  that  it  is  not  material 
to  the  issue.  Ins.  Co.  v.  Piaggio,  16  Wall.,  878;  Irvine  v.  Irvine,  9  Wall.,  617;  Burns  v, 
Semmes,  4  Cr.  C.  C,  702;  Tucker  v.  Moreland,  10  Pet,  68;  Insurance  Co.  v.  Weides,  14  Wall., 
875;  Goodman  v.  Simonds,  20  How.,  348. 

§  2101.  A  prayer  for  instructions,  based  upon  an  imperfect  statement  of  the  case  and  over- 
looking material  facts,  will  not  be  granted.    Feild  v,  Farrington,  10  Wall.,  141. 

§  2102.  It  is  error  to  charge  the  jury  upon  a  conjectural  state  of  facts  of  which  no  evidence 
has  been  offered.    United  States  v,  Breitling,  20  How.,  254. 

g  2103.  It  is  no  error  to  refuse  to  give  instructions  to  the  jury  when  such  instructions  are 
abstract  and  irrelevant  to  the  actual  merits  of  the  controversy,  or  are  too  vague  and  general 
to  entitle  them  to  be  answered.  Bottomley  v.  United  States,  1  Story,  185 ;  Hamilton  v.  Rua- 
aell,  1  Cr.,  809;  Dwyer  v.  Dunbar,  5  Wall.,  818. 

§  2104.  Instructions  as  to  the  legal  effect  of  facts  of  which  there  is  no  evidence  cannot  be 
given.    Clarke  v.  Kownslar,*  10  Pet.,  657. 

g  2105.  An  instruction  to  the  jmry  as  to  their  verdict,  based  on  hypothetically  stated  facts, 
is  erroneous  if  it  does  not  include  sdl  the  facts  in  evidence  bearing  on  the  point.  Qreenleaf 
V.  Birth*  9  Pet,  292. 

§  2106.  The  court  may  refuse  to  instruct  the  jury  upon  a  hypothetical  case  not  warranted 
by  the  testimony,  but  if  it  states  the  law  and  states  it  erroneously,  its  opinion  should  be  revised, 
and  if  the  jury  were  influenced  by  the  instruction  the  verdict  should  be  set  aside.  Etting  v. 
Bank  of  United  States,*  11  Wheat.,  59. 

§  2107.  It  is  error  to  charge  the  jury  as  to  their  verdict  in  case  they  should  find  that  a  cer- 
tain note  had  been  fully  paid,  when  there  was  no  evidence  that  it  had  been  more  than  partly 
paid.    Jones  v.  Randolph,*  14  Otto,  108. 

§  210S.  It  is  error  to  instruct  the  jury  that  if  a  certain  class  of  evidence  is  wanting  a  cer- 
tain conclusion  should  be  reached,  when  there  is  evidence  of  that  class  in  the  case.  Such 
instruction,  although  correct  as  a  hypothetical  rule  of  law,  tends  to  mislead  the  jury.  Board- 
man  V.  Reed,  6  Pet,  838. 

§  2109.  It  will  as  a  rule  be  regarded  as  error  in  the  court  to  give  the  jury  instructions 
which  are  unsupported  by  evidence  in  the  case,  for  the  reason  that  they  tend  to  mislead  the 
jury,  even  though  abstractly  correct  in  principle  and  law.    Ins.  Co.  v.  Baring,  20  Wall.,  159. 

§2110.  The  court  may  reject  an  instruction  unless  it  ought  to  have  prevailed  in  the  very 
terms  in  which  it  was  made;  so  also  an  instruction  not  supported  by  any  evidence  in  the 
case.     Brooks  V.  Marbury,  11  Wheat,  78. 

§  2111.  The  court  will  not  charge  the  jury  upon  an  hypothesis  unless,  after  considering 
the  evidence  as  if  demurred  to,  it  is  satisfied  that  the  jury  might  infer  tlie  facts  which  con- 
■titate  the  hypothesis.    Bank  of  Alexandria  v,  Deneale,  2  Cr.  C.  C,  488. 

§  2112.  Before  giving  instructions  in  compliance  with  an  hypothetical  statement  of  facts 
set  out  in  a  prayer,  the  court  must  see  whether  the  facts  set  out  justify  the  instructions  prayed 
for,  and  in  so  doing  must  decide  as  upon  a  special  verdict,  adding  nothing  by  inference  to  the 
hypothetical  facts.    Ibid, 

%  2118.  An  instrnction  which  assumes  a  material  fact  to  be  proven  is  erroneous.  Cald- 
weU  V.  United  States,  8  How.,  866;  Winn  v.  Patterson,  9  Pet,  679;  Brown  v.  McGrau,  14  Pet, 
493;  Adams  v.  Roberts,*  2  How.,  486. 

§  2114.  No  instruction  should  be  given  which  assumes,  as  a  matter  of  fact,  that  which  is 
not  conceded  or  established  by  uncontradicted  proof.  Life  Ins.  Co.  V4  Foley,  15  Otto,  850; 
TJnited  States  v.  Stone,  16  Otto,  525. 

§  2115.  Courts  cannot  assume  in  their  instructions  to  juries  that  material  facts  upon  which 
the  parties  rely  are  established,  unless  they  are  admitted,  or  the  evidence  respecting  them  is 
not  controverted.    Bank  of  Leavenworth  v.  Hunt,  11  Wall.,  891. 

§  2116.  An  instruction  to  a  jury  should  not  assume  a  fact  which  is  not  conclusively  proved, 
but  which  is  only  matter  of  inference  and  presumption  upon  the  whole  testimony ;  nor  should 
an  instruction  be  given  concerning  a  point  on  which  there  is  no  evidence  at  all,  since  such  is 
calculated  to  mislead  the  jury  and  raise  a  mere  speculative  question.  Chirac  v,  Reinecker,  2 
Pet,  613. 

§  2117.  The  court,  in  instructing  the  jury,  should  state  the  law  hypothetically,  as  being 
dependent  on  the  fact;  and  should  not  assume  the  fact  and  then  state  the  law  positively  upon 
that  assumption.    Reynolds  t;.  McArthur,  2  Pet.,  417. 

§2118.  A  prayer  for  instructions  will  be  refused  if  either  it  disregards  facts  of  which  there 
is  evidence,  or  assumes  facts  of  which  there  is  no  evidence.    Lucas  v.  Brooks,  18  Wall.,  486. 
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§  2119.  There  being  no  evidence  that  a  previous  parol  agreement  differed  from  a  subsequent 
written  one,  it  was  error,  under  the  circumstances  of  this  case,  to  refuse  to  instruct  the  jury 
that  there  was  no  such  evidence,  and  to  charge  them  that  there  was.  Ward  v.  United  States, 
U  Wall.,  28. 

§  21  SO.  A  court  need  never,  although  requested,  instruct  a  jury  upon  any  point  not  arising 
in  the  case  and  covered  by  the  evidence.    Allen  v.  Blunt,  2  Woodb.  &  M.,  121. 

§  2121.  It  is  error  in  the  court  to  give  an  instruction  when  there  is  no  evidence  in  the  case 
to  support  the  theory  of  fact  which  it  assumes.  Tweed's  Case,  16  Wall.,  504 ;  Indianapolis, 
etc.,  R.  R.  Co.  V,  Horst,  3  Otto,  201 ;  N.  J.  Mut.  Ins.  Co.  v.  Baker,  4  Otto,  610;  C,  R.  I.  &  P. 
R.  R.  Co.  V.  Hoaston,  5  Otto,  697;  Chicago  t7.  Robbins,  2  Black,  418;  United  States  v.  Boyd,  5 
How.,  29;  W.  &  G.  R.  R.  Co.  v,  Gladmon,  15  Wall,  401;  Bryan  v.  United  States,  1  Black, 
140;  Mich.  Ins.  Bank  v.  Eldred,  9  Wall.,  544. 

g  2122.  Where  the  testimony  is  all  one  way  and  is  conclusive  in  its  effect,  a  party  has  no 
right  to  ask  a  charge  which  assumes  that  it  is  otherwise.  If  the  facts  are  clearly  established 
and  undisputed  the  court  may  direct  a  verdict.    Orleans  v,  Piatt,  9  Otto,  676. 

g  2128.  Only  such  instructions  should  be  given  as  are  directly  applicable  to  the  facts,  and 
prayers  for  instructions  should  state  the  facts  upon  which  they  are  based.  No  instruction 
should  be  given  upon  a  partial  view  of  the  testimony,  where  the  entire  evidence  may  forbid 
such  an  instruction.     Rhett  v,  Poe,  2  How.,  457. 

§  2124.  Where  no  specifle  Instraetlons  are  requested  error  cannot  be  assigned  for  failure 
to  give  instructions.     Shuttle  v.  Thompson,  15  Wall.,  151. 

§  2125.  The  mere  omission  to  charge  the  jury  on  some  one  of  the  points  in  a  case,  when  it 
does  not  appear  that  the  party  feeling  himself  aggrieved  made  any  request  of  the  court  on  the 
subject,  cannot  be  assigned  for  error.     Express  Co.  v,  Kountze,  8  Wall.,  342. 

§  2126.  When  a  party  has  asked  ^or  no  instructions  to  the  jury  in  the  lower  court  he  can- 
not complain  in  an  appellate  court  that  full  instructions  were  not  given.  Butler  t;.  Watkins, 
18  Wall.,  456. 

g  2127.  The  court  is  not  bdund  to  notice,  in  its  charge  to  the  jury,  any  matters  of  law,  if  it 
thinks  it  proper  not  to  do  so,  unless  its  attention  is  called  to  them  and  it  is  asked  to  instruct 
the  jury  in  regard  to  them.  So  held  on  a  motion  for  a  new  trial,  although  the  court  stated  it 
would  have  given  the  instructions,  with  modification,  the  omission  of  which  was  a  point  of 
the  motion.     Seabury  v.  Field,  McAl.,  60. 

§  2128.  It  is  no  ground  of  reversal  on  writ  of  error  that  the  court  below  omitted  to  give 
directions  to  the  jury  upon  any  points  of  law  which  might  arise  in  the  cause,  where  such  di- 
rections were  not  requested  by  either  party  at  the  trial.    Pennock  v.  Dialogue,  2  Pet,  1. 

§  2129.  A  party  cannot  assign  for  error  the  refusal  of  an  instruction  to  which  he  has  not 
the  right  to  the  full  extent  as  stated,  nor  is  the  court  bound  to  modify  the  instruction  moved 
for  by  counsel  so  as  to  bring  it  within  the  rules  of  law.    HaflBn  v.  Mason,  15  Wall.,  671. 

g  2180.  The  refusal  of  an  instruction  to  which  a  party  has  not  a  right  to  the  full  extent 
stated,  nor  in  its  precise  terms,  is  not  ground  for  error;  nor  is  the  court  in  such  case  bound 
to  give  a  modified  instruction.    Catts  v,  Phalen,  1  How.,  876. 

g  2181.  Instrnctiong  on  questions  of  fact— The  court  cannot  charge  the  jury  on  a  ques- 
tion of  fact  though  supported  by  very  strong  presumptive  evidence.  So  held  where  the 
request  was  to  charge  that  a  city  had  no  notice  of  a  certain  defect  in  a  highway,  the  defect 
having  existed  only  six  minutes  and  actual  notice  not  having  been  shown.  The  City  v.  Bab- 
cock,*  8  Wall.,  240. 

g  2182.  The  admission  of  irrelevant  testimony,  which  is  not  objected  to,  will  not  allow  the 
admission  of  other  irrelevant  testimony  to  rebut  the  former,  when  such  latter  testimony  is 
objected  to.  If  in*elevant  testimony  has  been  admitted  the  court  should  be  asked  for  an  in- 
struction to  the  jury  that  they  should  utterly  disregard  it.    Stringer  v.  Young,  8  Pet,  320. 

§  2183.  In  suit  on  an  insurance  policy  upon  loss  of  a  vessel  the  court  refused  to  give  instruc- 
tions other  than  the  master  was  bound  to  exercise  due  skill  in  the  navigation  of  the  same,  as 
the  court  could  not  give  an  opinion  in  regard  to  what  special  means  of  safety  should  have 
been  employed  without  consulting  persons  skilled  in  nautical  matters.  Rowland  v.  The 
Marine  Ins.  Co.  of  Alexandria,  2  Cr.  C.  C,  474. 

§  2134.  If  a  defendant  offers  some  evidence  in  support  of  a  claim  for  certain  items  of 
credit,  the  court  will  not  instruct  the  jury  that  the  defendant  is  not  entitled  to  credit  for 
those  items.     United  States  v.  Laub,  4  Cr.  (3.  C,  703. 

§  2185.  It  is  error  to  instruct  the  jury  upon  the  sufficiency  or  insufficiency  of  certain  evi- 
dence to  prove  a  fact  in  issue,  or  to  instinct  them  that  a  part  of  the  evidence  does  not  make 
the  defendant  liable.    Smith  v.  Condrey,  1  How.,  28. 

§  2136.  A  jury  cannot  be  instructed  to  presume  a  grant  or  deed  of  land,  unless  time  or 
length  of  possession  is  shown,  which,  either  alone  or  in  connection  with  other  circdmstancea 
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in  evidence,  n^eee  each  preeumptlon  as  matter  of  law.    Hauser  v.  Eustace's  Lessee,  2  How., 
658. 

§  S187.  An  instruction  that  the  inferences  of  a  witness  are  not  evidence  of  the  facts  in- 
ferred, but  that  the  facts  stated  hy  the  witness  as  the  ground  for  his  inferences  are  competent 
evidence  together  with  such  inferences,  and  that  the  jury  are  to  judge  whether  such  inferences 
are  warranted  by  the  facts,  is  correct.    Walker  v.  Bank  of  Washington,  8  How.,  62. 

§  218H.  If  it  is  error  to  instruct  a  jury  that  certain  evidence  should  be  favorably  construed 
to  prove  a  fact,  the  error  is  rectified  if  the  jury  are  subsequently  told  that  the  whole  question 
is  for  their  determination.    Garrard  v.  Reynolds,  4  How.,  128. 

§  8189.  Where  there  is  no  evidence  to  sustain  the  action,  or  one  of  its  essential  elements, 
the  court  is  bound  so  to  instruct  the  jury ;  but  where  there  is  evidence  tending  to  prove  the 
entire  issue,  it  is  not  competent  for  the  court,  although  the  evidence  may  be  conflicting,  to 
give  an  instruction  which  shall  take  from  the  jury  the  right  of  weighing  the  evidence  and  de- 
termining its  force  and  effect    Weightman  v,  Washington,  1  Black,  89. 

§  2140.  Where  facts  are  in  dispute  the  court  must  not,  by  its  instructions  to  the  jury,  usurp 
the  right  of  the  jury  to  weigh  the  testimony  and  decide  such  facts.  Burdell  v.  Denig,  2  Otto, 
716. 

§  2141.  Where  there  is  no  evidence  tending  to  support  an  issue,  the  court  is  bound  so  to  iir- 
struct  the  jury  when  requested,  but  it  cannot  give  any  instructions  which  shall  take  from 
the  jury  the  right  of  weighing  evidence  and  determining  what  effect  it  shall  have.  Green- 
leaf  r.  Birth,  9  Pet.,  292. 

g  S148.  An  instruction  that  a  certain  person  was  not  a  partner  cannot  be  given  wiiere  there 
is  any  evidence  tending  to  prove  that  he  was.    Teller  v.  Patten,  20  How.,  12«5,  137. 

g  2148.  The  jury  has  no  right  to  disregard  the  law  as  laid  down  by  the  court,  and  the  court 
has  no  right  to  dictate  to  them  as  regards  the  facts.    Pennsylvania  v.  Ravenel,  21  How.,  103,  * 
110. 

g  2144.  When  an  instruction  is  given  to  the  jury  as  a  matter  of  law  it  should  be  considered 
as  conclusive ;  but  a  mere  matter  of  opinion  as  to  the  facts  will  only  have  such  influence  as 
the  jury  may  think  it  entitled  to.     Graines  v.  Stiles,  14  Pet,  822. 

§  2145.  Presumptions,  from  evidence  given  in  a  cause,  of  the  existence  of  particular  facts, 
are  in  many,  if  not  in  all,  cases  mixed  questions  of  law  and  fact.  If  the  evidence  be  irrele- 
vant to  the  fact  insisted  upon,  or  be  such  as  cannot  fairly  warrant  a  jury  in  presuming  it,  the 
court  will  err  in  giving  an  instruction  that  they  are  at  liberty  to  presume  it.  Bank  of  United 
Btfttes  r.  Corcoran,  2  Pet,  121. 

§  2146.  Where  the  court,  in  giving  an  instruction  in  regard  to  one  question  arising  out  of 
a  contract,  declares  its  opinion  upon  another  question  arising  out  of  the  same  contract,  upon 
which  latter  question  there  is  much  conflicting  testimony,  it  is  error,  and  a  new  trial  will  be 
ordered.    Tayloe  v,  Riggs,  1  Pet,  691. 

§  2147.  An  instruction  which  calls  upon  the  court  to  institute  a  comparison  between  the 
testimony  introduced  by  the  plaintiff  and  that  introduced  by  the  defendant,  and  requires  a 
decision  upon  its  relative  weight  and  credibility,  should  not  be  given.  Van  Ness  v,  Pacard, 
2  Pet,  187. 

§  2148.  Where  the  defendant  prays  the  opinion  and  direction  of  the  court  to  the  jury  that 
the  evidence  offered  by  the  plaintiff  was  not  admissible,  competent  and  sufficient,  thu^  blend- 
ing an  objection  to  the  admissibility  of  evidence  with  one  questioning  its  Bufiicienoy,  the  court 
will  refuse  the  instruction.    Ck>lumbian  Ins.  Co.  v.  lAwrence,  2  Pet,  25. 

§  2149.  Where  the  question  was  one  of  fact,  whether  or  not  a  certain  marriage  had  taken 
place,  it  was  error  to  instruct  the  jury  that  on  the  evidence  there  was  a  presumption  of 
law  in  favor  of  a  marriage.     Blackburn  v,  Crawfords,  3  Wall.,  175. 

g  2150.  No  instruction  can  be  given  the  jury  which  shall  take  away  from  them  the  decis- 
ion of  any  matters  of  fact  in  the  case.     Strother  v.  Lucas,  12  Pet.,  410. 

g  2151.  It  is  error  to  base  instructions  to  the  jury  on  evidence  not  given  at  the  trial,  but 
given  at  a  former  trial  and  so  known  to  the  court     Barney  t\  Schmeider,*  9  Wall.,  248. 

§  2152.  Where  there  is  any  evidence  of  a  fact,  it  is  erroneous  to  instruct  the  jury  that  it  is 
insufficient  That  is  for  the  jury  to  decide.  Where  there  is  no  evidence  of  a  fact,  it  is  proper 
for  the  court  to  so  state.    Greenleaf  v.  Birth,*  9  Pet,  292. 

g  2158.  The  question  being  as  to  negligence  in  guarding  a  highway,  it  is  error  to  instruct  tiie 
jury  that  if  there  was  no  proper  guard  the  defendant  city  was  liable,  thus  withdrawing  from 
the  jury  the  disputed  question  whether  or  not  the  city  had  assumed  control  of  the  locvut. 
Manchester  v,  Ericsson,*  15  Otto,  847. 

§  2154.  Where  there  is  evidence  on  both  sides  of  a  question  of  fact  and  the  point  is  not 
conceded,  it  is  error  to  charge  the  jury  that  the  proof  adduced  by  one  of  the  parties  is  suffi- 
cient to  maintain  his  issue,  and  that  the  jury  ought  to  find  for  him.  United  titutes  v,  Tillot- 
•on,*  12  Wheat,  180. 
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§  2155.  A  judge  is  not  authorized  to  take  from  the  jury  the  right  of  weighing  evidence 
bearing  on  controverted  facts ;  and  where  the  request  is  to  charge  that  a  policy  was  avoided 
by  a  false  answer  of  the  insured,  in  view  of  the  undisputed  testimony  that  he  had  received  a 
severe  fall  upon  his  head,  it  is  proper  to  refuse 'the  instruction,  if  it  is  not  undisputed  that  tlie 
fall  was  severe.    Mutual  Life  Ins.  Co.  v,  Snyder,*  8  Otto,  893. 

§  2156.  In  a  p^nal  action  under  the  internal  revenue  acts,  it  is  error  to  instruct  the  jury 
that  after  the  government  had  made  out  a  prima  facie,  case  against  the  defendants,  if  the 
jury  believed  the  defendants  had  it  in  their  power  to  explain  the  matters  appearing  against 
them,  and  did  not  do  so,  all  doubt  arising  upon  such  prima  facie  case  must  be  resolved 
against  them.     Cha£fee  v.  United  States,*  18  Wall.,  616. 

§  2157.  An  expression  of  opinion  on  a  matter  of  fact  by  the  jndge  in  his  charge  is  not  a 
ground  for  error  when  he  merely  refers  to  the  evidence.    E.  Trans.  Line  v,  Hope,  5  Otto,  297. 

§  2158.  A  judge  may  comment  upon  the  evidence  as  fully  as  he  pleases,  if  care  be  taken 
that  the  jury  are  not  misled  into  the  belief  that  they  are  alike  bound  by  the  views  expressed 
upon  the  evidence  and  the  instructions  given  as  to  the  law.  Nudd  v.  Burdows,*  8  Ch,  L«g. 
N.,  129. 

§  2159.  The  court,  in  its  charge  to  the  jury,  may  not  only  present  the  facts,  but  may  give 
its  opinion  on  those  facts  for  the  consideration  of  the  jury.  But  such  an  expression  of  opin- 
ion by  the  court  should  be  so  guarded  as  to  leave  the  jury  free  in  the  exercise  of  their  own 
judgments.    Tracy  v.  Swartout,  10  Pet.,  92,  96. 

§  2160.  It  is  proper  for  the  court  in  instructing  a  jury  to  direct  the  attention  of  the  jurors 
to  the  essential  points  of  the  cas^,  to  recall  to  them  the  important  facts  testified  to,  and  to  ex- 
hibit clearly  the  connection,  bearing  and  importance  of  the  different  parts,  and  the  tendency 
and  weight  of  evidence.     United  States  v.  Fourteen  Packages,  Gilp.,  235. 

§  2161.  The  court  may  comment  on  the  facts  of  a  case  to  aid  the  jury  in  reaching  a  just 
conclusion,  but  should  be  careful,  in  doing  so,  not  to  assume  to  decide  the  matter  of  fact 
itself;  nor,  if  there  is  evidence  tending  to  prove  the  entire  issue,  although  conflicting,  to  give 
an  instruction  which  shall  take  from  the  jury  the  right  of  weighing  the  evidence  and  deter- 
mining its  force  and  effect.  So,  a  request  for  a  ruling  which  overlooks  the  proof  for  one  side, 
and  calls  attention  to  the  strong  features  in  favor  of  the  other,  is  rightfully  refused,  and  a 
new  trial  will  not  be  granted  for  such  refusal.  Behn  v.  Conn.  Mut.  Life  Ins.  Co.,  4  Fed.  R., 
357;  2  Flip.,  692. 

§  2162.  In  instructing  the  jury  it  is  the  province  of  the  court  to  judge  of  the  relevancy,  and 
to  some  extent  of  the  certainty  and  defiuiteness,  of  the  evidence  proposed.  Irrelevant,  imper- 
tinent or  immaterial  statements  are  not  to  be  admitted  as  a  groundwork  of  instructions,  and 
the  court  must  take  care  that  the  evidence  on  which  the  instructions  are  based  conduces  to 
the  issue.     Roach  v,  Hulings,*  16  Pet.,  819. 

§  216S.  The  court  may  refuse  to  express  an  opinion  on  the  weight  of  the  testimony  on  the 
one  side  or  the  other.     Otterback  r.  Brown,*  2  MacArth.,  541. 

§  2164.  It  is  not  error  for  the  court  to  refuse  to  give  an  instruction  upon  the  mere  weight 
of  evidence,  nor  to  refuse  to  give  one  which  assumes  certain  of  the  facts  in  controversy,  and, 
upon  such  assumption,  directs  the  jury  that  they  rebut  other  facts.  Crane  v.  Morris,  6  Pet., 
693. 

§  2165.  The  court  cannot  be  required  in  any  case  to  give  the  jury  an  opinion  on  the  truth 
of  testimony;  and  where  an  instruction  is  prayed  for  involving  a  mixed  question  of  law  and 
fact,  the  court  is  not  obliged  to  separate  the  law  and  fact  and  instruct  the  jury  as  to  the  law, 
though  it  would  be  proper  so  to  do.     Smith  v.  Carrington,*  4  Cr.,  62. 

§  2166.  In  summing  up  a  cause  to  a  jury  many  facts  are  often  so  clearly  proved,  or  remain, 
uncontested,  that  the  judge  assumes  them  as  a  basis  of  argument,  without  suggesting  to  the 
jury  their  known  and  unquestionable  right,  that  they  are  to  determine  as  to  the  truth  of  the 
facts  alleged.     I^^ason  v.  United  States,*  1  Gall.,  53. 

§2167.  Instrnetious  snbstantially  correct  when  taken  as  a  whole.— The  whole  charge 

to  a  jury  must  be  considered  to  ascertain  whether  one  part  is  not  qualified  by  another,  and 

tiius  the  law  fairly  presented.     Under  this  rule  a  charge  was  held  correct,  although  each. 

sentence,  considered   separately,  might  have  given  room  for  sharp  criticism.    Andrews  t;. 

^  Graves,  1  Dill.,  108. 

§  2168.  In  examining  the  charge  of  the  court  upon  exception  thereto  the  whole  scope  and 
bearing  of  it  must  be  taken  together,  and  it  will  not  be  regarded  as  incorrect  because  of  omis- 
sions or  deficiencies  not  pointed  out  at  the  trial  by  the  excepting  party,  if  upon  a  reasonable 
interpretation  the  propositions  as  stated  are  not  erroneous  and  the  jury  does  not  appear  to 
have  been  misled.     Congress,  etc..  Spring  Co.  v,  Edgar,  9  Otto,  645. 

§  2169.  If  a  charge  to  the  jury  is  full  and  accurate  so  that  the  juiy  could  not  ha^e  been 
misled,  it  is  not  error  that  certain  detached  sentences,  if  read  apart  from  their  connection^ 
need  qualification.     Evanston  v.  Gann,  9  Otto,  660. 
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JURY.— INSTRUCTIONS  TO.  §§2170-2187. 

g  21 70.  Where  the  instractions  given  to  the  jury  are  sufficient  to  present  the  whole  con- 
troversy to  their  consideration,  and  the  instructions  ai'e  framed  in  clear  and  unambiguous 
terms,  it  is  no  cause  for  the  reversal  of  the  judgment  to  show  that  one  or  more  prayers  pre- 
sented by  the  losing  party  and  not  given  by  the  court  were  correct  in  the  abstract.  Tweed's 
Case,  16  Wall.,  504. 

g  21  71.  If  the  general  scope  and  tendency  of  a  charge  is  correct  it  will  not  be  ground  for 
reversal  that  the  language  is  less  simple  than  is  desirable  and  that  detached  sentences  may 
be  opei)  to  criticism.    W.  &  Q.  R.  R  Co.  v,  Gladmon,  15  Wall.,  401. 

§  21 72.  It  is  not  error  in  a  court  to  refuse  to  give  an  extended  series  of  instructions,  even 
though  som^  of  them  may  be  correct  in  the  propositions  of  law  which  they  present,  if  the  law 
arising  upon  the  evidence  is  given  by  the  court  with  such  fullness  as  to  guide  correctly  the 
jury  in  its  findings ;  nor  is  a  judgment  to  be  set  aside  because  the  charge  of  the  court  may  l>e 
open  to  some  verbal  criticisms,  in  particulars  considered  apart  by  themselves,  which  could 
not,  when  taken  with  the  rest  of  the  charge,  have  misled  a  jury  of  ordinary  intelligence. 
Chicago,  etc.,  R.  R.  Co.  v.  Whitton,  13  Wall.,  270. 

g  21 78.  The  supreme  court  in  examining,  upon  writ  of  error,  a  charge  to  the  jury  will  con- 
Btrue  the  whole  as  it  must  have  been  understood  by  court  and  jury  when  delivered ;  and  will 
not  take  up  and  decide  single  and  detached  passages  without  attending  to  the  context.  Mag- 
niac  r.  Thompson,  7  Pet.,  348. 

§2174.  Though  an  instruction,  which  had  been  refused,  was  incautiously  drawn,  and  its 
languai^  was  open  to  criticism,  yet  if  it  was  correct  in  substance,  and  could  not  under  the  cir- 
cumstances have  misled  the  jury,  it  was  error  to  refuse  it,  and  the  verdict  would  be  set  aside. 
Reynolds  v.  Douglass,  13  Pet.,  497. 

§  217o.  A  single  remark  of  the  judge  in  charging  the  jury  cannot  be  taken  by  itself  and 
made  the  subject  of  exception,  when  the  whole  scope  and  bearing  of  the  charge  taken  to- 
gether gives  the  jury  adequate  instructions  upon  the  point  in  question.  So  held  where  the 
judge,  in  charging  as  to  the  damages  for  injuries  caused  by  the  attack  of  a  deer,  said  *'  When 
you  have  made  up  your  mind  as  to  the  amount  really  sustained,  you  are  not  to  be  nice  in  the 
award  of  compensation.     It  should  be  liberal.*'    Spring  Co.  v.  Edgar,*  9  Otto,  645. 

§  217((.  Where  not  prejudiced  by  erroneous  iiistrnctlons.— When  the  instructions  of 
the  court  below  leaves  a  case  to  the  jury  to  be  decided  under  certain  legal  principles  laid  down, 
the  judgment  will  not  be  reversed  unless  some  one  of  the  principles  is  erroneous  to  the  prej- 
udice of  the  plaintiff  in  error.    Armstrong  v,  Toler,  11  Wheat.,  258. 

§  2177.  Instructions  given  by  the  court,  however  erroneous,  which  had  no  application  to 
the  facts  of  the  case  and  could  have  had  no  influence  on  the  verdict,  can  afford  no  ground  for 
a  reversal  of  judgment.    United  States  v.  Wright,  1  McL.,  609. 

§2178.  It  cannot  avail  a  plaintiff  in  error  that  the  court  belbw  has  improperly  omitted  to 
instruct  the  jury  that  certain  letters  showed  an  agency,  if  the  jury  found  such  agency  with- 
out instruction.    Pence  v,  Liangdon,  9  Otto,  578. 

S  21 79.  Remarks  of  the  judge  in  his  charge  to  the  jury,  which  are  irrelevant  to  any  issue  in 
the  case,  will  not  be  considered  ground  of  reversal  on  writ  of  error,  if  such  remarks  were  not 
prejudicial.    Walker  v,  Johnson,  6  Otto,  434. 

§  2180.  A  failure  to  instruct  on  a  question  of  law  relevant  to  the  issue,  when  requested,  is 
error ;  but  if  the  verdict  of  the  jury  conforms  to  the  instruction  refused  there  is  no  ground 
for  complaint.    Douglass  v,  McAllister,*  3  Cr.,  298. 

§2181.  Although  an  error  has  been  committed  in  the  instructions  to  the  jury,  yet  if  on 
the  facts  admitted  by  the  pleadings  the  judgment  is  correct,  it  will  be  affirmed.  United 
States  V.  Carlton,  1  Gall.,  400. 

§2182.  An  erroneous  instruction,  which,  in  view  of  the  evidence,  was  immaterial,  is  not 
rafficient  cause  for  reversing  a  judgment.    Kimbro  v.  Bullitt,  22  How.,  256,  268. 

%  2188.  Where  a  refusal  to  give  a  certain  instruction  to  the  jury  worked  no  injury  to  the 
party  complaining,  such  refusal  is  not  ground  of  error.    Ames  v,  Quimby,  16  Otto,  342. 

g  2184.  An  erroneous  ruling  of  the  court  is  no  ground  for  a  new  trial,  unless  such  ruling 
'was  to  the  prejudice  of  the  plaintiff  in  error.    Newberg  v.  Farmer,*  1  Wash.  Ty,  209. 

^  2185.  When  the  court  can  see  that  the  plaintiff  had  no  title  on  which  the  jury  could  find 
in  her  favor,  an  erroneous  instruction  as  to  the  effect  of  a  certain  mortgage  which  would 
ivork  no  injury  to  the  plaintiff  will  not  be  ground  for  reversal.  Derby  v,  Cray,  10  Wall., 
263. 

§  2186.  Amblgnlty. —  If  a  charge  to  the  jury  is  merely  ambiguous,  the  party  dissatisfied 
-with  it  should  request  to  have  it  made  clear  before  the  jury  leave  the  box.  Improvement  Ca 
r.  Munson,  14  Wall.,  442. 

S  2187.  An  Instruction  which  is  ambiguous  in  its  terms,  and  which  may  be  interpreted  so 
as  to  make  the  court  pass  upon  the  weight  of  evidence,  must  be  refused.  United  Statt's  r. 
Jooea,  8  Pet.,  899,  414. 
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§  21S8.  CourtB  are  not  inclined  to  gnmt  a  new  trial  merely  on  account  of  an  ambigaity  in 
the  charge  of  the  jury,  where  it  appears  that  the  complaining  party  made  no  effort  at  the 
trial  to  have  the  point  explained.     Locke  v.  United  States,*  2  Cliff.,  574. 

§  2189.  Where  sereral  instractions  are  asked  for  in  one  prayer  the  court  will  refuse  to 
give  any  of  them  unless  all  are  sound.  United  States  v.  Hough,  13  Otto,  71 ;  Indianapolis^ 
etc.,  R.  R.  Co.  V,  Horst,  8  Otto,  291;  Lincoln  v,  Clafiin,  7  WalL,  132;  Beaver  v.  Taylor,*  3 
Otto.  291 ;  Rogers  v.  The  Marshal,  1  Wall.,  644. 

§  2190.  Where  instructions  refused  were  not  offered  as  a  whole,  but  each  one  for  itself,  if 
exception  is  taken  to  the  action  of  the  court  in  refusing  them,  such  instruction  may  fairly 
be  held  to  be  to  the  action  of  the  court  in  refusing  each  of  them.  Memphis  <R.  R.  Co.  v. 
Reeves,  10  Wall.,  176. 

§  2191.  If  a  request  to  charge  contains  one  unsound  proposition  it  is  not  error  to  refuse  to 
make  the  charge  although  it  contains  many  sound  propositions.  E.  Trans.  Line  v,  Hope,  5 
Otto,  297. 

§  2192.  Where  a  series  of  requests  to  charge  the  jury  are  made,  and  are  requested  to  be  given 
as  a  whole,  the  court  is  right  in  refusing  so  to  do  if  any  one  of  the  requests  is  not  a  proper 
one  to  give.    Worthington  v.  Mason,*  11  Otto,  149. 

§  2198.  If  the  entire  charge  of  the  court  is  excepted  to,  or  a  series  of  propositions  contained 
in  it  is  excepted  to  in  gross,  and  any  portion  thus  excepted  to  is  sound,  the  exception  cannot 
be  sustained.     Beaver  v.  Taylor,*  3  Otto,  46. 

§  2194.  Exceptions  to  the  refusing  of  instructions  to  the  jury,  where  such  instructions  em- 
body many  propositions,  should  be  to  each  specific  instruction  and  not  to  the  mass.  Other- 
wise the  court  will  not  be  held  to  have  erred  in  refusing  the  instructions  if  any  one  proposition 
was  rightly  rejected,  althougli  there  may  have  been  propositions  which,  if  asked  separately, 
ought  to  have  been  given.    Harvey  v.  Tyler,  2  Wall.,  82S. 

g  2195.  Errors  waived  by  failnre  to  object. —  Where  a  mistake  in  a  charge  to  a  jury  re- 
lates to  a  matter  which  might  have  been  corrected  on  the  spot  without  overthrowing  the 
whole  theory  of  the  case,  it  should  be  called  to  the  attention  of  the  court  at  the  time ;  and  if 
the  party  objecting  fails  to  do  so,  he  cannot  afterwards  move  for  a  new  trial  upon  the  ground 
of  misdirection  in  that  particular.    Hamlin  v,  Pettibone,  6  Biss.,  167. 

§  2196.  Instructions  given  by  the  court  to  the  jury  are  entitled  to  a  reasonable  interpreta- 
tion, and  they  are  not,  as  a  general  rule,  to  be  regarded  as  the  subject  of  error  on  account  of 
omissions  not  pointed  out  by  the  excepting  party.  First  Unitarian  Soc.  v,  Faulkner,  1  Otto, 
415. 

§  2197.  The  omission  of  the  judge  to  charge  the  jury  on  a  particular  aspect  of  the  case, 
however  material,  cannot  be  assigned  for  error  unless  his  attention  was  called  to  it  with  a  re- 
quest to  instruct  upon  it.    Mutual  Life  Ins.  Co.  tv  Snyder,*  3  Otto,  393. 

g  2198.  After  the  Jury  has  retired  the  court  will  not  give  any  further  instructions  at  the 
request  of  counsel.    Turner  v.  Foxall,  2  Cr.  C.  C„  824. 

§  2199.  It  is  improper  to  give  the  jury,  after  they  have  retired,  instructions  upon  any  ques- 
tion not  asked  by  them.     United  States  v.  White,  5  Cr.  C.  C,  116. 

§  2200.  After  the  jury  has  retired,  and  has  returned  for  further  instructions,  the  court  is 
not  bound  to  instruct  them  at  the  request  of  counsel,  but  only  at  the  request  of  the  jury 
themselves.    Forrest  v.  Hanson,  1  Cr.  C.  C,  63. 

§  2201.  It  is  the  practice  of  the  circuit  court  of  the  United  States  district  of  Rhode  Island, 
when  the  jury  address  a  written  inquiry  to  the  court  while  not  in  session,  to  summon  the 
counsel,  make  known  to  them  the  inquiry,  and  then  proceed  to  answer  it  in  writing  if  the 
court  thinks  it  safe  and  proper  to  do  so.     Norris  v.  Cook,  1  Curt.,  464. 

§2202.  Construction  of  written  instraments. —  It  is  the  duty  of  the  court  to  interpret 
written  papers  and  to  explain  their  meaning  to  the  jury.     Turner  v.  Yates,  16  How.,  14. 

§  2203.  Though  the  court  may  construe  papers  which  are  in  evidence,  and  every  sentence 
thereof,  vet  when  inferences  of  fact  as  to  their  effect  are  to  be  drawn  from  other  circum- 
stances the  question  should  be  left  to  the  jury.  Etting  v.  Bank  of  United  States,*  11 
Wheat.,  59. 

^  2204.  The  court  is  not  authorized  to  instruct  the  jury  as  to  the  meaning  of  a  statement 
in  the  deposition  of  a  witncBS,  as  this  is  not  written  evidence  in  such  a  sense.  Marine  Insur- 
ance Co.  V.  Young,*  5  Cr.,  187. 

§  2205.  Where  defendant's  evidence  to  support  the  issue  of  title  which  he  set  up  was 
wholly  documentary,  and  did  not  support  the  issue,  it  was  error  in  the  court  to  leave  the 
documents  to  the  jury ;  it  should  have  instructed  the  jury  that  there  was  no  evidence.  Chan- 
dler V.  Von  Boeder,*  24  How.,  224. 

§  2206.  The  construction  of  a  bill  of  sale  is  a  question  of  law  in  which  the  court  may  in- 
struct the  jury.     Nason  v.  United  States,*  1  Gall.,  53. 

§  2207.  An  instruction  would  be  erroneous  which  referred  to  the  jury  the  interpretation 
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of  the  liidoraemeDt  "  for  collection  "  on  negotiable  paper,  and  required  them  to  determine 
the  case  on  the  face  of  the  paper,  and  the  custom  of  bankers  alone,  without  reference  to  the 
special  course  of  dealing  shown  in  this  case.    Sweeny  v,  Easter,  1  WalL,  166. 

§  2208.  When  the  evidence  tends  to  prove  the  position  of  defendank  as  to  the  character  of 
the  contract  sued  on  the  court  should  submit  it  to  the  jury,  or  if  in  the  opinion  of  the  court 
there  were  no  material  extraneous  facts  bearing  on  the  question,  and  the  contract  must  be  de- 
termined by  (he  commercial  correspondence  alone,  then  the  court  sbould^interpret  the  corre- 
spondence and  inform  the  jury  whether  or  not  it  proved  the  contract  to  be  of  the  character 
contended  for.    Drakely  v,  Grcgg,  8  Wall.,  242. 

4.  Question /or  Jury. 

%  2209.  It  is  the  proTinee  of  the  Jury  to  decide  questions  of  fact,  and  of  the  court  to  de- 
cide questions  of  law.    Qeorgia  v.  Brailsford,  8  Dal.,  1. 

g  2210.  It  is  the  province  of  the  jury  to  determine  whether  the  evidence  sustains  the  alle* 
gallons,  and  the  supreme  court  of  the  United  States  cannot  review  a  verdict  to  see  if  the  evi- 
dence  sustains  the  finding.    Gregg  v.  Moss,  14  Wall.,  564. 

§  2211.  The  jury  are  the  sole  judges  of  fact,  but  it  is  their  duty  to  accept  as  true  testimony 
which  is  not  contradicted  by  other  testimony  or  discredited  by  circumstances  or  intrinsic  im- 
probability.   United  States  v.  Brown,*  Deady,  566. 

§  2212.  The  right  of  a  jury  to  decide  the  law  of  a  case  is  only  the  right  to  find  a  general 
▼erdict  which  includes  both  law  and  facts.  The  question  of  whether  one  fact  can  be  inferred 
troan  another  is  a  question  of  law  to  be  decided  by  the  court.  United  States  v.  Lodge,  4  Or. 
C.  a,  OTl. 

§  2218.  ^{aestions  properly  snbmitted  to  a  Jnry. —  Whether  a  codicil  was  executed  with 
the  formalities  required  at  the  time  of  the  execution  is  a  proper  question  to  be  submitted  under 
all  the  circumstances  to  the  jury.    Adams  v.  Norris,  28  How.,  853. 

%  2214.  In  an  action  on  a  policy  of  insurance  it  is  a  question  for  the  jury  whether  furnish- 
ing preliminary  proof  of  loss  was  waived  by  the  insurance  company  or  by  their  authorized 
agent,  if  there  is  any  evidence  of  waiver  to  be  submitted  to  them.  Home  Ins.  Ck>.  v,  Balti- 
more Warehouse  Co.,  8  Otto,  537. 

§  2215.  In  an  action  for  malicious  prosecution  it  is  a  question  for  the  jury  whether  the 
prosecution  was  or  was  not  begun  from  malicious  motives.     Wheeler  v,  Nesbit,  24  How.,  544. 

§  2218.  Whether  an  agreement  was  corrupt  and  usurious  or  bona  flde  are  questions  to  he 
decided  by  the  jury  under  instructions  from  the  court.  Bank  of  the  United  States  v.  Wag- 
gener.  9  Pet.,  892. 

§  2217.  Whether  or  not  an  oath  was  taken  with  corrupt  intent  is  a  question  for  the  jury. 
United  States  v.  Smith,  1  Saw.,  277. 

§  2218.  The  position  of  an  inventor  with  respect  to  an  assertion  or  abandonment  of  his 
rights,  as  shown  by  his  declarations  and  acts,  is  an  inquiry  of  fact  and  peculiarly  within  the 
ptoTince  of  the  jury.    Kendall  v.  Winsor,  21  How.,  822. 

g  2210.  Whether  or  not  notes  were  accepted  as  {myment  and  discharge  of  a  previous  in- 
debtedness is  a  question  for  the  jury.    Lyman  v.  Bank  of  the  United  States,  12  How.,  225. 

8  2220.  The  amount  of  damages  for  the  infringement  of  a  patent  is  a  matter  of  discretion 
for  the  jury  under  all  the  circumstances,  and  not  a  question  of  law  for  the  court.  Hogg  v. 
Emerson,  11  How.,  587. 

§  2221.  In  an  action  for  the  infringement  of  a  patent,  the  question  whether  the  defendant 
has  constroeted,  used  or  sold  the  patented  article  is  to  be  submitted  to  the  jury.  Winans  v. 
Denmead,  15  How.,  880. 

g  2222.  Facts  tending  to  show  that  a  transaction  which  was  in  form  lawful  was  intended 
4o  evade  the  usury  law  must  be  submitted  to  the  jury.    Scott  v.  Lloyd,  9  Pet.,  418. 

§  2223.  When  the  intention  with  which  an  act  is  done  becomes  a  subject  of  inquiry,  it  be- 
longs exclusively  to  the  jury  to  decide.    Lee  v*  Lee,  8  Pet.,  44. 

P  2224.  Whether  or  not  a  charge  for  exchange  was  intended  as  a  cover  for  usury  is  a  ques- 
tion for  the  jury.    Andrews  v.  Pond,  18  Pet.,  72. 

S  2228.  In  an  action  for  false  representations  it  should  be  left  to  the  jury  to  decide  whether, 
under  all  the  circumstances,  a  letter  written  by  the  defendant  to  his  agent  and  marked 
'*  confidential  **  was  intended  by  the  defendant  to  be  read  only  by  the  agent  or  to  be  shown 
bj  him  to  others.    lasigi  v.  Brown,  17  How.,  188. 

g  2828.  In  an  action  against  a  collector  to  recover  an  excess  of  duties  imposed  by  him  after 
an  examination  by  merchant  appraisers,  it  should  be  submitted  to  the  jury  to  say  whether 
the  examination  made  by  the  merchant  appraisers  was  in  substance  and  effect  equivalent  to 
the  examination  required  by  the  statute.    Greely's  Adm*r  v.  Burgess,  18  How.,  418. 
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§2227.  Where  a  party  signed  a  lease  as  co-lessee  with  the  understanding  that  another 
should  also  sign,  but  the  latter  refused  and  a  third  party  signed  in  his  stead,  and  the  evidence 
is  conflicting  whether  the  parties  agreed  to  substitute  said  third  party  or  to  release  the  first- 
named  signer,  it  was  held  in  a  suit  for  rent  on  the  lease  that  it  was  proper  to  submit  to  the 
jury  the  question  whetlier  the  first-named  party  accepted  the  lease,  this  being  equivalent  in 
effect  to  the  question  whether  the  lease  had  been  delivered  as  his  deed.  Wad  worth  r. 
Warren,*  12  Wall.,  807. 

g  2228.  It  is  the  duty  of  the  court  to  construe  a  deed ;  but  so  far  as  the  determination  of 
whether  lands  are  included  in  a  deed  depends  upon  extrinsic  evidence  as  to  the  location  of 
boundaries  and  monuments  or  upon  the  actual  occupation  of  the  parties,  the  question  is  one 
of  fact  for  the  jury.     Reed  v.  Proprietors  of  Locks  and  Canals,  8  How.,  274. 

§  2229.  Whether,  in  an  ejectment  case,  the  evidence  shows  a  ratification  of  an  infant's 
deed  or  not  is  a  question  for  the  jury  and  not  for  the  court.     Irvine  v.  Irvine,  9  Wall.,  617. 

§  2280.  Whether  long  delay  in  selling  on  the  part  of  a  factor  is,  in  view  of  the  circum- 
stances, in  the  exercise  of  sound  discretion,  good  faith  and  reasonable  diligence,  is  a  question 
for  the  jury.     Field  t\  Harrington,  10  Wall.,  141. 

§  2281.  Where  there  is  conflicting  testimony  as  to  whether  a  written  statement  is  an  ad- 
mission of  a  sale,  or  is  merely  a  liquidation  of  accounts,  it  should  be  left  to  the  jury  to  say 
which  it  is.     Beall  v.  New  Mexico,  16  Wall.,  535. 

§  2282.  Where  a  representation  is  so  fraudulent  as  to  be  ground  for  avoiding  a  contract, 
the  question  whether  the  party  seeking  to  avoid  it  has  discharged  his  duty  in  discovering  that 
fraud  and  repudiating  the  contract  on  account  of  it,  and  not  nn  account  of  another  fraud  not 
in  issue,  is  a  question  for  the  jury.     Upton  v.  Tribilcock;  1  Otto,  45. 

§  2238.  Whether  a  transaction  was  usurious  or  whether  certain  commissions  to  be  paid  to 
the  plaintiffs  were  bona  fide  and  not  the  cover  of  usury  is  a  question  for  the  jury.  Cockle 
r.  Flack,  8  Otto,  844. 

§  2284.  What  is  the  proximate  cause  of  an  injury  is  ordinarily  a  question  for  the  jury,  to 
be  determined  in  view  of  the  circumstances  of  fact  attending  it.  M.  &  St.  P.  R'y  Co.  v,  Kel- 
logg, 4  Otto,  469. 

§  2285.  In  an  action  on  an  insurance  policy,  where  the  issue  is  whether  the  deceased  was 
insane  or  not,  if  there  is  any  evidence  ot  insanity  the  judge  should  not  take  the  case  fi'om  the 
jury,  but  should  leave  it  to  them  to  decide  such  issue.  Charter  Oak  Ins.  Co.  v.  Rodel,  5  Otto, 
282. 

§  2236.  The  question  whether  an  instrument  was  sealed  or  not  is  a  matter  for  the  jury. 
Follett  V.  Rose,  8  McL.,  882. 

§  2287.  The  construction  of  a  specification  of  a  patent  is  for  the  court:  the  application  of 
the  facts  to  specification  as  construed  is  for  the  jury.  That  is,  the  court  lays  down  the  rule 
that  the  specification  must  be  such  as  to  enable  a  person  skilled  in  the  art  to  which  the  patent 
relates  to  construct  the  invention,  and  the  jury  must  decide  whether  the  specification  meets 
this  requirement.     Teese  v,  Phelps,  McAl.,  48. 

§  2288.  The  description  of  the  boundary  of  a  state  may  be  a  matter  of  construction  belong- 
ing to  the  court,  but  when  the  question  is  whether  a  certain  act  was  committed  within  that 
boundary  or  not,  the  application  of  the  evidence  in  the  ascertainment  of  such  boundary,  as 
thus  described  and  interpreted,  with  a  view  to  its  location  and  settlement,  belongs  to  the 
jury.  All  the  testimony  bearing  upon  this  question,  whether  of  maps,  surveys,  practical  lo- 
cation, and  the  like,  should  be  submitted  to  them  under  proper  instructions  to  find  the  fact. 
United  States  v.  Jackalow,  1  Black,  484. 

§  2289.  In  an  action  on  a  policy  of  marine  insurance,  what  is  reasonable  time  for  abandon- 
ment to  the  underwriters  is  a  question  for  the  jury  under  the  direction  of  the  court.  Mary- 
land Ins.  Co.  V,  Ruden,  6  Cr.,  888;  Livingston  v.  Maryland  Ins.  Co.,  7  Cr.,  506. 

§  2240.  The  operation  on  an  insurance  policy  of  concealment  on  the  part  of  the  insured 
depends  upon  the  materiality  of  such  concealment  to  the  risk;  and  this  materiality  is  a  ques- 
tion for  the  jury.     Maryland  Ins.  Co.  v.  Ruden,  6  Cr.,  888. 

§  2241.  Whether  an  agent  exercised  due  care  and  diligence  in  the  performance  of  his  duty 
as  agent  or  not  is,  if  there  is  confiicting  evidence,  a  question  of  fact  for  the  jury.  Milwaukee 
Nat.  Bank  v.  City  Bank,  18  Otto,  668. 

g  2242.  In  an  action  to  recover  the  purchase  price  of  a  portable  saw-mill,  the  question 
whether  the  defendant  had  possession  under  the  sale  is  a  question  for  the  jury;  and  the  ques- 
tion whether  such  saw-mill  was  real  estate  or  not  is  also  a  question  for  the  jury,  under  sound 
instructions.    Porter  t?.  Graves,  14  Otto,  171. 

g  2248.  In  a  patent  infringement  suit  it  is  for  the  jury  to  say  whether  the  thing  patented 
and  another  thing  resembling  it  -are  the  same  in  principle.  Pennock  v.  Dialogue,  4  Wash., 
588. 

§  2244.  A  parol  contract  is  not  for  the  court  to  construe,  and  when  the  only  writing  con- 
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cerning  a  contract  is  a  letter  from  the  plaintiff,  assented  to  by  the  defendant,  stating  that  the 
plaintiff  is  willing  to  abide  by  their  parol  contract,  it  is  for  the  jury  to  determine  the  scope  of 
the  contract.    Dawes  r.  Peebles,  6  Fed.  R.,  856. 

§  2345.  The  court  may  generally  declare  whether  the  weapon  with  which  an  assault  was 
made  is  a  "  dangerous  weapon  "  in  the  meaning  of  the  act  of  congress  March  3, 1835,  section  22 
(4  Stat,  at  Large,  121),  that  is,  dangerous  to  life.  But  where  a  weapon,  like  a  belaying  pin, 
may  or  may  not  be  dangerous  according  to  the  way  in  which  it  is  used,  its  dangerousness  is  a 
question  for  the  jury.     United  States  v.  Small,  2  Curt.,  241.  *  • 

§  224^  If  the  holder  of  a  non-negotiable  promissory  note  in  Virginia  cannot,  by  using  due 
diligence,  obtain  payment  from  the  maker,  the  indorser  must  pay  whether  notified  or  not, 
and  due  diligence  is  a  question  for  the  jury.     Ish  v.  Mills,  1  Cr.  C.  C,  567. 

§  2247.  Whether  a  note  is  void  under  the  statute  of  frauds  for  want  of  consideration  is  to  be 
submitted  to  the  jury  if  there  is  evidence  that  the  ar1;icle  sold,  for  which  the  note  was  given, 
was  actually  delivered.     Weightroan  v,  Caldwell,  4  Wheat.,  85. 

§  2248.  A  vessel  could  not  be  detained  under  a  suspicion  of  intending  to  violate  the  em- 
bargo laws  after  termination  of  the  voyage.  The  question  of  termination  held  to  be  one  for 
the  jury  unless  settled  by  some  unequivocal  act.    Otis  t;.  Walter,  2  Wall.,  18. 

§  2249.  The  question  when  the  employment  of  a  servant  terminates  is  for  the  jury  to  de- 
cide from  the  nature  of  the  employment,  the  manner  of  engaging  hands,  the  usual  mode  of 
transacting  such  a  business  and  the  other  circumstances  in  the  case,  although  the  facts 
offered  in  evidence  of  termination  are  undisputed.    Packet  Co.  v,  McCue,  17  Wall.,  508. 

§  2250.  It  is  in  the  province  of  the  court  to  charge  ihe  jury  that  a  correspondence  between 
the  parties  shows  an  agreement  distinct  from  a  prior  written  agreement,  since  written  instru- 
ments are  to  be  construed  by  the  court  except  when  they  contain  technical  words,  are  intro- 
duced collaterally,  or  where  their  meaning  may  be  controlled  by  extrinsic  circumstances,  in 
which  cases  the  inferences  to  be  drawn  must  be  left  to  the  jury.    Groddard  v.  Foster,  17  Wall, 

isa. 

§  2251.  The  question  whether  a  check  offered  for  deposit  at  a  bank  is  received  as  a  deposit, 
or  held  upon  condition,  is  a  question  of  fact  for  the  jury.  First  Nat.  Bank  v,  Burkhardt,  10 
Otto,  686. 

§  2252.  When  a  plaintiff  ordered  his  agent  in  a  foreign  port  to  invest  the  proceeds  of  the 
cargo  of  a  vessel  partly  in  tiles  and  partly  in  paper  and  load  them  on  the  vessel  to  be  sold  in 
Havana,*  and  the  agent  invested  the  proceeds  in  paper  only,  the  facts  that  the  master  of  the 
veeael  received  the  paper,  sold  it  in  Havana,  and  turned  over  the  proceeds  to  the  plaintiff,  is 
not  a  ratification  per  se  of  the  purchase,  but  the  question  should  be  left  to  the  juiy.  Also  the 
omission  to  answer  a  letter  acknowledging  the  breach  of  orders,  and  the  omission  to  state  in 
a  letter  of  complaint  to  the  agent  that  he  will  be  held  responsible,  must  be  referred  to  the  jury 
for  them  to  determine  whether  such  omissions  ratified  the  breach.  Cunningham  v.  Bell,  5 
Xaaon,  161. 

§  2253.  The  court  will  determine  whether  a  foreign  bill  of  exchange,  payable  after  sight, 
ought  to  be  presented  within  a  reasonable  time  or  not,  but  having  determined  that  it  should 
be  so  presented  will  leave  it  to  the  jury  to  say  whether  a  bill  in  suit  was  in  fact  presented 
within  a  reasonable  time.    Wallace  v,  Agry,  5  Mason,  518. 

g  2254.  In  an  action  to  recover  for  legal  services,  the  testimony  of  several  attorneys  having 
been  introduced  to  show  the  value  of  such  services,  it  is  the  province  of  the  jury  to  weigh  the 
testimony  of  the  attorneys  as  to  the  value  of  the  services,  by  reference  to  their  nature,  the 
time  occupied  in  their  performance,  and  other  attending  circumstances,  and  by  applying  to 
it  their  owu  experience  and  knowledge  of  the  character  of  such  services.  The  jury  should 
not  be  directed  to  find  the  value  of  such  services  from  the  testimony  of  the  experts  alone. 
Head  V.  Hargrave,  15  Otto,  45. 

§  2255.  The  presumption  is  in  favor  of  the  validity  of  a  grant  by  a  state,  when  issued  in 
the  forms  prescribed  by  law ;  and  it  is  incumbent  on  the  party  controverting  it  to  support 
his  objections.  If  these  objections,  however,  depend  on  facts,  those  facts  must  be  submitted 
to  a  jury,  and  then,  if  opposing  facts  are  in  testimony,  the  court  must  declare  the  law  on  the 
fact,  but  cannot  declare  it  on  the  testimony.  So,  where  there  is  testimony  as  to  the  validity 
of  a  grant,  the  court  cannot  instruct  the  jury  that  the  grant  is  valid ;  but  only  that,  if  the 
testimony  is  believed,  th«9  grant  is  valid.    Patterson  v,  Jenks,  2  Pet.,  216. 

§  2256.  In  an  action  on  a  policy  of  marine  insurance  it  is  proper  to  refuse  to  instruct  the 
jury  that  an  abandonment  has  been  revoked,  unless  the  evidence  is  such  as  to  show  a  revoca- 
tion as  matter  of  law.  If  the  evidence  is  such  that  a  revocation  may  be  inferred  from  the 
acts  of  the  insured,  the  question,  being  one  of  intention  of  the  insured,  is  to  be  decided  by  the 
jury  as  a  matter  of  fact.    Columbian  Ins.  Co.  t;.  Ashby,  4  Pet.,  180. 

%  2257.  In  an  action  of  ejectment,  although  the  court  should  decide  on  the  legal  effect  of  a 
written  instrument,  the  question  of  boundary  is  one  for  the  jury.    The  court  should  instruct 
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the  jaiy  that  thoj  should  fix  the  boundaries  of  the  land  in  oontroTeisy  by  an  examination  of 
the  whole  testimony.    Barclay  v.  Howell,  6  Pet.,  498. 

§  2258.  It  is  the  province  of  the  jury,  in  a  suit  brought  to  recover  duties  paid  under  pro- 
test, and  alleged  to  have  been  illegally  exacted,  to  decide  whether  the  substance  on  which  the 
duties  were  paid  was  ''crude'* or  *' refined,"  the  former  being  not  dutiable  and  the  latter 
dutiable.    Recknagel  v.  Murphy,  13  Otto,  197. 

§  2250.  Whether  certain  articles,  carried  by  a  traveler  on  a  railway,  are  such  articles  aa 
passengers^>f  like  station  and  under  like  circumstances  ordinarily  or  usually  carry  as  baggage, 
is  a  question  for  the  jury  under  proper  guidance  from  the  court.  N.  Y.  C  &  H.  B.  B.  R.  Co. 
V.  Fraloff,  10  Otto,  24;  Fraloff  t^.  N.  Y.  C.  ft  H.  R  R.  R.  Co.,  18  Blatch.,  484. 

§  2260.  It  is  for  the  jury  and  not  for  the  court  to  determine  whether  or  not  certain  decla- 
rations by  the  indorser  of  a  note  amounted  to  a  waiver  of  demand.  Union  Bank  v,  Magruder,* 
7  Pet..  287. 

§  2261.  Whether  or  not  certain  articles  on  which  duty  had  been  demanded  belonged  to  a 
certain  class  of  non*enumerated  articles  is  a  question  of  fact  for  the  jury.  Wills  v,  Busaeil,* 
10  Otto,  621 ;  Barney  v,  Schmeider,*  9  Wall.,  248. 

§  2262.  In  a  suit  to  recover  duties  paid  under  protest  it  is  a  question  of  fact  for  the  jury,  or 
for  the  court  sitting  without  a  jury,  whether  the  articles  in  question  were  tubes  or  flues. 
Tyng  V.  Grinnell.*a  Otto.  467. 

g  226d«  In  a  patent  suit,  the  question  whether  one  compound  of  given  proportions  is  sub- 
etantially  the  same  as  another  compound  varying  in  the  proportions  is  for  the  jury.  Tyler 
r.  Boston,  7  Wall.*,  337. 

g  2264.  Whether  a  delivery  oi  a  deed  was  intended  to  be  absolute  or  conditional  is  a  ques- 
tion for  the  jury.     Henry  v.  Henry,  4  Biss.,  864. 

g  2266.  In  a  suit  upon  a  promissory  note  to  which  the  defense  is  set  up  that  it  was  given 
upon  an  agreement  as  to  the  appropriation  of  its  proceeds,  which  agreement  was  violated,  it 
is  a  question  for  the  jury  whether  the  evidence  in  the  case  shows  such  an  actual  agreement^ 
or  whether  the  alleged  agreement  was  merely  a  statement  of  purposes  and  expectations. 
Waynesville  Nat.  Bank  v.  Irons,  8  Fed.  R,  1. 

g  2266.  It  is  a  question  for  the  jury  whether  certain  articles  are  embraced  in  the  term  '*dvy 
goods'*  as  used  in  a  policy  of  insurance.  If  a  term  used  in  a  contract  is  ambiguous,  the  court 
may  resort  to  any  rational  and  proper  means  of  interpreting  its  meaning,  and  usually  con- 
sults the  lexicographers.  But  in  case  of  doubt,  where  the  intention  of  the  parties  is  the  point 
to  be  ascertained,  the  question  of  the  use  of  a  term  in  trade  may  be  left  to  a  jury.  Bassell  Vk 
American  Fire  Ins.  Co..  2  Hughes,  581. 

g  2267.  After  a  plaintiff  has  goiie  far  enough  to  make  out  a  prima  facie  caae  the  defend- 
ant must  take  upon  himself  the  burden  of  bringing  forward  evidenoe  to  establish  his  defense. 
But  in  the  end  the  jury  are  to  compare  all  the  evidence  on  both  sides  and  find  for  whichever 
party  the  whole  appears  to  preponderate.    Allen  v.  Blunt,  2  Woodb.  &  M.,  121. 

g  2268.  The  meaning  of  )a  term  used  in  a  particular  trade  or  business,  or  the  meaning  of 
technical  words  in  any  art  or  science,  is  a  question  for  the  jury.  United  States  v.  One  Caae 
Stereoscopic  Slides,  1  Spr.,  467. 

g  2269.  The  jury  are  to  judge  of  the  meaning  of  words  of  art  and  technical  phrases  in 
commerce  and  manufactures,  and  of  the  surrounding  circumstances  which  may  materially 
affect,  enlarge  or  control  the  meaning  of  the  words  of  a  patent  and  specification.  Washburn 
V.  Gould,  3  Story,  122. 

g  2270.  In  an  action  on  a  policy  of  life  insurance  it  is  proper  to  instruct  the  jury  that  they 
may  take  into  account  the  fact  that  the  insured  was  a  foreigner,  imperfectly  acquainted  with 
the  language,  in  considering  what  be  meant  by  the  words  in  his  answer  to  a  question  put  to 
him  upon  his  application ;  and  when,  in  answer  to  a  question,  he  said  he  never  had  bad  a 
brain  disease,  it  is  a  question  for  the  jury,  in  deciding  whether  he  answered  truthfully  or 
not,  to  consider  whether  an  attack  which  he  had  had,  called  **  sun-stroke,"  was  or  was  not 
actually  sun-stroke ;  and,  if  so,  whether  sun-«troke  is  a  disease  of  the  brain.  Knickerbocker 
Life  Ins.  Co.  v.  Trefz,  14  Otto,  187. 

g  2271.  What  ia  adverse  possession  is  a  question  of  law  upon  which  the  court  should  in- 
struct the  jury ;  whether  such  possession  has  been  proved  is  a  question  of  faot  for  the  jury. 
Jackson  v,  Bradstreet,  5  Pet.,  402. 

g  2272.  Whether  an  indorsement  on  a  promissory  note  was  before  <»r  after  certain  transac- 
tions is  a  question  of  fact  for  the  jury.    Yeager  v.  Farwell,  13  Wall.,  6. 

g  2278.  Whether  erasures  and  alterations  have  been  made  in  a  deed  or  not  is  a  question  for 
the  jury ;  whether  erasures  and  alterations  are  material  or  not  is  a  question  for  the  courts 
Steele  v.  Spencer,  1  Pet,  552. 

g  2274.  Where  the  facts  are  ascertained  and  undisputed  it  is  not  a  question  for  the  jury 
whether  or  not  there  was  due  diligence  in  giving  notice  of  the  dishonor  of  a  promissory  note 
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to  tho  proper  parties ;  but  the  court  should  instruct  the  jury,  as  a  matter  of  law,  that  there 
was  or  was  not  such  diligence.    Bank  of  Columbia  v,  Lawrence,  1  Pet.,  578. 

§  22Z5.  In  an  action  against  a  collector  of  customs  to  recover  back  certain  duties  alleged  to 
have  been  illegally  exacted,  the  question  whether  notice  was  given  the  defendant  of  the 
plaintifiTs  intention  to  pay  under  protest  and  to  hold  the  collector  liable  is  one  for  the  jury 
upon  the  whole  evidence ;  and  it  makes  no  difference  whether  it  was  written  or  oral.  Swart- 
wout  V,  Gihon,  3  How.,  110, 

§  2276.  The  question  of  malice  in  an  action  of  libel,  where  the  publication  declared  on  is  a 
privileged  communication,  is  a  question  for  the  jury.     White  v.  Nichols,  3  How.,  266. 

§  2277.  Where  in  an  action  of  trespass  for  detaining  the  plaintiff's  ship  the  defendant  justi- 
fied under  the  act  of  April  25,  1808,  allowing  him  as  collector  to  detain  any  vessel  which  he 
thought  intended  to  violate  the  embargo  acts ;  and  when  the  issue  is,  therefore,  whether  the 
vessel  was  detained  because  in  the  opinion  of  the  defendant  she  intended  to  violate  such  acts, 
if  there  is  any  evidence  to  prove  this  issue,  it  should  be  left  to  the  jury  to  draw  their  own  con- 
clusions.    Otis  «.  Watkins,  9  Cr.,  339. 

g  2278.  Where  evidence  had  been  introduced  on  one  side  to  show  by  acts  and  declarations 
that  there  had  been  a  marriage  between  a  certain  man  and  woman,  and  on  the  other  to  show 
that  no  such  marriage  had  taken  place,  bt^t  that  by  both  parties  it  was  considered  that  the 
woman  was  the  man's  mistress,  held,  the  marriage  was  a  question  for  the  jury  upon  the  whole 
evidence.    Jewell  v.  Jewell,  1  How.,  219. 

§  2279.  If  evidence  is  offered  of  a  presumptive  nature  it  is  not  for  the  court  to  decide  as  a 
point  of  law  how  much  it  ought  to  weigh  with  the  jury;  but  tho  jury  should  be  left  to  draw 
its  own  conclusions  of  fact  therefrom.     Chirac  v.  Reinecker,  2  Pet.,  613. 

§  2280.  Where  a  bill  has  been  dishonored,  and  there  is  proof  that  the  drawer  has  afterwards 
promised  to  pay  it,  or  made  a  partial  payment  or  an  offer  of  composition,  or  has  acknowl- 
edged his  liability  to  pay  it,  the  question  whether  the  drawer  has  had  regular  notice  of  the 
dishonor  roust  be  left  to  the  jury.    Hyde  v.  Stone,  20  How.,  170. 

^  2281.  In  an  action  for  infringement  of  a  patent  the  jury  are  to  find  the  actual  damages 
incurred  by  the  plaintiff  at  the  time  his  suit  was  brought.  The  court  may  then  increase  the 
damages  to  an  aqiount  not  exceeding  three  times  the  verdict,  if  it  thinks  the  defendant  has 
not  acted  in  good  faith  or  has  caused  unnecessary  expense  to  the  plaintiff.  Teese  v,  Hunting- 
ton, 23  How.,  2.  • 

§  2282.  In  an  action  of  trespass  it  is  in  the  province  of  the  jury  to  assess  damages,  though 
no  evidence  of  the  amount  has  been  given.     Davis  v.  Pitman,*  Hemp.,  44. 

g  2283.  In  an  action  for  money  had  and  received,  the  jury,  or  the  court  if  a  jury  is  waived, 
has  a  right  in  their  discretion,  under  the  circumstances  of  the  case,  to  allow  interest  or  not  on 
the  amount  reccivered.     Bennett  v.  McQueen,  2  Paine,  109. 

§  2284.  Interest  is  generally  a  question  in  the  discretion  of  the  jury,  but  cannot  be  allowed 
on  unliquidated  and  contested  claims  sounding  in  damages.  Gilpins  v,  Consequa,  Pet.  C. 
C,  85. 

§  2285.  In  an  action  to  recover  a  liquidated  sum  it  is  in  the  discretion  of  the  jury  to  give 
interest,  but  on  an  unliquidated  claim  for  damages  interest  cannot  be  allowed.  Williugs  v. 
Consequa,  Pet.  C.  C,  172. 

S  228&  Qaestlons  not  In  the  prorlnee  of  the  Jury.— In  an  information  against  certain 
goods,  as  forfeited  for  violation  of  the  revenue  laws,  it  is  not  a  question  for  the  jury  whether 
there  was  probable  cause  for  the  seizure ;  but  in  order  to  throw  the  onus  probandi  on  the 
claimant,  unaer  the  seventy-first  section  of  the  act  of  1799.  chapter  128,  it  is  for  the  judge  to 
decide  that  there  was  such  probable  cause.    Taylor  v.  United  States,  3  How.,  197. 

§  2287.  The  act  of  January  9,  1809,  provides  that  any  one  doing  certain  acts  with  the  in- 
tent of  violating  the  embargo  laws  by  exporting  goods  shall  be  fined  four  times  the  value  of 
such  goods.  Held,  the  value  of  the  goods  is  not  a  question  for  the  jury  in  an  indictment 
under  such  act;  and  if  the  jury  find  the  value,  that  part  of  their  verdict  may  be  treated  as 
surplusage.    United  States  v.  Tyler,  7  Cr.,  235. 

g  2288.  Upon  the  trial  of  an  information  founded  upon  the  seizure  of  certain  goods,  for  a 
violation  of  the  revenue  laws,  the  question  whether  there  was  probable  cause  or  not  for  their 
•eizare  is  a  question  for  the  court,  and  not  for  the  jury.  Buckley  v.  United  States,  4  How., 
251. 

§  2289.  Where  there  is  a  defect  in  the  specifications  of  a  patent,  and  the  patent  is  surren- 
dered to  remedy  such  defect,  the  question  whether  the  new  patent  is  substantially  for  a  dif- 
ferent invention  from  the  first  one  or  not  is  a  question  for  the  jury.  Stimpson  i;.  Westchester 
R.  B.  Ca,  4  How.,  880. 

^  22IM).  Whether  a  seeming  act  of  the  legislature  of  a  state  is  oris  not  a  law  is  a  judicial 
question  to  be  determined  by  the  court,  and  not  a  question  of  fact  to  be  tried  by  a  jury. 
Amoskesg  Nat.  Bank  v.  Ottawa,  15  Ofto,  667. 
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§  2291.  Whether  a  certain  army  officer  would  have  a  priority  of  rank  at  a  certain  time  In 
the  absence  of  another,  and  whether  such  officer  had  authority  to  direct  certain  troops  to  be 
paid,  are  questions  of  law  for  the  court  to  decide,  and  the  opinion  of  witnesses  on  such  point 
is  not  admissible.     United  States  v.  Willard,  1  Paine,  539. 

§  2292.  The  question  of  due  notice  of  protest  on  a  bill  of  exchange  is  a  question  of  law,  the 
facts  being  undisputed.    United  States  v.  Barker,  1  Paine,  156. 

^  2293.  Where  there  is  no  evidence  that  a  defendant  is  bona  fide  holder  of  certain  bonds 
for  value  the  court  will  not  allow  the  question  of  honafidea  to  go  to  the  jury.  Phelps  t7. 
Town  of  Lewiston,  15  Blatch.,  131. 

§  2294.  Where,  under  a  plea  of  nut  tid  record,  <the  record  is  ffied,  being  of  the  same  court  in 
which  the  plea  is  ffied,  and  this  is  made  part  of  the  record  by  agreement,  the  effect  of  this 
record  is  a  question  of  law  and  not  of  fact.    Basset  v.  United  States,  9  Wall.,  38. 

§  2295.  It  is  error  to  submit  to  a  jury  to  find  a  fact  of  which  there  is  no  competent  evi- 
dence.    Manning  v,  Mut.  Life  Ins.  Co.,  10  Otto,  693. 

§  2296.  The  degree  of  imposition  or  weakness  which  ought  to  Induce  a  court  of  equity  to 
set  aside  a  conveyance  is  proper  for  the  consideration  of  the  court  itself,  and  it  is  not  neces- 
sary to  refer  such  questions  to  a  jury.     Harding  v.  Handy,  11  Wheat.,  103. 

§  2297.  The  reasonableness  of  a  regulation  excluding  women  of  unchaste  character  from 
the  ladies'  car  is  not  a  question  solely  for  the  jury.  On  the  contrary  the  court  will  lay  down 
the  rule  of  reasonableness  and  leave  it  to  the  jury  to  decide  whether  or  not  the  facts  show 
observance  of  that  rule.  The  only  reason  the  court  cannot  determine  the  question  whether 
the  regulation  is  reasonable  is  because  the  plea  does  not  in  sufficient  detail  display  the  facts 
which  must  control  the  judgment  of  the  court  Given  undisputed  facts,  and  the  question  of 
reasonableness  is  one  of  pure  law.     Brown  v.  Memphis  R.  R  Co.,  7  Fed.  R.,  51. 

§  2298.  The  question  of  whether  a  written  contract  is  usurious  is  for  the  court.  Walker 
v.  Bank  of  Washington,  8  How.,  62. 

§  2299.  Where  a  public  officer  claims  compensation  for  extra  services  it  is  for  the  court  to 
« determine  upon  the  evidence  what  the  official  duties  of  such  officer  are,  and  whether  there  is 
any  evidence  of  the  performance  of  such  extra-official  services.  Qratiot  v.  United  States,  4 
.How.,  80. 

a 

§  2300.  The  question  whether  an  alleged  statute  is  really  a  law  or  not  is  a  judicial  one,  and 
is  to  be  settled  and  determmed  by  the  court  and  judges,  and  is  not  a  question  of  fact  to  be  de- 
'termined  by  a  jury.    Town  of  Walnut  v.  Wade,  13  Otto,  683. 

§  2301.  In  an  action  upon  a  policy  of  insurance  on  the  freight  of  a  vessel,  the  question 
whether  the  voyage  was  broken  up,  and  whether  the  captain  was  justified  in  returning,  are 
questions  of  law ;  and  the  supreme  court  of  the  United  States  upon  writ  of  error  will  disre- 
,gard  the  finding  of  a  jury  below  thereupon.    King  v,  Del.  Ins.  Co.,  6  Cr.,  71. 

§  2802.  If  evidence  is  given  which  is  incompetent  it  must  be  stricken  out;  and  no  snbse- 

•  quent  instruction  to  the  jury  short  of  striking  it  out  can  avoid  the  error  of  leaving  it  in  the 
<  case.     Otherwise  the  jury  will  become  judges  of  whether  or  not  the  evidence  is  admissible, 

and  this  is  a  question  not  for  the  jury  but  for  the  court.    United  States  v.  Qilmore,  7  Wall., 

491. 

§  2303.  Whether  a  certain  instrument  purporting  to  convey  land  lying  in  Louisiana  was  a 
con^plete  and  perfect  grant,  according  to  the  Spanish  laws  in  force  there  at  the  time,  is  a  ques- 

•  tion  of  law  and  cannot  be  submitted  to  the  jury.     United  States  v.  Turner,  11  How.,  668. 

.S  2804.  Whether  the  proceedings  as  to  protest  and  notice  upon  the  dishonor  of  a  bill  for 
non-payment  were  regular  and  legal  is  a  matter  which  must  be  determined  by  the  court,  and 
cannot  be  submitted  to  the  jury.     Watson  u.  Tarpley,  18  How.,  617,  519. 

§  2805.  * construction  of  written  iiistramentg. —  It  is  the  duty  of  the  court  to  construe 

all  written  instruments  given  in  evidence  a?  questions  of  law.  United  States  v.  Hodge,  6 
How.,  279. 

.§  2306.  It  lis  in  the  province  of  the  court  to  decide  the  force  and  effect  of  a  sealed  instru- 
ment.    Piles  V.  Bouldin,  11  Wheat.,  325. 

§  2307.  The  construction  of  a  patent  for  land  is  within  the  exclusive  province  of  the  court. 
Brown  v,  Huger,  21  How.,  305. 

§:280S.  Written  evidence  must,  as  a  general  rule,  be  construed  by  the  court.  Bliven  t;. 
The  New  England  Screw  Co.,  26  How.,  420,  432. 

§  2309.  The  const  ruction  of  a  written  instrument  offered  in  evidence  is  exclusively  with 
the  court.  So  whether  a  contract  is  usurious  or  not  is  a  question  for  the  court  and  not  for 
the  jury.     Levy  r.  Gad  shy,  8  Cr.,  ISO. 

§  2310.  It  is  the  duty  of  the  court,  not  of  the  jury,  to  construe  the  paper  titles  of  the  parties 
to  a  suit  to  recover  land.     Cook  i\  Burnley,  11  Wall.,  659. 

§2811.  Where  the  effect  of  a  written  agreement  collaterally  introduced  in  evidence  de- 
pends not  mcrelyon  the  construction  and  meaning  of  the  instrument,  but  upon  extrinsic 
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facts  and  circumatances,  the  inferences  of  fact  to  be  drawn  from  it  must  be  left  to  the  jury. 
Barreda  r.  Silstee,  31  How.,  146. 

§  2812«  Though  the  court,  not  the  jury,  generally,  must  interpret  written  documents,'  yet 
it  may  be  proper  to  submit  a  commercial  correspondence  to  the  jury  where  the  language  re- 
fers to  extraneous  facts  and  circumstauces,  and  the  meaning  of  the  parties  is  not  clear  on  the 
face  of  the  letters.     Brown  v.  McGrau,  14  Pet.,  493. 

§  2813.  The  principle  that  it  is  the  duty  of  the  court  to  construe  written  instruments  is  not 
affeoted  by  the  fact  that  the  instruments  consist  of  written  correspondence  extending  over  a 
considerable  length  of  time,  or  that  it  may  embrace  a  great  variety  of  circumstances.  If  a 
contract  is  to  be  sought  in  such  a  correspondence,  or  if  the  discharge  of  a  right  or  obligation 
under  a  contract  is  to  be  deduced  from  it,  the  duty  must  be  performed  by  the  court,  'and  not 
by  the  jury.     United  States  v.  Shaw,  1  Cliff.,  317. 

§  2814.  The  credibility  of  Mritnosses  is  altogether  a  matter  for  the  jury  to  decide,  and  if 
they  believe  any  witness  has  wilfully  sworn  falsely  in  respect  to  any  material  fact,  they  are 
at  liberty  to  disregard  his  whole  testimony.    Spaulding  v.  Tucker,  Deady,  649. 

§  2815.  It  is  in  the  province  of  the  jury  to  weigh  the  evidence  and  judge  the  credibility  of 
witnesses.  So  held  in  a  collision  case  where  there  was  great  conflict  of  testimony.  Barrett 
V,  Williamson,  4  McL.,  689. 

§  2816»  The  credibility  of  a  witness  is  to  be  judged  of  by  the  jury  taking  all  circumstances 
into  consideration.    United  States  v,  Patton,  6  McL.,  46;  United  States  v,  Foulke,  6  McL.,  849. 

§2817.  The  jury  decides  upon  the  credibility  of  witnesses,  and  if  a  witness  has  perjured 
himself  upon  an  immaterial  point  they  may  accept  his  evidence  on  other  points  if  corrobo- 
rated.    Turner  v.  Fozall,  2  Or.  C.  C,  824. 

§  2818.  When  there  is  a  conflict  of  testimony  the  jury  must  determine  from  the  intelligence 
of  the  witnesses,  from  their  apparent  candor  and  fairness,  and  from  their  opportunities  of  ob- 
servation, where  the  truth  lies.     McKay  v.  Irvine,  10  Fed.  R.,  725. 

g  2319.  Mixed  questions  of  law  and  fact.— Whether  suflicient  notice  has  been  given  of  the 
sale  of  land  for  taxes  to  satisfy  the  demands  of  the  statute  providing  for  such  sale  is  a  mixed 
question  of  law  and  fact,  and  should  be  submitted  to  the  jury.  Cooley  v,  O'Connor,  13  Wall., 
391. 

§  2820.  Whether  the  existence  of  a  lost  deed  is  to  be  presumed  or  not  from  the  fact  of  long 
possession  is  a  mixed  question  of  law  and  fact,  and  in  most,  if  not  all,  cases  it  is  to  be  submitted 
to  the  jury  under  the  advice  of  the  court.    Jackson  v.  Porter,  1  Paine,  457. 

§  2821.  Fraud  must  be  aiSrmatively  proved  by  the  party  who  avers  it,  and  the  question  of 
fraud  is  one  of  law  and  fact.  It  is  for  the  court  to  declare  what  constitutes  a  legal  fraud,  and 
the  jury  should  then  find  whether  the  evidence  shows  that  such  fraud  has  been  committed. 
Parrish  v.  Danford,  1  Bond,  845. 

§  2822.  Whether  a  given  improvement  is  a  patentable  invention,  as  being  an  art,  manufact- 
ure or  composition  of  matter,  is  a  mixed  question  of  law  and  fact,  and  should  not,  in  ordi- 
nary cases,  be  disposed  of  on  demurrer  and  without  the  intervention  of  a  jury.  Teese  v. 
Phelps,  McAl.,  19. 

§  2828.  In  an  action  of  asmmpait,  in  which  the  evidence  shows  the  rendering  of  an  account 
current,  the  question  whether  this  account  was  objected  to  within  a  reasonable  time  or  not 
is  a  question  exclusively  for  the  court,  if  the  facts  are  clear ;  if  they  are  not,  the  question  is 
one  of  mixed  law  and  fact  and  should  be  submitted  to  the  jury  under  proper  instructions. 
Wiggins  V.  Burkham,  10  Wall.,  129. 

g  2824.  ^{nestions  as  to  negligence  and  reasonable  skill  and  care  in  every  description  of 
business  are  necessary  questions  of  fact,  and  belong  to  the  jury ;  and  the  court  can  do  noth- 
ing more  thKn  give  the  rule  by  which  tRey  are  to  be  tried.    Saltonstall  v»  Stockton,  Taney,  11. 

§  2825.  In  a  case  for  damages  for  death  caused  by  the  alleged  negligence  of  an  engineer  of 
a  railway  train,  the  question  of  what  amounts  to  negligence  is  one  of  law  for  the  court  to  de- 
cide.   A.  M.  &  O.  R  R.  Case,  Ex  parte  Stell,  4  Hughes,  157. 

§  2826.  Where  the  question  of  contributory  negligence  is  fairly  submitted  to  the  jury  upon 
conflicting  evidence,  their  verdict  is  conclusive.  Murray  v.  Q'he  Washington,  etc.,  R.  Co.,*  2 
MacArth.,  195. 

g  28S7.  In  a  negligence  case  the  question  whether  a  coach  was  overloaded  must  be  decided 
by  the  jury  from  the  evidence,  and  with  reference  to  the  particular  circumstances  of  the  case. 
Maury  o.  Talmadge,  2  McL.,  157. 

§  2828.  Where  a  question  as  to  the  existence  of  facts  arises  it  is  one  for  the  court  to  rule 
upon ;  btit  where  deductions  and  inferences  are  to  be  made  from  undisputed  facts,  as  in 
cases  of  negligence,  they  are  for  the  jury  to  consider.  When  negligence  follows  as  a  neces- 
sary inference  from  the  proof,  it  may  be  ruled  upon  by  the  court ;  but  if  sensible  and  impartial 
men  would  differ  as  to  its  inference  from  the  proof,  it  should  be  left  to  the  jury.  Railroad 
Co.  V.  Stout,  17  Wall.,  657. 
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§  2829.  Where  the  eTldence  npon  a  point  is  all  one  way  the  court  may  rightly  refuse  to 
submit  such  point  to  the  jury.     United  States  v.  One  Still,  5  Blatch.,  403. 

§  2330.  In  every  case,  before  the  evidence  is  left  to  the  jury,  there  te  a  preliminary  ques- 
tion for  the  judge,  not  whether  there  is  literally  no  evidence,  but  whether  there  is  any  upon 
which  a  jury  can  properly  proceed  to  find  a  verdict  for  the  party  producing  it,  upon  whom 
the  onus  of  proof  is  imposed.     Improvement  Co.  v.  Munson,  14  Wall.,  442. 

^  2331.  Judges  are  no  longer  required  to  submit  a  case  to  the  jury  merely  because  some 
evidence  has  been  introduced  by  the  party  having  the  burden  of  proof,  unless  the  evidence 
be  of  such  a  character  tliat  it  would  warrant  the  jury  to  proceed  in  finding  a  verdict  in  favor 
of  the  party  mtroducing  such  evidence.     Comm*rs  of  Marion  Co.  v,  Clark,  4  Otto,  278. 

§  2332.  Where  there  is  any  discrepancy  in  the  testimony,  however  slight,  the  question 
must  be  submitted  to  the  jury.     Barney  v.  Schmeider,*  9  Wall.,  248. 

§  2333.  Where  there  is  any  evidence  in  support  of  a  claim  it  must  be  allowed  to  go  to  the 
jury.    United  States  v.  Lamb,  12  Pet.,  1. 

§  2334.  If  there  is  any  evidence  tending  to  support  an  averment  it  must  be  submitted  to  the 
jury.     Richardson  v.  Boston,  19  How.,  263,  268. 

§  2335.  The  sufficiency  of  evidence  is  for  the  jury  to  consider,  and  it  is  their  province  to  draw 
from  it  all  such  inferences  as  it  conduces  to  prove,  and  which  in  their  judgment  it  does 
prove.    Barredav.  Silsbee,  21  How.,  146. 

§  2836.  Where  a  case  fairly  depends  upon  the  effect  or  weight  of  testimony  it  is  one  for  the 
consideration  and  determination  of  the  jury  under  proper  directions  as  to  the  principles  of 
law  involved.  It  should  never  be  withdrawn  from  them  unless  the  testimony  be  of  such  a 
conclusive  character  as  to  compel  the  court,  in  the  exercise  of  a  sound  judicial  discretion,  to 
set  aside  a  verdict  returned  in  opposition  to  it.    Phoenix  Ins.  Co.  v,  Doster,  16  Otto,  30. 

§  2337.  Where  there  is  evidence  in  the  court  below  tending  to  prove  a  certain  defense  for 
the  defendant,  it  is  error  to  withhold  it  from  the  jury.     Drakely  v.  Gregg,  8  Wall.,  242. 

§  2388.  Whether  or  not  evidence  is  admissible  is  for  the  court  to  decide;  whether  it  ie  suf- 
ficient to  support  the  issue  is  for  the  jury  to  decide;  and  it  is  competent  for  the  jury  to  draw 
from  the  evidence  all  such  inferences  and  conclusions  as  that  evidence  conduces  to  prove. 
Bank  of  the  Metropolis  v.  Guttschlick,  14  Pet.,  19,  80. 

§  2839.  If  there  is  the  slightest  evidence  of  a  fs^t  which,  if  true,  would  be  a  defense  to  an 
action  to  recover  for  personal  injuries  caused  by  the  defendant's  negligence  by  showing  that 
defendant  was  not  negligent,  the  question  of  such  negligence  will  be  left  to  the  jury,  and 
even  if  there  is  some  doubt  as  to  whether  there  is  any  competent  and  legal  evidence  of  the 
fact  the  jury  will  still  be  unwilling  to  withdraw  the  question.  The  jury  is  the  tribunal  to  de- 
cide facts,  and  the  court  will  not  suppose  that  it  will  find  a  verdict  upon  insufficient  evidence. 
Saltonstall  v.  Stockton,  Taney,  11. 

)    ■ 

XVII.  Mandate. 
Summary  —  No  discretion  in  execution^  %  2840. 

§  2340.  The  circuit  court  has  no  discretion  in  executing  a  mandate  of  the  supreme  court, 
and  where  a  decree  for  defendant  has  been  affirmed  the  circuit  court  oould  not  dismiss  the 
bill  without  prejudice.    Durant  v.  Essex  Co.,  §§  2341-42. 

[Notes.— See  g§  2843-2365.] 

DURANT  V.  ESSEX  COMPANY. 
(11  Otto,  555-657.     1879.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Massachusetts. 

Opinion  by  Wafte,  C.  J. 

Statement  of  Facts. —  This  case  shows  that  on  or  about  the  11th  of  Oc- 
tober, 1847,  the  present  appellant  filed  his  bill  in  equity  in  the  court  below 
against  certain  defendants  for  certain  relief.  After  pleadings,  proofs  and 
hearing,  that  court  dismissed  his  bill  absolutely.  Appeal  was  thereupon  taken 
in  due  form  to  this  court.  After  one  hearing  we  ordered  a  re-argument. 
Upon  the  re-argument  the  decree  below  was  aflRrmed  "  by  a  divided  court." 
When  our  mandate  went  down,  the  present  appellant,  in  May,  1858,  asked 
the  circuit  court  that  he  might  have  leave  to  discontinue  his  suit,  or  if  that 
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could  not  be  done  that  his  "  bill  might  be  dismissed  without  prejudice."  All 
these  several  requests  were  refused,  and  the  court  simply  ordered  execution  on 
the  decree  which  had  been  affirmed. 

Afterwards  the  appellant  filed  a  new  bill  in  the  circuit  court  to  obtain  the 
same  relief  as  in  the  old  suit,  but  setting  up  what  he  called  new  matter.  To 
this  bill  the  former  decree  was  pleaded  in  bar,  and  the  plea  sustained  by  the 
circuit  court,  because  the  first  bill  had  been  dismissed  absolutely.  From  that 
decree  an  appeal  was  taken  to  this  court,  and  at  the  December  term  186S,  in 
Durant  v.  Essex  Company,  7  Wall.,  107,  we  decided  that  the  decree  absolute 
in  its  terms,  dismissing  the  bill  on  the  merits,  was  a  final  determination  of  the 
controversy,  and  constituted  a  bar  to  any  further  litigation  of  the  same  sub- 
ject between  the  same  parties. 

§2341.  The  circuit  court  has  no  discretion  in  oheying  the  mandate  of  this 
court  and  executing  the  decree. 

Thereupon  on  the  29th  of  June,  1874,  the  appellant  filed  a  petition  in  the 
circuit  court  setting  up  these  facts  and  his  newly-discovered  matter,  and  asked 
that  the  decree  affirmed  here  in  1858  might  ''  be  revoked  or  so  modified  that 
his  bill  of  complaint  be  dismissed  without  prejudice  to  his  further  proceeding 
at  law  or  equity."  This  petition  was  denied,  and  to  reverse  that  order  the 
present  appeal  was  taken. 

§  2342.  The  judgment  of  this  court  hy  a  divided  court  is  as  effectual  as  one 
by  a  united  court. 

Waiving  all  questions  as  to  the  right  of  appeal  from  such  an  order,  we  are 
clearly  of  the  opinion  that  the  circuit  court  could  do  no  otherwise  than  it  did. 
On  a  mandate  from  this  court  affirming  a  decree  the  circuit  court  can  only 
record  our  order  and  proceed  with  the  execution  of  its  own  decree  as  affirmed. 
It  has  no  power  to  rescind  or  modify  what  we  have  established.  Our  judg- 
ment by  a  divided  court  is  just  as  much  our  judgment  for  all  the  purposes  of 
the  case  in  hand  as  if  it  had  been  unanimous.  The  result  of  the  appeal  to 
us  was  an  affirmance  of  what  had  been  done  below.  After  the  appeal  had  been 
taken  the  power  of  the  court  below  over  its  own  decree  was  gone.  All  it 
could  do  after  that  was  to  obey  our  mandate  when  it  was  sent  down.  We 
attirmed  its  decree  and  ordered  execution.  Wo  might  have  ordered  a  modi- 
fication so  as  to  declare  that  the  dismissal  should  be  without  prejudice.  We 
did  not  do  so.    The  circuit  court"  had  not  oower  after  that  to  do  what  we 

might  have  done  and  did  not  do. 

Decree  affirmed. 

%  2848.  Effect  of  mandate. —  Where  a  cause  is  reversed  and  remaoded  to  the  court  of 
claims  **  for  further  proceedings  in  conformity  to  law  and  justice,"  tiie  lower  couit  is  left  free 
to  proceed  with  the  cause  according  to  its  own  judicial  discretion,  and  this  is  not  subject  to 
control  of  the  supreme  court  by  mandamus.    Ex  parte  Med  way,*  23  Wall.,  504. 

g  S844.  Where  the  supreme  court  reversed  and  remanded  a  case  in  which  the  circuit  court 
rendered  judgment  for  defendant  upon  a  special  finding  embracing  only  part  of  the  issues, 
with  instructions  to  proceed  in  conformity  with  the  opinion,  tiie  court  below  is  precluded 
from  adjudging  for  defendants  upon  the  special  facts  found,  but  may  proceed  in  all  other 
respects  in  such  manner  as  in  its  opinion  justice  may  require.  Nudd  v.  Burrows,*  1  Otto. 
423. 

^  S84o.  A  superior  court  may  by  its  mandate  set  the  machinery  of  un  inferior  court  in  mo- 
tion, but  no  more.  The  latter  is  supreme  when  acting  within  its  jurisdiction.  Ex  parte  Saw- 
yer,* 21  Wall.,  235. 

§  284d.  After  a  mandate  from  the  supreme  court  of  the  United  States  directing  the  affirm- 
ance of  a  decree  in  the  court  below,  a  petition  for  a  rehearing  in  such  lower  court,  seeking  to 
reform  such  decree,  should  not  be  granted.  A  mandate  can  in  no  way  be  disturbed  by  the 
lower  court,  which  can  only  execute  it.    Chaires  v.  United  States,  b  How.,  611. 
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§  3347.  It  is  too  ]ate  to  question  the  jurisdiction  of  the  circuit  court  after  the  case  has  been 
sent  back  to  it  by  mandate  from  the  supreme  court.    Skillem  v.  May,  6  Cr.,  267. 

§  3348.  Where  the  judgment  of  the  highest  court  of  a  state  is  reversed  upon  error,  the  re- 
versal is  c(implete  upon  the  filing  of  the  mandate  without  any  further  action  by  the  state 
court.    Davis  v.  Packard,  8  Pet.,  812. 

§  2349.  An  equity  case  having  been  heard  in  the  supreme  court  on  appeal  and  its  merits 
finally  decided,  and  a  mandate  sent  to  the  court  below  requiring  it  to  execute  the  decree  of 
this  court,  the  court  rightly  refused  to  permit  the  defendant  to  bring  upon  the  record  facts 
showing  that  the  suit  was  abated  before  the  appeal,  and  that  the  executor  of  the  complainant 
ought  not  to  have  been  allowed  to  prosecute  the  appeal  to  the  supreme  court.  Exparte  Stoiy, 
12  Pet.,  339. 

§  2:150.  Construction  of  mandate  by  lower  court. — The  mandate  from  the  supreme  court 
is  the  guide  of  the  circuit  court  in  its  proceedings  in  the  case  remanded,  but  if  it  is  ambiguous, 
as  where  the»court  are  referred  to  the  testimony  for  certain  purposes,  the  lower  court  is  au- 
thorized to  look  to  the  opinion  delivered  by  the  supreme  court  for  further  guidance.  West  v. 
Brashear,*  14  Pet.,  51. 

§  2351.  On  an  appeal  from  a  decree  by  which  a  mandate  of  the  supreme  court  was  construed 
and  applied,  the  supreme  court  will  examine  the  mandate  and  the  proceedings  upon  which  it 
was  founded  and  determine  whether  it  has  been  correctly  construed.  Mitchel  v.  United 
States,  15  Pet.,  53. 

§  2852.  An  appeal  lies  to  the  supreme  court  from  the  circuit  court  to  correct  an  error  in 
the  construction  of  a  mandate.     Perkins  v.  Fourniquet,  14  How.,  82d,  380. 

§  2353.  Moifificatiou  by  lower  court.—  Obedience  to  the  mandate  of  the  supreme  court 
will  always  be  prompt  and  implicit ;  but  if  events  occur  after  the  rendering  of  such  mandate 
which  necessarily  modify  the  mode  of  its  enforcement,  then  the  lower  court  will  enforce  the 
mandate  intelligibly  and  not  blindly.     So.  Fork  Canal  Co.  v.  Gordon,  2  Abb.,  470. 

§  2354.  Enforcement  of. —  Where,  by  a  mandate  of  the  supreme  court  of  the  United  States 
to  a  court  below,  certain  distributees  of  a  fund  paid  under  a  decree  of  such  court  below  are 
ordered  to  refund, .all  such  distributees  within  the  territorial  jurisdiction  of  the  court  below, 
except  the  United  States,  must  be  required  by  the  proper  order  to  refund  what  tbey  have 
received,  and  if  they  fail  to  do  so  they  should  be  dealt  with  promptly  by  attachment  for  con- 
tempt.    Ex  parte  Morris  &  Johnson,  9  Wall.,  605. 

§  2355.  Amendment  of  mandate. —  A  mandate  was  issued  by  the  supreme  court  of  the 
United  States  confirmmg  a  grant  of  certain  land,  and  directing  the  application  of  a  certain 
state  law  to  the  case.  Held,  upon  a  petition  to  such  court  to  amend  such  mandate  on  the 
ground  that  the  application  of  the  state  law  would  tend  to  deprive  the  petitioner  of  bis  rights, 
that  the  court  had  no  power  to  grant  the  petition.    Sibbald  v.  United  States,  2  How.,  455. 

§  2356.  New  mandate. —  If  the  mandate  did  not  conform  to  the  decree,  and  provide  for  its 
entire  and  correct  execution,  a  new  mandate  will  be  issued  at  a  subsequent  term.  Sibald  v. 
United  States,  12  Pet.,  488. 

§  2357.  Improper  execution  of  mandate. —  Where  the  mandate  of  the  supreme  court  of 
the  United  States,  issuing  to  the  court  below  upon  the  decision  of  an  appeal,  is  alleged  not 
to  have  been  properly  executed,  a  second  appeal  will  lie  to  re-examine  the  proceedings  subse- 
quent to  the  mandate.     Pearce  v,  German ia  Ins.  Co.,  6  Otto,  461. 

§  2358.  If  a  court  to  which  a  mandate  of  the  supreme  court  is  sent  does  not  proceed  to 
execute  the  mandate,  or  disobeys  or  mistakes  its  meaning,  mandavitia  will  lie  from  the  su- 
preme court  to  compel  a  true  execution  of  the  mandate.  United  States  v.  Fossatt,  21  How., 
445. 

^  2359.  Where  no  benefit  would  result  to  an  appellant  from  the  reversal  of  a  decree  of 
the  circuit  court  the  supreme  court  will  refuse  to  reverse  it,  although  in  making  such  decree 
the  former  court  has  committed  error  in  executing  a  mandate  of  the  latter  court.  Campbell 
V.  Pratt,  2  Pet.,  354. 

§2360.  Where  mandate  will' ran.— When  the  supreme  court  of  the  United  States  has 
once  acquired  jurisdiction  of  a  case  it  can  send  its  mandate  to  enforce  its  judgment  as  well 
to  the  inferior  court  of  a  state  whose  judgment  is  reversed  as  to  the  appellate  court  of  that 
state.     Williams  v.  Bruffy,  12  Otto,  248. 

§2361.  Withdrawal  of  demurrer  in  lower  court.— The  supreme  court  of  the  United 
States  will  not.  on  motion  of  the  plaintiff  in  error,  instruct  the  circuit  court  to  allow  him  to 
withdraw  his  demurrer  if  the  judgment  of  the  circuit  court  thereon  has  been  affirmed.  If 
such  judgment  had  been  reversed  it  would  be  different.     United  States  v,  Tiugey,  5  Pet., 

181. 

g  2362.  Errors  pointed  out  in  mandate. —  In  ati  opinion  delivered  in  a  case  brought  befora 
it  on  writ  of  error  the  supreme  court  said  that  the  principles  involved  in  the  errors  set  forth 
in  the  bill  of  exceptions  having  been  resolved  into  the  points  stated  in  the  opinion,  sucli 
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errors  need  not  be  particularly  commented  on ;  but  that  in  the  mandate  they  would  be  spe- 
cially pointed  out«    Patapsco  Ins.  Co.  v.  SoUthgatei  5  Pet,  580. 

g  2fttt3.  Mandate  eonstrned.—  A  mandate  from  the  supreme  court  of  the  United  States  to 
a  lower  court  ordering  it  to  ascertain  the  amount  of  money  in  the  hands  of  the  receiver  of  a 
railroad,  and  to  apply  such  money  to  the  discbarge  of  the  interest  upon  a  mortgage,  does  not 
mean  that  the  lower  court  should  wait  until  it  had  been  ascertained  judicially  how  much  the 
receiver  ought  to  have  on  hand,  but  had  reference  to  the  sum  actually  in  the  receiver*8  hands. 
M.  &  M.  R.  B.  Co.  r.  Soutter,  2  Wall.,  510. 

§  23G4.  Mandate  not  necessary  to  fix  liability  on  appeal  bond.—  To  an  action  on  an 
appeal  bond  after  an  affirmance  of  the  judgment  below  it  is  no  defense  that  no  mandate  or 
remittitur  has  been  sent  from  the  supreme  court  of  the  United  States  to  the  court  below,  be- 
cause the  condition  of  the  bond  is  to  pay  if  the  judgment  shall  be  affirmed;  and  affirmance, 
therefore,  is  the  material  fact  to  fix  liability.    Gillette  v.  Bullard,  20  Wall.,  571. 

§  2!86&  Does  not  fix  liability  of  stipulators.— When  a  circuit  court  had  rendered  judg- 
ment against  a  respondent  in  admiralty,  and  decreed  that  unless  an  appeal  should  be  taken 
execution  should  issue  agaiqst  his  stipulators,  and  an  appeal  was  taken,  the  decree  becom(  s 
inoperative  as  to  tlie  stipulators.  The  decree  having  been  affirmed  and  a  mandate  sent  down 
directing  the  court  to  proceed  according  to  right  and  justice  and  tbe  laws  of  the  Unite<i 
States,  the  liability  of  the  respondent  is  fixed,  but  the  court  is  under  no  obligation  to  order 
execution  against  the  stipulators,  if  it  does  not  deem'  it  proper,  nor  can  the  supreme  court 
compel  this  by  tnandamtts.    Ex  parte  Sawyer,*  21  WalL,  285. 


XVIIL  New  Teial. 

Summary— JV6<  unconstitutioncU,  §§  28d6,  2&yi.^  Apparent  misunderstanding  on  part  of 

jury,  §2868. —  Bill  to  secure  new  trial  at  law,  §5$  2369,  2870. —  After  two  concurring  ver- 

diets,  ^  iSSni.^Nat  granted  after  mandate,  g  2^12.— Impropriety  of  juror,  %  2878.— 

Discussion  of  evidence  by  juror,  §  2874. —  Affidavits  of  jurors  on  motion  for'  g  2875. — 

Verdict  against  evidence,  sympathy,  §  2376. —  Instruction  probably  error%eous,  §  2377. 

§  SS66.  The  right  of  trial  by  jury  is  not  infringed  by  the  granting  of  a  new  trial,  this  being 
merely  the  transfer  of  the  case  from  one  jury  to  another.  United  States  v*  One  Thousand 
Three  Hundred  and  Sixty- three  Bags  of  Merchandise,  g%  2878-81. 

§  2S07.  At  the  time  of  the  adoption  of  the  constitution  it  was  a  part  of  the  system  of  trial 
by  jury  in  civil  cases  that  the  court  might  in  its  discretion  set  aside  a  verdict.    Ibid, 

g  2368.  The  court  may  grant  a  new  trial  when  there  is  no  conflict  of  evidence,  and  it  is  ap- 
parent that  the  jury  misunderstood  or  disregarded  either  the  law  or  the  evidence.    Ibid, 

^  2369.  A  bill  to  secure  a  new  trial  in  an  action  at  law  can  only  be  filed  in  the  court  in 
which  the  judgment  was  rendered.    Oglesby  v.  Attrill,  §§  2882,  2883. 

g  S870.  In  a  bill  to  obtain  a  new  trial,  service  of  process  upon  the  attorney  is  good.    Ibid, 

g  2671.  Where  there  have  been  two  concurring  verdicts  a  court  will  not  grant  a  third  new 
trial  unless  the  jury  have  manifestly  disregarded  the  rules  of  law  as  given  to  them  by  the 
court.    Milliken  v.  Ross,  g  2384. 

^  287tS.  A  new  trial  will  not  be  granted  in  a  case  remanded  from  an  appellate  court  with  a 
mandate  fol*  a  final  judgment.    John  Hancock  Mut.  L.  Ins.  Co.  v.  Manning,  §  2885. 

g  2878.  An  impropriety  of  the  jury  which  does  not  prejudice  the  verdict  is  not  sufficient 
ground  for  a  new  trial.    Poole  v.  Chicago,  etc.,  R.  Co.,  §§  2386,  2387. 

g  2874.  Discussion  of  the  case  by  a  juror  outside  the  jury-room  is  clear  evidence  that  he  is 
not  impartial,  and  may  be  sufficient  ground  for  a  new  trial.     Ibid, 

g  2875.  Affidavits  of  jurors  are  not  admissible  upon  a  motion  for  new  trial  in  order  to 
t»bow  that  their  mode  of  computation  in  reaching  their  verdict  was  improper.  Rumford 
Chemical  Works  r.  Finnie.  §  2888. 

g  2876.  A  new  trial  was  ordered  in  a  case  where  a  general  verdict  w^as  brought  in  on  the 
two  branches  of  the  case,  and  there  is  reason  to  believe  that  on  one  branch  the  opinion  of  the 
jury  was  made  up  against  the  evidence,  and  where  the  jury  appeared  to  be  influenced  by 
sympathy.    Dow  r.  Wells,  g  2389. 

g  2877.  A  new  trial  will  be  granted  when  an  instruction  on  the  subject  of  negligence  was 
probably  erroneous,  and  the  case  is  not  within  the  jurisdiction  of  the  supreme  court.  O'Neill 
V.  Railroad  Co.,  g  2890. 

[Notes.— See  §§  2391-2595.] 
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UNITED  STATES  v.  ONE  THOUSAND  THREE  HUNDRED  AND  SIXTY-THREE  BAGS 

OF  MERCHANDISE. 

(District  Court  for  Massachusetts:  2  Sprague,  85-91.    1868.) 

The  facts  appear  in  the  opinion. 

Opinion  by  Sprague,  J. 

In  this  case  there  has  been  a  verdict  for  the  United  States,  and  the  claim- 
ants of  the  property  move  for  a  new  trial. 

§  3378.  Power  to  grant  a  new  trial. 

The  question  how  far  the  power  of  the  court  extends  in  granting  new  trials 
has  been  elaborately  discussed  by  the  counsel  for  the  United  States.  It  is 
admitted  that  if  the  verdict  rests  on  wrong  instructions,  or  if,  with  correct  in- 
structions, it  rests  on  a  mistake  or  disregard  of  the  law  by  the  jury,  or  if  it  is 
the  result  of  bias  or  mistake  of  facts, —  in  short,  if  the  verdict  is  not  the  result 
of  the  judgment  of  the  jury  on  the  facts  in  evidence  with  a  correct  applica- 
tion of  the  law, —  the  court  may  order  a  new  trial ;  but  it  is  contended  that  if 
the  result  is  a  verdict  of  the  jury  in  the  sense  of  law, —  that  is,  a  result  of  the 
judgment  of  the  jury  upon  a  correct  application  of  the  law, —  the  verdict  must 
stand;  and  it  is  urged  that  to  grant  a  new  trial  for  other  reasons  is  to  infringe 
upon  the  constitutional  right  of  trial  by  jury. 

§  2379.  lieariiig  of  the  right  to  trial  hy  jury  on  the  power  of  grantiiig  new 
trial. 

It  is  to  be  remembered  that  a  new  trial  does  not  remove  the  cause  from  the 
jury  to  the  court,  but  from  one  jury  to  another.  The  question  is  not  which 
tribunal,  the  court  or  the  jury,  shall  decide  the  case,  but  how  far  a  verdict  of 
one  jury  is  conclusive  against  a  motion  for  a  retrial  before  another  jury. 

The  idea  that  the  constitution  renders  a  lirst  verdict  sacred,  so  as  to  inter- 
fere with  the  allowance  of  a  second  trial,  is  of  recent  origin.  Formerly,  in 
Mussachusetts,  the  losing  party  could  have  a  second  trial  as  of  right  by  merely 
claiming  an  appeal.  If  the  second  verdict  was  the  same  as  the  first  it  was 
conclusive  unless  the  court,  in  its  discretion,  should  see  fit  to  set  it  aside.  If 
the  result  of  the  second  trial  was  different  from  that  of  the  first  the  losing 
party  had  a  right,  by  a  process  of  review,  to  have  another  trial.  The  losing 
|)arty  in  this  third  trial,  having  had  two  verdicts  against  him,  was  concluded 
thereby,  unless  the  court  should  grant  him  a  new  trial.  By  this  system  it  was 
not  thought  safe  to  rely  upon  the  finding  of  a  single  jury.  A  party  could 
claim  a  retrial  as  matter  of  right  until  two  verdicts  had  gone  against  him, 
and  even  then  the  court  had  the  power  to  grant  another  trial  if  in  their  dis- 
cretion they  should  deem  it  proper.  This  system  commenced  at  an  early 
period,  and  was  in  operation  for  a  long  time.  It  continued  for  some  years 
after  Maine  became  a  separate  state.  I  had  there  some  agency  in  bringing 
about  a  change. 

The  first  step  was  to  take  away  the  right  of  a  third  trial,  that  is,  the  pro- 
cess of  review.  Those  in  favor  of  this  change  did  not  contend  that  the  consti- 
tutional right  to  trial  by  jury  was  infringed  or  impaired  by  allowing  a  second 
and  third  trial.  That  idea  was  never  suggested.  Their  arguments  rested 
wholly  upon  expedienc3\  It  was  insisted  that  such  protracted  litigation  was 
unnecessary,  and  created  great* expense,  vexatiou  and  danger  of  perjury.  No 
one  contended  that  a  single  verdict  ought  to  be  conclusive.  On  the  contrary, 
the  advocates  for  the  abrogation  of  the  old  system  urged  that  the  known 
power  of  the  court  to  grant  new  trials  would  be  a  sufficient  safeguard  against 
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erroneoos  and  improper  verdicts,  and  that  it  should  be  left  to  an  impartial 
tribunal  to  determine  whether  justice  required  a  re-investigation,  rather  than 
to  the  will  of  a  biased,  perhaps  heated  and  vindictive,  party. 

The  constitution  secures  a  trial  by  jury  without  defining  what  that  trial  is, 
We  are  left  to  the  common  law  to  learn  what  it  is  that  is  secured.  Now  the 
trial  by  jury  was,  when  the  constitution  was  adopted,  and  for  generations  be- 
fore that  time  had  been,  here  and  in  England,  a  trial  of  an  issue  of  fact,  by 
twelve  men,  under  the  direction  and  superintendence  of  the  court.  This  di- 
rection and  superintendence  was  an  essential  part  of  the  trial.  The  question 
really  is,  what  is  the  extent  of  the  superintending  power?  The  court  was  un- 
doubtedly authorized  to  exercise  a  supervision  over  verdicts  and  to  sustain 
them  or  set  them  aside.  This  power  was  given  for  the  futherance  of  justice- 
But  the  law  did  not  specify  the  cases  in  which  verdicts  should  be  set  aside  and 
new  trials  granted.  That  was  left  to  the  judgment  of  the  court.  It  rested 
wholly  in  the  discretion  of  the  judge  to  determine  under  what  circumstances 
and  for  what  causes  a  verdict  should  be  set  asidei  And  his  decision  was  final, 
being  subject  to  no  revision  by  appeal  or  writ  of  error.  Yet,  as  in  other  cases 
of  discretion,  it  was  not  intended  to  be  an  arbitrary  or  capricious,  but  a  judi- 
cial discretion,  to  be  exercised  for  good  reasons.  But  each  judge  must  deter- 
mine for  himself  the  sufficiency  of  the  Reasons.  He  should  indeed  welcome 
all  the  light  that  could  be  thrown  upon  his  path,  and  carefully  examine  the 
decisions  of  his  predecessors,  to  see  how  far  the  practice  of  the  courts  has  gone, 
and  what  rules  or  principles  could  be  deduced  therefrom.  These  rules  could 
not  indeed  bind  his  own  judgment;  but,  having  been  practically  adopted  by 
enlightened  jurists,  they  would,  to  some  extent,  aid  and  influence  the  forma- 
tion of  his  own  opinions.  Prior  decisions  were  examined,  not  because  they 
could  make  or  authoritatively  declare  the  law  prescribing  the  circumstances 
under  which  a  new  trial  should  be  granted,  but  as  tending  to  show  how  a  dis- 
cretionary power  could  be.  most  wisely  exercised. 

§  2380*  At  the  time  of  the  adoption  of  the  constitution  it  was  a  part  of  the 
system  of  trial  hy  jury  in  civil  cases  that  the  court  mighty  in  its  discretion^  set 
aside  a  verdicts 

It  appears,  then,  that  at  the  time  of  the  adoption  of  the  constitution,  it  was 
a  part  of  the  system  of  trial  by  jury  in^ civil  causes  that  the  court  might,  in  its 
discretion,  set  aside  a  verdict.  This  poWer  had  for  a  long  time  been  frequently 
and  freely  exercised  without  question;  and  if  a  judge  does  not  go  further  in 
granting  new  trials  than  the  known  practice  of  the  courts  at  the  time  of  the 
adoption  of  the  constitution,  he  cannot  be  justly  charged  with  encroaching 
upon  the  trial  by  jury.  On  the  contrary  he  may  be  said  to  uphold  it,  because 
each  part}',  the  losing  as  well  as  the  winning,  has  a  right  to  the  legitimate 
trial  by  jury,  with  all  its  safeguards,  as  understood  when  the  constitution  was 
adopted.  As  to  the  practice  in  our  own  courts  we  have  no  reports  of  decisions 
prior  to  the  Revolution,  but  it  is  known  that  they  were  founded  upon  and  fol- 
lowed those  of  the  common-law  courts  in  England.  Mr.  Dane,  who  was  an 
eminent  public  man  and  a  learned  lawyer  during  the  Revolution  and  at  the 
time  of  the  adoption  of  the  constitution,  lays  it  down  without  qualification  in 
his  great  work  on  American  law,  that  the  granting  of  nev/  trials  rests  in  the 
discretion  of  the  court,  and  that  it  is  a  maxim  that  a  new  trial  should  be 
granted  when  justice  requires  it.  He  refers  to  some  of  the  English  decisions 
to  show  in  what  cases  this  power  had  been  exercised.  Those  decisions  are 
very  numerous,  and  show  that  the  court  had  little  hesitation  in  granting  a  sec- 
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ond  trial  where  the  result  of  the  first  bad  not  been  satisfactorv.  Tbe  mere 
certificate  of  the  judge  wbo  tried  tbe  case  tbat  be  was  not  satisfied  with  tbe 
verdict  was  sometimes  sufficient  cause  for  setting  it  aside.  I  shall  not  attempt 
an  enumeration  of  the  English  decisions,  but  refer  to  one  which  took  place 
just  previous  to  our  Revolution,  and  which  more  than  covers  the  case  ndw  be- 
fore me.     It  i5  Norris  v.  Freeman,  3  Wils.,  38,  decided  in  1769. 

Tbe  question  for  the  jury  in  that  case  was  whether  the  signature  to  a  release 
was  genuine.  There  were  two  attesting  witnesses,  one  of  .whom  was  called 
and  testified  to  the  signature,  and  said  that  the  release  was  signed  at  tbe  plaint- 
iffs house.  The  same  party  called  witnesses  acquainted  with  the  handwriting 
of  the  supposed  signer  who  testified  to  their  belief  that  it  was  genuine.  The 
other  side  called  witnesses  wbo  testified  that  the  parties  to  the  instrument 
were  not,  and  could  not  have  been,  at  the  place  of  signature  at  the  time  of  the 
date  of  the  instrument.  It  did  not,  however,  appear  positively  tbat  tbe  date 
was  not  inserted  prior  to  the  time  of  the  alleged  signing.  They  also  called 
persons  familiar  with  tbe  handwriting,  wbo  testified  against  its  genuineness. 
The  other  ati;esting  witness  was  not  called  by  the  party  relying  upon  the  re- 
lease, nor  was  any  reason  given  for  not  calling  him.  The  verdict  established 
the  release.  It  was  set  aside,  not  on  the  ground  that  it  was  unjustifiable  on 
tbe  evidence  before  tbe  jury,  but  because  the  party  setting  up  tbe  release 
might  have  called  the  other  attesting  witness;  and,  in  such  a  state  of  the  evi- 
dence, there  ought  to  be  a  new  trial  in  order  tbat  the  available  direct  testimony 
might  be  produced.  Yet  in  that  case  the  jury  might  and  should  have  weighed 
the  fact  of  the  non-production  of  that  witness  as  bearing  against  the  party 
setting  up  the  release. 

In  the  case  now  before  me,  one  question  put  in  issue  was  whether  the  goods 
had  been  examined  as  prescribed  in  the  sixty-seventh  section  of  the  statute  of 
1799,  chapter  22.  Tbe  government  held  tbe  affirmative,  and  to  maintain  it 
called  four  witnesses,  a  custom-house  officer  and  thr^e  merchants.  The  officer 
and  one  of  the  merchants  testified  in  general  terms  that  they  all  four  went  to 
the  place  where  these  bags  were  deposited,  and  there  made  an  examination  of 
them,  but  thev  did  not  describe  the  manner  of  that  examination.  The  next 
merchant  called  went  one  step  further,  and  said  tbat  the  bags  were  laid  out 
in  rows,  and  that  the  examination  was  made  by  passing  along  by  the  several 
rows.  The  other  merchant,  being  the  due  last  called,  testified  that  there  were 
twelve  or  thirteen  rows  of  bags,  and  that  be  examined  only  a  part  of  them. 
And  thus  the  evidence  was  left  without  particular  inquiry  or  description  of 
the  mode  in  which  the  examination  was  made.  The  fair  inference  to  be 
drawn  from  this  testimony  was  that  there  bad  been  a  division  of  labor,  by 
each  merchant  taking  a  separate  row,  and  examining  the  contents  of  every 
bag  in  that  row;  and  thus  every  bag  was  examined  by  some  one  of  the  mer- 
chants, but  not  by  two  of  them.  This  seemed  to  be  the  necessary  conclusion 
from  the  testimony  of  tbe  last  two  merchants,  and  entirely  consistent  with 
that  of  the  other  merchant  and  the  officer,  who  both  testified  in  general  terms 
that  all  the  bags  were  examined,  without  stating  tbat  any  one  of  them  was 
examined  by  two  persons,  or  by  the  officer  when  any  two  of  the  merchants 
were  in  a  situation  to  see  any  part  of  the  contents  thereof. 

Upon  recurring  to  the  statute,  I  was  of  opinion  that  it  required  that  each 
package  should  be  examined  by  a  custom-bouse  officer  in  the  presence  of  two 
merchants,  and  that,  to  constitute  such  presence,  the  merchants  must  be  in 
such  a  situation  as  to  be  able  to  witness  such  examination,  and  to  see  and  tes- 
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tify  to  a  part  at  least  of  the  contents  of  each  package.  In  this  view  of  the 
law,  it  seemed  to  me  that  the  evidence  of  the  examination  was  incomplete,  and 
that  a  further  statement  as  to  the  manner  in  which  it  was  made  was  desirable. 
I  thereupon  stated  my  view  of  the  requirements  of  the  statute,  and  suggested 
to  the  counsel  for  the  government  that  he  might,  if  he  saw  fit,  recall  his  wit- 
nesses to  state  fully  the  manner  in  which  the^  examination  of  the  packages 
was  made.  But  neither  of  them  was  recalled.  In  charging  the  jury  I  laid 
down  the  law  as  to  the  construction  of  the  statute  as  I  have  above  stated  it, 
and  endeavored  to  make  them  comprehend  it.  I  recapitulated  the  evidence 
respecting  the  examination,  but  did  not  deem  it  necessary  to  make  any  re- 
marks upon  it 

§  2381.  The  court  may  grant  anew  trial  where  there  is  no  conflict  of  evi- 
dencey  and  it  is  apparent  that  the  Jury  misunderstood  or  disregarded  either  the 
l<iw  or  the  evidence. 

The  jury  returned  a  verdict  for  the  government.  This  was  unexpected.  It 
seemed  to  me  that  they  must  have  misunderstood  or  disregarded  either  the 
law  or  the  evidence. 

There  was  no  conflict  of  testimony.  All  the  evidence  came  from  the  four 
witnesses  introduced  bj'  the  government,  the  custom-house  officer,  and  three 
merchants  selected  bv  him.  No  one  of  them  had  detailed  the  manner  of  the 
examination  so  as  to  make  it  clear  that  it  was  such  as  the  statute  required, 
while  one  of  them,  at  least,  had  made  a  statement  from  which  it  was  to  be 
inferred  that  it  was  not.  AH  doubts  and  difficulties  might  have  been  removed 
by  recalling  these  witnesses  or  a  part  of  them.  They  must  have  well  known 
their  own  mode  of  proceeding.  It  was  not  known  to  the  claimants,  they  not 
being  present.  I  think  that  this  case  not  only  comes  within  the  authorities 
already  cited,  and  the  practice  of  courts  previous  to  and  at  the  time  of  the 
adoption  of  the  constitution,  but  within  the  most  restricted  exercise  of  the 
power  of  granting  new  trials  which  has  ever  been  known  in  our  courts. 

The  question  whether  the  examination  of  this  merchandise  was  such  as  the 
statute  requires  must  be  submitted  to  another  jury.  Under  the  second  plea, 
the  jury  have  found  that  the  contents  of  the  packages  differed  from  the  entry. 
I  do  not  think  it  necessary  that  this  or  the  other  matters  embraced  by  the 
verdict  should  again  be  tried ;  and  the  new  trial  will  be  granted  upon  such 
conditions  that  the  contestation  before  the  jury  shall  be  confined  to  the  mode 
in  which  the  examination  of  this  merchandise  was  made,  saving,  however,  to 
the  claimants  the  benefit  of  all  exceptions  which  were  taken  to  the  rulings 
and  instructions  of  the  court. 

OOLESBY  V,  ATTRILL. 
(Circuit  Court  for  Louisiana;  12  Federal  Reporter,  227-290.    1881.) 

Opmion  by  Billings,  J. 

Statement  of  Facts. —  The  question  now  submitted  is  solely  as  to  the 

validity  of  a  service  of  a  subpoena  upon  the  attorney  of  a  party  who  does  not 

reside  within  the  district  of  Louisiana.    The  facts  necessary  to  properly  apply 

the  principles  of  law  to  the  case  are  as  follows:  Henry  Y.  Attrill,  who  resides 

in  New  York,  commenced  a  suit  at  law  in  the  United  States  circuit  court  for 

this  district  against  J.  H.  Oglesby  and  Jules  Cassard,  who  set  up  by  way  of 

coanterclaim  (or,  as  it  is  termed  by  the  code  of  Louisiana,  by  way  of  "  recon- 

ventional  demand ")  a  cause  of  action.    This  twofold  cause  was  tried  by  a 
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jury,  and  a  verdict  rendered  against  the  demand  of  the  plaintiff  (Attrill)  and 
the  demand  of  the  defendants  (Oglesby  and  Cassard).  Upon  this  verdict 
judgment  was  entered.  A  writ  of  error  was  sued  out  by  the  defendants,  and 
upon  this  writ  the  cause  is  now  before  the  United  States  supreme  court. 

§  2383.  A  bin  to  secure  a  new  trial  in  an  action  at  law  can  only  he  jiied  in 
the  court  in  which  the  judgment  was  rendered. 

Oglesby  and  Cassard  have  filed  a  bill  in  equity,  which,  if  considered  accord- 
ing to  the  nomenclature  of  bills  in  chancerj^  would  be  denominated  a  bill  for 
a  new  trial  in  an  action  at  law  on  account  of  frauds  practiced  and  perjuries 
committed  by  plaintiff  and  his  witnesses  at  the  trial  at  law,  which  have  been 
discovered  since  the  term  at  which  the  judgment  at  law  was  rendered.  If 
considered  according  to  the  terminology  of  our  code  it  would  be  classed 
among  actions  to  annul  a  judgment  on  the  ground  that  it  had  been  obtained 
through  false  swearing.  Whether  considered  as  a  suit  in  equity  or  an  action 
under  the  code,  the  object  of  the  suit  is  to  set  aside  a  judgment  in  order 
that  a  new  trial  may  be  had. 

This  suit,  therefore,  is  not  simply  a  suit  to  impeach  a  decree  for  fraud,  but  it 
is  a  suit  to  obtain  a  new  trial;  for  the  judgment  simply  denied  the  right  of 
complainants  to  answer,  and  gave  no  damages  against  them.  I  do  not  see 
how  a  bill  for  a  new  trial  can  be  filed  in  any  other  court  than  this.  It  is  not 
like  a  bill  for  discovery,  which  could  be  entertained  by  any  court  with  equity 
jurisdiction.  If  it  were  simply  a  bill  to  impeach  a  decree  pro  tantOy  it  would, 
as  Mr.  Justice  Bradley  remarks  in  Barrow  v,  Hunton,  99  U.  S.,  85,  upon  the 
authority  of  Gaines  v.  Fuentes,  fall  within  the  class  of  original  bills. 

In  Gaines  v.  Fuentes  the  court  very  cautiously  say  (92  U.  S.,  17);  "  The  ac- 
tion, though  in  form  to  annul  an  alleged  will  and  recall  the  decree  of  its  pro- 
bate, since  the  petitioners  are  not  heirs  nor  next  of  kin,  is  simply  a  suit 
brought  against  a  devisee  by  strangers  to  annul  a  will  as  a  muniment  of  title, 
and  to  restrain  the  enforcement  of  the  decree  establishing  it  so  far  as  it  af- 
fects their  property,"  and  distinguish  the  case  from  that  of  the  case  of 
Broderick's  Will,  21  Wall.,  503,  when  the  action  was  a  suit  brought  by  the 
heirs  to  altogether  set  aside  a  will  and  the  decree  by  which  it  was  admitted  to 
probate.  The  Gaines  Case  was  held  to  be  removable;  the  Broderick  Case 
could  not  be  removed.  But  this  is  more  than  a  bill  to  impeach.  No  other 
court  than  this  could  give  the  complete  relief  which  the  case  of  the  complain- 
ants demands,  for  no  other  court  could  render  a  decree  which  could  do  more 
than  operate  upon  the  parties;  while  the  case  demands  that  there  should  be  a 
decree  which  will  operate  on  the  adverse  judgment,  remove  it  altogether  as 
an  impediment  to  the  affirmative  relief  sought  by  complainants  in  their  ac- 
tion at  law,  and  give  them  a  new  trial  in  that  action. 

The  nature  of  an  application  for  a  new  trial,  as  to  whether  it  is  an  original 
or  incidental  proceeding,  is  the  same  whether  it  be  presented  by  a  motion  or  a 
bill.  It  is  only  a  difference  in  formality.  In  one  case  it  is  made  during  the 
term;  in  the  other  after  its  termination.  In  either  case  its  effect,  if  granted, 
is  to  restore  the  parties  to  the  situation  which  they  occupied  before  the  ver- 
dict. In  either  case  it  is  not  only  an  incident  of  a  cause  depending,  but  it  is 
inseparable  from  it. 

§  2383.  The  rule  as  to  substituted  service  of  process.  In  a  bill  to  obtain  a 
new  trial  service  of  process  upon  attorney  is  good. 

The  case  of  Ward  v.  Sebring,  4  Wash.,  472,  is  very  instructive,  and  comes 
nearest  to  laying  down  the  principle  which  should  control  this  case.     After 
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referring  to  the  inhibition  contained  in  the  eleventh  section  of  the  judiciary 
act  of  1879  (K.  S.,  739),  restricting  the  institution  of  suits  by  original  proc- 
ess against  an  inhabitant  of  the  United  States,  save  in  the  district  whereof  he 
is  an  inhabitant  or  in  which  he  shall  be  found,  the  court  observes:  "Now, 
this  court  has  never  considered  this  section  as  applying  to  injunctions  to  stay 
proceedings  at  law,  or  to  cross-bills,  because,  strictly  speaking,  they  are  not 
original  suits,  nor  are  they  within  the  meaning  and  policy  of  the  restriction." 
He  then  quotes  from  Cooper's  Treatise  on  Equity  Pleading,  page  44,  whej e  he 
(Cooper)  characterizes  bills  not  original  as  being  those  which  are  filed  for  the 
purpose  of  cross-litigation  of  matters  already  depending  before  the  court,  of 
controverting,  suspending,  avoiding,  or  carrying  into  execution  a  judgment  of 
the  court.  Justice  Washington  then  proceeds  to  say  that  "the  practice  of  the 
court  directing  service  of  the  subpoena  on  the  attorney  of  the  plaintiflf  at  law 
in  cases  of  injunctions,  and  on  the  solicitor  of  the  plaintiff  in  the  original  suit, 
when  a  cross-bill  is  filed,  is  founded  on  the  necessity  of  the  case;  the  plaintiff 
in  the  action  at  law  and  in  the  original  suit  in  equity  in  most  cases  residing 
out  of  the  district  in  which  the  court  sits,  and  there  being  no  remedy  for  the 
party  unless  it  is  afforded  by  entertaining  those  suits  and  countenancing  a 
service  on  the  law  agent  against  the  non-resident  party ;  for  it  is  not  com- 
petent for  the  chancery  court  of  one  district  or  state  to  enjoin  the  proceedings 
at  law  in  the  circuit  court  of  another  district,  and  it  is  obvious  that  a  cross- 
bill can  onl)'  be  filed  in  the  court  where  the  original  bill  is  depending."  The 
basis  of  the  reasoning  here  includes  this  case.  The  reason  why  the  injunction 
bill  and  the  cross-bill  are  held  to  be  adjuncts  of  the  first  suit  is  that  they  could 
not  be  brought  in  any  other  court  than  that  in  which  the  first  suit  was  de- 
pending, as  no  other  court  could  administer  the  necessary^  remedy.  This  is 
equally  true  of  a  bill  to  annul  a  judgment  and  for  a  new  trial  where  the  judg- 
ment is  such  as  is  the  judgment  here,  a  mere  denial  of  the  redress  sought  by 
the  complainants  in  their  action  at  law,  and  where,  therefore,  no  mere  restrain- 
ing process  issued  in  another  district,  and  operating  solely  upon  parties,  could 
be  effective.  The  intention  of  congress  in  limiting  the  use  of  original  process 
to  cases  of  inhabitants  of  the  district  in  which  the  suit  was  brought,  unless 
the  parties  sued  were  found  there,  was  to  prohibit  the  dragging  of  parties  de- 
fendant from  the  places  of  their  residence  to  distant  parts  of  the  Union  for 
the  trial  of  causes  not  instituted  b}'^  them.  This  limitation  was  not  designed 
to  include  a  case  where,  as  here,  a  demand  is  made  by  parties  against  a  plaint- 
iff, which  is  a  prosecution  inseparable  from  a  cause  which  that  plaintiff  has 
himself  instituted.  The  process  which  is  issued  as  a  notice  to  the  plaintiff  in 
such  a  case  is  not  "original;"  it  is  incidental,  ancillary,  a  step  in  a  pending 
cause.  It  is  not  a  process  which  originates  a  cause,  but  it  merely  prolongs 
one  already  commenced. 

The  plea  to  the  return  is  overruled,  and  the  service  upon  the  attorney  is  ad- 
judged to  be  good.  The  respondent  may  have  time  to  answer  as  if  the  service 
of  the  subpoena  had  been  made  to-day. 

MILLIKEN  V.  ROSS. 
(Circuit  Court  for  Louisiana:  9  Federal  Reporter,  865.    1881.) 

Opinion  by  Billings,  J. 

This  case  is  submitted  on  an  application  for  a  new  and  third  trial,  and  to 
set  aside  the  second  of  two  concurring  verdicts. 
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§  2384.  After  two  veraicta  courts  will  not  grant  new  trial  unless  the  circum- 
stances are  very  exceptional. 

In  the  matter  of  grantiog  new  trials  and  setting  aside  verdicts,  the  circuit 
courts  are  governed  by  the  statutes  of  congress  (1  St.,  83,  §  1 7),  and  "  where  « 
there  has  been  a  new  trial  by  jury  "  are  restricted  to  "  reasons  for  which  new 
trials  have  usually  been  granted  in  the  courts  of  law."  The  question,  therefore, 
is  one  of  usage  in  the  common-law  courts.  One  verdict  has  already  been  set 
aside  as  being  against  the  weight  of  testimony.  The  question  now  is  whether 
a  second  verdict,  upon  substantially  the  same  testimony,  shall  be  set  aside. 
There  is,  I  think,  a  well-settled  rule  that  in  such  a  case  the  court  will  defer  to 
a  second  verdict. 

In  Winnerton  v.  Marquis  of  Stafford,  3  Taunt.,  233,  Lord  Mansfield  held 
that,  although  the  judge  who  last  tried  the  cause  thought  the  evidence  against 
the  verdict  preponderated,  nevertheless,  when  the  evidence  was  conflicting, 
the  court  ought  to  refuse  to  grant  a  second  new  trial;  Lord  Mansfield  remark- 
ing "  that  it  could  never  be  right  to  make  no  weight  of  two  verdicts  in  order 
to  take  a  chance  of  a  third."  See,  also,  to  the  same  effect,  Fowler  v,  ^tna 
Fire  Ins.  Co.,  7  Wend.,  270. 

There  undoubtedly  are  cases  when  it  would  be  the  duty  of  the  court  to  set 
aside  any  number  of  verdicts.  But  those  are  cases  in  which  juries  manifestly 
disregard  the  rules  of  law  as  given  to  them  by  the  court.  But  this  is  not  such 
a  case.  The  question  here  is  one  of  fact,  viz.,  the  good  faith  or  realit}*^  of  a 
claimed  transfer  of  a  promissory  note.  When  two  successive  verdicts  are  con- 
tradictory, and  the  last  is  unsatisfactory  to  the  court,  a  new  trial  may  be 
ordered.  Parker  v.  Ansel,  2  W.  Bl.,  963.  It  may  also  be  done  after  two  con- 
curring verdicts.  Goodwin  v.  Gibbons,  4  Burr.,  2108.  But  this  is  seldom 
done.  Clerk  v.  Udall,  2  Salk.,  649 ;  Chambers  v.  Bobinson,  2  Strange,  692. 
The  new  trial  is  refused. 

JOHN  HANCOCK  MUTUAL  LIFE  INSURANCE  COMPANY  v.  MANNING. 
(Circuit  Court  for  New  York:  7  Federal  Reporter,  299,  800.     1881.) 

Ooinion  bv  Wallace,  J. 

Statement  of  Facts. —  If  the  defendant's  motion  for  a  new-  trial,  on  accoant 
of  newly-discovered  evidence,  were  to  be  decided  according  to  the  rules  which 
govern  the  exercise  of  judicial  discretion  on  such  motions,  the  case  made  would 
not  seem  to  be  a  sufficient  one.  But  this  court  has  no  authority  to  grant  the 
motion,  however  meritorious  the  case  might  be,  because  it  must  execute  the 
mandate  of  the  supreme  court  sent  here  upon  the  affirmance  of  the  judgment 
of  this  court  by  the  supreme  court.  That  mandate  entitles  the  plaintiff  to  an 
absolute  and  final  judgment.  If  a  mandate  of  the  supreme  court  is  open  to 
construction,  the  court  below  can  resort  to  the  opinion  of  the  supreme  court, 
and  can  apply  proper  rules  of  construction,  but  further  than  this  the  court 
below  cannot  go. 

§  2385.  A  new  trial  cannot  he  granted  in  a  case  remanded  from  an  appel- 
late court  with  a  mandate  for  a  final  judgment. 

In  Skillern  v.  May,  6  Cranch,  267,  where  it  appeared  to  the  circuit  court,  in. 
a  case  remanded  by^  the  supreme  court  for  further  proceedings,  that  the  cause 
was  one  not  within  the  jurisdiction  of  the  court,  it  was  held  the  circuit  court 
was  bound  to  carry  the  mandate  into  execution.  In  Exipa/rte  Story,  12  Pet., 
339,  it  was  held  that  the  court  below  properly  refused  to  allow  the  defendant 
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to  file  a  sapplemental  plea  and  answer,  because  the  cause  was  before  it  upon 
a  mandate  of  the  supreme  court,  and  the  court  below  was  bound  to  execute 
the  mandate.  See,  also,  Ex  parte  Sibbald,  12  Pet.,  488,  where  it  is  said  ^^  the 
inferior  court  is  bound  by  the  decree  as  the  law  of  the  case,  and  must  carry  it 
into  execution  according  to  the  mandate.  They  cannot  vary  it  or  examine  it 
for  any  other  purjK)se  than  execution,  or  give  any  other  or  further  relief."  In 
Ex  parte  Dubuque  v.  Pacific  Eailroad,  1  Wall.,  69,  where  the  court  below, 
after  entering  judgment  according  to  the  mandate,  and  thereafter  affidavits  of 
ability  to  show  new  facts  having  been  filed,  granted  a  motion  for  a  new  trial, 
the  supreme  court  issued  a  mandamits  commanding  the  lower  court  to  vacate 
and  erase  the  order,  upon  the  ground  that, the  authority  of  the  court  below 
extended  only  to  executing  the  mandate.    The  motion  is,  therefore,  denied. 

POOLE  V.  CHICAGO,  ETC.,  RAILROAD  COMPANY. 
(Circuit  Court  for  Iowa:  2  McCrary  251-269.    1881.) 

Opinion  by  Love,  J. 

Statement  of  Facts. —  This  case  was  tried  by  a  jury  at  the  last  January 
term  in  Keokuk.  The  jury  gave  a  verdict  for  the  defendant.  The  plaintiff 
DOW  moves  for  a  new  trial.  The  plaintiff  is  the  widow  and  administratrix  of 
Erastus  P.  Poole,  deceased,  who  lost  his  life  in  consequence  of  personal  in- 
juries received  in  attempting  to  make  a  coupling  while  in  defendant's  service. 
The  action  is  to  recover  damages  resulting  from  the  injuries  thus  received. 
The  plaintiff's  counsel  have,  in  support  of  the  motion,  insisted  on  many  grounds 
of  law  and  fact  which  I  deem  it  needless  to  consider. 

I  shall  confine  what  I  have  to  say  to  the  alleged  misconduct  of  the  jury.  In 
this  matter  some  very  material  facts,  relied  upon  for  the  motion,  have  been 
disproved.  Others  have  been  so  far  explained  bj^  counter-affidavits  as  to  re- 
lieve the  case  of  the  bad  aspect  in  which  it  might  otherwise  appear  to  the 
court.  I  shall  pass  all  doubtful  or  disproved  facts  without  notice,  confining 
my  attention  exclusively  to  such  as  have  been  clearly  proved.  It  undeniably 
appears  that  a  number  of  the  jurors  during  the  progress  of  the  trial  passed 
several  consecutive  evenings  at  cards  in  the  room  of  one  of  the  defendant's 
counsel  at*  the  hotel  where  some,  but  not  all,  of  said  jurors  were  stopping. 
This  was  a  great  and  reprehensible  impropriety,  and  if  it  did  not  clearly  ap- 
pear that  the  jurors  mentioned  occupied  the  room  in  question  without  any 
invitation  or  inducement  from  the  defendant's  counsel,  I  would  not  hesitate 
to  set  aside  the  verdict  on  that  ground  alone.  But  it  does  appear  aSirma- 
ti?ely  by  the  affidavits  which  have  been  filed,  that  the  jurors  occupied  Judge 
Trimble's  room  under  peculiar  circumstances,  which  relieve  Judge  Trimble 
and  Mr.  BIythe,  his  associate  counsel,  from  any  just  censure  or  responsibility. 
It  is  due  alike  to  the  counsel  concerned  and  to  the  court  that  the  circumstances 
referred  to  should  be  stated  and  placed  upon  the  record. 

§  2386.  An  impropriety  of  the  jury  which  did  not  prejudice  the  verdict  is 
not  sufficient  ground  for  setting  it  aside. 

It  appears  that  Judge  Trimble  and  Mr.  BIythe  occupied  separate  rooms 
upon  the  same  floor  of  the  hotel.  These  gentlemen  were  closely  occupied  at 
Mr.  Blythe's  room  till  late  in  the  evening  of  each  day  during  the  trial,  exam- 
ining witnesses  and  otherwise  preparing  their  defense.  Judge  Trimble's  room 
was  virtually  unoccupied  by  him  till  a  late  hour  of  the  night,  and  not,  it  ap- 
pears, till  the  card  party  bad  dispersed.     The  fact  that  the  jurors  in  question 
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occupied  Judge  Trimble's  room  at  all  is  satisfactorily  explained.  It  appears 
to  have  been  arranged  that  some  jurors  in  attendance  upon  the  court  should 
while  away  their  erenings  at  cards  in  the  rooms  of  Col.  Milo  Smith,  who  was 
a  juror  of  the  regular  panel,  but  not  in  the  Poole  case.  It  so  happened  that 
Mrs.  Smith,  after  some  days,  reached  the  city,  and  it  therefore  became  neces- 
sary to  abandon  the  arrangement  for  meeting  at  Col.  Smith's  rooms.  Thereupon 
John  K.  Wallace,  who  was  not  a  juror  in  the  case  then  on  trial,  seeing  that  Judge 
Trimble's  room  was  unoccupied,  asked  him  if  he  had  any  objection  to  their  card 
l)arty  meeting  at  his  room.  He  did  not  state  to  Judge  Trimble  who  the  persons 
engaged  in  the  card-playing  were,  and  the  latter,  when  he  gave  consent  to 
their  using  his  room,  was  not  aware  that  any  juror  in  the  Poole  case  was  of 
the  party.  It  clearly  and  indubitably  appears  that  when  Judge  Trimble  and 
Mr.  Blythe  afterwards  came  to  know  that  some  members  of  the  jurj'  in  the 
case  then  on  trial  were  of  the  card  party,  they  kept  studiously  aloof  from 
Judge  Trimble's  room.  It  is  proved  clearly  that  Mr.  Blythe  was  never  in  the 
room  at  all  when  the  jurors  were  there,  and  Judge  Trimble  was  in  the  room  only 
once  during  the  several  nights  in  question,  and  then  only^  for  a  single  moment 
to  obtain  some  needed  papers.  It  appears  that  neither  Judge  Trimble  nor  Mr. 
Blythe  ever  on  any  occasion  during  the  trial  spoke  to  any  jurors  concerning 
the  case,  nor  alluded  to  the  same  in  their  presence  except  in  open  court. 
When  Judge  Trimble  found  that  some  members  of  the  jury  in  the  case  were 
occupying  the  room  as  stated  he  was  placed  in  a  somewhat  embarrassing  situ- 
ation. He  had  given  his  consent  to  their  occupancy  of  his  room,  which  was 
practically  vacant.  He  could  not  well  rescind  his  assent  and  order  them  to 
vacate  the  room  without  danger  of  giving  offense  and  perhaps  prejudicing  his 
client's  cause.  Both  he  afid  Mr.  Blythe  seem  to  have  done  all  that  could  rea- 
sonably be  expected  under  the  circumstances;  they  kept  aloof  from  the  room 
during  its  occupancy  by  the  jurors,  and  abstained  scrupulously  from  making 
any  allusion  to  the  case  on  trial  to  any  member  of  the  jury.  But  the  conduct 
of  the  jurors  themselves  was  plainly  inexcusable.  Though  it  may  have  been 
the  result  of  mere  thoughtlessness,  it  was  manifestly  calculated  to  bring  grave 
suspicion  upon  them  and  upon  any  verdict  they  might  render.  All  that  the 
public  and  the  living  suitor  could  know  was  that  several  of  them  who  were  actu- 
ally trying  the  cause  were  spending  nightafter  night  in  the  rooms  of  the  defend- 
ant's counsel.  How  and  by  what  means  and  under  what  circumstances  they  got 
there;  whether  with  or  without  invitation;  whether  with  or  without  a  purpose 
respecting  the  trial ;  whether  to  receive  or  not  to  receive  hospitality,  could  not 
be  known  or  explained  to  the  world  without.  AH  this  would  be  matter  of  mere 
conjecture,  and  what  conjectures  were  likely  to  be  made  it  is  needless  to  say. 
Even  those  at  the  hotel  who  were  informed  that  these  jurors  were  engaged  in 
an  innocent  game  of  cards  for  amusement  might  very  naturally  ask  why  they 
did  not  occupy  the  room  of  some  one  of  their  own  number  who  were  stopping 
at  the  house.  The  circumstances  which  have  been  satisfactorily  explained  to 
the  court  were  necessarily  unknown  to  the  public,  and  although  public  opin- 
ion ought  by  no  means  to  influence  or  control  the  verdict  of  juries,  yet  a 
decent  regard  to  the  opinions  of  mankind  is  a  duty  not  at  all  incompatible  with 
the  higher  and  paramount  obligation  to  do  exact  justice  between  man  and 
man. 

Such  conduct  as  I  have  referred  to  on  the  part  of  jurors  while  trying  a  caase 
merits  the  most  decided  reprobation.  It  tends  directly  to  bring  suspicion  and 
discredit  upon  jury  trials  and  upon  the  administration  of  justice  itself.    !N^o 
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suitor  could  feel  otherwise  than  aggrieved  at  a  verdict  rendered  against  him 
by  jurors  so  demeaning  themselves;  and  a  court  which  should  fail  tq  discoun- 
tenance such  conduct  when  brought  to  its  attention  would  justly  lose  the 
«steem  and  confidence  of  all  just  men.  If  there  was  no  fact  before  me  other 
than  the  misconduct  just  mentioned,  I  should  with  great  reluctance  permit 
the  verdict  to  stand.  The  example  would,  I  fear,  be  infinitely  mischievous.  I 
should,  therefore,  discarding  all  nice  distinctions,  feel  inclined  to  put  the  seal 
of  disapprobation  in  the  most  decided  manner  upon  such  misconduct  by  setting 
aside  the  verdict. 

§  2387.  Discussion  of  the  case  hy  a  juror  outside  of  the  jury  room  is  the 
clearest  evidence  that  he  is  not  impartial. 

But  there  are  other  facts  to  be  considered.  It  is  shown  to  my  entire  satis- 
faction that  Mr.  W.  H.  Hope,  a  member  of  the  Poole  jury,  in  utter  disregard 
of  the  instructions  of  the  court,  while  the  case  was  yet  before  the  jury  and 
undecided,  talked  freely  and  fully  with  G.  W.  Meredith  about  the  case,  ex- 
pressing himself  to  the  prejudice  of  the  plaintiff  and  the  plaintiff's  counsel. 
Meredith  says  Hope  began  the  conversation  without  any  question  from  him, 
and  that  he  carried  it  on  in  a  sneering  way,  saying,  among  other  things,  that 
^^  Hagerman  had  the  court-room  full  of  Keokuk  people  who,  whenever  he  said 
anything,  applauded,  and  that  Keokuk  thought  they  had  got  this  thing  fixed 
op  very  nice,"  etc.  It  is  needless  to  say  that  there  was  no  such  thing  as  ap- 
plause in  the  court-room.  Any  such  manifestation  would  have  been  very 
quickly  suppressed.  Hope  in  his  affidavit  denies  this,  but  I  am  constrained, 
nevertheless,  to  credit  Meredith's  statement.  Meredith,  it  seems,  is  a  respect- 
able farmer  living  in  Van  Buren  county.  His  character  is  unquestioned.  He 
appears  to  have  no  connection  whatever  with  the  plaintiff,  and  no  interest  in 
the  litigation.  What,  therefore,  could  have  moved  him  to  fabricate  such  a 
statement  as  he  has  made  and  sworn  to  3  What  motive,  what  inducement  had 
he  to  commit  voluntary  and  gratuitous  perjury?  Meredith's  testimony  is  pos- 
itive and  affirmative.  If  false,  it  was  wilfully  false.  But  Hope's  denial  is 
negative.  He  may  possibly  have  forgotten  what  he  did  say  to  Meredith,  or, 
at  ail  events,  be  may  have  had  but  a  very  dim  and  indistinct  recollection  of 
the  conversation.  At  any  rate,  Hope,  finding  his  conduct  as  a  juror  called 
seriously  in  question,  had  a  very  strong  motive  for  denying  the  truth  of 
Meredith's  statement,  while  Meredith  had  none  whatever  to  make  a  false  affi- 
davit. It  may  be  added  that  Hope  was  one  of  the  jurors  who,  though  not 
stopping  at  the  Patterson  House,  was  present  with  the  rest  at  the  card  party 
there,  and  that  we  find  him  taking  a  decided  and  active  part  when  the  jury 
first  retired  for  consultation.  Mr.  Carter,  a  member  of  the  jury,  testifies  that 
immediately  after  the  jury  retired  for  consultation,  Hope  moved  that  Palmer 
Clark  act  as  foreman,  which  was  carried.  Another  gentleman,  who  was  also 
present  with  the  card  party,  then  moved  that  Hope  act  as  secretary,  which 
also  prevailed.  The  balloting  then  commenced.  It  is  remarkable  that  some 
one  did  not  move  the  appointment  of  a  committee  to  prepare  and  report  a 
proper  verdict  to  be  adopted  by  the  jury.  That  was  all  that  seemed  wanting 
to  transplant  the  tactics  of  the  veteran  politician  in  full  bloom  from  the  cau- 
CQS  to  the  jury  room ! 

There  being  no  evidence  in  the  affidavits  before  the  court  to  implicate  the 

defendant  in  the  misconduct  of  the  jury,  counsel  contends  that  the  court 

ought  not  to  set  aside  the  verdict,  because  the  misbehavior  of  the  jurj**  is  no 

groand  for  granting  a  new  trial  where  the  successful  party  is  not  at  fault,  and 
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when  there  is  no  prejudice  to  the  losing  party.  And  in  this  connection  the 
counsel  argue  that  the  verdict  was  clearly  right,  and  that  no  other  verdict 
could  have  been  rendered  upon  the  evidence.  There  are  certainly  authorities 
to  sustain  this  doctriue,  and  with  a  proper  understanding  of  what  constitutes 
prejudice,  I  see  no  good  objection  to  it. 

But  what  is  prejudice? "  Can  the  court  say  that  where  the  jury  misbehave, 
so  that  the  losing  part}^  has  not  had  a  fair  and  impartial  trial,  there  is  no  prej- 
udice, because  the  court  may  be  of  opinion  that  the  verdict  is  right?    By  no 
means,  because  the  losing  party  has  a  right  to  a  fair  trial  by  an  unbiased  jury^, 
and  to  be  deprived  of  this  right  is  clearly  prejudice  to  him.     The  losing  party 
is  not  bound  to  accept  the  judgment  of  the  court,  he  is  entitled  to  the  verdict 
of  an  impartial  jury.     Suppose  in  a  criminal  case  the  jury  should  commit  the 
fault  of  receiving  information  outside  of  court,  and  the  judge  should  be  of 
opinion  that  the  conviction  was  nevertheless  clearly  right,  could  the  court  pro- 
nounce that  there  was  no  prejudice  to  the  prisoner  and  therefore  refuse  him  a 
new  trial?    Clearly  not;  and  y©t  there  is,  in  this  respect,  no.  distinction  in 
principle  between  civil  and  criminal  trials.    The  right  to  a  fair  and  impartial 
trial  by  jury  is  the  same  in  both.    The  true  idea  of  prejudice  in  this  connec- 
tion is  this:  Was  the  misbehavior  of  the  juror  such  as  to  make  it  probable 
that  his  mind  was  influenced  by  it  so  as  to  render  him  an  unfair  and  prejudiced 
juror?    Doubtless  there  may  be  cases  of  misbehavior  in  which  the  court  could 
say  without  hesitation  that  the  mind  of  the  juror  could  not  possibly  have 
been  affected  by  the  misconduct  imputed  to  him.    Many  illustrations  may  be 
found  in  the  books  of  misbehavior  without  prejudice  in  this  sense.    Thus,  if 
after  the  jury  should  find  their  verdict  and  seal  it  up,  and  before  its  delivery 
in  court,  a  juror  should  talk  with  third  persons  about  the  merits  of  the  case, 
there  would  be  clearly  misbehavior,  but  not  prejudice  in  the  proper  sense  of 
the  word.     The  court  might  pronounce  without  hesitation  that  the  communi- 
cations made  to  the  juror  under  such  circumstances  could  not  possibly  have 
influenced  him  in  finding  the  verdict.    In  such  case  there  would  be  miscon- 
duct without  prejudice.    But  where  the  natural  tendency  of  what  a  juror  does 
or  says,  or  willingly  listens  to  from  others,  is  to  bias  his  mind,  or  where  his 
misconduct  evinces  a  prejudgment  of  the  case,  or  ill-will  or  passion  against  the 
losing  party,  the  inference  of  prejudice  in  the  true  sense  inevitably  follows, 
because  the  verdict  cannot  be  said  to  be  the  result  of  a  fair  trial. 

There  is  no  right  more  sacred  than  the  right  to  a  fair  trial.  There  is  no 
wrong  more. grievous,  than  the  negation  of  that  right.  An  unfair  trial  adds  a 
deadly  pang  to  the  bitterness  of  defeat.  Now  the  human  mind  is  constituted 
so  that  what  one  himself  publicly  declares  touching  any  controversy  is  much 
more  potent  in  biasing  his  judgment  and  confirming  his  predilections  than 
similar  declarations  which  he  may  hear  uttered  by  other  persons.  When  most 
men  commit  themselves  publicly  to  any  fact,  theory  or  judgment,  they  are  too 
apt  to  stand  by  their  own  public  declaration  in  defiance  of  evidence.  This 
pride  of  opinion  and  of  consistency  belongs  to  human  nature.  Where,  there- 
fore, a  juryman  talks  outside  of  the  jury  room  about  a  case  pending  and  un- 
decided before  him  he  gives  the  clearest  evidence  that  he  is  not  an  impartial 
and  unbiased  juror.  The  very  discussion  of  any  matter  by  a  juror  elsewhere 
than  in  the  jury  room  tends  to  the  forming  of  false-  impressions  and  prejudg- 
ments. Nor  will  it  do  for  a  moment  to  accept  the  statement  of  the  juror  that 
what  he  has  said  or  heard  has  not  affected  his  judgment  or  influenced  his  ver- 
dict.   Almost  any  juror,  when  detected  in  such  misconduct  and  arraigned  for 
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it,  will  disclaim  the  influence  upon  his  own  mind  of  what  he  has  uttered  in 
violation  of  his  duty.  This  is  human  nature.  Moreover,  few  have  either  the 
capacity  or  candor  to  speak  with  any  reliable  certainty  of  the  elements  which 
enter  into  their  own  minds  in  pronouncing  a  judgment  or  verdict.  The  only 
safe  rule  for  the  court  to  follow  is  to  form  its  judgment  from  the  natural  and 
logical  consequences  of  the  juror's  words  and  conduct,  with  little  regard  to 
his  protestations  in  exculpation  of  himself.  All  parties,  and  especially  cor- 
porations, have  a  deep  concern  in  keeping  juries  strictly  to  the  line  of  duty 
and  propriety.  When  the}'^  deviate  from  that  line  there  is  no  longer  any  se- 
curity against  those  malign,  extrinsic  influences  which  are  sure  to  prevent  and 
poison  the  streams  of  justice. 

An  order  will  be  entered  setting  aside  the  verdict  and  granting  a  new  trial; 
and  the  court  will  consider  a  motion,  if  made,  to  rescind  the  order  transferring 
the  case  to  Keokuk  for  trial.  It  is  quite  evident  t];iat  there  is  in  that  city  a 
deep  and  all-pervading  sympathy  for  this  unfortunate  plaintiff,  whose  home  is 
among  its  citizens,  and  in  whose  sorrows  they  largely  participate.  Although 
this  feeling  is  but  natural,  and  by  no  means  discreditable  to  the  citizens  of  that 
city,  yet  the  manifestation  of  it.  at  the  trial  was  so  marked  and  so  unusual  as 
to  induce  a  belief  that  the  ends  of  justice  will  probably  be  best  subserved  by 
a  trial  elsewhere. 

RUMFORD  CHEMICAL  WORKS  r.  FINNIB. 
(Circuit  Court  for  Teonessee:  2  FlippiD,  459-461.    1879.) 

Opinion  by  Hammond,  J. 

Statement  of  Facts. —  The  jury  having  made  a  mistake  in  their  figures,  by 
which  the  verdict  was  rendered  at  $1,000  more  than  they  really  found,  on 
information  to  the  court  and  counsel  and  upon  application  of  the  jury  the  mis* 
take  was  corrected  by  entering  a  remittitur  as  appears  by  the  record.  The 
plaintiffs  waived  any  affidavits  of  the  jurors  to  show  that  mistake  and  confess 
it.  Nevertheless,  the  defendants  oflfer  to  prove  by  the  affidavits  the  mode  of 
calculation  adopted  by  them  to  reach  the  verdict  (the  jury  having  preserved 
their  figures)  in  order  to  show  as  a  ground  for  a  new  trial  that  it  was  con- 
trary to  the  evidence,  and  not  authorized  by  the  charge  of  the  court.  The 
supreme  court  of  the  United  States,  in  United  States  v.  Eeid,  12  How.,  361, 
366,  declined  to  lay  down  any  rule  on  the  subject,  and  I  do  not  find  that  they 
have  since  considered  it. 

§  2388.  Affidavits  of  Jurors  not  admissible  to  show  the  mode  of  computation 
adopted  by  the  jury  to  he  improper. 

It  is  certainly  contrary  to  the  English  cases  to  admit  these  affidavits,  and  it 
IS  said  that  Tennessee  is  the  only  state  where  they  are  admitted.  "  Public 
policy  forbids  the  introduction  of  jurors'  affidavits  to  prove  anything  which 
may  have  transpired  in  the  jury  room  whilst  consulting  upon  their  verdict. 
To  allow  verdicts  to  be  overthrown  by  the  evidence  of  jurors  would  open  a 
door  for  tampering  with  the  jury,  and  might  lead  to  consequences,  in  their 
operation  on  judicial  proceedings,  of  every  mischievous  and  pernicious  charac- 
ter. To  guard  against  such  consequences,  it  is  better  the  door  should  be  at 
once  closed  against  the  introduction  of  jurors  as  witnesses  to  overturn  their 
verdict.  By  the  ancient  law  and  practice  the  affidavits  of  jurors  might  be 
received  to  impeach  their  verdict,  but  previous  to  our  Revolution,  at  least  as 
early  as  1770,  the  doctrine  in  England  was  distinctly  ruled  the  other  way,  and 
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has  80  stood  ever  since.  It  is  admitted,  notwithstanding  a  few  adjadicationft 
to  the  contrary,  that  it  is  now  well  settled,  both  in  England  and,  with  the  ex- 
ception of  Tennessee,  perhaps  in  every  state  of  the  Confederacy,  that  such 
affidavits  cannot  be  received,  and,  we  believe,  upon  correct  reasoning.  If  it 
were  otherwise  but  few  verdicts  could  stand.  It  would  open  the  widest  door 
for  endless  litigation,  fraud  and  perjury,  and  is  condemned  by  the  clearest 
principles  of  justice  and  public  policy."  Graham  &  Waterman  on  New  Trials, 
1429,  1430. 

It  is  probable  that  this  court  is  not  bound  by  the  Tennessee  practice  on  this 
subject,  but  I  do  not  place  the  judgment  on  that  ground.  R.  R  Co.  v.  Horst, 
93  U.  S.,  291.  I  think  the  Tennessee  cases,  all  taken  together,  go  only  to  the 
extent  of  admitting  affidavits  of  the  jurors  to  show  misconduct,  such  as  casting 
lots  or  playing  cards  for  their  verdict;  and  not  to  the  extent  of  attacking  the 
judgment  of  the  jury  by  showing  it  to  be  defective  in  the  intellectual  |nrocess 
eraplo3^ed  in  reaching  the  verdict.  Caruthers'  History  of  a  Lawsuit,  §  884; 
Crawford  v.  The  State,  2  Terg.,  60;  Booby  v.  State,  4  id.,  Ill;  Hudson  v. 
State,  9 -id.,  407;  Bennet  v.  Baker,  1  id.,  399;  Johnson  v.  Perry,  2  id.,  570; 
Harvby  v,  Jones,  3  id.,  157;  Norris  v.  State,  id.,  333;  Saunders  v.  Fuller,  4  id., 
518;  Fletcher  v.  State,  6  id.,  256;  Cochran  v.  State,  7  id.,  545;  Nelson  v.  State, 
10  id.,  518;  Luster  v.  State,  11  id.,  170;  Lewis  v.  Moses,  6  Coldw.,  197;  Galvin 
V.  State,  id.,  283;  E.  E.  Co.iJ.  Pillow,  9  Heisk.,  253;  Wade  v.  Ordway,  1  Baxt, 
229;  Junnaway  v.  State,  3  id.,  206.  See,  also,  Hall  v.  Eobinson,  25  la.,  91; 
Henly  v.  Luce,  31  Me.,  246;  Little  v.  Larrabee,  2  id.,  and  note;  Jackson  v.  Dick- 
son, 15  Johns.,  309.    Motion  overruled. 

DOW  V.  WELLS. 
(Circuit  Court  for  Iowa:  11  Federfd  Beporter,  182,  ISa     1882.1 

Opinion  by  Love,  J. 

In  this  case  the  plaintiff  exhibited  a  clear  legal  title  to  the  land  in  contro- 
vers3^  There  could  be  no  reasonable  doubt  of  the  priority  of  his  patent;  yet 
the  defendant  stoutly  contested  the  plaintiff's  paper  title,  and  very  possibly  in- 
duced the  jury  to  believe  that  the  defendant's  patent  was  entitled  to  priority. 

§  2389*  Circumstances  under  which  a  general  verdict  will  he  set  aside  and  a 
new  trial  granted. 

If  the  jury  did  so  believe  and  find,  the  plaintiff  is  clearly  entitled  to  a  new 
trial  on  that  ground  alone.  If  the  defendant  had  conceded  the  plaintiff's 
patent  title  and  taken  the  verdict  of  the  jury  upon  the  question  of  adverse  pos- 
session alone, —  a  question  eminently  fit  for  the  jury  to  decide, —  the  court 
would  feel  disinclined  to  interfere  with  the  verdict.  But  the  defendant  hav- 
ing assailed  the  plaintiff's  title  and  stoutly  contended  for  the  superiority  of  his 
own  patent,  and  the  jury  having  found  a  general  verdict,  it  Is  impossible  to  say 
that  the  jury  did  not  find  against  the  validity  of  the  plaintiff's  patent  and  give 
their  verdict  upon  that  ground. 

Under  such  circumstances,  I  think,  the  court  ought  not  to  give  the  defend- 
ant a  judgment  upon  the  verdict.  The  plaintiff  ought  not  to  lose  a  clear  title 
to  the  land  by  a  single  verdict  founded  possibly  upon  a  clearly  erroneous  view 
by  the  jury  of  the  plaintiff's  paper  title,  more  especially  where  the  losing  party 
has  no  appeal.  It  seems  to  the  court  that  any  question  as  to  the  priority  of 
the  plaintiff's  patent  could  be  removed  by  further  proofs,  and  the  jury  be  left 

in  a  future  trial  to  pass  upon  the  sole  question  of  the  defendant's  rights  under 
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the  statute  of  limitations  —  the  defendant's  patent  being  shown  to  establish 
color  of  title.  Alone  it  could  certainly  be  established  beyond  question  that 
the  plaintiff's  patent  was  first  issued  and  recorded.  This  would  take  out  of 
the  case  a  matter  which  may  have  influent^ed  the  mind  of  the  jury,  namely, 
the  claims  of  tfie  defendant  upon  their  sympathies  growing  out  of  the  fact 
that  the  patentee  under  whom  the  defendant  claims  was  in  some  way  con- 
nected, as  heir  or  otherwise,  with  a  soldier  who  fought  and  suffered  for  his 
country  in  the  war  of  the  Eevolution.  As  this  fact  was  pressed  with  great 
earnestness  and  force  upon  the  jury,  they  may  have  been  influenced  by  it.  It 
is  needless  to  add  that  a  party  has  a  right  to  have  his  legal  rights  determined 
in  a  court  of  justice  without  reference  to  what  any  one  under  whom  his  ad- 
versary claims  performed  in  the  Bevolution. 

The  verdict  is  set  aside,  and  a  new  trial  granted.  It  is  further  ordered  that 
the  cause  be  assigned  by  the  clerk  for  an  early  day  of  the  next  term. 

ONEIL  V,  CHICAGO  &  NORTHWESTERN  RAILWAY  COMPANY. 
(Circuit  Court  for  Iowa:  1  McCrary,  606-507,    1881.) 

Opinion  by  McCraky,  C.  J. 

Statement  of  Facts. —  I  am  inclined  to  the  opinion  that  the  tenth  instruc- 
tion given  to  the  jury  was  erroneous,  in  that  it  did  not  leave  it  for  the  jury  to 
say  whether,  under  the  circumstances,  it  was  the  duty  of  the  fireman  (Riggs) 
to  have  given  to  the  engineer  more  definite  and  explicit  warning  concerning 
the  plaintifTs  peril 

§  2390.  A  new  trial  will  he  granted  when  an  inatruction  an  the  subject  of 
negligence  w<is  probably  erroneous  and  the  case  is  not  within  the  jurisdiction  of 
the  supreme  court. 

It  is  doubtful  whether  the  circumstances  of  this  case  bring  it  within  the  rule 
that,  the  facts  being  established,  the  court  may  detennine  the  question  of  neg- 
ligence as  a  question  of  law.  It  probably  belongs  to  that  other  class  in  which, 
although  the  facts  be  undisputed,  different  minds  might  honestly  draw  differ- 
ent conclusions  therefrom;  and  if  so,  the  question  is  for  the  jury.  As  the 
verdict  is  for  less  than  $5,000,  and  therefore  a  judgment  rendered  thereon 
could  not  be  reviewed  upon  writ  of  error  by  the  supreme  court,  I  am  con- 
strained to  resolve  my  doubts  in  favor  of  a  new  trial.  The  motion  is  sustained. 
R.  E.  Co.  V.  McElwee,  67  Pa.  St.,  315;  R.  R.  Co.  v.  Stout,  17  Wall,  659;  E.JI. 
Co.  V.  Van  Steinberg,  17  Mich.,  99;  Gillespie  v.  City,  54  N.  Y.,  468;  City  v. 
Hildebrand,  61  111.,  155. 

%  S391.  Hatter  of  disei'etion. —  The  deciHion  of  the  court  upon  a  motion  for  a  oew  trial  is 
a  matter  of  discretion  and  is  not  subject  to  review  on  error  or  appeal.  Blunt  v.  Smith,  7 
Wheat.,  248;  Barr  v.  Gratz.  4  Wheat.,  213;  Henderson  v,  Hoore,  5  Cr.,  11 ;  Marine  Insurance 
Co.  V.  Young,*  6  Cr.,  187;  United  States  v,  Hodge,  6  How.,  279;  Doswell  v.  De  La  Lanza,  20 
How.,  29:  Warner  r.  Norton,  20  How.,  448;  Schuchardt  t?.  Allen,  1  Wall.,  859;  Pomeroy  v. 
Bank  of  Indiana,  1  Wall..  592;  Freeborn  v.  Smith,  3  Wall.,  160;  Laber  v.  Cooper,  7  Wall.,  565: 
Chicago  r.  Greer,  9  Wall.,  726;  Erekine  v,  tlohnbach,  14  Wall.,  618;  Hall  t?.  Weare,  2  Otto, 
728;  Indianapolis,  etc.,  R.  R.  Co.  «.  Horst,  3  Otto.  291;  A.  P.  R.  R.  Co.  v,  Twombley,  10 Otto, 
78;  Boogher  v.  Insurance  Ca,  13  Otto.  90;  Henry  t7.  Ricketts,  1  Cr.  C.  C,  545. 

§  280S.  A  decision  on  a  motion  for  new  trial  is  a  matter  of  discretion  and  not  subject  to 
review,  unless  by  express  statute  as  in  the  territoty  of  Nevada.  Sparrow  v.  Strong,  8  Wall, 
584. 

^  2S98.  In  Mississippi  error  will  lie  to  the  appellate  court  of  the  state  for  refusal  to  grant  a 
new  trial.     But  the  rule  is  otherwise  in  the  federal  courts.    Brown  v,  Clarke,  4  How.,  4. 

S  8894.  Where  the  orphans*  court  of  the  District  of  Columbia  send  issues  to  the  circuit 
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court  for  trial  by  jury,  a  new  trial  may  be  granted  by  the  supreme  court  of  the  district  on  a 
bill  of  exceptions  although  a  writ  of  error  will  not  lie.  This  results  from  the  fact  that  an  act 
of  assembly  of  Maryland  authorizes  the  court  trying  the  issues  to  grant  a  new  trial,  and  an 
act  of  congress  allows  a  motion  for  a  new  trial  to  be  appealed  on  a  bill  of  exceptions.  Cough* 
Ian  V.  Poulson,*  2  MacArth.,  208. 

§  2895.  Saeces9iTe  new  trials. —  A  motion  for  a  new  trial  is  addressed  to  the  sound  dis- 
cretion of  the  court,  and  in  a  case  which  had  been  tried  three  times  and  involved  less  than 
$1,000,  the  court  refused  so  to  exercise  its  discretion.    Thompson  v.  Shea,*  11  Fed.  R.,  847. 

§  2896.  After  two  triajs,  upon  each  of  which  verdicts  are  rendered  for  the  plaintiff,  it  will 
take  a  very  strong  case  to  authorize  the  granting  of  another  trial,  particularly  where  the 
amount  involved  is  very  small.     Emery  v.  Hawley,*  1  Wyom.  Ty,  303. 

§  2397.  A  former  new  trial  is  no  ground  for  refusing  a  second  new  trial.  Parker  v,  Lewis,* 
Hemp..  72. 

§  289S.  When  the  eoart  Is  equally  dirided  on  a  motion  for  a  new  trial  the  motion  is  de- 
nied ;  but  whether  or  not  judgment  may  be  rendered  on  the  verdict  depends  on  the  state  of 
the  case  when  the  motion  was  made.    Goddard  v.  CotBn,*  Da  v.,  881. 

g  2899.  Where  the  court  are  divided  on  a  motion  for  a  new  trial  the  motion  fails.  Lanning 
V,  London,*  4  Wash.,  832.     Contra,  Harrison  v.  Rowan,*  4  Wash.,  33. 

§  2400.  Where  a  motion  for  a  new  trial  is  argued  before  four  out  of  five  judges,  and  they 
are,  in  conference,  equally  divided  in  opinion,  and  no  judgment  is  announced,  but  the  motion 
is  remanded  to  the  law  docket  for  re-argument  by  a  majority  of  the  whole  court,  the  fact  that 
half  of  the  judges  before  whom  the  motion  was  argued  file  a  decision  denying  the  motion  at 
the  time  of  such  remanding  does  not  affect  the  jurisdiction  of  the  court  to  hear  and  decide 
the  motion  when  re-argued.    Ex  parte  United  States,  16  WalL,  699. 

§  2401.  Terdict  against  eyidence. —  A  new  trial  on  the  ground  that  the  verdict  is  against 
evidence  will  be  granted  only  in  cases  where  it  appears  that  there  has  been  a  mistake  or 
abuse  of  power  on  the  part  of  the  jury.  Whetmore  v.  Murdock,*  3  Woodb.  &  M..  380 ;  Aiken 
V.  Bemis,*  3  Woodb.  &  M.,  348;  Macy  v,  De  Wolf,*  3  Woodb.  &  M.,  193;  Fearing  v.  De  Wolf.* 
8  Woodb.  &  M.,  185. 

g  2402.  A  new  trial  will  be  ordered  on  the  ground  that  the  verdict  is  against  the  evidence, 
where  the  evidence  so  strongly  preponderates  against  the  verdict  that  it  is  evident  that  the 
jury  fell  into  some  mistake,  or  else  were  actuated  by  improper  motives.  Wilkinson  v.  Greely,* 
1  Curt.,  63. 

§  2408.  The  federal  judges  undoubtedly  have  power  to  set  aside  verdicts  as  against  the 
evidence,  but  it  is  rarely  exercised,  and  only  in  a  clear  case.     Hunt  v.  Pooke,*  1  Abb.,  556. 

g  2404.  The  verdict  of  a  jury  is  presumed  to  be  correct,  and  should  be  sustained  by  the 
court  if  the  evidence  by  any  fair  construction  will  warrant  it.  United  States  v.  Fox,*  Deady, 
679. 

§  2405.  A  new  trial  will  not  be  granted  where  the  evidence  submitted  to  the  jury  is  such  as 
is  specially  their  right  to  decide  on.  «nd  where  the  construction  given  the  evidence  by  the 
jury  seems  consistent  with  justice.     Blagg  v.  Insurance  Co.,*  3  Wash.,  58. 

§  2406.  A  verdict  rendered  upon  evidence  insufficient  in  point  of  fact  may  be  set  aside  on 
motion  for  a  new  trial  but  not  on  writ  of  error.     The  City  r.  Babcock,*  3  Wall.,  240. 

§  2407.  The  verdict  of  a  jury  may  be  set  aside  if  plainly  a^inst  evidence,  even  though  it  be 
upon  a  point  directly  put  to  them  by  the  court.    Kohne  v.  Insurance  Co.,*  1  Wash.,  123. 

g  2408.  Where  a  verdict  is  clearly  against  the  law  and  the  evidence  it  is  the  duty  of  the 
court  to  set  it  aside,  and  it  makes  no  difference  that  the  action  is  for  a  penalty  or  that  part  of 
the  penalty  goes  to  the  informer.     United  States  v.  Fox,*  Deady,  579. 

g  2409.  When  the  evidence  is  conflicting,  and  nothing  indicates  that  the  jury  was  swayed 
by  passion  or  prejudice,  a  motion  for  new  trial  will  be  denied,  as  it  would  be  merely  an  ap- 
peal from  one  jury  to  another.     Marriott  v.  Fearing,*  11  Fed.  R.,  846. 

§2410.  A  new  trial  will  not  be  granted  because  the  judge  might  have  arrived  at  a  different 
conclusion,  or  even  when  there  may  have  been  a  strong  preponderance  of  evidence  in  favor 
of  the  defeated  party,  unless  the  verdict  appears  to  have  been  the  result  of  misapprehension 
or  partiality.     Mengis  v.  Lebanon  Mfg.  Co.,*  10  Fed.  R.,  685. 

§  2411.  When  a  controversy,  consisting  almost  entirely  of  questions  of  fact,  has  been  fully 
and  fairly  tried,  the  objections  to  the  verdict  must  be  very  cogent  in  order  to  have  the  court 
set  it  aside.  But  where  the  verdict  is  clearly  against  the  plain  principles  of  law,  or  the  clear 
and  unquestioned  evidence  of  the  case,  then  the  court  will  grant  a  new  trial  in  spite  of  par- 
ticular circumstances  or  even  of  the  justice  of  the  particular  case.  United  States  t;.  Duval, 
Gilp.,  358. 

g  2412.  A  defendant  is  not  entitled  to  a  new  trial  on  the  ground  that  the  verdict  is  against 
the  weight  of  evidence,  sirapl}'  because  an  intelligent  jury  believes  the  plaintiff  and  does  not 
believe  the  witnesses  called  for  the  defendant:  nor  on  tlie  ground  that  it  is  excessive  when 
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the  trial  developed  no  warmth  or  feeling,  and  there  is  nothing  in  the  case  from  which  to  con- 
clude tb-'.t  another  jury,  finding  for  the  plaintiff,  would  place  the  damages  at  a  less  sum. 
Heiss  V.  North-German  Lloyd,  11  Fed.  R.,  844. 

§  2413.  A  new  trial  will  not  be  allowed  simply  because  the  judge  may  think  that  he  would 
have  decided  differently  ufK)n  the  evidence.  It  will  only  be  allowed  in  a  case  where  the  weight 
of  evidence  is  so  clearly  and  decidedly  against  tlie  verdict  as  to  render  it  probable  that  a  real 
mistake  has  happened  or  there  baa  been  a  wanton  abuse  of  power.    Carr  v.  Gale,  3  Woodb. 

g  2414.  A  verdict  will  not  be  set  aside  unless  it  is  clearly  against  the  undoubted  general  cur- 
rent of  the  evidence,  so  that  the  court  can  clearly  see  that  the  jury  has  acted  under  some 
mistake,  or  from  some  improper  motive  or  bias  or  feeling.  And  where  the  question  for  the 
jury  was  whether  there  had  been  fraud  in  fact,  the  court  said  it  would  be  more  reluctant  to 
interfere  than  in  many  other  cases.  A  verdict  will  never  be  set  aside  to  introduce  new  wit- 
nesses, or  new  evidence  to  points  before  in  controversy.  Alsop  v.  Commercial  Ins.  Ck).,  1 
Snmn.,  451. 

§  2415.  When  a  verdict  which  has  been  rendered  could  scarcely  have  been  given  without 
either  disregarding  the  instructions  of  the  court  in  point  of  law,  or  giving  an  effect  to  the 
evidence  which,  in  a  just  and  legal  sense,  was  not  justified  by  it,  such  verdict  will  be  set 
aside.    Thomas  v.  Hatch,  8  Sumn.,  170. 

§  2416.  The  verdict  of  a  jury  is  presumed  to  be  correct,  and  will  be  sustained  by  the  court, 
if  the  evidence,  by  any  fair  construction,  will  warrant  their  finding;  and  the  court  will  not 
disturb  such  a  verdict  although  it  might  have  come  to  a  different  conclusion  from  the  same 
premises.  But  if  a  verdict  is  directly  contrary  to  the  evidence  and  the  law,  it  is  the  impera- 
tive duty  of  the  court  to  set  it  aside.  In  this  case  the  court  said  that  it  might  be  admitted 
that  what  is  called  **  the  justice  of  the  case  "  will  be  taken  into  account  by  the  court  upon  an 
application  for  a  new  trial.     United  States  v.  Fox,*  11  Int.  Rev.  Rec,  86. 

§  2417.  A  circuit  court  will  not  set  aside  a  verdict  as  being  against  the  evidence,  unless  it 
can  see  that  the  jury,  in  coming  to  their  result,  wQire  influenced  by  passion  or  prejudice,  or 
unwittingly  fell  into  a  plain  mistake.  Childs  v,  Somerset,  etc.,  Co.,*  10  Law  Rep.  (N.  S.), 
561. 

§  2418.  In  this  case  the  court  said  that  as  a  court  of  review  it  would  not  set  aside  a  verdict 
simply  because  it  was  against  the  weight  of  evidence,  and  would  go  no  fur1;her  than  to  set 
aside  a  verdict  where  there  was  no  evidence  to  sustain  it.  Williams  v.  Miller,*  1  Wash.  T'y, 
105. 

§  2419.  The  court  will  not  set  aside  a  verdict  and  grant  a  new  trial  upon  the  sole  ground 
that  the  verdict  is  not  sustained  by  sufficient  evidence,  unless  it  is  manifest  that  the  jury 
acted  in  total  disregard  of  the  evidence,  or  acted  against  the  great  weight  of  the  evidence  to 
such  an  extent  as  to  show  that  the  verdict  was  the  result  of  improper  motives.  Wyoming 
Nat.  Bank  r.  Dayton,*  1  Wyom.  T'y,  336. 

g  2420.  In  order  to  have  a  verdict  set  aside  as  against  the  weight  of  evidence,  it  is  not  suf- 
ficient that  another  jury  might  probably  arrive  at  a  different  conclusion,  nor  that  the  court 
should  be  entirely  satisfied  with  the  verdict ;  if  there  is  evidence  proper  for  the  jury  to  con- 
sider, and  tending  to  prove  the  issue  presented,  the  court  will  be  satisfied  with  the  judgment 
of  the  jury,  unless  it  is  made  to  appear  that  their  judgment  has  been  unfairly  exercised. 
Westerh  Union  Tel.  Co.  v.  Monseau,*  1  Wyom.  T'y, 

§  2421.  The  court,  in  an  action  for  maliciously  holding  to  excessive  bail,  granted  the  de- 
fendant a  new  trial  on  the  ground  that  the  verdict  was  against  the  weight  of  the  evidence, 
upon  payment  of  costs,  and  upon  condition  that  the  verdict  given  should  stand  until  another 
was  rendered.    Zantzinger  v.  Weight  man,  3  Cr.  C.  C,  478. 

§  2422.  It  is  not  enough  to  set  aside  a  verdict  that  the  judge  might  have  arrived  at  a  differ- 
ent conclusion,  nor  even  that  there  might  have  been  a  strong  preponderance  of  evidence  in 
favor  of  the  defeated  party.  It  is  only  when  it  is  so  palpable  that  the  jury  have  erred  as  to 
suggest  the  probability  that  the  verdict  was  the  result  of  misapprehension  or  partiality  that 
the  court  will  interfere.    Mengis  v,  Lebanon  Manufg  Co.,  10  Fed.  R.,  665. 

§  24:!3.  The  verdict  of  a  jury  cannot  be  set  aside  by  the  court  unless  it  is  clearly  contrary 
to  the  evidence.    United  States  v.  Potter,  6  McL,  186. 

g  2424.  A  court  is  not  authorized  to  set  aside  a  verdict  simply  because,  if  they  had  been  on 
the  jury,  they  would  have  found  a  different  verdict.  It  is  not  sufficient  that  the  verdict  may 
possibly  be  wrong,  but  that  after  giving  a  proper  weight  to  all  the  evidence  it  cannot  be  right. 
United  States  v.  Martin,  2  McL.,  256. 

§  tito.  Where  the  court  is  satisfied  that  the  verdict  of  the  jury  is  contrary  to  the  evidence 
a  new  trial  will  be  granted,  the  costs  to  abide  the  event  of  the  suit.  Slocomb  v.  Lurty,  Hemp., 
431. 

g  S4Sft.  A  verdict  will  not  be  set  aside  as  against  the  weight  of  evidence  unless  the  pre- 
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pondemBce  ol  evidence  ie  eo  great  as  to  indicate  a  plain  mistake  or  an  abase  of  power  by  the 
jury.    Oarr  v.  Gale,  8  Woodb.  &  H.,  8& 

§2427.  After  verdict  for  the  plaintiff  in  an  infringement  eoit  a  new  trial  was  ordered 
where  the  verdict  was  against  the  evidence  both  as  to  the  novelty  of  the  invention  and  the 
alleged  infringement.    Wilson  v.  JoneB,  8  Blatch.,  227. 

§  2428.  A  motion  for  a  new  trial  is  an  aj^lication  to  the  sound  legal  discretion  of  the  court. 
A  nen^  trial  will  not  always  be  granted  when  the  verdict  is  against  the  evidence,  nor  will  it 
always  be  refused  where  there  was  evidence  on  both  sides  to  be  weighed  by  the  jury,  if  the 
verdict  was  against  the  weight  of  the  evidence.  Where  the  court  finds  the  verdict  to  be 
against  the  justice  and  equity  of  the  case,  and  against  the  weight  of  the  evidence,  it  will 
grant  a  new  trial.     Lloyd  v.  Scott,  4  Cr.  C.  C,  206. 

g  2429.  In  hard  actions  a  new  trial  will  not  be  granted,  if  the  verdict  be  for  the  defendantt 
although  against  evidence ;  and  actions  where  fraud  is  imputed  are  within  this  rule.  The 
Emma  Silver  Mining  Co.  v.  Park,*  14  Blatch.,  419. 

§  2480.  Where  a  United  States  paymaster  took  money  of  the  government  to  a  large  amount 
to  pay  his  private  debts,  owed  to  the  defendant,  and  made  his  payments  to  the  defendant  by 
his  official  drafts  upon  the  sub-treasury;  and  the  United  States  then  sued  the  defendant  to 
recover  such  amount,  on  the  ground  that  the  defendant,  when  he  took  the  money,  knew  it  be- 
longed to  the  government ;  and  the  jury  gave  a  verdict  for  the  defendant,  hdd,  upon  motion 
for  a  new  trial  on  the  ground  that  the  verdict  was  against  the  weight  of  evidence,  that  the 
verdict  must  be  set  aside,  it  not  seeming  to  the  court  that  the  necessity  had  been  met  on  the 
part  of  the  defendant  of  making  suitable  inquiry  as  to  the  right  of  a  trustee  to  pay  his  indi- 
vidual debts  with  property  stamped  with  the  insignia  of  ownership  as  trustee.  United  States 
V,  Polhamus,  18  Blatch.,  200. 

§  2481.  New  evidence. —  To  obtain  anew  trial  on  the  ground  of  new]y-discovered  evidence, 
new  facts  must  be  adduced,  and  not  merely  the  bearing  or  importance  of  facts  already  known 
at  the  time  of  trial.    Palmer  v.  Fiske,*  2  Curt.,  14. 

g  2482.  An  affidavit  in  support  of  a  motion  for  a  new  trial  for  newly -discovered  evidence 
must  show  that  the  evidence  was  unknown  to  the  party,  and  not  merely  to  his  counsel.  Fikes 
V,  Bentley,*  Hemp.,  61. 

§  2488.  A  new  trial  will  not  be  granted  for  the  purpose  of  introducing  new  evidence  to 
points  before  in  controversy  (New  York).    Blanchard  v.  Jacobs,*  2  Blatch.,  67. 

§  2484.  Newly -discovered  evidence  which  is  cumulative  and  which  might  have  been  dis- 
covered before  the  trial,  though  not  a  ground  for  new  trial,  yet  would  be  a  consideration  if 
ihe  court  saw  other  grounds  for  granting  a  new  trial.  Wilkinson  v.  Qreeley,*  1  Curt,  68; 
United  States  t;.  Cha£fee,*  2  Bond,  147. 

§  2485.  Newly-discovered  evidence  on  which  to  obtain  a  new  trial  must  not  be  merely 
cumulative,  and  due  diligence  must  have  been  used  to  discover  it  before  the  trial.     Palmer 
y.  Fiske,*  2  Curt,  14;  Vose  v.  Mayo.*  8  Cliff.,  484;  Aiken  v.  Bemis,*  8  Woodb.  &  M.,  348; 
Macy  V,  De  Wolf,*  3  Woodb.  &  M.,  103 ;  Ames  v.  Howard,  1  Sumn.,  482. 

§  2486.  A  new  trial  will  not  be  granted  for  the  purpose  of  introducing  mere  cumulative 
evidence  although  newly  discovered;  nor  when  by  due  diligence  the  facts  might  have  been 
discovered  before  the  former  trial ;  nor  because  the  jury  have  come  to  a  different  conclusion 
from  the  facts  from  that  to  which  the  court  would  have  arrived,  if  such  conclusion  involves 
no  palpable  mistakes  of  law  or  fact.  To  justify  the  court  in  granting  a  new  trial  in  ^ases  of 
the  latter  sort,  there  must  be  strong  ground  to  believe  that  the  jury  have  acted  under  some 
gross  mistake  of  law  or  fact,  or  under  some  improper  bias,  or  und^r  some  undue  influence 
which  misled  their  judgment.    Wiggin  v.  Coffin,  3  Story,  1. 

§  2487.  If  counsel  might  have  discovered  certain  evidence  had  they  thought  it  material  to 
the  case,  a  new  trial  will  not  be  granted  because  such  evidence  is  actually  discovered  after 
the  trial ;  and,  by  the  opinion  of  the  court  given  in  the  case,  has  become  material.  Codm&n 
V.  V.  &  O.  R.  Co.,  17  Blatch.,  1. 

§  2488.  A  new  trial  will  not  be  granted  because  of  newly-discovered  evidence,  unless  the 
court  is  satisfied  that  with  such  new  evidence  put  in  a  different  result  would  follow ;  and  a 
new  trial  will  not  be  granted  because  of  excessive  damages  unless  the  damages  are  palpably- 
excessive,  or  unless,  the  action  being  one  of  contract,  the  damages  exceed  the  legal  liability  of 
the  defendant  under  the  contract.    White  v.  Arleth,  1  Bond,  319. 

g  2489.  A  new  trial  will  not  be  granted  because  of  newly-discovered  evidence,  if  such  evi- 
dence  might  have  been  obtained  by  the  use  of  reasonable  diligence,  and  was  in  fact  within 
reach  of  the  party  before  the  trial  was  concluded.     Washburn  t\  Gould,  8  Story,  122. 

g  2440.  A  now  trial  will  not  be  granted  to  allow  newly-discovered  evidence  to  be  introduced 
when  such  new  evidence,  if  believed,  will  merely  shift  the  burden  of  proof,  and  will  not 
change  the  result  of  the  controversy.     Phelps  v.  Town  of  Yates,  16  Blatch.,  192. 

§  2441.  A  new  trial  will  not  be  granted  on  the  ground  of  newly-discovered  evidence  if  the 
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court  is  satisfiiid  that  the  result  would  not  be  changed  were  the  new  evidence  admitted. 
Leschi  v.  Washington  Territory,*  1  Wash.  Tj  (N.  S.),  18. 

§  2442.  If  the  United  States,  as  plaintiff,  has  been  negligent  in  failing  to  prodace  prqof  ot 
the  execution  of  an  official  bond,  upon  which  it  has  brought  a  suit,  a  motion  for  a  new  trial 
will  not  be  granted  after  verdict  for  the  defendant ;  and  in  passing  upon  such  motion  the 
court  will  take  into  account  the  fact  that  the  plaintiff  delayed  bringing  its  action  for  many 
years  after  the  cause  of  action  accrued.    United  States  v,  Humason,  8  Fed.  B.,  71. 

g  2448.  After  judgment  upon  an  agreed  statement  of  facts,  a  new  trial  may  be  granted,  if 
it  is  shown  from  evidence  which  has  come  to  the  defendant's  knowledge  since  the  trial,  and 
which  could  not  by  due  diligence  have  been  previously  obtained,  that  a  fraud  has  bf^en  per- 
petrated upon  the  jurisdiction  of  the  court  by  the  plaintiff.    Gieenwalt  v.  Tucker,  10  Fed.  R., 

§  2444.  i^ewly-discovered  evidence  tending  to  impeach  the  credibility  of  a  witness  who  tes- 
tified at  the  trial  is  not  ground  for  a  new  trial.    Territory  v,  Latshaw,*  1  Or.,  146. 

§  2445.  A  party  asking  a  new  trial  on  the  ground  of  newly-discovered  evidence  must  show 
that  the  evidence  has  come  to  his  knowledge  since  the  trial,  and  that  it  is  so  material  that  it 
would  probably  produce  a  different  result  if  a  new  trial  were  granted.  United  States  v.  Smithy 
1  Saw..  177. 

§  244IL  The  court  before  which  a  trial  was  had  will  not,  in  the  exercise  of  its  discretion, 
grant  a  new  trial  on  account  of  newly -discovered  evidence,  if  such  evidence  could  not  in  its 
opinion  have  Ri\y  proper  influence  in  the  result.    United  States  v.  Cornell,  2  Mason,  91. 

§  2447.  When  duo  diligence  would  have  discovered,  before  the  first  trial,  the  evidence 
offered  to  sustain  an  application  for  a  new  trial,  the  rule  under  which  new  trials  are  granted 
necessitates  a  refusal.    Garrison  v.  United  Stated,*  3  Ct.  CI.,  882. 

8  244S.  The  court,  being  satisfied  that  newly-discoverei  evidence  was  material,  granted  a 
new  trial  in  order  that  it  might  be  submitted  to  a  jury.  Marshall  v.  Union  Ids.  Co.,*  2 
Wash.,  411. 

^  2449.  Newly-discovered  evidence  must  be  material  in  order  to  support  a  motion  for  new 
trial.     Carr  v.  Gale,*  1  Curt,  884. 

§  24o0.  New  trial  will  not  be  granted  on  newly-discovered  evidence  tending  to  discredit 
one  of  several  witnesses  who  testified  to  the  same  point.  Brooks  v,  Peyton,*  1  Cr.  C.  C, 
128. 

S  2461.  Judgment  in  a  case  will  not  be  delayed  indefinitely  merely  to  give  the  defendant 
time  to  discover  or  try  to  discover  new  evidence  upon  which  to  base  a  motion  for  a  new  trial. 
United  States  v,  Randall,  Deady,  524. 

§  2452.  Where  there  is  no  newly-discovered  evidence,  but  it  is  claimed  that  through  an 
oversight  certain  evidence  which  might  have  been  presented  was  not  presented,  an  admi- 
ralty court  will  not  grant  a  new  trial.    The  Steamship  Francis  Wright,  7  Ben.,  88. 

S  24»S.  After  verdict  against  a  bank  a  new  trial  will  not  be  granted  on  the  ground  of 
newly -discovered  evidence,  because  one  of  the  officers  of  the  bank«  who  was  not  the  book- 
keeper, was,  before  verdict,  ignorant  of  the  existence  of  an  original  book  of  entry  in  the  pos- 
session of  the  bank.    Coote  &  Jones  v.  Bank  of  United  States,  8  Cr.  C.  C,  95. 

§  2454.  An  action  was  brought  in  1872  upon  a  distillery  bond,  founded  on  an  assessment  of 
a  deficiency  tax  to  make  up  the  amount  of  spirits  required  on  eighty  per  cent.  Of  the  produc- 
ing capacity  of  the  distillery  as  fixed  by  the  survey,  the  survey  being  made  under  section  10 
and  the  assessment  under  section  20  of  the  act  of  July  20,  1868,  and  judgment  against  the 
\  defendant  was  given  on  a  verdict  of  the  jury,  taken  on  a  failure  of  the  defendant  to  appear 

at  the  trial.  Held,  the  federal  court  has  no  power  to  grant  a  motion  made  by  the  defendant  in 
1881  to  open  such  judgment,  and  for  a  new  trial,  on  the  ground  that  he  has  discovered  evi- 
dence to  show  that  in  making  the  survey  the  assessor  took  no  part,  and  that  the  person  mak- 
ing the  survey  was  arbitrarily  required  by  the  commissioner  of  internal  revenue  to  fix  the 
capacity  of  the  distillery  higher  than  his  own  judgment  placed  it.  United  States  v.  Millinger. 
19  Blatch.,  202. 

$  2455.  A  bill  in  equity  asking  to  have  a  judgment  st  law  set  aside  on  the  ground  of  fraud, 
and  praying  for  an  injunction  against  the  execution  of  the  judgment,  and  for  general  relief, 
on  the  ground  of  newly-discovered  evidence,  will  be  treated  by  the  court  as  a  bill  for  a  new 
trial;  and,  if  the  newly-discovered  evidence  furnishes  a  legal  and  not  an  equitable  defense, 
the  court  will  simply  consider  whether  such  new  evidence,  if  believed,  will  show  the  judg- 
ment to  be  fraudulent  and  unjust,  and  whether  the  complainant  has  shown  due  diligence  in 
procuring  testimony  for  the  trial.  And  if  it  finds  these  questions  in  the  affirmative  it  will 
gii  no  further  than  to  set  sside  the  judgment  and  leave  the  parties  to  a  new  trial  in  the  orig- 
inal form.    Knickerbocker  Life  Ins.  Co.  v.  Trcfz,*  12  Rep.,  410. 

$2456.  Excess! re  damages. —  A  verdict  in  an  action  of  libel  will  not  be  set  aside  on  the 
ground  that  the  damages  are  excessive  unless  the  amount  is  so  flagrantly  atrocious  and  ex- 
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travagaDt  as  manifestly  to  show  that  the  jury  must  have  been  actuated  by  pasBioxi,  partiality, 
prejudice  or  corruption.  In  this  case  the  court,  at  the  trial,  refused  to  give  an  instruction 
prayed  for,  on  the  ground  that  it  was  unnecessary  in  view  of  the  instructions  already  given ; 
and,  the  verdict  being  nnprecedentedly  large,  a  new  trial  was  granted  on  the  ground  that, 
under  the  special  and  peculiar  circumstances  of  the  case;  the  jury  might  have  misconceived 
the  reason  for  withholding  such  instruction.     Malloy  v,  Bennett,*  15  Rep.,  821. 

§  2457.  A  new  trial  will  not  be  granted  on  account  of  excessive  damages  unless  the  jury 
have  mistaken  the  principles  upon  which  the  damages  ought  to  be  assessed,  or  have  been 
guilty  of  some  gross  error  which  shows  an  improper  feeling  or  bias  on  their  part.  Thurston 
v.  Martin,  5  Mason,  497. 

§  2458.  A  new  trial  on  the  ground  of  excessive  damages  will  be  granted  only  when  the 
damages  are  exorbitant.     Aiken  v.  Bemis,*  3  Woodb.  &  M.,  848. 

§  2459.  The  court  in  this  case  refused  to  grant  a  new  trial,  although  they  were  not  satisfied 
with  the  verdict  of  the  jury  in  respect  of  the  amount  of  damages  and  interest,  on  the  ground 
that  these  matters  lay  especially  within  the  province  of  the  jury.  Walker  v.  Smith,  4  Dall., 
889. 

§  2460.  Mere  excess  of  damages  beyond  what  the  court  would  have  found  is  not  sufficient 
to  support  a  motion  for  a  new  trial,  unless  it  be  so  great,  after  making  all  due  allowance  for 
difiFerence  of  judgment,  as  to  satisfy  the  court  that  the  jury  were  actuated  by  passion  or 
some  undue  motive,  or  that  the  verdict  was  the  result  of  some  gross  error  or  misconception. 
Wightman  v.  The  City  of  Providence,  1  Cliff.,  524. 

§  2461.  Tne  court,  in  setting  aside  a  verdict  for  excessive  damages,  should  clearly  see  that 
they  are  excessive;  that  there  has  been  gross  error;  that  there  has  been  a  mijstake  of  the 
principles  upon  which  the  damages  have  been  estimated;  or  some  improper  motives  or  feel- 
ings or  bias  which  has  influenced  the  minds  of  the  jury.  That  the  damages  are  higher  than 
the  court  thinks  it  would  have  given  is  not  the  criterion.    Thurston  v.  Martin,  5  Mason,  497. 

§  2462.  A  verdict  will  not  be  set  aside  for  excessive  damages  when  it  does  not  appear  that 
the  verdict  was  the  result  of  passion,  prejudice  or  undue  influence,  although  the  court  would 
have  been  content  with  awarding  a  somewhat  smaller  sum.  Brown  v.  Memphis  R.  R  Co., 
7  Fed.  R.,  51. 

§  2463.  On  a  motion  for  a  new  trial  on  account  of  excessive  damages,  in  an  action  for 
obstructing  the  waters  of  a  river  to  the  plaintiff's  damage,  it  was  held  that  it  must  appear 
that  the  jury  had  made  an  important  mistake  in  computing  their  verdict,  or  had  departed 
from  some  rule  of  law,  or  made  unwarranted  deductions  from  the  evidence.  Palmer  i;. 
Fiske,*  2  Curt.,  14. 

§  2464.  Where  a  jury  returned  a  verdict  for  $500  damages,  contrary  to  the  evidence  and 
the  instructions  of  the  court,  both  of  which  made  it  incumbent  upon  them  to  find  nominal 
damages,  such  error  will  not  be  obviated  by  allowing  the  plaintiff  to  remit  the  excess,  but  a 
new  trial  will  be  granted,  especially  when  also  misconduct  of  the  plaintiff  and  the  jury, 
which  might  have  affected  the  verdict,  is  satisfat^torily  proved,    Johnson  v.  Root,  2  Cliff.,  108. 

§  2465.  In  actions  of  tort  new  trials  on  the  ground  of  excessive  damages  have  seldom  been 
granted,  unless  the  damages  are  so  excessive  as  to  imply  gross  partiality  or  corruption  on  the 
part  of  the  jury.     Swann  v.  Bowie,  2  Cr.  C,  C,  221. 

§  2466.  A  verdict  will  not  be  set  aside  in  a  case  of  tort  for  excessive  damages  unless  the 
court  can  clearly  see  that  the  jury  have  committed  some  very  gross  and  palpable  error,  or 
have  acted  under  some  improper  bias,  influence  or  prejudice,  or  have  totally  mistaken  the 
rules  of  law  by  which  the  damages  are  to  be  regulated.  Whipple  v,  Cumberland  Mfg.  Co.* 
2  Story,  661. 

§  2467.  A  court  will  not  set  aside  a  verdict  in  a  patent  case  on  the  ground  that  the  dam- 
ages awarded  are  excessive,  although  such  damages  are  greater  than  were  anticipated  by  the 
court,  if  there  does  not  seem  to  be  any  gross  mistake  in  the  jury.  Alden  v.  Dewey,  1  Story, 
886. 

§  2468.  If  the  jury  have  found  as  actual  damages  in  a  patent  case  a  certain  sum  which  is 
greater  than  the  court  finds  to  be  due  upon  the  evidence,  a  new  trial  is  not  absolutely  neces- 
sary, but  the  court  may  order  the  plaintiff  to  remit  the  excess.  If,  moreover,  the  case  is  one 
where  the  court  has  power  to  grant  treble  damages  on  account  of  the  infringement  being 
deliberate  and  intentional,  such  error  in  the  verdict  may  be  corrected  by  the  court  in  giving; 
judgment  for  the  increased  sum.     Russell  v.  Place,*  5  Fish.  Pat.  Cas.,  134. 

§  2469.  Where  the  damages  are  clearl3r'  excessive  under  the  counts  on  which  the  verdict 
was  found,  a  new  trial  will  be  granted  although  the  verdict  might  be  sustained  on  another 
^ount  which  was  abandoned  by  the  plaintiff.    Jones  v,  Vanzandt,  2  McL.,  611. 

^  2470.  In  an  action  at  law  for  infringement  of  a  patent  when  the  court  considers  the  dam- 
ages awarded  as  excessive,  it  is  not  necessary  that  there  should  be  a  new  trial,  but  the  plaint- 
iff may  be  allowed  to  remit  the  excess.     Russell  v.  Place,  9  Blatch.,  173. 
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g  2471.  Where  it  appears  that  the  jury  have  awarded  excessive  damages  through  prejudice 
or  recklef^snes?,  a  new  trial  will  be  granted;  a  remittitur  in  such  case  is  not  the  proper  rem- 
edy.    Stafford  v.  The  Pawtucket  Hair-Cloth  Company,*  2  Cliff.,  88. 

§  2472.  Where  the  court  holds  th^it  the  damages  allowed  by  the  jury  are  clearly  excessive 
a  new  trial  will  be  granted  unless  the  plaintiff  remits  part  of  the  verdict.  Waters  v,  Camp- 
bell, 6  Saw.,  17. 

§  2478.  At  common  law  the  refusal  of  the  court  to  set  aside  a  verdict  for  excessive  dam- 
ages cannot  be  alleged  for  error  in  the  appellate  court.  The  decision  of  the  court  below  is 
final.  But  an  act  of  congress  has  changed  the  rule  for  the  district,  allowing  an  appeal  from 
a  decision  upon  a  motion  for  a  new  trial  where  a  case  has  been  settled  by  the  agreement  of 
the  parties,  stating  not  the  facts  of  the  case,  but  the  evidence  admitted  on  both  sides.  Pabst 
V.  Bait.  &  O.  R.  Co.,*  2  MacArtb.,  42. 

§  2474.  Surprise.—  In  all  cases  of  surprise  at  the  trial  by  new  matters,  forming  a  ground 
important  to  either  party,  and  clearly  made  out  by  affidavit,  the  courts  will  postpone  or  con- 
tinue the  case ;  but  if  the  interested  party  makes  no  such  application,  but  elects  to  go  on,  he 
waives  the  matter  of  surprise,  and  cannot  make  such  matter  the  ground  for  a  new  trial. 
Ames  r.  Howard,  1  Sumn.,  482. 

§  2475.  A  party  asking  a  new  trial  on  the  ground  of  surprise  must  show  that  the  surprise 
was  not  owing  to  any  want  of  diligence  on  his  part,  and  it  seems  that  he  must  show  that  he 
can  overthrow  the  evidence  which  surprised  him  on  another  trial.  United  States  t\  Smith,  1 
Saw.,  177. 

^  2476.  A  motion  for  a  new  trial  on  the  ground  that  defendants  were  surprised  by  the  in- 
troduction of  letters  written  by  one  of  the  defendants  was  overruled.  Henckley  v,  Hon- 
drickson,  5  McL.,  170. 

§  2477.  The  only  remedy  for  surprise  in  testimony  is  a  motion  for  a  new  trial,  and  if  such 
motion  is  made  and  overruled  in  the  court  below  it  is  not  matter  for  review  in  the  supreme 
court.     Mulhall  v.  Keenan,  18  Wall.,  842. 

S  2478.  A  party  cannot  have  a  new  trial  by  an  allegation  of  surprise  when  he  could  have 
obtained  a  delay  of  the  trial  on  the  same  ground.    Carr  r.  Gale,*  1  Curt.,  884. 

§  2479.  When  witnesses  fail  to  testify  as  they  had  represented  before  trial,  and  a  strong 
inference  of  perjury  may  be  drawn,  and  a  motion  for  new  trial  on  the  ground  of  surprise  is 
made,  the  question  for  consideration  is  whether  the  evidence  to  be  produced  at  a  new  trial 
would  probably  secure  a  different  result.  Stellwagen  v.  Life  Assoc,  of  America,*  14  Blatch., 
M9. 

§  2480.  A  verdict  was  rendered  for  plaintiffs,  but  no  judgment  was  entered  thereon.  Soon 
afterwards  defendant's  attorney  became  and  continued  seriously  ill  for  a  long  period,  and  be- 
came a  confirmed  invalid.  Three  years  after  the  verdict  two  of  the  plaintiffs  became  bank- 
rupt and  their  assignee  never  entered  an  appearance  in  the  case.  One  of  these  defendants 
died  shortly  after  his  bankruptcy.  Eleven  years  after  the  verdict,  steps  were  taken  in  behalf 
of  plaintiffs  to  have  judgment  entered  on  the  verdict,  and  defendant  thereupon  moved  for  a 
new  trial  on  the  ground  of  surprise  and  new  evidence.  Held,  that  though  the  lapse  of  time 
would  ordinarily  be  sufficient  reason  for  dismissing  the  motion,  yet  under  those  circumstances 
it  would  be  considered  as  if  made  within  a  month  after  the  verdict.  Mansfield  v.  I)udgeon,* 
«  Fed.  R.,  584. 

§2481.  Misbebavior  of  Jury. —  On  motion  for  new  trial  on  the  ground  of  misbehavior  of 
the  jury,  the  true  test  is  this:  Was  the  misbehavior  of  the  juror  such  as  to  make  it  probable 
that  his  mind  was  infiuenced  by  it  so  as  to  render  him  an  unfair  and  prejudiced  juror?  Thus 
a  new  trial  was  granted  where  some  of  the  jurors  during  the  progress  of  the  trial  passed  sev- 
eral consecutive  evenings  at  cards  in  the  room  of  one  of  the  defendant's  counsel,  at  a  hotel 
where  a  part  of  them  were  stopping.     Poole  v.  Chicago,  etc.,  R.  R.  Co.,*  12  Cent.  L.  J.,  492. 

g  2482.  Where  a  cause  is  submitted  to  a  jury  on  two  questions  and  they  are  directed  to 
consider  them  separately,  and  it  appears  that  they  did  not  do  so,  but  considered  only  the 
^neral  question  of  whether  the  plaintiff  was  entitled  to  recover  or  not,  their  verdict  will  be 
set  aside  and  a  new  trial  ordered.     Biggs  r.  Barry,  2  Curt.,  257. 

§  248S.  A  juror,  after  he  was  summoned  as  such,  had  a  casual  conversation  about  the  case, 
not  touching  its  merits.  The  fact  of  his  having  had  such  a  conversation  was  known  to  the 
defendant  and  no  objection  made  to  the  juror.  Heldf  that  the  defendant  was  not  entitled  to 
a  new  trial.     United  States  v.  Smith,  1  Saw.,  177. 

^  2484.  Where  substantial  justice  has  been  done,  a  new  trial  will  not  be  granted  on  account 
of  information  given  by  a  juror  to  his  fellow-jurors  after  retiring.  Cherry  v.  Sweeny,*  1  Cr. 
C.  C  580. 

§  248o.  A  party  who  participates  in  the  misconduct  of  a  juror  is  not,  after  a  verdict  has 
been  found  against  him,  entitled  to  a  new  trial  on  the  ground  of  such  misconduct.  United 
States  V.  Salentine,  8  Biss.,  404. 
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§  248^  Whera  the  jury  took  oat  with  them  an  account  of  the  plainti£F,  without  the  consent 
of  the  defendant,  a  new  trial  waa  granted  upon  motion  of  the  defendant.  Hutchinson  v.  De* 
oatur.  8Cr.  C.  C,  291. 

%  2487.  A  new  trial  will  not  be  granted  because  a  jury,  by  mistake,  took  out  with  then\ 
the  plaintiff's  account,  if  it  be  withdrawn  from  them  a  few  nunutes  afterwards  by  order  of 
the  court.     Simus  v,  Templeman,  5  Cr.  C.  C,  168. 

%  2488.  Tarlous  grounds  for  jaew  trial.— A  court  may,  in  its  discretion,  grant  a  new  trial 
where  objectionable  testimony,  although  not  formally  objected  to,  was  admitted  before  the 
jury,  but  it  ought  not  to  do  so  where  such  evidence  probably  did  not  and  ought  not  to  have 
influenced  the  verdict.    Carr  v.  Gale,  Dav.,  828.  ^ 

g  2489^  An  objection  to  evidence  comes  too  late  on  a  motion  for  a  new  trial ;  but  if  it  ap- 
pear that  injustice  has  been  done  by  the  admission  of  improper  evidence,  a  new  trial  will  be 
granted.    Russel  v.  Union  Ins.  Co.,*  1  Wash.,  441. 

g  2490.  A  new  trial  was  granted  because  letter-press  copies  of  letters  written  and  sent  by 
mail  between  the  parties  to  a  suit  in  a  federal  court  sitting  in  Iowa  were  excluded  as  origi- 
ns^s  and  held  to  be  merely  copies.  The  court  said  that  it  considered  such  letter-press  copiea 
as  not  admissible  as  originals;  but  that  as  the  amount  involved  would  not  allow  a  writ  of 
error,  and  as  counsel  insisted  upon  their  admissibility  under  the  Iowa  practice,  it  would  al- 
low the  new  trial.    Cable  v.  Paine,  8  Fed.  B.,  788. 

§  2491.  Where  an  instruction  to  the  jury  was  sound  as  a  proposition  of  law,  but  there  waa 
no  evidence  to  which  it  was  applicable,  a  new  trial  was  granted.  United  States  v.  Moore,  2 
Low.,  282. 

g  2492.  A  broad  exception  to  an  instruction  by  the  court,  whiofa  would  probably  be  un- 
avaihng  upon  a  bill  of  exceptions  for  failure  to  specify  the  precise  point  of  objection,  is  never- 
theless a  sufficient  exception  upon  a  motion  for  a  new  trial  when  the  misdirection  may  very 
possibly  have  had  a  material  influence  upon  the  result.  Lunt  v.  Boston  Marine  Ins.  Co.,  8 
Fed.  R.,  562. 

8  2493.  Although  the  failure  of  a  judge  to  charge  a  jury  upon  the  questions  of  law  raised 
in  a  case  is  not  per  se  ground  for  granting  a  new  trial,  nevertheless  a  new  trial  will  be  granted 
in  such  case  if  it  appears  that  injustice  may  have  been  done  from  lack  of  such  instruction. 
Calbreath  v.  Oracy,  1  Wash.,  198. 

§  2494.  It  is  sufficient  ground  for  a  new  trial  that  the  plaintiff's  attorney  did  not  present 
certain  proof  which  he  had  at  his  command  because  he  relied  upon  language  used  by  a  jus^ 
tice  of  the  supreme  court  of  the  United  States  in  delivering  an  opinion,  which  language  was 
only  a  dictum^  but  which  was  calculated  to  mislead  the  attorney  into  thinking  auch  proof  un- 
necessary.   Bowdoin  v.  Morris,  1  Hughes,  878. 

§  2495.  Where  an  error  in  the  amount  of  damages  given  in  the  court  below  is  apparent  on 
the  face  of  the  record,  and  it  could  not  have  been  remedied  by  an  amendment  of  the  plead- 
ings, the  supreme  court  of  the  United  States  will,  of  its  own  motion,  direct  a  correction,  or, 
if  necessary,  order  a  new  trial.    Mills  v.  Scott,  9  Otto,  25. 

§  2496.  In  an  action  to  recover  back  an  excess  of  duties,  a  new  trial  was  granted,  on  the 
payment  of  costs,  where  the  trial  had  been  embarrassed  by  the  loss  of  papers  in  the  custom- 
house, and  it  was  doubtful  if  the  truth  of  the  transaction  had  appeared  for  want  of  proper 
preparation  of  the  defense.     Boker  v.  Bronson,  4  Blatch.,  472. 

8  2497.  An  objection  to  the  jurisdiction  is  not  out  of  time  upon  a  motion  for  a  new  trial. 
Codman  v.  V.  &  C.  R.  Co.,  17  Blatch.,  1. 

8  2498.  New  trial  ordered  when  the  jury  evidently  believed  two  witnesses  and  discredited 
nine  unimpeached  and  disinterested  witnesses.     United  States  v.  Chaffee,*  2  Bond,  147. 

8  2499.  An  error  of  the  court  in  refusing  leave  to  answer  a  plea  of  set-off  is  a  good  ground 
for  new  trial.    Rochell  v.  Phillips,*  Hemp.,  22. 

§  2500.  A  jury  being  impaneled  to  try  three  causes  the  plaintiff  in  one  of  them  gave  evi- 
dence applicable  to  a  case  in  which  he  was  not  a  party,  but  which  affected  his  own  case  to 
his  advantage,  and  the  court  granted  a  new  trial  in  all  the  cases.  Consequa  v.  Willings,* 
Pet.  C.  C,  225. 

§  2501.  A  new  trial  will  be  granted  when  it  is  clear  that  the  jury  must  have  fallen  into 
some  Important  mistake,  or  must  have  departed  from  some  rule  of  law,  or  have  made  un- 
warranted deductions  from  the  evidence  in  arriving  at  their  verdict  Fuller  v.  Fletcher,*  6 
Fed.  R.,  128. 

§  2503.  Although  a  case  heard  on  an  agreed  statement  of  facts  has  the  force  of  a  special 
verdict,  and  generally  leaves  nothing  open  for  review  except  conclusions  of  law,  yet  if  the 
defendant,  on  motion,  proves  fraud  upon  the  jurisdiction  of  the  court  by  facts  which  have 
come  to  his  knowledge  since  the  trial,  and  could  not  by  due  diligence  have  been  ascertained 
before,  a  new  trial  will  be  granted.    So  held  where  the  plaintiff  was  grantee  by  blank  deed^ 
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nulla  fide  without  coDslderHtioti,  in  order  to  enable  suit  in  ejectment  to  be  brought  in  a  fed- 
eral court.    Green^alt  i;.  Tucker,  1  McC,  4S0. 

S  8508.  Under  the  act  of  May  26,  1790,  the  record  of  a  state  court  in  order  to  be  admissible 
in  a  United  States  court  must  have  the  attestation  of  the  clerk  certified  by  the  presiding 
magistrate,  and  where  such  record  without  such  certificate  has  been  admitted  against  objec- 
tion at  the  trial,  a  new  trial  will  be  granted.    Trigg  v.  Conway,  Hemp.,  588. 

§  2o04.  iDsnffieient  grounds  for  new  trinl. —  An  erroneous  instruction  will  not  be  a  suffi- 
cient ground  for  a  new  trial  when  it  is  evident  that  the  losing  party  was  not  prejudiced 
thereby.    Mirick  v.  Hemphill,*  Hemp.,  179. 

g  2505.  If  the  court,  through  inadvertence,  neglects  to  give  a  proper  instruction  asked  in 
writing  by  one  of  the  parties,  to  the  effect  that  preliminary  proofs  of  loss  were  not  evidence 
of  value  of  property  insured,  a  new  trial  will  not  be  granted,  when  there  was  nothing  said 
during  the  trial  or  the  argument  calculated  to  mislead  the  jury  on  this  point  Shaw  v,  Scot- 
tish Com.  Ins.  Co.,  1  Fed.  R.,  761. 

g  250<l.  A  new  trial  will  not  be  allowed  for  every  mistake  or  misdirection  of  the  judge  at 
the  trial,  if,  upon  reviewing  the  whole  evidence,  so  far  as  it  is  unobjectionable,  it  is  clear  that 
oo  injustice  has  been  done  to  the  party  asking  for  the  new  trial,  and  that  the  verdict,  as  it 
stands,  is  proper.    In  the  Matter  of  Marsh,*  6  Law  Rep.,  67. 

§  2507.  A  new  trial  will  not  be  granted  because  certain  testimony  was  admitted,  if  no  ob- 
jection to  such  admission  was  made  at  the  time ;  nor  because  counsel  was  allowed  too  great 
latitude  in  arguing  as  to  the  inferences  to  be  drawn  from  the  evidence,  provided  the  presid- 
ing judge  is  satisfied  that  the  verdict  was  rendered  upon  ample  testimony.  United  States 
V.  Flowery,*  8  Law  Rep.,  358. 

g  2508.  A  court  will  not  grant  a  new  trial  on  motion  of  the  defendant  because  certain  evi- 
dence lAraa  excluded,  which  was  offered  by  the  plaintiff,  objected  to  by  the  defendant,  and 
excluded  subject  to  the  right  to  have  the  matter  reconsidered,  which  right  was  not  afterwards 
claimed.    "Whiton  v.  C.  &  N.  W.  R.  R.  Co.,  2  Biss.,  282. 

g  2500.  Where  evidence  has  been  erroneously  admitted  at  the  trial,  but  the  decision  is  sup- 
ported by  other  clear  and  uncontradicted  testimony,  a  motion  for  a  new  trial  will  be  denied. 
North  Noonday  Mining  Co.  v.  Orient  Mining  Co.,  11  Fed.  R.,  125. 

g  2510.  Where  papers  are  improperly  read  to,  a  jury,  but  without  objection  at  the  time,  a 
new  trial  will  not  be  granted  unless  injustice  has  thereby  been  done.  Russei  v.  Union  Insur- 
ance Co.,  1  Wash.,  440. 

§  251i.  A  new  trial  will  not  be  granted  because  of  the  admission  or  rejection  of  testimony 
unless  the  action  of  the  court  has  been  shown  to  have  prejudiced  the  case.  If  such  admitted 
or  rejected  testimony  is  not  very  material  to  the  issue,  the  verdict  will  not  be  disturbed,  if 
upon  the  merits  of  the  case  the  court  thinks  the  verdict  to  be  right  Aileii  v.  Blunt,  2  Woodb. 
A  M.,  121. 

g  2512.  When,  upon  a  trial,  certain  evidence  was  admitted  under  objection,  not  as  to  any 
parts  but  as  to  the  whole,  and  the  testimony  as  an  aggregate  was  admissible,  a  new  trial  will 
not  be  granted  because  specific  parts  of  such  testimony,  if  objected  to,  should  have  been  ex- 
cluded.   Flint  V,  Norwich  &  New  York  Transportation  Co.,  7  Blatch.,  586. 

%  2518.  If  no  objection  was  taken  at  a  trial  to  the  absence  of  ceitain  evidence,  which  might 
have  been  produced  if  such  objection  had  been  taken  and  sustained,  it  is  too  late  to  raise  such 
objection  after  verdict.    C^tlin  v.  Springfield  Fire  Ins.  Co.,  1  Sumn.,  484. 

g  2514.  Where  there  is  no  new  evidence  to  be  offered  which  would  affect  the  decision,  a  mo- 
tion for  a  new  trial  will  not  be  granted  on  the  ground  that  there  is  a  change  of  issue  because  a 
•disclaimer  has  been  filed,  when  the  effect  of.  such  disclaimer  is  to  narrow  and  not  to  broaden 
the  issue.  A  motion  for  a  new  trial  under  such  circumstances  is  in  reality  an  application  to 
prepare  the  case  over  again,  and  will  not  be  granted.    Coburn  v,  Schroeder,  11  Fed.  R.,  425. 

g  2515.  Unless  an  objection  be  made  to  evidence  when  offered  it  will  be  presumed  to  be  ad- 
mitted by  consent,  and  if  no  motion  be  made  to  withdraw  it  from  the  jury  during  the  trial, 
4he  objection  will  not  be  heard  on  a  motion  for  a  new  trial.  Farmers'  Loan  &  Trust  Co.  of 
N.  T.  V.  McKinney,  6  McL.,  1. 

g  2510.  A  new  trial  will  not  be  granted  on  an  affidavit  that  a  party  had  in  his  control  at 
the  time  of  the  trial  evidence  of  which  he  did  not  know  the  importance.  Dickson  v.  Mathers, 
Hemp.,  65. 

S  2517.  If  the  character  of  the  plaintiff,  who  is  on  the  stand  as  a  witness,  is  impeached  by 
evidence  of  his  general  bad  reputation,  and  no  objection  is  made  to  such  impeachment  at  the 
trial,  a  new  trial  will  not  afterwards  be  granted  because  such  impeachment  should  have  been 
of  the  plamtiff's  character  for  truth  and  veracity.  Otis  v,  Montgomery  &  Erie  R.  R.  Co.,*  8 
Bep'r,  268. 

g  2518.  If  upon  the  whole  case  justice  has  been  done  between  the  parties,  and  the  verdict 
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is  substantially  right,  no  new  trial  will  be  gi'anted,  although  there  may  have  been  some  mis- 
takes committed  at  the  trial.    McLanahan  v.  Universal  Ins.  Co.,  1  Pet.,  170. 

§  2519.  A  new  trial  will  not  be  granted  because  the  counsel  who  had  prepared  the  case  for 
the  defense  was  absent  at  the  trial,  if  no  postponement  was  asked  on  that  account,  and  it 
does  not  appear  that  the  result  would  have  been  different  had  such  counsel  been  present;  nor 
because  certain  testimony  for  the  defense,  which  was  merely  cumulative,  was  not  put  in  by 
the  counsel  who  tried  the  case.    Van  Dyke  v.  Tinker,*  11  N.  B.  R.,  808. 

§  2520.  A  party  moved  for  a  new  tri^  on  the  ground  that  two  of  his  witnesses  on  the  trial 
either  forgot  the  facts  or  wilfully  and  corruptly  refused  to  state  them,  and  that  therefore  he 
did  not  have  a  fair  trial.  The  motion  was  overruled.  Judgment  affirmed  on  appeal.  Mar- 
tin V.  Clark.  Hemp.,  259. 

§  2521.  It  seems  that  a  new  trial  will  not  be  granted  because  through  the  inadvertence  of 
his  counsel  a  party  has  not  had  the  advantage  l)f  the  whole  evidence  of  his  case.  Meeker  v. 
Wilson,  1  Gall.,  419. 

§  2522.  A  new  trial  was  refused  where  one  of  the  jurors^was  a  brother-in-law  of  a  party ; 
the  eleven  other  jurors  making  oath  that  they  were  unanimous  in  their  verdict,  and  that  the 
juror  in  question  did  not  do  anything  to  influence  the  verdict.  Orme  v.  Pratt,  4  Cr.  C.  C, 
124. 

§  2528.  In  a  suit  on  a  note  the  court  refused  to  grant  a  new  trial  because  the  verdict  was 
for  the  full  amount  of  the  note,  although  the  full  amount  was  not  due  at  the  commencement 
of  the  suit,  it  appearing  that  such  full  amount  was  due  at  the  time  of  the  verdict.  State  Bank 
of  Ohio  v.  Fox,  3  Blatch.,  481. 

§  2524.  Where  the  evidence  sustains  tl^  verdict,  the  court  cannot  say  that  the  jury  should 
have  given  greater  weight  to  other  parts  of  the  testimony,  which  would  have  limited  the 
damages  to  a  less  siun,  and  a  motion  for  a  new  trial  will  be  overruled.  Stanley  v.  Whipple^ 
2  McL.,  35. 

§  2525.  The  court  refused  to  grant  a  new  trial,  on  the  application  of  defendant,  on  the 
ground  that  one  of  the  jurors  was  a  brother-in-law  of  plaintiff.  Orme  v.  Pratt,*  4  Cr.  C.  C, 
124. 

§  2520.  The  court  will  not  grant  a  new  trial  because  it  believes  the  jury  ought  to  have  al- 
lowed interest  by  way  of  damages.    Walker  r.  Smith,*  1  Wash.,  202. 

§  2527.  New  trial,  which  would  compel  plaintiff  to  take  a  nonsuit,  on  account  of  a  defect 
in  the  declaration,  and  where  the  defendant  would  not  be  allowed  to  make  a  set-off,  refused. 
Gerbier  v.  Emery,*  2  Wash.,  413. 

§  2528.  A  verdict  for  defendant  in  a  suit  for  the  forfeiture  of  one  hundred  and  seventeen 
boxes  of  tobacco  for  violation  of  the  internal  revenue  laws  will  not  be  disturbed  though  the 
court  considers  the  verdict  clearly  wrong  as  to  two  or  three  of  the  boxes,  the  action  being  a 
penal  one,  and  the  defendant  being  able  in  no  event  to  recover  his  costs.  United  States  v. 
One  Hundred  and  Seventeen  Packages  of  Plug  Tobacco,*  10  Ben.,  343. 

§  2529.  A  new  trial  will  not  be  granted  for  a  cause  existing  at  the  trial  which  was  not 
stated  at  the  time ;  nor  because  the  damages  awarded  by  the  jury  are  slightly  more  than  the 
court  deems  proper.  To  found  a  motion  for  a  new  trial,  the  attention  of  the  court  should  be 
called  to  any  omissions  or  errors  in  the  rulings  before  the  jury  retires.  The  verdict  will  not 
generally  be  disturbed  where  no  injustice  has  been  done,  as  if  illegal  testimony  was  received, 
but  it  was  immaterial,  or  the  objection  to  it  is  technical,  or  such  evidence  was  merely  cumu- 
lative.   Allen  V.  Blunt,  2  Woodb.  &  M.,  121. 

§  2530.  Small  uess  of  yerdict.— -  Where  the  verdict  of  a  jury  is  believed  to  be  too  small, 
the  court  has  no  power  to  increase  the  same  but  can  only  order  a  new  trial.  Thompson  v. 
Shea,*  11  Fed.  R.,  847. 

§  2541.  A  new  trial  will  not  be  awarded  a  defendant  on  the  ground  that  the  smallness  of 
the  verdict  against  him  makes  the  verdict  illogical  and  inconsistent.  Fisher  v.  Meyer,*  12 
Fed.  R.,  842. 

§  2532.  Where  the  court  would  have  been  satisfied  with  a  verdict  for  defendants  on  the 
evidence,  the  coui*t  will  not  grant  a  new  trial  on  motion  of  plaintiff  on  the  ground  that  his 
verdict  was  too  small.    Reading  v.  Railroad  Co.,*  4  Fed.  R.,  134. 

§  2533.  Affidavits  of  jurymen  as  to  mistakes  in  their  calculations  should  not  be  received 
as  a  ground  for  a  new  trial.     Ladd  v.  Wilson,  1  Cr.  C.  C,  305. 

§  2534.  Ex  parte  affidavits  of  witnesses  on  a  motion  for  new  trial  are  sufficient  to  warrant 
an  application  for  motion  to  the  opposite  party,  but  are  not  admissible  on  the  final  hearing  on 
the  motion.    Vose  v.  Maj'o,*  3  Cliff.,  484. 

§  2535.  In  the  circuit  court  for  Maine,  a  motion  for  a  new  trial  must  be  verified  by  affi- 
davit of  the  party,  when  the  motion  is  grounded  on  facts  not  within  the  knowledge  of  the 
presiding  justice,  unless  the  requirement  is  waived  by  the  opposite  party ;  but  where  it  is  ad* 
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dressed  to  the  minutes  of  the  judge,  as  for  error  of  ruling,  or  where  the  verdict  is  against 
evidence,  such  verification  is  not  necessary.    Ibid. 

§  So36.  Upon  a  motion  for  a  new  trial,  where  it  was  suggested  that  a  person  who  had  sworn 
to  an  affidavit  was  an  idiot,  the  court  ordered  such  person  to  be  brought  into  court  and  ex- 
amined ;  but  the  court  refused  to  make  such  an  order  in  the  case  of  another  witness  whose 
affidavit  was  not  impeached.    United  States  v.  Lloyd,  4  Cr.  C.  C,  473. 

§  2587.  Issue  iu  equity. —  A  motion  for  a  new  trial  of  a  feigned  issue  in  equity  will  be 
considered  only  on  the  merits  of  that  issue,  and  not  on  the  equities  of  the  whole  case.  Cohen 
V,  Gratz,*  3  Wall.  Jr.,  879. 

§  2588.  Different  principles  apply  to  the  questions  of  new  trials  at  law  and  in  equity,  as  in 
the  latter  the  verdict  is  only  advisory.    Watt  v,  Starke,  11  Otto,  247. 

§  2539.  A  motion  for  a  new  trial  of  an  issue  out  of  chancery  is  addressed  to  the  same  court, 
and  must  be  accompanied  with  notes  of  the  proceedings  and  evidence,  which  thus  become 
part  of  the  record  which  is  open  for  the  appellate  court.    Ibid, 

§  2540.  Upon  a  motion  for  a  new  trial  of  an  issue,  directed  by  a  court  of  equity  to  be  tried 
by  a  jury,  nothing  will  be  considered  except  whether  the  verdict  is  in  conformity  with  the 
weight  of  evidence  and  the  law  on  the  particular  issue  submitted ;  and  such  motion  must  t>6 
disposed  of  before  the  court  will  hear  the  whole  merits.  Cohen  v.  Gratz,*  4  Pa.  L.  J.  Rep.,  52. 

§  2541.  Power  to  grant  a  new  trial  is  given  to  a  court  of  equity  after  a  verdict  of  a  jury 
uppn  an  issue  directed  by  such  court,  but  application  for  such  new  trial  can  only  be  made  be- 
fore the  court  directing  the  issue ;  and  whether  it  shall  be  granted  or  not  is  to  be  determined 
by  all  the  circumstances  of  the  case.  Instructions  to  the  jury  at  such  a  trial  cannot  be  the 
subject  of  appeal  to  the  supreme  court  of  the  United  States.  Johnson  v,  Harmon,  4  Otto,  871. 

§  2542.  According  to  the  English  practice  no  bill  of  exceptions  can  be  taken  upon  the  trial 
of  an  issue  out  of  chancery,  but  the  judge  sends  to  the  chancellor  with  the  verdict  his  notes 
taken  at  the  trial,  and  if  there  is  error  a  new  trial  will  be  granted.  The  practice  in  the  circuit 
courts  is  the  same;  and  as  all  the  proceedings  take  placd  before  the  same  judges,  it  would  be 
improper  to  present  the  evidence  or  proceedings  at  law  for  reconsideration,  in  any  other  form 
than  a  motion  for  a  new  trial.    Harrison  t;.  Rowan,  8*  Wash.,  580. 

§  2548.  The  eonrt  of  claims,  under  the  act  of  June  25,  1868,  section  2,  may  grant  a  new 
trial  after  and  notwithstanding  an  appeal  to  the  supreme  court  of  the  United  States  and  the 
return  of  a  mandate  from  the  latter  affirming  the  decision  below.  Ex  parte  Russell,  18 
Wall.,  664. 

g  2544.  The  court  o{  claims  may,  within  two  years  after  the  final  disposition  of  a  case,  grant 
under  the  act  of  June  25,  1868,  a  new  trial  in  favor  of  the  United  States,  though  in  the  mean- 
time there  has  been  an  affirmance  of  the  judgment  upon  appeal,  and  the  mandate  of  affirm- 
ance has  been  filed  in  that  court.    Ex  parte  United  States,  16  Wall.,  699. 

8  2545.  The  supreme  court  of  the  United  States  will  not  review  the  decision  of  the  court 
of  claims  upon  a  motion  by  the  United  States  for  a  new  trial,  if  the  court  of  claims,  in  decid- 
ing such  motion,  was  acting  within  its  prescribed  jurisdiction  under  Revised  Statutes,  section 
106a     Young  V.  United  States,  5  Otto,  641. 

§  2548,  After  a  judgment  against  the  United  States  by  the  court  of  claims,  the  only  remedy 
for  the  United  States  is  by  motion  for  new  trial  or  by  appeal.  The  secretary  of  the  treasury 
cannot  deduct  an  amount  as  due  the  government.    United  States  v,  0'Gi*ady,  22  Wall.,  641. 

§  2547.  Generally. —  A  motion  for  a  new  trial  was  overruled  where  the  court  was  of  opinion 
that  substantial  justice  had  been  done.    Semmes  v.  Lee,  8  Cr.  C.  C,  4i$9. 

§  2548,  Payment  of  costs  of  former  trial  is  usually  exacted,  upon  granting  a  motion  for 
trial.     Aiken  v.  Bemis,*  3  Woodb.  &  M.,  848. 

g  2549.  New  trials  are  granted  more  liberally  than  formerly,  especially  where  the  amount 
involved  is  large  or  the  character  of  parties  implicated.  United  States  t;.  Chaffee,*  2  Bond, 
147. 

g  2550.  If,  after  full  reflection  upon  motion  for  new  trial,  the  court  is  of  the  opinion  that  it 
is  reasonable  that  a  cause  should  be  submitted  to  another  jury  unless  the  plaintiff  is  willing 
to  remit  a  part  of  the  damages,  and  the  plaintiff  thereupon  does  remit  such  part,  the  motion 
will  be  overruled.    Blunt  v.  Little,  8  Mason,  102. 

g  2551.  Though  the  failure  to  charge  the  jury  on  important  points  of  law  is  no  ground  of 
itself  for  a  new  trial,  yet  the  court  will  grant  a  new  trial  when  it  believes  that  the  ends  of 
justice  will  be  promoted.    Calbreath  v.  Gracy,*  1  Wash.,  201. 

S  2552.  The  granting  of  new  trials  rests  in  the  discretion  of  the  court.  They  will  exercise 
this  power  if  the  verdict  cannot  be  the  result  of  the  judgment  of  the  jury  on  the  facts  in 
evidence  with  a  correct  application  of  the  law.  They  may  grant  it  with  conditions.  United 
States  V.  One  Thousand  Three  Hundred  and  Sixty-three  Bags  of  Merchandise,*  15  L.  R.,  N.  S., 
600. 

§  2558.  Where  a  motion  for  a  new  trial  is  made  and  argued  upon  grounds  which  were  not 
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stated  or  relied  upon  at  the  trial,  the  coort  ought  clearly  to  see  that  manifest  injurj  and  in- 
justice  have  arisen,  which  it  is  its  solemn  duty  to  correct,  before  it  ventures  to  exercise  its 
discretion  to  set  aside  the  verdict     Dexter  v.  Harris,  3  Mason,  681. 

§  2oo4.  After  a  motion  for  a  new  trial  has  been  heard  and  overruled,  and  the  judgment  has 
bee'n  satisfied,  and  another  term  has  commenced,  the  motion  is  no  longer  pending,  and  can- 
not be  re-argued.     Smith  v.  The  Town  of  Ontario.*  17  Blatch.,  240. 

g  2555.  A  ventre  de  noro  is  equivalent  to  an  order  for  a  new  trial,  but  never  to  a  iftw  suit 
within  the  meaning  of  any  statute.    United  States  v.  Hawkins,  10  Pet,  125. 

§  2556.  Default. —  The  judiciary  act  of  1789  does  not  authorize  new  trials  in  case  of  judg- 
ment by  default     Clark  v.  Sohier,*  1  Woodb.  &  M.,  868. 

§  2557.  After  mandate. —  A  new  trial  cannot  be  granted  by  the  district  court  after  a  man- 
date from  the  supreme  court  to  enter  final  judgment ;  and  should  a  new  trial  be  so  granted 
mandamus  will  issue  ordering  it  vacated.   Ex  parte  Dubuque  &  Pacific  R.  Co.,*  1  Wall,  69. 

g  2558.  On  whose  application  granted.— -A  new  trial  will  not  be  granted  in  real  property 
cases,  under  the  Indiana  code,  upon  the  application  of  any  other  defendant  than  the  one 
against  whom  the  judgment  w^s  rendered.     Forsyth  v.  Van  Winkle,*  9  Fed.  B.,  247. 

§  2559.  Judgment  should  be  signed  previously  to  a  motion  for  a  new  trial.  Arnold  v, 
Jones,*  Bee,  104. 

g  2560.  Tort  cases. —  The  rule  that  a  new  trial  will  not  be  granted  when  there  has  been 
evidence  on  both  sides  of  a  question  of  fraud,  and  no  misdirection  as  to  the  law,  is  applied 
with  like  strictness  to  all  cases  of  tort,  Including  infringement  of  a  patent  filanchard  v, 
Jacobs.*  2  Blatch.,  69. 

§  2501.  After  referee's  report. —  A  federal  court  has  power  to  grant  a  new  trial  after  the 
report  of  a  referee,  to  whom  the  case  has  been  referred  by  consent  has  t)een  filed.  Robin- 
son V.  Mut.  Benefit  Ins.  Co.,*  8  Rep'r,  613. 

§  2562.  In  case  of  a  reference  by  i  onsent,  where  judgment  is  to  be  entered  upK>n  the  re- 
port of  the  referee,  the  court  has  no  power  to  grant  a  new  triaL  Neafie  v,  Cheesebrough,* 
14  Blatch.,  318. 

§  2563.  The  trial  in  such  case  is  not  by  the  court,  within  the  meaning  of  section  987,  Revised 
Statutes.     IhidL 

S  2564.  Remitting  excess. —  A  court  may  order  a  new  trial  unless  the  successful  plaintiff 
remits  certain  interest  found  to  be  due  him  as  a  part  of  the  verdict  within  a  certain  time; 
and  such  plaintiff  may  then  remit  such  interest,  and  the  court  affirm  the  verdict  and  over- 
rule a  motion  for  anew  triaL     Paige  t;.  Loring,  1  Holmes,  275.  • 

§  2565.  Where  the  plaintiffs  enter  a  remittitur  of  part  of  a  judgment  in  their  favor,  and 
the  judgment  is  then  set  aside  and  a  new  trial  granted,  the  remittitur  ceases  to  be  binding 
and  may  be  withdrawn.     Planters*  Bank  v.  Uuion  Bank,  16  Wall.,  488. 

§  2566.  Exceptions  to  be  waived.—  Where  a  motion  for  a  new  trial  is  made,  and  at  the 
same  time  a  bill  of  exceptions  has  been  taken  out,  the  former  cannot  be  heard  unless  the 
latter  is  waived.     Cunningham  v.  Bell,  5  Mason,  173. 

g  2567.  Judges  in  a  foreign  district.— Where  a  judge  temporarily  assigned  to  a  district 
held  certain  evidence  inadmissible,  but  upon  motion  for  a  new  trial  felt  that  such  rejection 
might  possibly  have  been  in  confiict  with  the  rule  of  the  district,  he  will  grant  the  motion  if 
a  writ  of  error  cannot  be  taken,  although  still  believing  the  evidence  inadmissible.  Cable 
V,  Paine,  8  McC,  109. 

^2568.  A  state  statute  permitting  the  courts  to  grant  a  new  trial  in  actions  of  eject- 
ment upon  the  payment  of  costs  is  binding  upon  the  federal  courts,  not  as  a  matter  of  practice, 
but  as  a  matter  of  right,  which  the  federal  courts  will  enforce  according  to  their  own  modes 
of  practice.     Hiller  v.  Shattuck,*  5  Ch.  Leg.  N.,  289. 

§  2569.  In  Colorado  in  actions  of  ejectment  each  party  is  entitled  to  one  new  trial  as  a 
matter  of  right     Equator  Co.  v.  Hall,*  16  Otto,  86. 

§  2570.  Instructions  to  be  reported. —  Where  none  of  the  instructions  of  the  court  are  the 
subject  of  complaint  and  they  are  not  reported  on  a  motion  for  a  new  trial,  it  must  be  as- 
sumed that  they  were  correct.  Failure  to  report  the  court's  instructions  makes  it  difficult  to 
determine  whether  requests  for  instructions  were  properly  refused  and  renders  a  considera- 
tion of  the  facts  of  the  case  indispensable.  Eddy  Street  Iron  Foundry  v.  The  Hampden  Stock 
&  Mutual  Fire  Insurance  Co.,  1  Cliff.,  800. 

§  2571.  Opinion  on  motion. —  When  evidence  is  given  on  t>oth  sides,  and  the  verdict  of  the 
jury  is  satisfactory  to  the  court,  the  parties  must  not  expect  an  extended  opinion  from  the 
court  in  disposing  of  a  motion  for  a  new  trial ;  aliter  in  cases  of  real  doubt  or  where  the  court 
is  dissatisfied  with  the  verdict.     Bray  v.  Hartshorn,  1  Cliff.,  538.  ^ 

g  2572.  Errors  to  be  corrected. —  Errors  of  the  court  in  improperiy  refusing  to  instruct  the 
jury  as  requested  may  be  corrected  on  motion  for  new  trial,  as  well  as  errors  committed  in 
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giving  enoneouB  instructioDB,  or  in  rejecting  proper,  or  in  admitting  improper,  testimony. 
Green  t;.  Collins,  3  Cliff.,  494. 

g  2578.  In  a  rerenae  case,  where  there  is  no  evidence  that  the  federal  officers  have  com- 
plied with  the  statute  upon  which  their  standing  in  court  rests,  and  there  is  no  evidence  from 
which  the  contrary  is  inferable,  and  yet  the  jury  finds  for  the  government,  a  new  trial  will 
be  granted.  '  United  States  v.  One  Thousand  Three  Hundred  and  Sixty-three  Bags  of  Mer- 
chandise,* 15  L.  R.,  N.  8.,  600. 

§  2574.  Form  of  reporting  testimony. —  In  making  up  the  record  of  the  evidence  in  a  case, 
upon  a  motion  for  a  new  trial,  the  testimony,  if  taken  in  the  form  of  question  and  answer, 
should  be  reduced  to  narrative  form.  United  States  v.  Five  Hundred  and  Eight  Barrels  of 
Distilled  Spirits,  5  Blatch. ,  407. 

§  2575.  General  verdict  on  sereral  eonnts. —  Where  a  general  verdict  was  given  for  the 
plaintiff  and  one  of  the  counts  of  the  declaration  was  held  bad,  judgment  was  arrested ;  but 
there  being  one  good  count,  it  was  hold  that  the  court  might  in  its  discretion  award  a  venire 
facias  de  novo.    Mandevillo  v.  Cookenderfer,  8  Cr,  C.  C,  257. 

^  2578.  At  same  term. —  The  rule  that  a  cause  which  has  once  been  tried  cannot  be  tried 
again  at  the  same  term  except  by  consent  does  not  apply  to  a  case  where  the  jury  were  dis- 
charged by  consent  at  the  first  trial  because  they  could  not  agree.    United  States  v.  White,  5 

§  2577.  Claim  newly  put  in. — After  a  verdict  for  the  defendant  in, a  suit  upon  an  insur- 
ance policy  the  plaintiff  moved  for  a  return  of  the  premiums,  90  claim  in  that  respect  having 
been  made  at  the  trial.  It  was  held  that  the  motion  could  onl^  be  granted  in  the  form  of  a 
new  trial,  that  the  plaintiffs  mUst  pay  the  costs  of  the  first  suit,  and  that  upon  the  new  trial 
a  verdict  should  be  entered  fo^  the  plaintiffs  for  the  premiums,  with  costs  other  than  those 
incurred  at  the  first  triaL     Clark  v.  The  Manufacturers'  Ins.  Co.,  2  Woodb.  &  M.,  472. 

§  2578.  Not  waiver  of  writ  of  error.— A  motion  for  a  new  trial  is  not  a  waiver  of  a  writ 
of  error  in  the  absence  of  a  rule  to  that  effect ;  and  even  where  such  a  rule  exists,  the  party 
must  be  required  to  waive  his  right  on  the  record  before  the  hearing  of  the  motion  for  a  new 
triaL    United  States  v,  Hodge,  6  How.,  279. 

§  2579.  Judgment  of  predecessor. — A  judge  of  a  district  court  has  power  to  grant  a  new 
trial  in  a  case  where  judgment  was  rendered  by  his  predecessor.  Life  and  Fire  Ins.  Co.  of 
New  York  r.  Wilson,  8  Pet.,  291. 

§  2580.  Postponed  Judgment.— Where  a  verdict  had  been  given  at  a  certain  term  in  a  dis- 
trict court,  and,  as  was  not  unusual  in  the  practice  of  the  state  where  such  court  was  sitting, 
judgment  had  been  postponed  over  the  term  for  the  purpose  of  considering  a  motion  for  a 
new  trial,  the  supreme  court  of  the  United  States  refused  a  mandamus  to  compel  the  judge 
of  such  district  court  to«enter  up  judginent  on  the  verdict,  since  he  had  power  to  grant  a  new 
trial;  and  the  state  practice  allowed  him  to  take  such  a  length  of  time  to  consider  the  ques- 
tion.    Bradstreet  v.  Huntington,  8  Pet.,  588. 

§  2581.  To  allow  new  partie8.~The  district  court  of  the  United  States  for  the  Louisiana 
district  should  not,  following  the  state  practice,  grant  a  new  trial,  in  order  to  allow  new  par- 
ties to  intervene,  in  a  case  involving  the  title  to  land  claimed  under  a  Spanish  grant,  since  it 
is  pix>vided  by  acts  of  congress  that  such  causes  shall  be  tried  in  equity;  and  therefore  a  re- 
hearing and  not  a  new  trial  is  the  proper  proceeding.  .  United  States  v.  Curry,  6  How.,  106. 

§  2582.  After  term.—  When  no  bill  of  exceptions  or  case  stated  were  filed  at  the  term  of 
the  supreme  court  for  the  District  of  Columbia  at  which  verdict  and  judgment  were  ren- 
dered before  a  single  justice,  the  general  term  of  such  court  cannot  order  a  new  trial  upon  a 
case  stated  by  the  trial  judge  two  months  after  the  term  at  which  such  judgment  was  given. 
Coughlan  v.  District  of  Columbia,  16  Otto,  7. 

g  2588*  Exeention  on  part  of  Jadgment.—  Where  the  trial  court  ordered  execution  on  part 
of  a  judgment  admitted  to  be  due  to  be  issued  before  motion  for  a  new  trial  in -regard  to  the 
balance  was  disposed  of,  although  this  was  anomalous,  the  supreme  court  of  the  United  States 
refused  to  order  a  new  trial,  no  objection  having  been  made  at  the  time  to  such  proceeding, 
and  it  not  being  shown  that  the  defendants  had  sustained  any  injury  thereby.  Planters*  Bank 
t?.  Union  Bank,  16  Wall.,  483. 

g  2684.  Before  same  jary.—  Where  a  jury  has  had  a  case  before  it  and  has  disagreed,  a 
new  trial  cannot  be  immediately  had  before  another  jury  drawn  from  the  rest  of  the  panel; 
bat  the  case  must  go  over  to  be  tried  on  a  new  venire.    Wilson  v.  Barnum,  1  Wall.  Jr.,  347. 

§  2585.  Insnllleiency  of  the  notice  of  a  motion  for  a  new  trial  is  waived  by  appearing, 
without  objecting  to  the  notice,  and  consenting  to  a  continuance.  Marve  v.  Strouse,  5  Fed. 
B.,  AM. 

g  2586b  Objeetlons  to  testimony  formerly  admitted.—  If,  at  a  former  trial,  the  defendant 
has  waived  all  objections  to  a  deposition,  he  cannot  object  to  it  when  produced  at  a  new  trial 
granted  for  misdirection  of  the  jury  in  the  former  trial.    Edmonson  t*.  Barrell,  2  Cr;  C.  C. ,  2^. 
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§  S5S7.  Upon  a  new  trial  th^  court  jref used,  upon  objecfcioa,  to  receive  improper  eviUeoc^, 
although  it  had  been  admitted  without  objection  at  the  first  trial.  Riggs  v.  Tayloe,  2  Or.  C, 
C.  687. 

§  2588.  jMotions,  hovr  made. —  Motions  for  new  trials  are  not  always  exhibited  to  the  court 
for  Yeritication  before  they  are  filed,  but  are  usually  prepared  by  the  party  objecting  to  the 
verdict,  within  the  time  prescribed  by  the  twenty-sixth  rule,  and  not  infrequently  are  filed 
with  the  clerk  without  examination  by  the  opposite  side  and  without  any  revision  whatever. 
No  inconvenience  results  from  this  practice,  as  the  whole  subject  is  entirely  within  the  con- 
trol of  the  court,  who  may  revise  such  motions  if  any  error  has  intervened,  either  at  the  time 
of  the  argument  or  when  its  opinion  is  finally  delivered.  United  States  v.  Holmes,  1  Cliff.,  98. 

§  2589.  Two  motions  at  same  time. —  Although  when  a  motion  in  arrest  of  judgment  and 
a  motion  for  a  new  trial  are  made  simultaneously,  and  the  former,  by  order  of  court,  is  ar- 
gued first,  the  latter  may  be  afterwards  argued,  stiU,  where  no  motion  was  made  at  the 
close  of  the  trial,  but  only  a  motion  for  arrest  of  judgment,  which  was  argued  and  went  to 
the  supreme  court,  a  motion  for  a  new  trial  cannot  be  made  for  the  first  time  after  the  decis- 
ion of  the  supreme  court  on  the  appeal  has  been  rendered.  United  States  t%  Simmons,  14 
Blatch.,  473. 

§  2590.  A  motion  in  arrest  of  judgment  and  a  motion  for  a  new  trial  may  be  made  at  the 
same  time,  and  the  motion  in  arrest  will  be  heard  first.     Turner  v,  Foxall,  2  Cr.  C.  C,  824. 

§  2591.  Allowed  the  goyemment—  Under  sections  1087  and  1088  of  the  Revised  Statutes, 
a  new  trial  will  be  allowed  the  government  upon  its  making  out  sl  prima  facie  case  of  fraud, 
wrong  or  injustice;  and  cumulative  evidence  is  allowed.  New  trials  will  be  allowed  to 
claimants  upon  common-law  grounds.  The  court  has  no  power  to  annex  as  a  condition  to 
granting  a  new  trial  to  the  government  that  certain  costs  incurred  by  the  claimant  shall  be 
reimbursed,  for  that  would  be  to  award  costs  against  the  government,  and  no  court  can  award 
costs  against  the  United  States.     Henry  t;.  United  States,*  15  Ct.  Cl.^  162i 

g  2592.  Iq  analogy  to  a  bill  of  review  in  chancery  to  set  aside  a  former  decree,  or  a  bill  im- 
p(  aching  a  decree  for  fraud,  the  court  of  claims,  under  section  2  of  the  act  of  June  25,  1868. 
may  grant  a  motion  by  the  government  for  a  new  trial  after  a  judgment  of  such  court  has 
been  appealed  from  and  affirmed  by  the  supreme  court,  and  such  motion  may  be  made  within 
two  years  after  the  affirmance  of  the  judgment  on  appeaL  Russell  v.  United  States,*  7  Ct. 
CI.,  268. 

§  2598.  Where  the  United  States  neglected  to  bring  an  action  upon  an  official  bond  against 
the  sureties  thereon  for  fourteen  years  after  default  and  the  death  of  the  principal,  and  after 
.  a  verdict  for  defendant  the  United  States  made  a  motion  for  a  new  trial,  Jield,  although  the 
maxim  nullum  tempus  occurrit  regi  applies  to  the  United  States  government,  and  the  right 
to  bring  this  action  was  not  barred  by  the  lapse  of  time,  still,  upon  such  a  motion,  the  court 
would  take  into  consideration  the  staleness  of  the  claim  and  the  hardship  to  the  defendant  in 
being  obliged  to  defend  it.     United  States  r.  Humason,  7  Saw.,  252. 

§  2594.  In  a  civil  action  to  recover  a  penalty  the  court  has  full  power  to  grant  a  new  trial 
after  verdict  for  the  defendant,  if  a  mistake  of  the  judge  has  crept  in  and  swayed  the  opinion 
of  the  jury.   'United  States  v.  Halberstadt,  Gilp.,  262. 

§  2595.  After  several  terms. —  A  court  of  admiralty  will  not  grant  a  rehearing  of  a  case 
several  terms  after  the  decree  therein  has  been  pronounced,  although  the  supreme  court  of 
the  United  States  has,  since  the  decree,  decided  another  case  between  the  same  parties,  and 
arising  on  the  same  facts,  contraiy  to  the  decision  rendered  in  the  first  case.  Petty  v.  Merrill, 
.12  Blatch.,  11. 

XIX.  Nonsuit. 

Summary—  WJien plaintiff  has  the  rights  §  2596.—  Test  of  plaintiff's  right,  §  2597.—  Plaintiff 
on  appeal,  §  2598. —  Not  a  judgment  on  the  merits,  §  2599. —  Taking  off  nonsuit,  §§  2600, 
2601. 

g  2596.  In  cases  at  law,  equity  or  admiralty,  the  plaintiff  may  of  right  become  nonsuit  in 
the  original  court  on  payment  of  costs  at  an^^  time  before  the  case  is  opened,  and  some  evi- 
dence to  the  merits  is  offered,  but  afterwards  he  has  not  this  right,  unless  by  consent  of  the 
opposite  party.,  or  by  leave  of  court  for  some  valid  reason,  as,  for  instance,  surprise.  Folger 
w.  The  Robert  G.  Shaw,  §§  2602-2604. 

§  2597.  The  true  test  seems  to  he  whether  or  not  the  court  has  had  means  to  determine  the 
case  on  its  merits.     If  so  the  plaintiff  cannot  become  nonsuit  of  right.     Ibid, 

%  2598.  In  an  appellate  court  a  plaintiff  who  has  appealed  because  the  judgment  of  the 
court  below  in  his  favor  was  not  for  as  large  an  amount  as  he  claimed  cannot  become  noi)- 
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suit  without  prejudice  of  right.  If  be  declines  to  prosecute  his  appeal  the  court  will  give 
judgment  on  the  merits.    Ibid, 

§  2o99.  A  nonsuit,  Toluntary  or  involuntary,  is  not  a  judgment  on  the  merits,  nor  can  it  be 
shown  to  be  so  by  examining  the  reason  of  the  decisions  granting  the  nonsuit.  Hammergen 
V.  Sciiuermier,  §§  2605,  2006. 

^  2600.  Where  plaintiff  has  suffered  a  nonsuit  without  negligence  on  his  part,  and  has  been 
surprised  or  clearly  has  a  meritorious  case,  the  nonsuit  will  be  set  aside.  Williams  v,  Sin- 
clair. §  2607, 

§  2601.  A  nonsuit  will  be  set  aside  when  the  plaintiff  has  a  meritorious  case,  and  has  been 
surprised  without  fault  of  his,  if  no  injury  results  to  defendant.    Jackson  v,  Waldron,  §  2608. 

[Notes.—  See  §§  2609-2641.] 

FOLGER  V.  THE  ROBERT  G.  SHAW. 
(Circuit  Court  for  Massachusetts:  2  Woodbury  &  Minot,  531-548.     1847.) 

Statement  of  Facts. —  This  was  a  libel  brought  originally  July  23,  1846,  in 
the  district  court,  for  salvage  for  assistance  rendered  to  the  vessel  called  the 
Robert  G.  Shaw,  while  stranded  and  in  distress.  A  decree  was  given  in  favor 
of  the  libelant  for  $275,  November  17,  1846,  and  an  appeal  claimed  from  it 
by  the  libelant  to  this  court,  on  account  of  the  smallness  of  the  salvage  al- 
lowed. The  appeal  was  entered  here.  May  term,  1847,  and  towards  the  close 
of  the  term  in  June,  1847,  the  libelant  moved  that  he  have  leave  to  discon- 
tinue his  prosecution  entirely  b}^  a  dismissal  of  the  case  without  prejudice  to 
his  bringing  another  action  elsewhere. 

§  2602.  After  pertinent  evidence  has  been  offered  and  the  case  tried^  a  party 
cannot  take  a  nonsuit  or  dismissal  of  the  case  so  as  not  to  he  iarred^  unless  the 
opposite  party  consented  or  the  coui^t  for  sufficient  reason  gave  leave. 

Opinion  by  Woodbuky,  J. 

A  court  of  admiralty  differs  in  various  respects  from  a  court  of  law  in  its 
forms  of  proceeding  as  well  as  in  its  principles  of  decision.  But  it  has  rules 
of  practice,  though  more  flexible,  and  to  sustain  them  can  award  costs,  and 
$bould  against  a  party  guilty  of  a  false  clamor,  or  in  fault  either  in  prelimi- 
nary or  final  proceedings.  See  Deshon  v,  Medora,  2  Woodb.  &  M.,  118,  and 
cases  in  Burnham  v,  Rangeley,  1  id.,  417;  2  Bac.  Abr.,  "  Court  of  Adm.,"  E. 
When  it  ought  to  do  more  and  bar  other  suits,  by  rendering  judgment  in  chief 
between  the  parties  as  well  as  awarding  costs,  is  the  chief  question  in  the 
present  case,  and  is  not  without  difficulty  both  in  theory  and  practice. 

Certain  it  is  that  there  is  one  test  where  such  a  judgment  cannot  bo  ren- 
dered. There  would  be  some  absurdity  involved  in  giving  a  final  judgment 
as  if  on  the  merits,  when  the  case  had  not  proceeded  so  far  as  to  exhibit  the 
merits  either  in  the  pleadings  or  evidence.  What  judgment  must  then  be 
rendered  in  such  cases,  when  either  party  has  neglected  or  refused  to  proceed 
so  far  as  to  exhibit  the  merits?  Manifestly,  if  it  be  the  plaintiff,  the  judgment 
should  be  a  nonsuit  or  discontinuance,  or  dismissal  of  the  case,  varying  in  form, 
but  not  in  substance,  all  being,  in  such  preliminary  stages  of  the  action,  but  a 
mode  of  punishing  the  plaintiff  merely  by  costs  for  his  neglect  to  proceed  or 
for  bis  apparent  false  clamor.  Jacob's  Diet.,  **  Nonsuit ; "  3  Bl.  Com.,  295 ;  Gil- 
breth  v.  Brown,  15  Mass.,  178;  5  Dane,  Abr.,  076.  See  the  form  of  entr}^  Cro. 
Jac,  213;  5  Bac.  Abr.,  "Nonsuit,"  A. 

It  is  true  that  nonsuits  and  dismissals  may  be  on  the  merits  at  times,  but 
then  they  are  rendered  on  a  different  state  of  facts,  and  usually  in  a  different 
stage  of  the  proceedings,  the  case  having  gone  forward  so  far  that  the  merits 
can  be  ascertained  and  properly  settled.    The  presumption  is,  however,  that 
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all  nonsaits  and  dismissals  are  formal  in  order  to  mulct  negligence  in  costs; 
and  they  imply  merely  a  failure  to  prosecute,  an  unwillingness  to  proceed 
farther  in  this  action,  rather  than  necessarily  a  want  of  merits.  Apsden  v, 
Nixon,  4  How.,  467;  Burnham  v.  Webster,  1  Woodb.  &  M.,  172;  Greely  v. 
Smith,  id.,  181 ;  Minor  v.  Mech.  Bk.  of  Alex.,  1  Pet.,  74.  When  they  are  de- 
signed as  a  bar  and  are  voluntary  by  the  plaintiff,  they  should  be  in  the  form 
of  a  retraxit^  and  thus  stipulate  to  prosecute  no  further  in  another  suit.  5 
Coke,  58;  Bac.  Abr.,  "Konsuit,"  A. 

Under  certain  statutes  in  England,  judgments  in  later  stages  of  a  cause  may 
also  be  "  as  in  case  of  a  nonsuit "  (see  14  Geo.  II.,  ch.  17,  sec.  1 ;  1  Dowl.  Pr. 
Cases,  561),  in  case  the  plaintiflf,  for  neglect  to  be  ready  or  comply  with  various 
orders  of  the  court,  is  punished  by  a  nonsuit  and  costs,  and  compelled,  if  he 
sues  further,  to  begin  his  case  de  novo.  See  13  Charles  II.,  ch.  2;  Oldham  v. 
Burrell,  7  D.  &  K,  26;  2  Tidd's  Prac,  730,  785, and  cases  cited;  2  Chit.  Cases, 
283 ;  2  Hen.  BL,  219 ;  5  Bac.  Abr.,  "  Nonsuit,"  A.  But  there  is  no  judgment  on 
the  merits  so  as  to  prejudice  or  bar  another  suit. 

In  chancery  the  entry  in  like  circumstances  is  that  the  bill  is  dismissed.  Yet 
the  effects  of  all  of  these  are  the  same  when  under  like  circumstances;  and  if 
they  happen  before  the  merits  can  be  ascertained,  they  are  allowed  on  pay- 
ment of  costs  and  are  no  bar  on  the  merits.  The  books  of  practice  are  rather 
meager  as  to  the  form  adopted  in  admiralty  under  similar  circumstances. 

But  as  the  libel  there  is  a  substitute  for  the  writ  and  declaration  at  common 
law  and  for  the  bill  in  chancery,  I  see  no  reason  why  it  may  not  be  abandoned 
or  discontinued  in  a  like  stage  of  proceedings  with  the  others,  and  with  a  like 
effect.  Whether  it  be  called  a  nonsuit  or  discontintiance,  or  desertion  of  the 
cause,  is  immaterial;  but  it  should  operate  as  a  mere  discontinuance,  if  at  a 
time  when  the  merits  are  not  developed  and  cannot  be  ascertained. 

I  have  assumed  as  the  guiding  principle,  it  being  the  only  one  conceivable 
by  me,  that  the  precise  stage  in  which  the  discontinuance  should  be  allowed 
without  a  judgment  on  the  merits,  and  as  a  matter  of  right  if  claimed  by  the 
prosecuting  party,  is  any  progress  in  the  cause  which  has  not  yet  furnished 
means  to  the  court  for  a  correct  final  decision.  Another  proof  showing  this  to 
be  the  best  test  is  that,  where  a  cause  has  advanced  to  that  extent  in  a  court 
of  law  or  has  become  ready  and  opened  for  trial  on  pertinent  evidence,  but  the 
trial  is  not  yet  closed,  the  court  before  which  it  is  thus  proceeding  cannot  non- 
suit the  party  without  his  consent.  He  has  then  become  entitled  to  a  hearing 
and  decision  by  a  jury  on  the-pertinent  evidence  he  has  offered. 

But,  in  most  cases,  if  no  evidence  is.  offered  by  the  plaintiff,  and  objections 
in  law  appear  on  the  record  which  are  fatal  and  final,  the  court  can  order  him 
to  be  nonsuited  on  the  merits;  and  a  nonsuit  should  then  operate  as  a  bar  to 
another  action.  Tidd,  Pr.,  796;  1  Wend.,  376;  2  Greenl.  K.,5;  2  South.,  851. 
So,  if  the  plaintiff  makes  out  no  case,  before  a  rebuttal  by  the  defendant.  3 
Greenl.  R.,  97;  1  Pick.,  328;  Conk.  Prac,  275.  But  if  there  be  any  evidence 
to  be  considered,  it  is  improper  for  the  court  to  dispose  of  the  case  on  the 
merits  by  nonsuit  unless  the  plaintiff  consent,  but  rather  must  submit  the  evi- 
dence to  a  jury  with  appropriate  instructions.  Rose  v.  Learned,  14  Mass.,  154; 
17  id.,  249;  1  Pet,  469;  6  id.,  598;  13  John.,  334;  6  Pick.,  117;  2  Binn.,  248, 
254;  4  Verm.,  363;  1  Wash.,  87,  138;  Doe  v.  Grymes,  1  Pet.,  469;  D'Wolf  v. 
Rabaud,  id.,  497.  There  are  some  qualifications  of  this  rule  (8  Mass.,  336;  17 
id.,  1)  that  need  not  be  now  examined. 

This  rule  proceeds  on  the  ground  that  when  a  plaintiff  appears  once  and 
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enters  on  the  trial  of  his  case,  having  offered  pertinent  evidence,  he  is  entitled 
to  go  on,  and,  if  he  can,  obtain  final  judgment  upon  the  merits,  unless  he  as- 
sents to  withdraw  and  be  put  out  of  court  without  such  judgment.  Watkins 
V.  Towers,  2  D.  &  R,  275;  2  Tidd,  Prac,  298;  2  Adol.  &  Ell.,  166;  1  Pet.,  469; 
Ward  V.  Mason,  9  Price,  291;  13  id.,  222;  2  Bing.,  258;  Grahame  v.  Harris,  5 
Gill  &  J.,  489.  This  illustration  furnishes  the  true  clue  for  the  corresponding 
proposition  when  the  plaintiff  has  a  right  to  become  nonsuit  without  prejudice 
to  the  merits.  It  is  where  the  action  has  reached  such  a  stage  that  the  de- 
fendant cannot  be  obliged  by  the  plaintiff  to  let  the  latter  go  out  of  court 
without  some  final  judgment  on  the  matter  itself  which  is  in  dispute. 

Each  party  should  have  somewhat  similar  rights  in  respect  to  such  a  sub- 
ject, and  the  great  inquiry  is,  when  the  plaintiff  must  be  compelled  to  stop  to 
exercise  this  power,  as  a  right  of  withdrawing,  without  being  barred  from 
bringing  another  action.  That  is  the  precise  question  here:  when  that  stage 
must  be  considered  as  reached  ? 

The  rules  of  practice  do  not  seem  to  be  entirely  uniform  on  this  point,  and 
have  become  more  rigid  in  modern  times  than  anciently.  But  I  apprehend 
that  the  principle  which  must  govern  it  is  that  before  indicated,  and  which  is 
that  this  act  must  be  done  at  some  period  before  the  merits  can  be  ascertained 
for  a  final  judgment,  or  the  plaintiff  is  not  entitled  to  do  it  as  a  right. 

Thus  it  seems  plain,  from  the  great  current  of  the  cases,  and  it  is  reasonable 
in  principle,  that  a  party,  if  he  pleases,  on  paying  costs,  should  abandon  his 
suit,  and  a  rronsuit  be  permissible,  after  every  continuance  before  trial,  on  a 
call  of  the  case  to  see  if  the  parties  are  in  readiness  for  trial.  Then  the  plaint- 
iff is  demandable  in  court  and  does  not  choose  to  appear,  and  there  is  nothing 
yet  by  which  the  merits  can  be  ascertained.  3  Salk.,  244,  245;  Haskell  v. 
Whitney,  12  Mass.,  48.  Formerly  a  nonsuit  used  to  be  common  during  the 
trial  and  before  verdict.  Steph.  PL,  130,  313;  3  Bl.  Com.,  376.  Once  it  could 
be  even  after  a  verdict,  if  the  court  took  time. to  consider  on  the  case.  Id.; 
1  Inst ,  139,  C.  The  test  as  to  the  time  then  was  before  a  final  judgment 
(^Steph.  on  PL,  130);  and  the  plaintiff  might  be  nonsuit  even  after  a  verdict  if 
he  did  not  like  the  amount  of  damages  given  by  the,  jury.  5  Mod.,  208;  Co. 
Litt.,  139,  b. 

But  this  practice  held  out  too  great  an  encouragement  to  repeated  and  vex- 
atious suits,  and  gave  an  advantage  to  a  plaintiff,  which  the  defendant  did  not 
enjoy,  of  a  prolonged  litigation  and  new  and  various  experiments  and  trials. 
In  the  hands  of  wealth  and  power,  exercised  against  moderate  means,  it  would 
be  likely  in  time  to  break  down  any  antagonist.  Consequently,  now,  it  is  for- 
bidden by  statute  in  England  in  such  cases  {2  Hen.  4;  Bac.  Abr.,  "  Nonsuit,"  D.), 
though  it  is  still  allowed  sometimes  as  a  favor  after  a  special  verdict,  which  is 
considered  a  mere  finding  of  facts  which  are  further  to  be  considered  by  the 
court.    3  Leon,  2S. 

So  after  that  statute  passed  a  nonsuit  was  for  a  time  allowed  after  a 
demurrer.  Co.  Litt.,  139.  But  I  find  no  modern  cases  of  allowing  a  nonsuit 
as  a  matter  of  right  after  a  special  verdict  or  a  demurrer  joined,  and  I  doubt 
the  propriety  of  them  in  principle.    Cro.  Jac,  35. 

§  2603.  The  true  teat  in  the  matter  of  allowing  a  nonaitit  is  whether  or  not 
the  court  has  had  means  to  decide  on  the  merits}  if  noty  the  same  may  he  granted ^ 
othertoise  not. 

The  true  test  seems  to  be  the  progress  in  the  case,  so  that  the  court  have 
means  to  decide  on  the  merits.    The  defendant  then  has  rights,  and  may  well 
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insist  on  a  final  judgment  to  avoid  further  expense  and  litigation.  Thus  it 
often  happens  in  the  supreme  court  of  the  United  States,  on  an  appeal,  that 
the  court,  when  one  side  does  not  appear,  proceed  to  hear  the  other  and  ren- 
der judgment  on  the  merits.  United  States  v.  Palmer,  3  Wheat.,  626.  And 
by  the  thirtieth  rule  of  that  court  either  party  can  claim  a  hearing  and  decis- 
ion on  the  merits.  1  How.,  30,  Pi'ef.  Because  in  that  court  no  new  testimony 
or  pleadings  generally  take  place,  and  the  case  isr  in  a  state  to  be  heard  and 
decided  on  the  merits  whenever  it  is  entered. 

Looking  to  this  condition  of  things  as  the  general  test,  whenever  it  exists, 
whether  in  a  court  of  original  or  appellate  jurisdiction,  it  settles  the  question 
when  of  right  the  plaintiff  can  be  nonsuit  or  not.  Hence  it  is  according  to 
several  decisions  strengthening  that  test,  customary  before  trial,  to  allow  a 
nonsuit  at  the  assizes  as  a  right;  but  not  at  or  after  the  trial  is  begun  by  offer- 
ing evidence.  6  Martin,  678;  8  id.,  20;  Cree  v.  Roll,  3  Salk.,  246.  Semb. 
Ores  well,  J.,  in  5  Man.  &  G.,  590,  and  6  Scott,  N.  R,  631. 

Nor  is  a  discontinuance  allowed  except  for  special  cause  after  a  rule  for 
judgment  on  a  demurrer  or  on  pleas  for  like  reasons;  as  then  the  merits  can 
be  decided  on,  and  the  defendant  then  has  gone  far  enough  to  claim  final 
judgment  on  the  cont^overs3^  Turner  v.  Turner,  1  Salk.,  179.  So  it  has  been 
held  to  be  too  late  for  the  plaintiff  to  claim  a  right  to  be  nonsuit  without  con- 
sent of  the  defendant  or  leave  of  the  court  after  a  submission  of  a  case  to 
referees,  even  though  no  testimony  has  been  put  in  at  that  time.  12  Mass.,  49. 
Because  neither  partv,  after  such  submission,  is  demandable  in  court  till  a  re- 
port  is  made,  and  either  may  proceed  ex  parU,  if  the  other  declines,  and  have 
a  report  made. 

It  seems,  also,  b}'  some  cases,  to  be  too  late  if  the  defendant  is  ready  to 
enter  on  the  trial,  with  his  evidence  present,  and  then  the  plaintiff  proposes  a 
nonsuit  as  a  right  (2  EoU.  Abr.,  131),  while  in  other  states  the  plaintiff  is 
allowed  to  become  nonsuit  at  any  time  before  the  verdict  is  read  by  the  clerk. 
3  McCord,  559;  4  Watts,  308;  Wooster  v.  Burr,  2  Wend.,  295;  5  Dane's  Abr., 
677.  In  others  it  is  limited  tp  any  time  before  the  trial  itself  (Haskell  v,  Whit- 
ney, 12  Mass.,  47),  and  is  not  allowed  after  the  verdict  is  returned,  though"not 
recorded,  unless  then  allowed  by  leave  of  the  court  for  good  cause.  Locke  ^^ 
Wood,  16  Mass.,  317;  6  Ham.,  144;  1  Overt.,  476;  Veazie  v.  Wadleigh,  11  Pet., 
Gl.  In  some  states  it  is  granted  before  the  verdict  is  recorded.  Hunt  v. 
Morris,  0  Martin,  677. 

I  think,  however,  the  readiness  for  the  trial,  the  call  of  the  case,  the  expira- 
tion of  the  notice,  and  the  introduction  of  any  pertinent  evidence,  is,  as  before 
intimated,  the  true  j)u?ictiifn  temporia^  when  the  right  of  the  plaintiff  to  be- 
come nonsuit  ceases,  and  that  of  the  defendant  begins  for  a  final  judgment; 
because  then  the  parties  have  agreed  in  court  that  final  proceedings  shall  be 
had,  then  there  is  a  presumed  readiness  for  them,  then  they  have  begun,  and 
means  are  before  the  court  to  settle  the  merits.  Both  parties  then  stand  on 
an  equality;  neither  is  taken  at  disadvantage  then  b}'  requiring  judgment  on 
the  merits,  unless  special  and  good  cause  be  assigned  to  the  court  for  leave  to 
become  nonsuit;  and  then,  so  far  as  regards  the  defendant,  a  nonsuit  by  the 
plaintiff,  at  pleasure,  as  a  right,  is  more  vexatious,  as  then  the  mere  costs  are 
usually  an  inadequate  remuneration  for  the  expense  of  another  preparation, 
and  then  a  decision  on  the  merits,  if  desired  by  the  defendant,  is  practicable 
in  most  cases  without  being  subjected  to  another  action  and  preparation. 

It  will  be  seen  that  this  test  requires  the  case  to  have  been  opened  to  the 
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jury,  and  some  pertinent  evidence  submitted,  if  it  be  a  trial  on  the  general 
issue;  or  that  the  pleadings  be  closed  if  ending  in  a  demurrer,  so  that  the 
merits  can  be  judged  of  understandingiy  upon  them.  2  Mad.  Ch.,  389;  13 
Yes.,  168,  note;  1  Story,  Eq.  Jur.,  §  456.  So  in  chancery  the  evidence  must 
be  to  some  extent  filed  or  published;  and  by  like  analogy,  in  admiralty,  in  the 
court  where  the  original  proceedings  are  instituted,  the  evidence  aiust  be  put 
in,  so  far  as  to  enable  a  decision  on  the  merits  to  be  made.     See  cases  supra. 

Applying  this  principle  to  the  present  case,  this  motion  could  be  easily  dis- 
posed of,  if  no  appeal  had  taken  place,  and  the  cause  was  still  pending  in  that 
court.  It  probably  would  not  be  contended  that  after  a  hearing  and  judg- 
ment in  the  district  court  a  nonsuit  was  permissible  as  a  matter  of  right  in 
that  court.  All  the  analogies  heretofore  referred  to,  as  well  as  principle  and 
precedents,  forbid  it.    11  Pet.,  61. 

The  next  and  last  inquiry  is  whether  this  case,  being  now  in  an  appellate 
court,  this  principle  does  or  does  not  apply  to  it,  and  how  far,  and  under  what 
circumstances  or  stages  of  the  appeal,  this  principle  applies?  As  a  matter  of 
fact,  the  present  motion  is  made  after  pertinent  evidence  has  been  put  in  con- 
cerning the  merits,  and  a  decision  had  on  it.  But  it  was  not  put  in  before  us, 
the  appellate  court,  and  of  that  evidence  itself,  as  put  in  below,  we  have  had 
no  hearing  so  as  to  decide  the  merits  on  it.  But  though  not  hearing  the  evi- 
dence below,  we  have,  as  some  guide  to  the  merits,  the  judgment  there  ren- 
dered on  it.  This  seems  quite  sufficient  proof,  at  least  prima  facle^  as  to  the 
merits  after  a  full  hearing,  and  after  the  appeal  from  it  here  is  proposed  to  be 
abandoned. 

In  reply  to  this  it  is  said  that,  in  a  technical  appeal  like  this,  where  both  the 
facts  and  law  are  open  to  re-examination,  the  former  judgment  is  vacated  or 
annulled  by  the  appeal  itself.  Penhallow  v.  Doane,  3  Dall.,  54;  Conk.  Prac, 
157;  5  Cranch,  281;  3  Pet.,  67. 

§  2604.  After  tlie  ease  has  been  appealed  to  this  courts  sitting  in  admiralty^  a 
plaintiff^  who  has  obtained  a  judgment  cannot  become  nonsuit  without  prejudice 
on  payment  of  the  costs  if  plaintiff  objects. 

Appeals  in  admiralty  do  suspend  the  sentence  below.  Hall's  Ad.  Pr.,  101; 
Dunlap's  Ad.,  317.  And  it  is  lawful  to  make  new  allegations  and  proofs,  on 
leave,  in  the  appellate  court.  2  Wheat.,  132,  141;  1  id.,  113,  261;  5  Cranch, 
281;  7  id.,  22;  6  Wheat.,  235.  No  matter  what  is  the  form  of  the  appeal, 
whether  as  in  England  by  claiming  what  are  called  *' apostles  or  brief  letters" 
of  dismission  of  the  case,  and  declaring  that  the  record  will  be  transmitted 
(2  Bro.  Civ.  and  Adm.  Law,  438),  or,  as  here,  usually  viva  voce,  though  at  times 
in  writing,  the  result  must  be  the  same.  See,  further,  as  to  the  mode  of  api)eal 
in  admiralty  cases,  San  Pedro,  2  Wheat.,  132. 

Even  the  property  follows  the  case  to  the  circuit  court,  but  not  to  the  su- 
preme court.  The  Collector,  6  Wheat.,  194;  The  Grotius,  1  Gall.,  503.  After 
an  appeal  to  the  circuit  court  no  order  about  it  can  be  made  by  the  district 
court  (6  Wheat.,  194),  but  the  original  proceedings  are  all  before  the  appellate 
court.  10  Wheat.,  431.  Generally  the  evidence  below  is  reduced  to  writing, 
and  forms  a  part  of  them,  and  is  before  us  with  them.  But  the  decree  below 
is  not  dead  to  all  purposes,  but  rather  suspended,  while  the  appeal  is  pending; 
and  if  the  claim  is  founded  on  a  statute,  which  is  repealed  before  the  decree 
below  is  affirmed,  the  claim  must  fail.     United  States  v.  Preston,  3  Pet.,  57. 

And  in  cases  which  go  to  the  supreme  court  on  a  division  of  opinion  below 
the  court  below  retain^  the  cause;  and,  before  a  decision  of  the  questions  car- 
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ried  up,  may  allow  a  discontinuance  of  the. cause,  and  the  questions  fall  with 
the  discontinuance.  11  Peters,  62.  There  had  been  no  verdict  or  judgment 
either  in  the  court  below  or  above  in  this  case,  or  the  discontinuance  would 
have  been  too  late  as  a  matter  of  right.    Id.,  61,  semile. 

Where  an  appeal  is  by  writ  of  error,  and  in  cases  at  common  law,  whether 
in  the  United  States  courts  or  state  courts,  or  in  England,  the  proceedings  are 
usually  regulated  specially  by  statutes,  and  rest  on  them  and  other  principles 
peculiar  to  such  cases,  and  not  like  appeals  in  admiralty,  as  the  present  case 
is.  See  on  them.  Act  of  Congress  of  September  24,  1789,  sees.  24  and  22; 
The  Antelope,  2  Wheat.,' 132.  But  those  cases  not  being  like  this  need  not  be 
examined  in  detail.  Supposing  the  appeal  to  operate  here,  as  is  contended,  so 
as  to  supersede  the  judgment  below,  the  case  begins  again  in  the  appellate 
court  on  the  old  pleadings,  evidence  and  preparation,  unless  leave  is  granted 
for  new  ones.  La  Conception,  6  Wheat.,  235.  And  the  decision  is  all  which 
remains  to  be  considered  and  announced  in  the  appellate  court  when  no  motion 
is  made  for  new  pleadings  or  new  proof. 

Now  it  does  not  seem  to  me  to  be  consistent  with  principle  that  a  case 
standing  here  with  pleadings  completed,  evidence  taken,  and  all  things  ready 
for  argument  and  final  decision,  should,  undecided  on  the  merits,  be  aban- 
doned by  the  payment  of  costs  without  the  consent  of  the  defendant,  when, 
after  so  much  expense  and  delay,  he  asks  a  final  judgment  upon  the  merits. 

In  such  case  the  merits  are  likewise  susceptible  of  being  ascertained  and 
settled,  which  is  not  the  situation  of  things  before  pleadings  are  finished  and 
evidence  put  in. 

In  my  view,  then,  a  defendant,  under  such  facts  and  in  such  a  stage  of  the 
cause,  has  a  right  to  object  to  a  dismissal  of  the  cause  or  a  discontinuance, 
unless  by  the  judgment  of  the  court  on  the  merits,  or  perhaps  a  leave  granted 
by  it  for  a  discontinuance  for  strong  reasons.  Nor  can  the  plaintiff  complain 
justly  of  this,  when  he  has,  without  asking  a  discontinuance,  advanced  so  far 
as  to  spread  the  merits  of  his  claim  before  the  appellate  as  well  as  the  inferior 
court.  It  follows,  therefore,  that  if  an  appeal  like  this  be  entered  and  then 
refused  to  be  proceeded  in,  the  pleadings  and  evidence  being  all  completed 
below  and  brought  up  here,  or  if  not  so,  being  all  completed  here,  the  judg- 
ment must  generally  be  in  chief  when  the  respondent  insists  on  one  upon  the 
merits. 

There  are  ample  means  for  deciding  on  the  merits  then,  and,  by  analogy  to 
the  practice  at  common  law,  judgment  cannot,  in  that  advanced  stage  of  the 
proceedings,  be  allowed  as  a  nonsuit,  dismissal,  or  any  mere  discontinuance, 
so  as  to  enable  the  plaintiff  again,  as  a  matter  of  right,  to  harass  or  vex  the 
respondent  with  new  pleadings,  new  evidence,  and  new  preparations  through- 
out, with  a  prospect  of  such  imperfect  remuneration  as  exists  in  an  ordinary 
bill  of  costs.  I  speak  now  of  the  right  on  general  principles.  But,  for  strong 
reasons  shown,  this  can  be  departed  from,  of  course,  by  leave  of  the  court. 

If  the  court  see  that  they  have  no  jurisdiction  over  the  appeal  or  the  original 
cause,  then  they  would  not,  in  fact,  promote  mere  litigation  by  allowing  the 
plaintiff  to  dismiss  the  cause  so  that  a  new  action  can  be  brought  where  the 
proceedings  would  be  valid.  1  Lilly,  Ab.,  473.  They  would  of  course  allow 
it  in  such  a  case  in  any  stage.  But  there  is  no  such  reason  assigned  here  for 
asking  leave  to  have  this  cause  dismissed  without  prejudice.  It  is  important 
to  discriminate  what  may  be  done  as  a  discontinuance  for  special  reasons  and 
by  leave  of  the  court  from  what  can  be  so  done  as  ^  matter  of  right.    The 
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former  will  be  allowed  when  the  latter  does  not  exist ;  and  in  very  advanced 
stages  of  the  case  if  the  reasons  be  strong.    Cro.  Jac,  35. 

Thas  in  such  cases  it  was  once  customary  to  grant  it  after  demurrer  joined, 
or  a  verdict  on  a  writ  of  inquiry.  Siderfin,  84 ;  1  Salk.,  178 ;  Carth.,  81 ;  Boucher 
V.  Lawson,  Hardw.,  200;  3  Lev.,  440;  Henderson  v.  Williamson,  Str.,  76, 
116.  If  granted  after  a  special  verdict  it  is  "  a  great  favor,"  unless  the  defend- 
ant consents.  Price  v.  Parker,  1  Salk.,  178.  What  will  constitute  good  rea- 
sons in  chancery  for  leave  to  dismiss  a  bill  without  prejudice  may  be  seen  in 
Mayor  of  6.  v.  Wood,  3  How.,  148.  They  may  be  surprise,  absence  of  wit- 
nesses or  accidental  absence  of  counsel.     Haskell  v.  Whitney,  12  Mass.  49. 

Supposing,  then,  that  the  evidence  had  come  up  in  this  case  as^  is  usual  in 
courts  of  appeal,  in  questions  in  admiralty  as  well  as  in  chancery  (and  perhaps 
in  appeals  by  writ  of  error  also,  when  operating  as  a  supersedeas^  and  the  nec- 
essary matter  appears  on  the  record  to  enable  the  appellate  court  to  decide  on 
the  merits),  I  entertain  no  doubt  that  a  nonsuit  should  not  be  permitted 
without  judgment  on  those  merits  in  bar  to  another  suit,  unless  the  defendant 
consent,  or  the  court  for  some  good  reason,  not  yet  assigned  in  this  case,  grant 
leave  to  do  it. 

There  may  be  something  in  the  organization  of  some  appellate  courts  which 
may  vary  the  mode  of  carrying  such  judgment  into  effect,  but  still  it  ought  to 
be  rendered  and  the  nonsuit  not  be  otherwise  allowed  at  so  late  a  period  un- 
less on  the  merits.  The  general  current  of  the  precedents  in  such  courts 
accords  with  this  view.  Thus  in  appeals  by  way  of  writ  of  error,  but  when 
not  operating  as  a  supersedeas^  and  not  prosecuted  in  the  court  above  to  a  de- 
cision, they  are  treated  as  new  proceedings,  and  a  party  may  be  nonsuit  before 
the  assignment  of  error,  and  costs  are  all  that  the  respondent  can  ask  or  ex- 
pect, as  the  former  judgment  stands  in  full  force,  unimpaired  and  unsuspended. 
1  Siderfin,  255;  2  EoU.  Abr.,  130;  Dunlap,  Ad.,  324;  The  Neptune,  3  Wheat., 
609;  5  Bao.  Abr.,  "Nonsuit,"  C. 

So  if,  after  an  appeal  is  entered  in  the  house  of  lords,  neither  party  appears, 
all  which  the  court  can  do  generally  is  to  dismiss  the  case  for  want  of  prose- 
cution, and  here  it  was  without  costs.  The  defendant  claimed  nothing  else. 
Sherburne  v,  Middletown,  9  Clark  &  F.,  72.  So  if  the  respondent  appear  and 
not  the  appellant,  and  ask  a  dismissal  of  the  appeal  and  costs  for  want  of  pros- 
ecution, it  will  be  granted.  In  such  case  he  asks  nothing  else  and  virtually 
waives  all  beside  that.  Sherburne  v.  Middletown,  9  Clark  &  F.,  72 ;  Scanlan 
V.  Usher,  8  id.,  561. 

This  practice  arises,  probably,  from  the  fact  that  the  house  of  lords  does  not 
issue  executions,  and  the  judgment  below  is  not  superseded.  But  in  some 
cases,  where  the  affirmance  did  not  appear  to  require  an  execution,  the  affirm- 
ance took  place  on  motion,  in  the  manner  asked  by  the  defendant  here. 
Fraser  v.  Gordon,  3  Clark  &  F.,  720.  In  like  manner  in  this  court,  on  an  ap- 
peal in  admiralt}',  though  suspending  the  judgment  below,  if,  after  duly  entered, 
it  is  not  prosecuted  and  the  defendant  only  asks  costs,  it  might  be  proper  only 
to  give  costs  and  to  enter  no  judgment  on  the  merits  when  none  is  asked. 
1  Hag.  Ad.,  267. 

But  if  the  defendant  objects  and  asks  judgment  on  the. merits,  after  the  case 
has  gone  so  far  as  to  be  ready  for  a  decision  on  them,  it  is  very  questionable 
whether  the  court  will  not  give  such  a  judgment.  We  can  issue  execution  if 
necessary,  and  there  are  some  proofs,  grounds  and  data,  on  which  to  render 
judgment  on  the  merits.    The  proceedings  which  suspended  or  vacated  the 
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judgment  below  being  abandoned  there  ought  to  be  judgment  in  chief  renewed 
there  or  here. 

Certainly  the  court  will  not  then  allow  leave  to  withdraw  the  case  by  dis- 
mission without  prejudice,  and  lose  all  which  has  been  done,  except  upon  the 
strongest  reasons  assigned,  showing  the  justice  or  necessity  of  it  to  effect  what 
is  right  and  legal.  I  regret  that  more  cases  in  point,  or  strongly  analogous, 
have  not  been  presented  nor  found  in  the  short  time  this  6ause  has  been  under 
consideration. 

But,  as  I  understand  that  much  property  and  the  adjustment  of  accounts 
with  several  parties  and  insurance  offices  are  tied  up  until  this  question  is  dis- 
posed of,  I  have  given  to  it  the  best  consideration  in  my  power  consistent  with 
the  emergency.  My  conclusion  on  the  whole  is  that,  the  appeal  here  having 
been  entered  by  the  plaintiff,  it  could  not  be  dismissed  as  if  the  original  libel 
was  nonsuited  on  payment  of  costs  merely,  provided  the  evidence  in  the  court 
below  had  come  up,  as  is  usual,  or  been  taken  down  in  writing  there,  and  pre- 
sented here,  so  that  the  merits  of  the  case  could  be  decided  in  this  stage  of 
the  proceedings  in  this  particular  cause. 

For  then  we  should  have  full  means  of  settling  the  merits  before  us,  at  the 
time  of  the  proposed  nonsuit.  The  defendant  also  asks  it,  and  ho  good  cause 
has  been  assigned  for  granting  special  leave  to  discontinue  the  original  bill  in 
this  late  stage  of  the  cause.  But  it  is  now  said  that  none  of  the  evidence  in 
the  court  below  was  in  writing,  or  filed  either  there  or  here  before  this  motion, 
though  it  has  been  done  since.  Conceding  this  to  be  the  true  state  of  the  case, 
we  had  no  means,  when  this  motion  was  made,  to  decide  understandingly  on 
the  merits,  looking  only  to  the  evidence;  none  had  yet  been  placed  before  the 
appellate  court.    2  Tidd,  Prac.,  796. 

But  there  is  another  aspect  of  the  case,  standing  thus,  which  may  enable 
the  appellate  court  to  enforce  the  merits,  and  which  has  been  merely  glanced 
at  before.  It  is  that  the  merits  have  been  fully  examined  in  the  court  below 
on  the  evidence  and  law ;  and,  though  the  judgment  there  rendered  is  appealed 
from,  yet  it  \%  prima  facie  right  until  shown  to  be  wrong.  See  Fuller  «.  Colby, 
Mass.  Dist.  (To  be  printed  in  next  volume.)  Hence  by  abandoning  the  at- 
tempt to  have  that  judgment  altered  in  this  court,  the  presumption  is,  without 
other  cause  shown,  that  the  judgment  below  is  correct. 

The  cause  being  in  an  appellate  court  by  regular  entry,  we  may  be  bound  in 
such  case  to  take  the  judgment  below  as  our  guide  for  the  merits,  when  noth- 
ing else  is  shown  as  to  them,  and  render  one  for  the  same  party  and  sum  as 
there,  if  the  case  be  not  prosecuted  here  by  the  appellant.  I  see  no  objection 
to  this  on  principle,  if  the  defendant  does  not  object,  it  being  as  to  .the  plaintiff 
all  which  he  has  recovered  after  one  full  hearing  and  trial,  and  more  than  he 
now  chooses  to  attempt  further  to  recover  in  this  appellate  tribunal,  after  put- 
ting the  respondents  to  greater  delay  and  costs. 

In  the  supreme  court  of  the  United  States,  if  one  party  does  not  appear  to 
argue  a  cause,  the  other  has  a  right  to  proceed  and  ask  for  judgment  on  the 
record,  and  the  court  will  hear  him  and  give  it.  Siglar  v,  Haywood,  8  Wheat., 
677.  And  by  several  rules  of  that  court,  when  one  party,  after  an  appeal  or 
writ  of  error,  does  not  pursue  it,  the  other,  side  is  entitled  either  to  have  the 
case  dismissed  or  to  ask  an  affirmance  of  the  judgment  below.  Rules  19,  30 
and  43 ;  1  How.  (Pref .). 

There  is  no  difficulty  as  to  forms,  any  more  than  principle,  in  this  appellate 
court  pursuing  such  a  course.    Thus,  where  a  cause  is  carried  to  the  higher 
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court  by  a  writ  of  error,  and  where  the  latter  has  operated  as  a  supersedeas^ 
the  judgment  is  soraetinies  rendered  in  a  like  way  in  the  appellate  couitt,  as  a 
judgment  in  chief,  to  carry  into  effect  the  decision  before  made  in  the  court 
below.  At  other  times  the  judgment  is  to  reverse  and  amend  or  reform  that 
given  below.     The  Amiable  Nancy,  3  Wheat.,  562;  Craig  v.  Eadford,  id.,  600. 

Again,  frequently  the  case  has  to  be  remanded  to  be  further  tried  below, 
according  to  the  principles  laid  down  in  the  appellate  tribunal.  9  Pet.,  328, 
539.  This  last  is  where  a  jury  is  used  below,  and  not  in  the  court  above. 
But  that  causes  no  embarrassment  in  this  case  here,  this  being  an  admiralty 
case,  and  of  course  triable  in  neither  by  a  jury.  If  the  judgments  in  such 
cases  are  reversed,  the  higher  court,  as  before  shown,  can  often  render  the 
judgment  which  ought  to  have  been  rendered  by  the  inferior  tribunal;  and 
in  such  case  it  does.  See  Choteau  v.  United  States,  9  Pet.,  146;  Yelv.,  117, 
118;  2  D.  &  E.,  657;  1  Bos.  &  PuL,  30;  Carth.,  181. 

And  if  it  reverses  the  decision  below  it  will  give  to  the  successful  party  the 
costs  he  was  entitled  to  there.  9  Clark  &  F.,  818.  If  it  affirm  that  decision 
it  will  render  judgment  in  chief  to  that  effect  and  enforce  it  with  additional 
costs  and  interest. 

Here  the  judgment  can,  therefore,  be  one  affirming  the  decree  below,  be- 
cause the  appeal  from  it,  though  entered  here,  is  not  prosecuted.  This  prin- 
ciple was  laid  down  in  The  San  Juan  Nepomuceno,  1  Hag.  Adm.,  267,  and 
The  Elizabeth,  id.,  226. 

To  be  sure,  there,  no  affirmance  of  the  decree  below  was  asked ;  but  judg- 
ment was  given  that  the  appeal  was  deserted  and  for  costs;  and  the  operation 
of  such  a  judgment,  whether  a  bar  of  another  action  or  not,  does  not  seem  to 
have  been  agitated.  So  in  all  the  cases  of  appeals  from  the  judgments  of 
justices  of  fhe  peace,  and  formerly  from  county  courts  to  the  supreme  courts 
in  New  England,  where,  as  in  admiralty  cases  here,  both  the  law  and  fact 
were  tried  over  again,  if  the  parties  pleased,  and  a  discontinuance  of  the  ap- 
peal, or  failure  to  enter  it,  as  well  as  a  neglect  to  prosecute  it  after  entered, 
were  followed  by  a  judgment  in  chief,  if  the  opposite  side  desired  it,  taking 
the  judgment  below  as  the  guide.  The  case  was  very  common  when  the  ap- 
peal was  not  entered  to  file  a  complaint  and  a  copy  of  the  judgment  below 
and  have  that  affirmed,  with  costs. 

In  oases  in  admiralty,  where  such  an  appeal  is  made  and  not  entered,  the 
judgment  or  decree  in  the  appellate  court  is,  as  just  shown  in  other  appeals, 
against  the  libelant  in  chief  for  having  deserted  his  appeal.  Dunlap,  Prac, 
323;  The  Montgomery,  1  Gall,  416;  1  Hag.  Ad.,  226.  Or  the  case  may  be 
remitted  to  the  court  below  for  further  proceedings  there.  And  it  surely  can 
be  and  should  be  in  chief,  if  desired  by  the  respondent,  and  if  rendered  in 
chief  the  judgment  below  is  the  only  and  the  true  guide. 

It  would  be  very  extraordinary  that  such  a  judgment  in  chief  cain  be  ren- 
dered here  when  the  appeal  is  not  entered,  which  seems  to  be  well  settled, 
and  cannot  be  after  it  is  entered  and  not  prosecuted.  If  the  original  libelant 
then  declines  to  prosecute  his  appeal  further  in  this  court  the  judgment  below 
will  be  affirmed;  as  no  reason  appears  why  the  libel  should  be  allowed  to  be 
discontinued  without  a  decision  on  the  merits,  merely  on  the  payment  of 

costs,  in  this  advanced  stage  of  the  proceedings. 
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HAMMERGEN  v.  SCHUERMIER 
(Circuit  Court  for  Minnesota:  1  McCrary,  486-488.    1880.) 

Opinion  by  Milleb,  J. 

Statemeitt  op  Facts. —  This  motion  is  founded  on  the  idea  that  the  former 
adjudication  in  the  state  court  was  on  the  merits  of  the  case,  and,  therefore, 
a  bar  to  the  action.  The  case  was,  and  is  now,  an  action  for  personal  injuries. 
It  was  submitted  to  the  state  court,  the  jury  sworn,  the  proof  submitted  to 
the  jury,  and  when  the  plaintiflf  got  through  with  his  evidence  the  defend- 
ant moved  the  court  to  dismiss  the  action  because  the  plaintiff  had  not  made 
out  a  sufficient  case,  and  the  record  states  that  the  judge  for  that  reason 
dismissed  it. 

§  2605.  Ifo7i8uit  is  not  ajudgrnent  on  the  fnerits. 

Now,  that  is  an  ordinary  case  of  nonsuit.  Nonsuit  is  voluntary  or  invol- 
untary. Voluntary  nonsuit  is  where  a  party  submits  to  the  court  and  says, 
'*  I  have  not  made  out  a  case,"  and  asks  that  it  be  dismissed ;  involuntary  non- 
suit is  just  this  case:  when  the  case  is  before  the  jury,  and  the  plaintiff  having 
introduced  all  of  his  evidence,  the  defendants  say,  ^'It  is  not  Sufficient  to  go 
to  the  jury,  and  we  ask  for  a  nonsuit,"  and  the  court  says,  "  You  shall  have 
it."  All  such  cases,  from  time  immemorial,  have  been  considered  as  not  being 
judgments  on  the  merits.  The  court  says:  ^' As  far  as  you  have  gone  j'ou 
have  not  made  out  a  case.  That  does  not  say  that  you  cannot  go  any  further 
some  other  time,  and  taking  the  facts  you  cannot  make  a  case,  but  says  up  to 
this  time  you  have  not  made  out  a  case;  you  have  not  made  a  case  which, 
requires  that  judgment  on  the  merits  should  be  rendered;  }'ou  simply  have 
not  made  a  case  up  to  the  present  time." 

§  2606.  The  opinion  of  the  court  granting  nonsuit  is  no* part  of  the  record. 

Defendant's  counsel  sa3'S  in  this  particular  case  the  judge  of  the  state  court 
based  the  decision  on  the  ground  that  the  plaintiff  has  himself  shown  by  his 
testimony  that  he  was  in  fault,  and  that  he  was  guilty  of  some  contributory 
negligence,  and  he  cannot  recover  if  that  has  been  shown  on  the  trial,  and 
that  had  been  so  found  by  the  jury.  If  he  had  gone  to  the  jury,  and  the  court 
had  so  instructed  the  jury,  it  would  have  been  a  trial  on  the  merits.  But  the 
only  way  that  we  find  this  is  in  the  opinion  of  the  court.  That  opinion,  in  my 
judgment,  is  no  part  of  the  record.  I  doubt  very  much  whether  that  opinion 
can  be  produced  in  this  case  —  that  is,  to  show  it  to  the  jury.  I  don't  wish  to 
preclude  the  question,  but  I  don't  see  how  you  can  produce  that  as  a  decision 
on  the  merits.  Defendants  say  that  the  plaintiff  had  shown  his  own  contribu- 
tory negligence.  It  is  very  obvious  that  contributory  negligence  is  a  defense. 
That  has  been  decided  over  and  over,  and  it  is  no  part  of  the  plaintiff's  case. 
It  was  part  of  the  defendant's  case.  If  there  was  any  proof  of  it  he  must 
have  drawn  it  out  by  cross-examination  in  some  way.  I  have  no  doubt  that 
the  plaintiff  in  this  case  had  a  right  to  go  to  the  jury  on  the  question  of  con- 
tributorj^  negligence,  but  the  judge  took  it  away  from  them.  There  was  no 
trial  on  the  merits,  and  therefore  no  bar  to  the  action.  Motion  for  judgment 
on  the  pleadings  is  overruled. 
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WILLIAMS  V.  SINCLAIR. 
(Circuit  Court  for  Michigan:  3  McLean,  28&-291.    1843.) 

Opinion  of  the  Court. 

Statement  of  Facts. —  This  action  of  assumpsit  is  brought  on  the  following 
state  of  facts:  The  defendant  was  county  treasurer  in  1840,  and  as  such  made 
sales  of  lands  at  public  auction,  returned  as  non-resident  land  for  non-pay- 
ment of  the  taxes  tor  the  year  1837.  At  the  sale  the  plaintiff  purchased  a 
large  number  of  tracts,  on  which  he  paid  several  thousand  dollars,  and  re- 
ceived from  the  defendant,  for  each  tract,  the  usual  certificate  of  sale.  The 
defendant,  it  is  alleged,  added  several  illegal  items  to  the  tax  charges,  and  in- 
cluded them  in  the  aggregate  sura  for  which  each  tract  was  sold,  thereby,  as 
the  plaintiff  insists,  rendering  the  sale  illegal  and  void.  Of  the  sums  thus  re- 
ceived the  defendant  paid  over  to  the  county  the  tax  and  interest,  and  retained 
the  illegal  charges;  and  this  action  is  brought  to  recover  the  amount  thus  ille- 
gally exacted.  On  the  trial  the  plaintiff,  having  served  the  defendant  with  a 
bill  of  particulars,  discovered  that  the  items  were  erroneously  put  down,  sub- 
mitted to  a  nonsuit,  with  leave  to  move  to  set  it  aside.  And  now  that  motion 
is  made. 

§  2607.  WAere  a  plaintiff  has  been  surprised  or  where  he  has  merits  a  non- 
suit will  be  set  aside  in  the  absence  of  negligence. 

This  motion  is  addressed  to  the  discretion  of  the  court.  Where  a  plaintiff 
has  suffered  a  nonsuit,  through  gross  carelessness,  or  where  it  is  manifest  from 
the  trial  that  he  is  without  merits,  the  court  will  not  set  aside  the  nonsuit. 
And  in  this  respect  it  comes  under  the  rule  applicable  to  a  motion  for  a  new 
trial.  But  where  the  plaintiff  has  been  surprised,  or  where  it  is  clear  that  he 
has  merits,  the  nonsuit  will  be  set  aside.  This  will  be  done  on  both  grounds, 
for  the  purposes  of  justice.  As  the  court  usually  requires  the  plaintiff  to  pay, 
at  least,  the  costs  of  the  trial,  if  not  all  the  costs'  that  have  accrued,  no  hard- 
ship is  imposed  on  the  defendant.  If  the  defendant  acted  fraudulently,  as 
alleged,  in  charging  illegal  items  as  a  part  of  the  tax,  which  items  ho  retained 
and  did  not  pay  over  to  the  county  or  state,  it  is  not  clear  that  the  plaintiff 
may  not  recover  the  amount.  He  cannot  recover  the  illegal  items  from  the 
owner  of  the  land,  as  the  owner  can  only  be  charged  with  the  tax  imposed 
by  law.  The  county  or  state,  never  having  received  the  items,  cannot  be 
called  on  to  refund  them;  and  the  defendant,  having  received  them  without 
authority  of  law,  may  be  compelled  to  account  to  the  plaintiff.  At  least  the 
facts  show  that  plaintiff  has  ^ prima  facie  case.  The  nonsuit  is  set  aside,  on 
the  plaintiff's  paying  the  costs  of  the  term. 

JACKSON  V,  WALDRON. 
(Circuit  Court  for  Tennessee:  5  Federal  Reporter,  245-348.    1880.) 

Opinion  by  Hammond,  J. 

Statement  of  Facts. —  This  case  was  tried  by  stipulation  without  a  jury. 
,  It  was  a  suit  by  the  receiver  of  a  national  bank  upon  a  note  for  $8,000,  to 
which,  among  other  defenses,  by  special  plea,  the  defendant  pleaded  that  the 
plaintiff  was  not  receiver  as  alleged.  The  plaintiff  offered  his  own  deposition, 
to  which  was  attached  what  purported  to  be  a  copy  of  his  appointment,  veri- 
fied only  by  his  own  sworn  statement  that  it  was  a  true  copy.  This  proof  was 
rejected  on  objection  by  defendant  as  incompetent,  because  the  appointment 
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could  only  be  authenticated  by  a  proper  certificate  from  the  treasury  depart- 
ment at  Washington,  as  provided  in  the  Eevised  Statutes.  R  S.,  §  882  et  aeq. 
Thereupon  the  plaintiff  voluntarily  took  a  nonsuit,  which  he  now  moves  to  set 
aside  on  payment  of  the  costs,  and  to  reinstate  the  cause  upon  the  docket. 
This  is  resisted  upon  the  ground  that  it  was  gross  negligence  not  to  be  pre- 
pared with  the  proof,  and  the  court  should  not  tolerate  a  practice  encouraging 
such  negligence;  and  upon  the  further  ground  that  the  defendant,  on  a  new 
suit  being  brought,  wishes  to  change  his  defense  to  a  special  plea  of  non  est 
factum. 

The  attorney  for  the  plaintiff,  in  support  of  the  motion,  files  his  afiSdavit 
stating  that  the  papers  had  been  mislaid  until  a  few  days  before  the  trial ;  that 
in  looking  over  them  he  saw  a  seal  and  supposed  it  was  the  seal  of  the  treas- 
ury department,  and  did  not  notice  otherwise  until  the  trial;  and  that  he  was 
misled  because  no  objection  was  taken  before  the  trial. 

It  is  difficult  to  see  how  any  one  could  mistake  the  mode  of  proof  adopted 
in  this  deposition  for  that  pointed  out  by  the  Kevised  Statutes,  but  the  attorney 
here  swears  that  he  made  that  mistake,  and  the  only  question  is  whether  the 
affidavit  shows  sufficient  cause. 

§  2608.  Under  what  ciroumstancee  a  nonsuit  will  he  set  aside.  For  surprise^ 
not  for  negligence. 

It  was  not  formerly  usual  to  grant  a  new  trial  after  nonsuit,  but  for  the  sake 
of  obtaining  justice  it  may  now  be  had  in  that  as  well  a«  other  cases.  Tidd's 
Pr.,  905;  Bac.  Ab.,  tit.  "Nonsuit;"  Comyn's  Dig.,  tit.  "Pleader,  XI;"  Sadler 
V.  Evans,  4  Burr.,  1984.  An  affidavit  showing  cause  is  undoubtedly  necessary, 
and  this  implies  that  there  must  be  some  good  and  sufficient  reason  moving 
the  court  to  exercise  its  discretion  to  grant  or  refuse  the  motion.  Bearing  v. 
Taylor,  1  Tenn.,  49;  Sharpless  v.  Sevier,  id.,  117;  McAllister  v,  Williams,  id., 
119;  Union  Bank  v.  Carr,  2  Humph.,  345;  Trice  v.  Smith,  6  Yerg.,319;  Sayers 
V.  Holmes,  2  Cold.,  259. 

We  have  no  statute  in  Tennessee  authorizing  a  court  to  set  aside  a  voluntary- 
nonsuit,  but  it  is  the  constant  practice  to  do  it,  as  the  above  cases  will  show. 
The  code  enacts  that  the  plaintiff  may,  at  any  time  before  the  jury  retires,  or 
before  the  cause  is  finally  submitted  to  the  court,  take  a  nonsuit.  T.  &  S. 
Code,  2964, 2966.  Eead  in  the  light  of  the  very  able  exposition  of  the  common 
law  on  this  subject  found  in  the  case  of  Folger  v.  The  Robert  G.  Shaw,  2 
Woodb.  &  Minot,  531,  these  statutes  imply  indulgence  to  the  plaintiff  beyond 
the  common-law  rules  in  his  favor,  and,  I  think,  suggest  a  more  liberal  policy 
than,  without  thos.e  statutes,  we  would  be  authorized  to  adopt.  In  McAllister 
V.  Williams,  supra^  it  is  said  that  the  setting  aside  a  nonsuit  so  as  to  make 
way  for  a  trial  is  more  to  be  compared  with  the  principles  which  govern  the 
court  in  granting  continuances  than  those  which  obtain  in  granting  a  new 
trial.  And  in  Williams  v,  Sinclair,  3  McLean,  289,  it  is  said  where  a  plaintiff 
has  suffered  a  nonsuit  through  gross  carelessness,  or  where  it  is  manifest  from 
the  trial  that  he  is  without  merits,  the  court  will  not  set  aside  the  nonsuit. 
But  where  the  plaintiff  has  been  surprised,  or  where  it  is  clear  he  has  merits, 
the  nonsuit  will  be  set  aside.  This  will  be  done  on  both  grounds  for  the  pur- 
poses of  justice.  As  the  court  usually  requires  the  plaintiff  to  pay  at  least 
the  costs  of  the  trial,  if  not  all  the  costs  that  have  accrued,  no  hardship  is  im- 
pDsed  on  the  defendant.  In  Sharpless  v,  Sevier,  svjpra^  a  failure  to  procure 
documentary  proofs,  after  exertions  made,  was  held  sufficient,  and  I  think  all 

the  Tennessee  cases  above  cited  indicate  a  verj^  liberal  practice  on  this  subject. 
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The  case  of  Murray  v.  Mareh,  2  Hayw.  (N.  C),  472,  decided  by  Mr.  Chief 
Justice  Marshall  and  Mr.  District  Judge  Potter,  coming  as  it  -does  from  that 
source  and  our  mother  state,  from  which  we  have  derived  many  of  our  laws, 
is  strongly  against  the  plaintiff  here,  and  but  for  the  considerations  above 
mentioned  arising  out  of  our  own  state  practice  would  be  conclusive.  In 
that  case  depositions  supposed  to  be  sufficient  were  rejected  because  not  prop- 
erly taken;  and  it  was  held  that  if  a  plaintiff,  supposing  himself  ready,  press 
for  trial,  and  it  is  found  on  trial  that  the  testimony  he  relied  on  cannot  be 
given  in  evidence  as  he  expected,  and  he  be  nonsuited,  the  allegation  of  sur- 
prise shall  not  prevail  to  set  aside  the  nonsuit.  So  in  Thompson  v,  Thomp- 
son, id.,  612,  where  an  attested  copy  of  a  bill  of  sale  was  offered  in  the 
absence  of  the  original,  a  motion  to  set  aside  the  nonsuit  was  refused  because 
that  was  not  surprise,  but  negligence.  And  see  Arrington  v.  Coleman,  id., 
489,  and  the  cases  cited  in  the  note  to  Rutledge  v.  Read,  id.,  428  (2d  ed.  by 
Battle);  Person  v,  Davey,  1  Murph.,  115;  Lester  v.  Zachary,  1  Carolina  Law 
Reports,  50;  Wellborn  v.  Younger,  3  Hawks,  205. 

These  North  Carolina  cases  would  forbid  the  setting  aside  this  nonsuit;  but, 
as  it  is  clear  that  a  new  suit  could  be  brought  in  this  case,  no  injury  can  re- 
sult to  the  defendant  by  reinstating  this  one,  which  is  obviously  a  suit  of 
merit  on  the  part  of  the  plaintiff.  It  seems  to  me  this  is  a  controlling  consid- 
eration in  the  case.  The  court  will,  at  least  in  Tennessee,  lend  a  ready  ear  to 
applications  of  this  character,  if  the  suit  of  the  plaintiff  be  meritorious;  but 
will  not  consider  them  favorably  if  it  appear  that  there  is  no  merit  in  the 
plaintiff^s  case. 

The  defendant,  under  the  circumstances,  should  be  allowed  to  reform  his 
pleadings  if  he  shall  be  so  advised.  The  plaintiff  will  pay  all  the  costs  of  the 
suit,  and  upon  their  pa^^ment  let  the  nonsuit  be  set  aside.    Motion  granted. 

§  2609.  A  peremptory  nonsuit  cannot  be  ordered  ap^aiDst  the  will  of  the  plaintiff.  Holt 
V.  Van  Epps,*  1  Dak.  T'y.  206;  D'Wolf  v.  Rabaud,  1  Pet,  476;  Crane  v.  Morris,  6  Pet,  698; 
Castle  V.  BuUard,  23  How.,  172;  City  Bank  of  Columbus  v.  Beach,  1  Blatch.,  438. 

§  8610.  The  circuit  courts  cannot  direct  a  peremptory  nonsuit  when  the  plaintiff  is  pres- 
ent in  court  and  claims  the  right  to  submit  his  case  to  the  jury.  Merchants'  Bank  v.  State 
Bank,*  3  Cliff..  205;  Spring  Co.  v.  Edgar,* 9  Otto,  645;  Elmore  v.  Grimes.*  1  Pet,  469. 

g  Stfll.  The  circuit  court  cannot  order  a  peremptory  nonsuit  against  the  will  of  the  plaint- 
i£f,  but  the  defendant  may  at  any  time  after  the  clo3e  of  the  plaintiff's  case  move  the  court  to 
instruct  the  jury  that  the  plaintiff's  evidence  is  not  sufficient  to  warrant  a  verdict  in  his  favor. 
Insurance  Co.  v,  Folsom,  18  Wall.,  237. 

g  2612.  A  nonsuit  against  plaintiff's  consent  will  be  reversed.  Thompson  v.  Campbell,* 
Hemp.,  8. 

g  2613.  Under  the  code  of  Oregon,  and  by  the  later  and  better  rule  at  common  law,  a  non- 
aait  can  be  granted  on  motion  of  the  plaintiff  only  before  the  trial  commences.  After  the 
trial  has  commenced  the  plaintiff  has  no  right  to  a  nonsuit  except  by  the  consent  of  the  de- 
fendant.   United  States  v.  Humason.  7  Saw.,  253. 

§  26 14.  Qucere:  Whether  or  not  the  act  of  June  1,  1872,  conforming  the  practice  in  the 
federal  courts  to  that  of  the  state  court,  authorizes  the  circuit  court  to  enter  a  nonsuit  against 
the  will  of  the  plaintiff.     Railroad  Co.  v.  Pollard,*  23  Wall.,  341. 

§  2615.  It  is  not  the  practice  in  the  United  States  courts  to  nonsuit  a  plaintiff  against  his 
consent  after  he  has  introduced  evidence,  but  to  submit  the  case  to  the  jury  under  proper  in- 
structions.    Carr  v.  Gale,  8  Woodb.  &  M.,  38. 

S  2616.  A  Jnd|;nient  of  nongnit  is  not  a  bar  to  a  subsequent  action  brought  for  the  same 
cause.     Evans  v.  White,  Hemp.,  296. 

§  2617.  Unless  a  nonsuit  is  shown  to  have  been  on  the  merits  it  will  be  no  bar  to  a  subse- 
quent action ;  and  even  if  it  is  so  shown  it  is  doubtful  if  it  will  be  a  bar  in  law.  Greely  t;. 
Smith,  1  Woodb.  &  M.,  181. 

g  261 8,  A  judgment  of  nonsuit,  even  upon  an  agreed  statement  of  facts,  cannot  be  pleaded 
in  bar  to  a  new  suit,  although  it  was  rendered  by  a  court  of  competent  jurisdiction,  and  was 
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between  the  same  parties  and  for  the  same  subject-matter.  But  final  judgment  on  an  agreed 
statement  of  facts  constitutes  a  bar  to  a  new  suit  like  any  other  final  judgment.  Derby  v. 
Jaques,  1  Cliff.,  425. 

§  2619.  On  an  agreement  by  which  the  case  is  taken  from  the  jury  and  submitted  to  the 
court  on  a  statement  of  facts,  the  plaintiff  to  be  non-pros'd  if  the  facts  were  insufficient,  a  rum 
pro8»  has  no  different  effect  from  any  other  nonsuit  and  will  not  bar  another  action.  Homer 
V.  Brown,*  16  How.,  354. 

§  2620.  A  nonsuit  is  not  a  bar  to  another  libel  if  it  was  voluntary  and  not  by  judgment  of 
the  court.    Jay  v,  Almy,  1  Woodb.  &  M.,  262. 

§  2621.  Proper  case  for  nonsnit. —  In  issues  of  fact  triable  by  a  jury  the  plaintiff  will  be 
permitted  to  suffer  a  nonsuit  at  any  time  before  the  jury  actually  find  their  verdict,  but  never 
afterwards.  And  after  an  issue  joined  upon  a  plea  of  nul  tid  record,  which  in  an  issue  of 
law  triable  by  the  court,  and  a  judgment  thereon  by  the  court,  there  can  be  no  nonsuit. 
Stewart  v.  Gray,  Hemp.,  94. 

§  2622.  When  the  declaration  is  fatally  defective  a  nonsuit  will  be  affirmed  without  exam- 
ining the  reasons  of  the  court  below.     Earhart  v.  Campbell,*  Hemp.,  48. 

§  2628.  "Where  an  action  is  brought  by  a  person  capable  of  suing  at  the  time,  but  who  be- 
comes incapable  while  it  is  depending,  the  disability  must  be  pleaded.  Where  an  action  is 
brought  by  a  person  who  has  no  right  to  sue  the  plaintiff  may  be  nonsuited.  Yeaton  v,  Lynn, 
5  Pet,  224. 

§  2624.  Under  the  Wyoming  practice  a  motion  for  a  nonsuit  may  properly  be  granted  in  a 
replevin  case  where,  upon  the  plain tifiTs  own  evidence,  it  appears  that,  before  the  beginning 
of  the  suit,  he  had  parted  with  all  title  to  the  property  in  question ;  and  the  defendant  may 
immediately  impanel  a  new  jury  and  have  his  damages  assessed  by  them.  Bath  v,  Inger- 
soll.*  1  Wyom.  Ty,  280. 

§  2625.  When  nonsuit  vrlll  not  be  granted.—  The  courts  of  the  United  States  are  not  em- 
powered to  grant  nonsuits  in  cases  where  evidence  has  been  taken.  Boucicault  v.  Fox,  5 
Blatch.,  87. 

§2626.  A  plaintiff  will  not  be  nonsuited  against  his  consent  in  the  United  States  courts 
after  ho  has  once  put  in  competent  testimony ;  but  such  testimony  will  be  submitted  to  the 
jury  under  instructions  to  which  the  defendant  can  except  if  not  satisfactory  to  him.  Carr 
V,  Gale,  3  Woodb.  &  M.,  38. 

§  2627.  The  court  will  not  take  a  cause  from  the  jury  on  motion  for  a  nonsuit  if  there  is 
even  slight  evidence.    Ward  v.  Moorey,*  1  Wash.  Ty,  122. 

g  2628.  A  court  will  not  take  a  case  from  the  jury  and  order  a  nonsuit  when  there  is  any 
evidence  which  would  warrant  them  in  finding  a  verdict  for  the  plaintiff.  Bas  v,  Steele,  3 
Wash.,  881. 

g  2629.  A  defendant  cannot  make  a  ground  of  nonsuit  the  want  of  proper  averments  in 
the  declaration,  and  consequently  the  want  of  evidence  to  prove  facts  not  averred.  Bas  v. 
Steel,*  Pet.  C.  C,  406. 

§  26S0.  A  suit  should  not  be  dismissed  because  acqptaanot  served  was  erroneous,  when  an 
alias  capias  executed  on  defendant  is  correct.    Scull  v.  Kuykendall,*  Hemp.,  9. 

§  2681.  A  rule  to  try  or  non  pros,  will  not  be  enforced  where  neither  declaration  nor  plea 
has  been  filed.     Sulivan  v.  Browne,  2  Wash.,  204. 

§  2682.  Application  for  a  nonsuit  having  been  made  on  the  ground  of  failure  to  give  se- 
curity for  costs,  and  security  having  been  thereupon  offered,  the  court  accepted  it  though 
sixty  days  had  elapsed.    Beverez  v.  Camelos,*  1  Cr.  C.  C,  60. 

g  2688.  A  nonsuit  cannot  be  granted  on  the  ground  that  one  of  the  plaintiffs  was  a  minor 
at  the  beginning  of  the  suit.  Such  objection  must  be  taken  in  some  other  manner.  Newton 
V.  Brown,*  1  Utah  Ty,  287. 

g  2634.  Taking  off  nonsnit. —  A  nonsuit  suffered  in  consequence  of  objections  taken  to 
the  formal  execution  of  a  commission  to  take  testimony,  of  which  objections  the  plaintiff^s 
counsel  had  no  notice  until  he  was  surprised  by  them  at  the  trial,  will  be  taken  off  upon  pay- 
ment of  the  costs  up  to  that  time.     Dodge  v.  Israel,  4  Wash.,  328. 

g  2685.  Where  a  plaintiff  believes  himself  ready,  and  presses  for  trial,  and  he  finds  that  the 
evidence  relied  upon  cannot  be  admitted,  a  nonsuit  will  not  be  set  aside  on  the  ground  of 
surprise.    Murray  v.  Marsh,*  2  Hay  w.  (N.  C),  290. 

g  2686.  It  is  not  ground  for  a  writ  of  error  that  the  judge  below  refused  to  reinstate  a  cause 
after  nonsuit.    United  States  v.  Evans,  5  Cr.,  280. 

g2687.  Where  the  plaintiff  had  become  nonsuit  and  his  case  was  then  reinstated,  the 
court  refused  to  allow  the  defendant  to  plead  the  statute  of  limitations,  unless  be  could  show 
by  affidavit  that  the  plea  was  necessary  to  the  justice  of  the  case.  Mclver  v.  Moore,  1  Cr. 
C.  C,  90. 
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g  3688.  As  to  one  of  soTeral  plaintifik — At  common  law  there  cannot  be  regularly  a  non- 
suit as  to  one  and  a  verdict  as  to  other  plaintiffs.    Castle  v.  BuUard,  28  How.,  172. 

§  2639.  An  entry  **  that  the  said  suit  is  not  prosecuted  and  be  dismissed  *'  is  nothing  more 
than  the  entry  of  a  nonsuit,  and  does  not  imply  that  the  plaintiffs  had  no  cause  of  action  or 
that,  if  they  had,  they  intended  to  renounce  it,  or  that  it  was  adjusted.  Haldeman  v.  United 
States,  1  Otto,  584. 

§  2640.  A  writ  of  error  will  not  lie  on  a  judgment  of  nonsuit  to  which  the  plaintiff  has 
submitted  in  the  court  below.     Evans  v.  Phillips,  4  Wheat,  78. 

§  2tt41.  Not  used  in  eonrt  of  claims. —  As  the  United  States  need  not  suffer  suit  unless  it 
chooses,  when  it  submits  to  suit  in  the  court  of  claims  it  will  be  taken  to  waive  technicalities 
and  desire  adjudication  on  the  merits.  Also  costs  are  not  given  to  either  party  in  this  court. 
Hence  where  a  plaintiff  appears  to  have  a  valid  claim,  but  the  evidence  is  too  defective  to 
permit  judgment,  the  court,  instead  of  nonsuiting  the  plaintiff,  will  suspend  the  case  until  it 
is  seen  whether  the  proof  can  be  supplied.    Crowell  v.  United  States,*  6  Ct.  CL,  28, 


XX.  Parties. 

■ 

1.  At  Law. 

SuMKART— 2IZZ  covenantees  to  Join  in  suit,  §  2642.—  Suit  by  survivor  of  joint  obligees,  §2648.— 
AU  obligees  to  join  though  not  all  benefited  by  the  bond,  §  2644.— Sut^  on  judgment  against 
joint  defendants,  §  2645. —  Joint  obligors  to  be  made  parties,  %2^fi. — Suit  against  joint  de- 
fendants  when  only  one  teas  taken,  §  2m.— Suit  by  executor  of  deceased  partner,  §  2648. 

§  2642.  All  covenantees  must  join  in  a  suit  on  the  covenant  though  only  one  of  them  has 
sealed  it ;  and  it  is  not  necess^y  that  they  all  be  named  in  the  covenant  if  they  are  described 
so  as  to  be  identified.     Seymour  v.  Western  Railroad  Co.,  §  2649. 

§  2648.  If  one  of  iwo  joint  obligees  in  a  bond  be  dead,  the  survivor  may  sue  in  his  own 
name  on  suggesting  the  fact.     Farni  v.  Tesson,  g§  2650,  2651. 

g  2644.  Though  by  the  condition  of  a  bond  it  be  not  for  the  benefit  of  all  the  obligees^  they 
musi  all  join  in  a  suit  upon  it.    Ibid, 

§  264o.  In  a  suit  upon  a  joint  judgment  against  two  defendants,  both  should  be  made  par^ 
ties  if  capable  and  within  the  jurisdiction.    Oilman  v.  Rives,  ^§  2652-2654. 

§  2646»  As  a  general  rule  all  joint  obligors  or  contractors  should  be  made  parties  to  the  suit. 
Ibid. 

§  2647.  A  plaintiff  who  has  declared  jointly  against  two  defendants  as  being  in  custody, 
when  in  fact  only  one  was  taken  on  the  capias,  cannot  obtain  judgment  against  one  until 
the  other  has  been  proceeded  against  as  far  as  the  law  authorizes,  for  the  purpose  of  forcing 
an  appearance.    Barton  v.  Petit,  §  2655. 

S  2648.  The  executor  of  a  deceased  partner  cannot  bring  a  separate  suit  for  his  proportion 
of  a  partnership  claim  upon  an  allegation  that  the  other  partners  had  refused  to  join  him  as 
complainants  herein.    Kirby  v.  Railroad  Ck).,  §  2656. 

[NOTB8.— See  §§  2657-2765.] 

SEYMOUR  V.  WESTERN  RAILROAD  CO. 
(16  Otto,  820-822.     1882.) 

Ebrob  to  IT.  S.  Circuit  Court,  District  of  North  Carolina. 

Opinion  by  Mb.  Justicb  Gbay. 

Statement  of  Facts. —  This  is  an  action  of  covenant,  brought  by  Silas  Sev- 
mour  and  tfiree  other  persons,  describing  themselves  as  copartners  trading  in 
the  name  and  style  of  S.  Seymour  &  Company,  and  prosecuted  since  the  death 
of  one  of  them  by  the  survivors,  against  the  Western  Bailroad  Company, 
upon  an  agreement  purporting  to  be  made  between  the  defendant  of  the  first 
part,  "  and  Silas  Seymour  and  such  other  parties  as  he  may  associate  with 
him  under  the  name  of  S.  Seymour  &  Company,  of  the  city  of  New  York,  of 
the  second  part; "  by  which  ^'  the  said  S.  Seymour  &  Company,  parties  of  the 
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second  part,"  agree  to  construct  a  railroad  as  therein  specified;  and,  "  for  and 
in  consideration  of  the  faithful  performance  by  the  said  S.  Seymour  &  Com- 
pany, parties  of  the  second  part,  of  all  and  singular  the  conditions  herein  con- 
templated or  contained  on  their  part  proper  for  them  to  do,  the  Western  Rail- 
road Company  of  the  first  part "  agrees  to  pay  /'  unto  the  said  S.  Seymour  & 
Company,  parties  of  the  second  part,"  certain  sums  in  money,  stock  and  bonds. 
The  agreement  states  that "  the  parties  hereto  have  interchangeably  set  their 
hands,"  is  duly  signed  and  sealed  in  behalf  of  the  defendant,  and  is  also 
signed  "  S.  Seymour  &  Co.,"  but  is  not  otherwise  signed  nor  sealed  in  behalf 
of  the  plaintiffs  or  either  of  them. 

At  the  trial  the  plaintiffs  proved  the  execution  of  the  agreement  declared 
on,  and  offered  evidence  tending  to  show  that  Seymour  executed  it  in  behalf 
and  by  authority  of  the  firm  of  S.  Seymour  &  Company;  that  at  its  date  and 
until  the  subsequent  stoppage  of  work  under  it  the  plaintiffs  composed  that 
firm;  that  Seymour  and  the  three  others,  as  the  persons  whom  he  associated 
with  himself  under  the  name  of  S.  Seymour  &  Company,  immediately  began 
and  afterwards  performed  work  upon  the  railroad  under  the  agreement,  the 
results  of  which  had  ever  since  been  enjoyed  by  the  defendant;  and  that  the 
defendant  knew  that  the  plaintiffs  composed  the  firm  of  S.  Seymour  &  Com- 
pany, and  were  working  upon  its  road  under  the  agreement  as  contractors. 
But  the  judge  excluded  the  evidence,  ruled  that  there  was  a  variance,  directed 
a  verdict  for  the  defendant,  and  rendered  judgment  thereon ;  and  the  plaintiffs 
alleged  exceptions. 

§  2649.  All  the  parties  to  a  covenant  must  join  in  an  action  although  only 
one  has  sealed  the  contract.     Cases  cited. 

The  court  is  of  opinion  that  these  rulings  were  erroneous.  In  an  action 
ppon  a  covenant  made  with  two  or  more  persons,  all  the  covenantees  must 
join,  although  only  one  of  them  seals  the  agreement.  Petrie  v.  Burj^,  5  Dow. 
&  Ry.,  152;  S.  C,  3  B.  &  C,  353;  Philadelphia,  Wilmington  &  Baltimore  K.  Co. 
V.  Howard,  13  How.,  307,  337.  It  is  not  necessary  that  all  of  them  should  be 
named  in  the  contract;  it  is  sufficient  that  they  are  so  described  therein  that 
they  can  be  identified.  Shep.  Touch.,  236;  Gresty  v.  Gibson,  Law  Hep.,  1 
Ex.,  112;  Eeeves  v.  Watts,  Law  Kep.,  1  Q.  B.,  412;  S.  C,  7  B.  &  S.,  523; 
M'Laren  v.  Baxter,  Law  Rep.,  2  C.  P.,  559.  And  upon  a  covenant  with  a  part- 
nership by  its  partnership  name  only,  all  who  are  partners  at  the  time  of  its 
execution  may  sue.  Hoffman  v.  Porter,  2  Brock.,  156;  Brown  v.  Bostian,  6 
Jones'  (N.  C.)  L.,  1;  1  Lindley  on  Partnership  (4th  ed.),  476. 

The  agreement  decl&.red  on  —  by  the  recital  that  it  is  made  between  the  de- 
fendant and  "  Silas  Sej^mour  and  such  other  parties  as  he  may  associate  with 
him  under  the  name  of  S.  Seymour  &  Company,"  by  the  repeated  mention  of 
"  the  said  S.  Seymour  &  Company,"  parties  of  the  second  part "  and  by  the 
signature  of  "  S.  Seymour  &  Co." — appears  to  the  court  to  manifest  the  inten- 
tion of  both  parties  to  the  agreement  to  be  that  all  the  persons  associated  to- 
gether under  the  name  of  S.  Seymour  &  Company,  at  the  time  of  the  signing 
of  the  agreement,  should  do  the  work  and  receive  the  compensation  thereia 
stipulated. 

It  follows  that  the  plaintiffs,  upon  proving  to  the  satisfaction  of  a  jury  the 
facts  above  stated,  which  they  offered  to  prove,  would  be  entitled  to  maintain 
their  action.  The  judgment  for  the  defendant  must  therefore  be  reversed, 
and  the  case  remanded  with  directions  to  set  aside  the  verdict  and  order  a  new 
triaL 
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FARNI  r.  TESSON. 
(1  Black.  309-815.   1861.) 

Ebrob  to  TJ.  S.  Circuit  Court,  District  of  Missouri. 

Statement  of  Facts. —  This  was  a  suit  upon  an  injunction  bond,  in  which 
Tesson  and  Danger,  partners,  and  the  sheriff  and  two  agents  and  trustees  were 
the  obligees,  the  latter  three  having  no  personal  interest  therein.  Tesson  sued 
alone,  alleging  the  death  of  Danger,  and  the  want  of  interest  in  the  others. 

§  2650*  If  one  of  two  joint  obligees  in  a  hond  he  dead  the  sw^vivor  m^y  sue 
in  his  name  alone  thereon. 

Opinion  by  Mjl  Justice  Griee. 

The  amendments  made  to  the  declaration  after  demurrer  have  not  removed 
the  original  mistake  as  to  the  parties  who  should  have  been  joined  as  plaint- 
iffs. In  an  action  of  debt  on  bond  the  demand  is  for  the  penalty.  The  con- 
dition of  the  bond  is  no  part  of  the  obligation.  It  is  true  the  judgment 
for  the  penalty  will  be  released  on  performance  of  the  condition  annexed  to 
it.  The  plaintiff  may  declare  on  it  as  single,  and  defendant  would  then  have 
to  pray  oyer  of  the  deed,  and  have  the  condition  put  on  the  record,  so  that  he 
could  plead  a  performance  of  it,  or  any  other  defense  founded  on  it.  The  bond 
being  set  forth  at  length  in  the  declaration  precluded  the  necessity  of  oyer, 
but  did  not  relieve  the  pleader  from  the  mistake  patent  in  his  plea.  He  sues 
on  a  several  covenant  to  pay  a  sum  of  money  to  A.,  and  shows  a  covenant  to 
pay  A.,  B.  and  C.  jointly.  If  one  of  the  joint  covenantees  be  dead,  a  sugg^- 
tion  of  that  fact  is  sufficient  to  show  a  right  to  sue  in  the  names  of  the  sur- 
vivors. I 

§  2  65 1  •  Though  by  the  condition  in  a  hond  it  he  not  for  the  joint  heneJU  of  all 
tJie  6h,ligee9^  they  must  join  in  a  suit  upon  it. 

If,  by  the  condition,  the  money  to  be  recovered  be  not  for  the  joint  benefit 
of  all,  the  suggestion  of  that  fact  cannot  alter  the  obligation ;  but  will  show 
only  that,  though  all  the  parties  to  it  should  join  in  the  suit,  and  show  a  legal 
title  to  recover,  the  judgment  will  be  for  the  use  of  the  party  named  in  the 
condition,  and  equitabl}"^  entitled  to  the  money.  The  true  reason  for  the  course 
pursued  by  the  pleader  in  this  case,  though  not  alleged  in  the  pleading,  was, 
perhaps,  to  give  jurisdiction  to  the  circuit  court  of  the  United  States,  by  omit- 
ting  the  names  of  obligees  who  are  citizens  of  Illinois.  But  it  is  admitted 
that  such  a  reason,  even  if  alleged  in  the  pleading,  would  not  have  cured  the 
omission. 

It  is  an  elemental  principle  of  the  common  law,  that,  where  a  contract  is 
joint  and  not  several,  all  the  joint  obligees  who  are  alive  must  be  joined  as 
plaintiffs,  and  that  the  defendant  can  object  to  a  non-joinder  of  plaintiffs,  not 
only  by  demurrer,  but  in  arrest  of  judgment,  under  the  plea  of  the  general 
issue. 

When  there  are  several  covenants  by  the  obligors,  aa,  for  instance,  "  to  pay 
$300  to  A.  and  B.,  viz. :  to  A.  $100,  and  B.  $200,"  no  doubt  each  may  sue  alone 
OB  his  several  covenant.  The  true  rule,  as  stated  by  Baron  Parke,  is  that  '^  a 
covenant  may  be  construed  to  be  joint  or  several,  according  to  the  interests  of 
the  parties  appearing  upon  the  face  of  the  obligation,  if  the  words  are  capable 
qf  such  a  construction;  but  it  will  not  be  construed  to  be  several,  by  reason  of 
several  interests,  if  it  be  expressly  joint."  In  this  case  the  covenant  is  joint, 
and  will  admit  of  no  construction.  The  condition  annexed  cannot  affect  the 
plain  words  of  the  obligation. 
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It  has  not  been  denied  on  the  argument  that  such  is  the  established  rule  of 
the  law,  and  such  the  plain  construction  of  the  bond;  but  it  is  insisted  that 
the  court  should  disregard  it  as  merely  a  technical  rule,  which  does  not  affect 
the  merits  of  the  controversy.  The  same  reason  would  require  the  court  to 
reject  all  rules  of  pleading.  These  rules  are  founded  on  sound  reason,  and  long 
experience  of  their  benefits. 

It  is  no  wrong  or  hardship  to  suitors  who  come  to  the  courts  for  a  remedy 
to  be  required  to  do  it  in  the  mode  established  by  the  law.  State  legislatures 
may  substitute,  by  codes,  the  whims  of  sciolists  and  inventors  for  the  experi- 
ence and  wisdom  of  ages;  but  the  success  of  these  experiments  is  not  such  as 
to  allure  the  court  to  follow  their  example.  If  any  one  should  be  curious  on 
this  subject,  the  cases  of  Randon  v,  Toby,  11  How.,  517;  of  Bennet  v.  Butter- 
worth,  id.,  667;  of  McFaul  v.  Ramsey,  20  How.,  523;  and  Green  v.  Custard, 
23  How.,  484,  may  be  consulted.  The  judgment  of  the  circuit  court  is  there- 
fore reversed,  with  costs. 

OILMAN  v.  RIVES. 
(10  Peters.  298-302.    1836.) 

Error  to  U.  S.  Circuit  Court,  District  of  West  Tennessee. 

Opinion  by  Mr.  Justice  Story. 

Statement  op  Facts. —  The  plaintiff  in  error,  Gilman,  brought  an  action  of 
debt  against  the  defendant  in  error,  Kives,  upon  a  joint  judgment  rendered  in 
his  favor  against  Rives  and  one  Leonard  H.  Lyne,  in  the  circuit  court  for  the 
district  of  Kentucky.  The  declaration  is  in  the  following  terms :  "  For  that 
whereas  the  said  Benjamin  Ives  Gilman,  Jr.,  heretofore,  to  wit,  at  the  Novem- 
ber term,  in  the  year  of  our  Lord  1829,  of  the  seventh  circuit  court  of  the 
United  States,  sitting  in  and  for  the  district  of  Kentucky,  at  Frankfort  in 
said  state,  before,  etc.,  by  the  consideration  and  judgment  of  the  said  court, 
recovered  against  the  said  Peter  G.  Kives  and  one  Leonard  H.  Lyne  the  sum 
of  $6,860,  then  and  there  adjudged  to  the  said  B.  L  Gilman,  Jr.,  for  his  dam- 
ages, which  he  had  sustained  by  reason  of  the  non-performance  of  the  defend- 
ant and  the  said  Leonard  H.  Lyne  of  certain  promises  and  undertakings  then 
lately  made  by  them  to  the  plaintiff,  and  also  his  costs  and  charges  by  him 
about  his  suit  in  that  behalf  expended,  whereof  the  said  Peter  G.  Rives,  the 
present  defendant,  and  the  said  Leonard  H.  Lyne  were  convicted,  as  by  the 
records,  etc.,  which  said  judgment  still  remains  in  full  force  and  effect,  etc.; 
whereby  an  action  hath  accrued  to  him,  the  said  B.  L  Gilman,  Jr.,  to  de- 
mand and  have  of  the  defendant  the  said  sum  of  $6,860,  above  demanded; 
yet  the  defendant,  though  often  requested,  etc." 

To  this  declaration  there  was  a  general  demurrer  filed;  and  upon  the  join- 
der in  demurrer  the  circuit  court  gave  judgment  in  favor  of  the  defendant, 
^'  that  the  declaration  aforesaid  and  the  matters  in  the  same  contained  are  not 
good  and  sufficient  in  law  to  enable  the  plaintiff  to  have  and  maintain  his 
action  aforesaid,"  etc.  The  present  writ  of  error  is  brought  to  revise  that 
judgment. 

§  2652.  In  a  suit  upon  a  joint  judgment  rendered  against  two  defendants^ 
hoik  of  them  should  he  made  parties^  if  capable^  and  within  the  jurisdiction  of 
the  court. 

The  sole  question  in  the  case  is  whether  the  action  was  maintainable  against 
the  defendant  Eives  alone;  the  judgment  appearing  on  the  face  of  the  decla- 
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ration  to  be  a  joint  one  against  him  and  Lyne,  and  no  reason  being  assigned 
in  the  declaration  why  Lyne  was  not  made  a  party  thereto.  If  it  had  ap- 
peared upon  the. face  of  the  declaration  that  Lyne  was  dead,  or  out  of  the 
jurisdiction  of  the  court,  or  incapable  of  being  made  a  party  to  the  suit,  there 
is  no  doubt  that  the  action  might  well  be  maintained  against  the  other  judg- 
ment debtor.  The  question  then  is,  whether  the  non-joinder  of  Lyne  as  a 
co-defendant,  and  the  omission  to  aver  any  reason  for  such  non-joinder,  is  a 
fatal  defect  upon  a  general  demurrer  to  a  declaration  thus  framed.  The  mat- 
ter might,  without  doubt,  have  been  pleaded  in  abatement;  and  not  having 
been  so  pleaded,  it  is  contended  that  it  cannot  be  taken  advantage  of  upon 
general  demurrer. 

The  doctrine  which  is  to  govern  in  this  case  is  of  a  purely  technical  nature, 
and  turns  upon  the  rules  of  good  pleading.  We  have  certainly  no  desire  to 
encourage  exceptions  of  this  sort,  for  they  are  generally  of  a  nature  wholly 
beside  the  merits  of  the  case.  But  still,  if  they  are  founded  in  the  general 
rules  of  pleading*  and  are  supported  by  authority,  it  is  our  duty  not  to  dis- 
regard them. 

§  2653.  General  rule  as  to  joint  obligors  or  contractors.     Authorities. 

Generally  speaking,  all  joint  obligors  and  other  persons  bound  by  covenants, 
contract  or  quasi  contract  ought  to  be  made  parties  to  the  suit;  and  the 
plaintiff  may  be  compelled  to  join  them  all  by  a  plea  in  abatement  for  the 
non-joinder.  But  such  an  objection  can  only  be  taken  advantage  of  by  a  plea 
in  abatement;  for  if  one  party  only  is  sued  it  is  not  matter  in  bar  of  the  suit 
or  in  arrest  of  judgment  upon  the  finding  of  the  jury,  or  of  variance  in  evi- 
dence upon  the  trial.  Thus,  for  instance,  if  one  obligor  be  sued  upon  a  joint 
bond,  and  upon  oyer  the  bond  is  spread  upon  the  record  and  thereby  becomes 
a  part  of  the  declaration,  by  which  it  appears  that  another  person  is  named 
as  a  joint  obligor,  the  party  sued  should  not  demur,  but  should  plead  in  abate- 
ment that  the  other  sealed  and  delivered  the  bond,  and  was  in  full  life;  for 
non  constat^  upon  the  oyer,  that  the  other  did  seal  and  deliver  the  bond.  So 
it  was  held  in  Whelpdale's  Case,  5  Co.,  119,  and  in  Cabell  v.  Vaughan,  1  Saund., 
291 ;  and  that  doctrine  has  been  constantly  referred  to  ever  since,  and  was 
fully  confirmed  in  Bice  v.  Shute,  5  Burr.,  2611.  But  if  it  should  appear  upon 
the  face  of  the  declaration  or  other  pleading  of  the  plaintiff  that  another 
jointly  sealed  the  bond  with  the  defendant,  and  that  both  are  still  living,  the 
coart  will  arrest  the  judgment  and  the  objection  may  be  taken  by  demurrer; 
because  the  plaintiff  himself  shows  that  another  ought  to  be  joined ;  and  it 
would  be  absurd  to  compel  the  defendant  to  plead  facts  which  are  already 
admitted.  It  is  unnecessary  to  do  more  to  support  this  distinction  than  to 
refer  to  the  learned  note  of  Sergeant  Williams  to  the  case  of  Cabell  v. 
Vaughan,  1  Saund.,  291,  note  4,  where  all  the  leading  authorities  are  collected 
and  commented  on. 

But  the  same  doctrine  does  not  appear  to  have  been  acted  upon,  to  the  full 
extent,  in  cases  of  recognizance  and  judgments,  and  other  matters  of  record, 
such  as  bonds  to  the  crown.  If  in  cases  of  this  sort  it  appears  by  the  decla- 
ration or  other  pleadings  that  there  is  another  joint  debtor  who  is  not  sued, 
although  it  is  not  averred  that  he  is  living,  the  objection  need  not  be  pleaded 
in  abatement,  but  it  may  be  taken  advantage  of  upon  demurrer  or  in  arrest 
of  judgment.  Thus,  in  Eluckwell  v.  Ashton,  Alleyn,  21,  a  scire  facias  was 
brought  against  three  parties  upon  a  recognizance  acknowledged  by  them  and 
the  principal  jointly  and  severally;  and  upon  a  demurrer  the  writ  abated  by 
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good  advisement,  as  the  report  says,  because  this  being  founded  upon  a  record 
the  plaintiff  ougbt  to  show  forth  the  cause  of  the  variance  from  the  record. 
But  if  an  action  be  brought  upon  a  bond  in  the  like  case,  there  the  defendant 
ought  to  show  that  it  was  made  b}^  them  and  others  in  full  life,  not  named  in 
the  writ;  because  the  court  shall  not  intend  that  the  bond  was  sealed  and 
delivered  by  all  that  are  named  in  it.  There  is  another  report  of  the  same 
case,  or  of  another  case  between  the  same  parties,  in  the  preceding  term  of 
the  court,  in  Styles,  50,  in  which  the  points  are  somewhat  differently  stated; 
but  it  is  a  very  loose  note.  The^ase  in  AUeyn,  21,  has  been  fully  recognized 
and  acted  on  in  the  recent  cases  in  the  court  of  exchequer.  In  Eex  v.  Young, 
2  Anstr.,  448,  there  was  a  scire  facias  against  two  joint  sureties  upon  a  recog- 
nizance to  the  king;  and  the  declaration  stated  that  four  persons  became 
bound  by  the  recognizance  without  averring  the  other  to  be  dead  or  outlawed. 
There  was  a  plea  put  in  by  the  defendant,  to  which  the  crown  replied ;  and 
upon  general  demurrer  the  plea  and  replication  were  held  to  be  bad.  An  ex- 
ception was  taken  to  the  declaration  that  all  the  parties  wdre  not  joined ;  and 
it  was  held  a  fatal  objection  by  the  court.  Lord  Chief  Baron  Macdonald,  in 
declaring  the  opinion  of  the  court,  said:  "The  defendant,  however,  rests  on 
an  objection  to  the  declaration,  that  two  of  those  jointly  bound  in  the  recog- 
nizance are  sued  without  the  rest  and  without  averring  that  the  others  are 
dead.  And  it  is  clear  that  this  is  a  valid  objection  to  it.  But  it  has  been  con- 
tended that  the  objection  should  have  been  taken  by  a  plea  in  abatement. 
That  rule  holds  where  the  fact  does  not  appear  upon  the  declaration.  But 
where  it  already  appears  on  the  declaration  that  others  ought  to  have  been 
joined,  and  are  not,  no  plea  is  necessary.  It  is  clear  from  the  cases  cited  in  5 
Burr.,  2611,  and  that  in  Alleyn,  which  corresponds  very  accurately  with  the 
present."  The  same  point  was  adjudged  in  the  same  way  by  the  same  court 
in  the  subsequent  case  of  Kex  v.  Chapman,  3  Anstr.,  811.  See  also  the  note  of 
Messrs.  Pattison  and  Williams  to  the  last  edition  of  Saunders.     1  Saund.,  291, 

note  {c). 

As  a  question,  therefore,  of  authority,  the  doctrine  seems  well  settled ;  and 

we  cannot  say  that  upon  principle  there  is  not  good  sense  in  requiring  the 

plaintiff  in  his  suit  to  assign  some  reason  why,  when  he  declares  upon  a  joint 

judgment,  he  does  not  join  others  whom  he  states  in  his  declaration  to  be 

jointly  liable. 

§  3654.  Judgment  on  demurrer^  loJien  not  a  har. 

The  objection  may  be  urged  that  the  judgment  upon  a  general  demurrer, 
in  this  case,  will  be  a  good  bar  to  any  future  suit  brought  against  the  present 
defendant  upon  the  same  debt,  or  against  him  and  the  other  judgment  debtor. 
We  are  of  a  different  opinion  as  to  both,  if  the  declaration  be  properly  framed ; 
for  a  judgment  that  a  declaration  is  bad  in  substance  (which  alone,  and  not 
matter  of  form,  is  the  ground  of  a  general  demurrer)  can  never  be  pleaded  as 
a  bar  to  a  good  declaration  for  the  same  cause  of  action.  The  judgment  is  iir 
no  just  sense  a  judgment  upon  the  merits.  If  authority  be  wanting  for  this 
position,  it  will  be  found  in  the  case  of  Lampen  v.  Kedgewin,  1  Mod.  Rop., 
207,  where  to  an  action  in  the  nature  of  a  conspiracy  the  defendant  pleaded 
a  bad  plea  and  judgment  was  in  part  rendered  against  the  plaintiff  for  the  in- 
suflBciency  of  his  declaration;  but  by  mistake  or  design  the  judgment  was 
entered  that  the  plea  was  good,  and  ideo  consideratum^  instead  of  that  the 
declaration  was  bad  and  insufficient,  and  ideo  consideratxim.  Upon  a  second 
suit  for  the  same  cause  of  action  the  former  judgment  was  pleaded,  and  upon 
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demurrer  held  no  bar.  And  the  court  held  that  notwithstanding  this  mistake 
in  the  entry  if  the  plea  was  bad  it  was  not  estoppel,  and  the  court  accordingly 
took  notice  of  the  plea,  and  said  upon  that  matter,  as  it  falls  out  to  be  good 
or  otherwise,  the*  second  action  is  maintainable  or  not.  And  judgment  was 
accordingly  given,  nisi^  for  the  plaintiff;  but  if  the  judgment  had  been  prop- 
erly rendered,  that  the  declaration  was  insufficient,  etc.,  there  was  no  doubt 
.  that  the  former  judgment  was  no  bar. 

But  to  avoid  all  possible  difficulty  on  this  point,  in  our  own  judgment,  we 
shall  state  the  cause  for  which  the  declaration  was  held  bad;  so  that  it  cannot 
be  a  bar  to  any  suit  properly  brought  on  the  judgment.  The  judgment  of  the 
circuit  court  is  therefore  affirmed,  with  costs. 

BARTON  V.  PETIT. 

» 

0 

(7  Cranch,  194-203.     1813.) 

Opinion  by  Mr.  Justice  Washington. 

Statement  of  Facts. —  This  was  an  action  of  debt  brought  in  the  circuit 
court  for  the  district  of  Virginia,  by  Petit  and  Bayard,  against  Seth  Barton 
and  Thomas  Fisher,  upon  a  judgment  rendered  in  the  general  court  of  Mary- 
land. The  declaration  is  against  the  said  Barton  and  Fisher,  late  merchants 
and  partners,  trading  under  the  firm  of  Barton  and  Fisher,  citizens  and  inhab- 
itants of  the  state  of  Virginia,  both  of  whom  are  alleged  to  be  in  the  custody 
of  the  marshal.  The  record  states  that  Barton,  who  had  been  arrested  upon 
the  captasy  gave  bail  and  put  in  the  plea  of  payment,  on  which  an  issue  was 
joined,  and  a  verdict  was  rendered  against  him.  He  afterwards  moved  in  ar- 
rest of  judgment,  and  amongst  other  reasons  assigned  the  following,  namely: 
That  the  declaration  states  a  joint  cause  of  action  against  the  said  Barton 
and  one  Thomas  Fisher,  and  that,  therefore,  a  judgment  ought  not  to  be  ren- 
dered against  him  alone.  The  motion  in  arrest  of  judgment  having  been  ar- 
gued and  overruled,  judgment  was  rendered  against  Barton,  and  the  record 
has  been  removed  into  this  court  by  Avrit  of  error. 

§  2655.  A  plaintiff  who  has  declared  jointly  against  two  defendants  as  being 
in  custody  y  when  in  fact  only  one  of  the  defendants  was  taken  on  the  capias,  can- 
not  discontinue  as  to  the  party  not  taken  unless  authorized  so  to  do  by  the  return 
cf  the  process  against  that  party. 

The  general  rule  certainly  is  that  if  two  or  more  persons  are  sued  in  a  joint 
action  the  plaintiff  cannot  proceed  to  obtain  a  judgment  against  one  alone, 
but  must  wait  until  the  others  have  been  served  with  process,  or  until  the  other 
defendants  have  been  proceeded  against  as  far  as  the  law  authorizes  for  the 
purpose  of  forcing  an  appearance.  In  England  the  plaintiff  must  proceed  to 
outlaw  the  defendants  who  have  not  been  served  before  he  can  proceed  against 
those  who  appear.  In  Virginia,  where  this  suit  was  brought,  the  plaintiff 
might  have  taken  out  an  alias  and  a  pluries  capias,  or  testatum  capias,  or,  at 
his  election,  an  attachment  against  the  estate  of  such  defendant;  or,  upon  the 
return  of  a  pluries  not  found,  the  court  may  order  a  proclamation  to  issue 
warning  the  defendant  to  appear  on  a  certain  day,  and  if  he  fail  to  do  so  judg- 
ment by  default  may  be  entered  against  him. 

But,  whatever  may  be  the  mode  provided  by  law  for  forcing  an  appearance, 
the  plaintiff  cannot  proceed  to  obtain  a  judgment  against  one  defendant  in  a 
joint  action  against  two  until  he  has  pi*oceeded  against  the  other  as  far  as  the 
law  will  authorize,  unless  the  law  dispenses  with  the  necessity  of  proceeding 
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against  the  other  defendant  beyond  a  certain  point  to  force  an  appearance. 
Thus,  in  Pennsylvania  (as  is  known  to  one  of  the  judges  of  this  court),  if  the 
sheriff  return  non  est  as  to  one  defendant,  the  plaintiff  may  proceed  against 
the  other  on  whom  the  writ  was  served,  stating  in  his  declaration  the  return  of 
the  writ  as  to  his  companion. 

To  remove  the  objection  which  arises  in  this  case  the  plaintiff  obtained  a 
certiorari  to  the  circuit  court  of  Virginia  on  a  suggestion  of  diminution,  and  it 
now  appears,  by  the  certificate  of  the  clerk  of  that  court,  that  an  alias  capiat 
issued  against  Thomas  Fisher,  which  was  not  returned ;  but  the  plaintiff's  at- 
torney caused  the  suit  to  be  abated  as  to  the  said  Fisher  upon  information 
which  he  had  received  that  the  said  Fisher  was  no  inhabitant  of  the  district 
of  Virginia.  Had  the  marshal  returned  the  writ  and  stated  this  fact  the  law 
would  have  abated  it  as  to  Fisher,  in  which  case  the  objection  to  the  subse- 
quent proceedings  against  Barton  would  have  been  removed.  But  since  the 
plaintiff  could  not  have  supported  his  action  originally  against  one  defendant 
on  a  joint  cause  of  action,  where  it  appeared  by  his  own  showing,  or  by  a  plea 
in  abatement,  that  there  was  another  person  who  was  jointly  bound  and  might 
be  sued,  he  ought  not  to  be  permitted,  after  stating  a  joint  cause  of  action,  to 
abate  or  discontinue  his  action  against  one,  unless  authorized  to  do  so  by  the 
return  of  the  process  against  that  defendant.  If  he  does  so  it  furnishes  a 
good  ground  for  arresting  the  judgment. 

It  is  contended  in  support  of  this  judgment  that  as,  by  the  law  of  Virginia^ 
the  plaintiff  must  file  his  declaration  at  the  next  succeeding  rule  day  after  the 
defendant  shall  have  entered  his  appearance,  or  that  the  defendant  may  rule 
him  to  do  so,  which  if  he  fails  to  do  he  shall  be  nonsuit,  the  plaintiff  not  only 
may,  but  is  bound  to,  proceed  against  one  defendant  alone  after  he  has  ap- 
peared. But  the  court  understands  this  law  as  applying  to  a  single  defend- 
ant, or,  if  there  be  more,  to  the  appearance  of  all  the  defendants. 

Judgment  reversed. 

KIRBY  V.  LAKE  SHORE  &  MICHIGAN  S0UT3HERN  RAILROAD  COMPANY. 
(Circuit  Court  for  New  York :  8  Federal  Reporter,  463.  463.     1881.) 

Opinion  by  Bl^ltchford,  J. 

By  the  death  of  John  T.  Alexander,  the  sole  and  exclusive  right  and  remedy 
to  reduce  into  possession  the  claim  whichjs  the  subject-matter  of  this  suit  sur- 
vived to  the  surviving  partners  of  the  firm. 

§  2656.  The  executor  of  a  deceased  partner  cannot  collect  his  proportion  of  a 
partnership  claim  in  a  separate  suit. 

The  claim  is  a  claim  which  belonged  to  the  partnership  as  such.  It  was  & 
joint  claim,  and  not  a  claim  in  which,  as  respected  the  defendants,  or  any  suit 
against  them  to  recover  the  claim,  the  members  of  the  copartnership  had  a 
several  interest,  or  an  interest  which  would  have  authorized  any  one  of  them 
to  maintain  a  suit  to  recover  his  aliquot  share  of  the  claim  before  the  death  of 
any  one  of  the  partners.  The  two  surviving  partners  are  made  defendants. 
The  suit  is  brought  by  the  executor  of  the  deceased  partner  to  recover  only  the 
share  of  the  deceased  partner  in  the  claim.  The  claim  is  a  unit.  The  surviv- 
ing partners  are  the  only  proper  persons  to  sue  for  the  claim.  If,  on  any  allega- 
tions, the  executor  of  the  deceased  partner  could  be  allowed  to  sue,  making 
the  two  surviving  partners  defendants,  he  could  not  do  so  without  alleging  that; 
the  surviving  partners  refused  to  sue  when  they  ought  to  sue.     There  is  na 
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sach  allegation  ia  this  bill.  The  oaly  allegatioa  is  that  the  plaintiff  requested 
them  to  "join  him  as  complainants  herein,"  and  that  they  refused  to  do  so.  It 
was  proper  for  them  to  refuse  to  join  with  the  plaintiff,  as  he  is  not  a  proper 
party  plaintiff,  and  his  suit  is  only  to  collect  his  own  share.  The  defendants, 
against  whom  a  recovery  is  sought,  have  a  right  to  demand  that  the  whole 
elaim^  being  a  partnership  claim,  shall  be  sued  for  in  one  suit  by  the  proper 
plaintiffs.  To  allow  this  suit  would  be  to  sanction  as  many  separate  suits  in 
respect  to  portions  of  the  claim  as  there  were  partners. 

The  demurrers  must  be  allowed,  with  costs,  with  liberty  to  the  plaintiff, 
under  rule  35  in  equity,  to  move  for  leave  to  amend  his  bill. 

§  2657.  Joinder  of  plaintiffs. — An  action  at  law  may  be  maintained  by  one  of  two  joint 
covenantees  if  his  interest  is  several.    Jewett  v,  Conard,  3  Woodb.  &  M.,  277. 

§  2658.  It  is  a  general  rule  of  law  and  equity  that  suit  upon  a  written  instrument  must  be 
brought  in  the  name  of  all  its  formal  parties  who  retain  an  interest  in  it.  Railroad  Co.  v. 
Orr,  18  Wall,  475. 

§  2659.  Upon  a  joint  shipment  and  orders  by  three  persons,  and  a  promise  of  the  master  of 
the  vessel  to  obey  such  orders,  an  action  by  two  of  them  only  for  breach  of  the  orders,  not 
showing  an  express  promise  to  pay  such  two  plaintiffs  their  proportion  of  the  damages,  wiU 
not  lie,  but  the  plaintiffs  will  become  nonsuit.    Young  v.  Black,  1  Cr.  C.  C,  482. 

§  2660.  In  an  action  on  the  case  for  use  and  occupancy  in  Virginia  all  tenants  in  common 
and  joint  tenants  must  join.    Newton  v,  Reardon,*  2  Cr.  C.  C,  49. 

g  2661.  The  officers  of  a  revenue  cutter  may  join  in  an  action  of  assumpsit  against  the  col- 
lector for  their  proportion  of  a  forfeiture  under  the  laws  of  the  United  States.  Sawyer  v.- 
Steele,*  4  Wash.,  227. 

g  2662.  If  the  interests  of  several  parties  to  a  single  contract,  and  the  cause  of  action  there- 
upon, are  several  and  not  joint,  each  party  may  maintain  an  action.  Beckwith  v,  Talbot, 
5  Otto,  289. 

g  2666.  Joinder  of  defendants. —  A  federal  court  may  strike  out  the  name  of  a  defendant 
in  an  action  of  trover  where  the  jurisdiction  of  the  court  would  be  ousted  by  allowing  him  to 
remain  a  party.    Greeley  v.  Smith,  3  Story,  76. 

§  2664.  If  there  are  several  tenants  claiming  several  parcels  of  land  by  distinct  titles  they 
cannot  be  joined  as  defendants  in  one  writ  oC.  right.    Green  v.  Liter,  8  Cr.,  229. 

g  2665.  In  an  action  upon  a  bond  to  prosecute  an  appeal  the  principal  and  the  sureties  may 
all  be  joined  as  defendants,  or  an  action  may  be  brought  against  any  one  alone ;  but  if  two 
are  sued  without  joining  the  rest,  the  defendants  may  plead  in  abatement.  Dowlin  v.  Stan- 
difer.  Hemp.,  290. 

S  2666.  Under  the  Louisiana  code  some  of  joint  debtors  may  be  sued  without  the  rest  by 
showing  that  it  was  not  possible  to  join  those  omitted.     Breedluve  v,  Nicolet,*  7  Pet.,  418. 

§  2667.  Where  a  person  has  been  improperly  joined  as  a  defendant  to  prevent  him  from  tes- 
tifying a  separate  verdict  will  be  ordered  in  his  favor;  but  this  can  only  be  done  when  there 
is  no  evidence  against  him.    Castle  v,  Bullard,  23  How.,  172. 

§  2668.  Under  the  statute  of  Arkansas  the  holder  of  a  promissory  note  signed  in  the  name 
of  a  firm  may  bring  suit  against  all  the  partners  or  as  many  of  them  as  he  may  think  proper. 
Johnson  v.  Byrd,  Hemp»,  434. 

g  2669.  Where  the  writ  and  declaration  fail  to  show  proper  citizenship  in  one  defendant, 
the  case  cannot  proceed  against  him,  but  may  proceed  against  another  defendant  if  his  inter- 
est is  separate  and  distinct.     Morrison  v.  Bennett,  1  McL.,  330. 

§  2670.  Where  the  United  States  sued  an  executor  in  the  state  where  the  letters  testament- 
ary were  granted,  and  objection  was  made  that  there  were  two  other  executors  not  sued, 
residents  of  another  state,  it  was  held  that  the  objection  was  obviated  by  the  provision  of  the 
act  of  February  26,  1839,  which  declared  "That  the  non-joinder  of  parties  who  were  not 
found  withm  the  district  shall  constitute  no  matter  of  abatement,  or  other  objection  to  the 
suit.*    United  States  v.  Backus,  6  McL.,  443. 

g  2671.  Under  the  former  code  of  practice  in  Arkansas  a  judgment  might  be  rendered 
againt  one  or  more  of  several  defendants  sued  together  when  such  defendants  would  have 
been  liable  to  such  judgment  if  sued  by  themselves.    Sawin  v.  Kenny,*  3  Otto.  280. 

§  2672.  If  two  or  more  persons  are  sued  in  a  joint  action,  the  plaintiff  cannot  obtain  judg- 
ment against  one  until  the  others  are  served  with  process  or  have  been  proceedc^d  against  so 
far  as  the  luw  permits.  A  plaintiff  brought  suit  against  two  defendants  jointly  and 'had  one 
served  with  process,  but  discovered  that  the  other  was  not  an  inhabitant  of  the  district  and 
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abated  the  suit  as  to  him,  the  marshal,  however,  not  stating  this  fact  in  his  return.  Judp;. 
ment  was  obtained  against  the  one  who  was  served,  but  it  was  held  that  judgment  must  be 
reversed,  there  being  nothing  on  record  showing  how  the  suit  had  been  disposed  of  as  to  the 
other  defendant.     Barton  v.  Petit,*  7  Cr.,  194. 

§  2673.  Where  a  declaration  was  against  three  persons,  but  the  writ  was  against  one  only, 
who  appeared,  and  against  whom  a  verdict  was  rendered,  the  court  ordered  a  venire  de  notx> 
and  allowed  plaintifif  to  amend.     Edmondson  v.  Barrell,  2  Cr.  C.  C,  228. 

§  2674.  Under  the  statutes  of  the  territory  of  Arkansas  a  joint  contractor  might  be  sued 
alone  (Johnson  v.  Byrd,*  Hemp.,  434),  and  a  plaintiff  having  sued  all  might  discontinue  as  to 
some  and  proceed  against  the  rest.     Deloach  v.  Dixon,*  Hemp.,  428. 

§  2675.  In  Alabama  when  a  writ  issues  against  two  or  more  joint  makers  of  a  promissory 
note  it  is  lawful  at  any  time  after  the  return  of  the  writ  to  discontinue  against  any  upon 
whom  the  writ  has  not  been  served,  and  to  proceed  against  the  others ;  and  in  such  case  the 
averment  of  citizenship  in  the  writ  is  sufficient  as  to  those  not  proceeded  against.  Smith  v, 
Clapp,  15  Pet.,  125. 

§  2676.  Under  the  law  and  practice  of  Pennsylvania  if  the  sheriff  return  non  est  inventtis 
as.  to  one  of  two  defendants  named  in  a  writ,  and  service  upon  the  other,  the  i^intiff  may 
proceed  against  the  latter  singly,  though  upon  a  joint  contract,  stating  in  his  declaration  the 
return  on  the  writ.  And  so  when  one  of  two  defendants  only  is  served  he  cannot  avail  him- 
self of  the  want  of  jurisdiction  in  the  court  as  to  the  other  defendant  who  has  not  been 
served,  and  who  is  no  longer  to  be  considered  as  a  defendant  in  the  cause.  Craig  v.  Cum- 
mings,  2  Wash.,  505. 

§  2677.  By  the  practice  of  Pennsylvania  if  the  sheriff  return  non  est  inventtis  as  to  one  de- 
fendant, and  service  of  the  writ  on  the  other,  the  plaintiff  may  proceed  against  the  latter 
singly,  though  upon  a  joint  contract,  stating  in  his  declaration  the  return  of  the  writ  Craig 
r.  Cummins,  Pet.  C.  C,  431,  n. 

§  2678.  Under  the  act  of  February  25,  1889,  where  there  are  three  joint  indorsers,  one  of 
whom  cannot  b^  served  with  process  within  the  district,  the  suit  may  be  maintained  against 
the  other  two.     Cooper  v.  Gordon,  4  McL.,  6. 

§  2679.  In  a  joint  action  against  two  defendants,  if  one  is  taken  and  confesses  judgment 
he  cannot  have  the  judgment  set  aside  bc^cause  the  capias  ad  respondendum  against  the  other 
defendant,  who  was  not  taken,  is  not  renewed  and  regularly  returned  non  est  at  every  term 
until  the  trial  term  of  the  case  against  himself.     McCandless  v.  McCord,  4  Cr.  C.  C,  533. 

§  2680.  Where,  in  an  action  against  two  defendants,  one  only  is  taken,  who  pleads  non- 
assumpsit,  the  plaintiff  cannot  have  a  continuance  until  the  other  defendant  is  taken,  but 
must  amend  his  declaration  by  alleging  the  failure  to  take  the  other  defendant  or  become 
nonsuit;  and  upcm  such  amendment  the  defendant  has  a  right  to  plead  de  novo.  Bank  of 
Columbia  v.  Hyatt,  4  Cr.  C.  C,  38. 

§  2681.  Joint  and  several  liability.— Under  the  act  of  February  28,  1839,  a  suit  may  be 
brought  in  a  circuit  court  against  a  part  of  several  joint  obligors  without  joining  the  others, 
if  they  are  not  inhabitants  of  or  found  within  the  district  where  the  suit  is  brought.  Clear- 
water r.  Meredith,  21  How.,  489. 

§  2682.  In  a  suit  against  defendants  jointly  on  a  joint  and  several  bond,  when  a  return  of 
no  inhabitants  is  made  as  to  same,  plaintiff  may  proceed  to  judgment  against  those  who  are 
served.     Pegram  v.  United  States,*  1  Marsh.',  261. 

§  2688.  On  a  joint  and  several  bond  one  or  all  of  the  obligors  must  be  sued,  but  no  inter- 
mediate number.     Chandler  v.  Byrd,*  Hemp.,  222. 

§  2684.  Under  the  Revised  Statutes  relating  to  the  District  of  Cokimbia,  persons  severally 
liable  on  the  same  instrument  may  be  joined  as  defendants  in  the  same  action.  So  held  in  a 
suit  against  maker  and  indorsers  of  a  note.     Burdette  v.  Bartlett,*  5  Otto,  637. 

g  2685.  In  New  York,  on  the  death  of  one  obligor  in  a  joint  and  several  i^ond,  suit  may  be 
brought  against  his  executor  and  the  other  obligors.     United  States  v.  Tracy,*  8  Ben.,  1. 

§  2686.  The  rule  in  regard  to  showing  the  insolvency  of  the  surviving  obligors,  before  a 
suit  can  be  maintained  against  the  representatives  of  a  deceased  obligor,  has  no  application 
to  a  case  of  several  liability.     Ibid. 

§  2687.  In  whose  name  snit  to  be  bronght.— There  is  no  such  privity  between  the  holder 
of  bonds  and  a  party  who  has  offered  under  certain  conditions  to  assume  their  payment  as 
to  authorize  a  suit  in  the  name  of  the  holder.     National  Bank  v.  Grand  Lodge,*  8  Otto,  123. 

^  2688.  An  assignee  of  a  bond  as  collateral  security  for  a  debt  may  in  New  York  sue  in  his 
own  name  on  the  bond,  without  making  his  assignor  a  party,  and  the  latter  is  concluded  by 
the  judgment.     Chew  v.  Brumagen,*  13  Wall.,  497. 

§  26811.  An  assignee  of  a  non-negotiable  instrument  cannot  sue  in  his  own  name  in  the  fed- 
eral court  for  New  York.     Suydam  v.  Ewing,*  2  Biatch.,  359. 

§  2690.  At  common  law  promissory  notes  were  not  negotiable  or  assignable  so  as  to  author- 
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ize  the  assignee  to  sneiin  his  own  name;  amd  by  the  statute  of  Arkansas  makiog  such  notes 
assignable,  there  must  be  an  indorsement  in  order  to  enable  the  transferee  to  sue  in  his  own 
Dame.    Bradley  v.  Trammel,  Hemp.,  164. 

§  2691.  The  law  of  Mississippi  permits  the  assignee  or  a  chose  in  action  to  sue  in  his  own 
name.     Harper  v,  Butler,  2  Pet.,  239. 

g  269S.  The  president  of  an  incorporated  company  may  sue  in  his  own  name  on  a  note 
given  by  one  of  the  members  for  goods  of  the  company  sold  to  such  member.  One  partner 
may  sue  another  on  a  note.    Van  Ness  v.  Forrest,  8  Cr.,  80. 

g  2693.  If  an  agreeooent  be  made  with  A.  to  pay  money  or  do  any  act  for  the  use  of  JB.  & 
C,  a  suit  may  be  noaintained  in  the  name  of  A.,  but  certainly  not  in  the  name  of  C.  or  B. 
flingly.    United  States  v.  Kennan,  Pet.  C.  C,  108. 

§  2694.  By  act  of  North  Carolina  of  1763  an  indorsee  of  a  promissory  note  may  sue  thereon 
in  that  state  in  his  own  name  in  an  action  of  debt.     Kirlnuan  v.  Hamilton,  6  Pet.,  20. 

§  2695.  A  plaintiff  who  is  the  purchaser  of  a  negotiable  certificate  of  indebtedness  withont 
assignment  of  a  warranty  that  certain  facts  in  said  certificate  stated  are  true  cannot  sue  on 
the  warranty.  Even  were  he  assignee  he  could  not  sue  unless  the  payee  to  whom  the  war- 
ranty was  made  could  sue.    Bank  of  Montreal  v,  Thayer,  2  McC.,  1. 

§  2696.  The  right  of  suit  against  a  railroad  arising  from  breach  of  contract  evidenced  by  a 
ticket  is  assignable  under  the  Ck>loi*ado  statutes,  and  the  transfer  of  the  ticket  by  delivery  is 
evidence  of  such  assignment  and  enables  the  assignee  to  sue.  Hudson  v,  Kansas  Paa  R.  R. 
Co.,  8  McC,  249. 

§  2697.  The  drawer  of  a  bill  of  exchange  who  has  taken  it  up  may  sue  for  his  own  use  the 
aoceptor  in  the  name  of  the  payee.    Daves  v,  M^Connell,  1  McL.,  891. 

g  2698.  No  person  except  the  proprietor  of  a  bond  can  have  a  legal  right  to  put  it  in  suit 
nnlees  such  right  is  given  by  the  legislature.  Hence  a  person  for  whose  actual  benefit  a  bond 
was  made  to  the  obligee  cannot  sue  in  the  name  of  the  obligee  without  his  assent  given  in 
fact  or  by  legal  intendment.    Corporation  of  Washington  v.  Young,  10  Wheat.,  406. 

g  2699.  A  suit  on  a  bond  given  to  a  marshal  to  dissolve  an  attachment  is  properly  brought 
in  the  name  of  the  marshal's  successor  in  office.     Huff  v,  Hutchinson,  14  How.,  586. 

$  2700.  After  an  assignment  in  bankruptcy  a  suit  on  a  judgment  obtained  by  tlte  assignor 
should  be  brought  in  the  name  of  the  assignee.     Maxwell  v.  Lansing,  3  McL.,  571. 

§  2701.  The  United  States  may  sue  in  its  own  name  upon  a  bill  of  exchange  whenever  it 
appears,  not  only  on  the  face  of  the  bill,  but  from  all  the  evidence,  that  the  United  States 
alone  is  interested  in  the  subject-matter  of  the  controversy.  So  the  United  States  may 
maintain,  in  its  own  name,  a  suit  on  a  bill  indorsed  to  A.  B.,  treasurer  of  the  United  States. 
Dugan  V,  United  State?,  8  Wheat.,  172. 

g  2702.  The  death  of  the  lessor  of  the  plaintiff  in  an  action  of  ejectment  at  the  time  of  the 
demise  laid  in  the  declaration,  when  proved,  will  defeat  a  recovery  in  an  action  of  ejectment. 
Bat  not  the  lunacy  of  the  plaintiff.  The  suit  should  be  brought  in  his  name,  and  not  in  that 
of  his  committee  or  guardian.     Lessee  of  Gilleland  v,  Martin,  8  McL.,  490. 

§  2708.  Upon  a  policy  of  insurance  issued  to  a  mortgagor,  and  with  the  loss  directed  to  be 
paid  to  the  mortgagee  or  any  other  incumbrancer  or  lienholder,  a  suit  must  be  brought  in 
the  name  of  the  mortgagor,  and  not  in  the  name  of  the  mortgagee  or  lienholder.  Friemans- 
dorf  V.  Watertown  Ins.  Co.,  9  Biss.,  167. 

g  2704.  Wtiere  the  defendant,  upon  taking  a  lease  of  a  railroad  from  another  company, 
agreed  to  pay  into  the  hands  of  a  trustee  a  certain  sum  annually  to  meet  the  interest  upon 
bonds  issued  by  the  lessor  company,  and  such  bonds,  to  the  knowledge  of  the  defendant,  con- 
tained a  statement  that  the  interest  was  guarantied  by  it,  it  was  held  that  a  bondholder  could 
bring  suit  in  his  own  name  to  recover  interest  from  such  defendant.  Opdyke  v.  The  Pacific 
BaUroed,  3  DUl.,  55. 

§  2709.  Real  party  in  interest. —  The  court  will  retain  its  jurisdiction  over  a  controversy 
to  protect  the  rights  of  the  real  party  in  interest,  where  there  has  been  collusion  among  the 
nominal  parties  against  his  interest.    Nusbaum  v,  Emery,*  5  Biss.,  893. 

^  2706^  Where  money  is  held  as  trustee  by  a  nominal  party,  the  real  party  in  interest  may 
have  an  order  that  it  be  paid  into  court.     Ibid. 

§  2797.  Where  the  governor  of  a  state  is  sued,  not  by  his  name,  but  by  his  style  of  ofiice, 
and  the  claim  made  upon  him  is  entirely  in  his  official  character,  the  state  itself  may  be  con- 
sidered as  the  real  party  to  the  record.     Goveioior  of  Georgia  v.  Madrazo,  1  Pet.,  110. 

§  2708.  Where  a  party  snes  in  his  own  interest  it  is  too  late,  when  the  cause  is  about  to  go 
to  trial,  for  him  to  interpose  a  new  party  as  the  real  party  in  interest  and  himself  assume  the 
character  of  trustee.    Gaither  v.  Farmers\  etc..  Bank  of  Georgetown,  1  Pet.,  37. 

§  2799.  In  an  action  to  try  title  to  land,  after  verdict  and  judgment,  an  affidavit  was  filed 
stating  that  the  affiant  was  the  party  really  interested  in  the  defense,  and  a  motion  was  made 
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to  substitute  him  as  a  defendant.    Held,  that  the  decision  of  the  court  in  overruling  this  mo- 
tion was  not  a  subject  of  exception.    Barton  v,  Forsyth,  20  How.,  582. 

§2710.  The  consignee  of  goods  named  in  a  bill  of  lading  may,  in  the  absenge  of  eyidence 
that  he  is  not  the  owner,  maintain  an  action  against  the  carrier  for  the  non-delivery  of  the 
goods.     Lawrence  v»  Minturu,  17  How.,  100. 

§2711.  An  action  at  law  against  an  attorney  for  negligence  in  failing  to  collect  and  account 
for  a  note  placed  in  his  hands  for  collection,  and  for  converting  the  note,  should  be  brought 
by  the  party  in  whom  the  legal  title  is,  aud  not  by  a  naked  bailee  of  such  note ;  or  by  the 
agent  of  the  party  in  whom  the  legal  title  is.    Sevier  v,  Holliday,  Hemp.,  160. 

§  2712.  Under  the  laws  of  South  Carolina  a  misdescription  of  parties  is  amendable  at  the 
trial,  and  is  not  ground  for  reversing  a  judgment  if  the  objection  is  not  taken  at  the  time. 
So  held  where  suit  Was  brotight  against  three  individuals,  commissioners  of  a  county,  and  the 
complaint  was  against  the  county  itself.  Commissioners  t;.  Bank  of  Commerce,*  7  Otto,  674. 
Similiter  in  Kansas,  where  a  warden  of  a  penitentiary  sued  as  warden,  and  the  real  plaintiff 
was  the  state  of  Illinois.    Perkins  v,  Ingersoli,*  1  Dill.,  417. 

§  2718.  The  civil  practice  act  of  Montana,  which  provides  that  all  actions  shall  be  prosecuted 
in  the  name  of  the  real  party  in  interest,  makes  it  proper  for  an  assignee  to  bring  suit  in  his 
own  name,    Davis  t;.  Bilsland,  18  Wall.,  659. 

§  2714.  Where  property  destroyed  exceeds  in  value  the  amount  insured,  an  insurance  com- 
pany, on  payment  of  tlie  loss,  cannot  sue  the  wrong-doer  who  occasioned  the  destruction  in 
its  own  name,  because  the  wrongful  act  was  single  and  indivisible.  A  state  statute  provid- 
ing that  every  action  shall  be  prosecuted  in  the  name  of  the  reed  party  in  interest  cannot 
change  this  rule,  although  it  might  in  a  case  in  which  the  insurance  equaled  or  exceeded 
the  property  destroyed.    Mtin&  Ins.  Co.  v,  Hannibal,  etc.,  Co.,  8  Dill.,  1. 

§  2715.  Where  a  statute  of  a  state,  applicable  by  express  adoption  to  the  practice  of  the 
federal  court  sitting  therein,  requires  that  actions  shall  be  brought  by  the  "  real  party  in  in- 
terest," an  order  on  an  insurance  company,  given  by  the  assured  to  a  creditor  of  his,  after  the 
loss,  directing  the  company  to  pay  such  creditor  the  whole  amount  due  under  the  policy, 
makes  the  person  receiving  such  order  an  assignee  of  the  cause  of  action,  and  entitles  him, 
under  such  statute,  to  sue  on  the  policy,  for  the  loss,  in  his  name.  Sprattey  r.  Hartford  Ins, 
Co.,  1  Dill.,  892. 

§2716.  l>e8criptioii  of  person.— Judgment  in  favor  of  '*Bawlings  &  Son  "  reversed ;  the 
party  plaintiff  should  be  named.     Rhea  v.  Rawlings,*  3  Cr.  C.  C,  256. 

§  2717.  When  a  law  requires  a  suit  to  be  brought  in  the  name  of  the  governor  of  a  state  to 
the  use  of  the  party  injured,  the  suit  must  be  brought  in  his  name,  not  by  his  style  of  oflSce. 
Governor  of  Arkansas  v.  Ball,*  Hemp.,  541. 

§  2718.  If  a  defendant  is  erroneously  named  in  a  judgment,  it  is  immaterial,  provided  he  is 
correctly  named  in  the  pleadings  and  it  can  plainly  be  seen  who  was  meant.  Conrad  t\ 
Griffey,  U  How.,  480. 

§  2  719.  A  plaintiff  must  be  either  a  natural  or  artificial  person ;  and  where  a  suit  was  brought 
by  the  "  board  of  county  commissioners  for  Lane  county,*'  and  at  the  date  of  the  bringing  of 
the  suit  there  was  no  such  person,  either  natural  or  artificial,  the  court  held  the  suit  to  be 
without  plaintiff  and  a  mere  nullity.     Alexander  v,  Knox,  6  Saw.,  54. 

§  2720.  Where  the  names  of  defendants  are  unknown,  it  is  not  sufiSicient  to  designate  them 
by  a  fictitious  name;  and  where  the  introductory  part  of  the  bill  and  the  prayer  for  prooe&s 
named  a  part  of  the  defendants,  and  designated  one  hundred  and  fifty  others  by  the  name  of 
John  Doe,  the  proceeding  was  defective,  and  service  of  subposna  upon  the  persons  so  desig- 
nated was  set  aside.    Kentucky  S.  M.  Co.  v.  Day,*  2  Saw.,  468. 

§  2721.  And  it  was  held  that  the  defect  was  not  cured  by  appearance.    Ibid, 

§  2722.  Infants  cannot  be  made  parties  to  a  suit  in  a  territory  without  personal  service  if 
residents  of  the  territory,  or  publication  if  non-residents.  They  cannot  appear  by  attorney  or 
waive  service  of  process,  but  must  be  served,  have^  a  guardian  appointed  and  defend  by  hiai. 
Armstrong  v,  W^yandotte  Bridge  Co.,  McCahon,  166. 

g  2728.  Consent  will  not  give  jurisdiction  as  to  minors,  but  proceedings  against  them  must 
be  in  invitum.  So  a  general  guardian  cannot  appear  voluntarily ;  but  the  minor  must  be 
served  with  process  and  thereby  brought  into  court,  and  a  guardian  ad  litem  then  and  there 
appointed.     Fitch  v.  Cornell,  1  Saw.,  156. 

§  2724.  Where  infants,  who  have  not  been  served  with  process,  have  appeared  by  guardian 
ad  litem,  a  decree  against  them  is  erroneous  on  appeal,  but  the  defect  cannot  be  taken  advan- 
tage of  collaterally.     Nelson  v,  Moore,  3  McL.,  819. 

§  2725.  Principal  and  agent. —  A  principal  may  maintain  an  action  on  a  written  contract 
made  by  his  agent  in  his  own  name  without  disclosing  the  name  of  the  principal.  Ford  v. 
Williams.  21  How,,  287. 
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^  27S6.  Where  an  agent  makes  a  contract  on  behalf  of  hid  principal,  disclosing  the  princi- 
pal's name,  the  principal  is  the  proper  party  to  bring  suit  on  the  contract.  Oelricks  t;.  Ford, 
23  How.,  49,  64. 

§2727.  No  suit  for  breach  of  a  contract  of  affreightment  can  be  maintained  bj  a  party 
who  acted  simply  as  agent  in  making  the  contract.     The  A.  Cheesebrough,  8  Blatch.,  805. 

§  2728.  Where  a  bond  runs  to  one  who  is  merely  an  agent,  his  principal,  who  is  the  sole 
party  in  interest,  may  sue  in  his  own  name  under  the  Missouri  code.  Weed  Sewing  Machine 
Co.  V,  Wicks,*  8  Dill.,  261. 

%  2729.  A  corporation  may  sue  in  its  own  name  on  a  note  given  to  its  agent  describing 
him  as  agent    Pacific  Guano  Ck>.  v,  Holleman,*  12  Fed.  R.,  61. 

§  2780.  Where  a  contract  was  made  by  an  agent  for  the  United  States  in  his  own  name,  the 
agency  bein^  known  to  the  other  party,  held,  that  an  action  upon  the  contract  could  not  be 
maintained  in  the  name  of  the  United  States.    United  States  v.  Parmele,  1  Paine,  251. 

§  2781.  Partners. —  Where  partnership  goods  are  sold  in  the  name  of  one  partner  all  the 
partners  muse  join  in  an  action.    Bennett  v,  Scott,*  1  Cr.  C.  C,  889. 

§  2782.  The  allegation  in  the  declaration  that  the  plaintiffs  are  partners  is  sufficient  proof 
of  that  fact.    Woodward  v.  Sutton,*  1  Cr.  C.  C,  851. 

§  2788.  On  a  plea  in  abatement  for  non- joinder  of  a  partner  as  defendant,  it  is  not  necessary 
to  prove  that  plaintiff  knew  of  the  partnership.    Norwood  v.  Sutton,*  1  Cr.  C.  C,  827. 

%  2784.  Where  a  debt  was  contracted  with  a  partnership,  and  the  interest  of  some  of  the 
partners  was  assigned,  and  suits  were  brought  in  the  New  York  state  court  by  the  real  parties 
in  interest,  the  suit  must,  when  removed  to  the  federal  court,  be  continued  in  the  name  of 
the  surviving  partners.    Suydam  v,  Ewing,*  2  Blatch.,  859. 

§  2785.  Where  the  members  of  a  firm,  each  for  himself,  and  sureties,  signed  a  bond  to  be- 
come responsible  for  the  default  of  the  firm,  field,  that  the  bond  was  not  a  firm  obligation, 
and  that  the  administrator  of  one  of  its  members  could  be  joined  in  a  suit  on  the  bond,  with- 
out showing  that  the  remedy  had  been  exhausted  against  the  survivors.  United  States  i;. 
Lawrence,*  14  Blatch.,  229. 

§2788.  Administrator  or  exeeator. —  Assumpsit  by  administrator  on  note  to  intestate; 
plea,  non  assumpsit;  held,  that  the  representative  character  of  plaintiff  is  not  in  issue  and  he 
need  not  produce  his  letters.     Wise  v.  Getty,*  8  Cr.  C.  C,  292. 

§2787.  When  the  executor  of  a  plaintiff  comes  in  voluntarily  to  prosecute,  it  is  too  late 
for  defendant  to  contest  the  fact  that  he  is  executor  after  the  order  admitting  him  to  prose- 
cute.    Wilson  V.  Codman,*  8  Cr.,  193. 

g  2788.  In  Virginia,  upon  a  scire  facias,  after  the  death  of  defendant,  the  administrator 
can  only  plead  what  his  intestate  could  have  pleaded.    M'Knight  v.  Craig,*  6  Cr.,  183. 

§  2789.  When  an  action  is  maintained  against  an  executor,  administrator  or  trustee  in  his 
own  right,  naming  him  as  executor,  administrator  or  trustee  is  merely  surplusage ;  the  judg- 
ment will  follow  the  declaration,  and  will  be  against  the  defendant  in  his  personal  character. 
Pennockv.  Gilleland,*  1  Pittob.  R.,  87. 

§  2740.  An  administrator  ad  colligendum  under  the  statutes  of  Mississippi  has  authority  to 
8oe  for  property  of  the  estate.    Yentris  v.  Smith,  10  Pet.,  166. 

§  2741.  Under  the  laws  of  Ohio,  an  executor  or  administrator  duly  appointed  in  any  other 
state  or  country  may  sue  in  Ohio,  and  may  establish  his  authority  by  the  certified  record  of 
hia  appointment  and  letters.    Price  v.  Morris,  5  McL.,  4. 

§  2742.  Husband  and  wife.*- Under  the  statutes  of  Alabama,  a  married  woman  who  joins 
in  her  husband's  deed  by  releasing  her  dower  is  not  a  proper  party  to  a  suit  for  breach  of  the 
covenant  of  warranty.    Griffin  v.  Reynolds,  17  How.,  609. 

g  2748.  A  wife  is  not  a  proper  party  to  an  action  of  ejectment  for  property  in  the  posses- 
sion of  her  husband  in  which  she  holds  no  separate  estate  in  her  own  name.  Thus,  where  a 
ivife  joined  her  husband  in  a  mortgage  of  their  homestead,  and  after  default  and  foreclosure 
the  mortgagee  brought  suit  in  ejectment  against  the  husband  to  obtain  possession  of  the  land, 
the  wife  having  parted  with  all  her  separate  estate  therein  by  the  mortgage  deed  is  not  a  nec- 
essary party.    Connecticut,  etc.,  Ins.  Co.  v,  Jones,  1  McC,  888. 

g  2744.  An  action  of  trespass  upon  real  and  personal  property  acquired  by  the  personal 
labor  and  exertion  of  a  married  woman  living  apart  from  her  husband  must  be  brought  in 
the  name  of  her  husband  alone.    Moores  v.  Carter,  Hemp.,  64. 

g  S74&.  In  an  action  of  ejectment  the  tenant  in  possession  should  be  a  party  defendant, 
<wh ether  or  not  ihe  landlord  is.    West  v.  Talman,*  4  Wash.,  200. 

g  2746.  When  the  government  of  the  United  States  claims  title  to  certain  land  it  may  inter- 
-vene  bj  the  suggestion  of  the  attorney-general  in  an  ejectment  suit  brought  by  A.  against  B., 
in  which  the  question  of  the  title  will  be  tried.    The  Arlington  Case,  8  Hughes,  86. 

g  2747.  In  an  action  of  ejectment  against  several  defendants  the  fact  that  the  court  has  no 
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jurisdiction  over  one  of  them  will  not  abate  the  action  as  to  the  others,  became  Ite  action  is 
in  effect  a  separate  one  s^ainst  each  of  them.  They  may  have  separate  defenses,  vercilelBaBd 
judgments.     Hinchley  v.  Byrne,  Deady,  224. 

§  2748.  When  two  or  more  persons  holding  distinct  and  separate  possessions  of  the  premises 
mentioned  in  a  declaration  of  ejectment  are  united  in  the  same  declaration,  and  jointly  enter 
into  the  same  common  rule  and  plead,  judgment  may  be  given  against  tbem  separately,  if 
their  separate  possessions  are  found  by  the  jury,  or  are  stated  in  a  demurrer  to  evidence. 
Bayard  v,  Colefax,  4  Wash.,  88. 

^  274d.  Under  the  code  of  Oregon  (§  91),  several  defendants  cannot  be  joined  in  an  action 
of  ejectment  if  they  occupy  in  severalty  distinct  parts  of  the  land  claimed.  Gibbons  v,  Mar- 
tin,* 4  Saw.,  206. 

§  2750.  Sabstituting  party. —  Pending  an  ejectment  the  premises  were  sold  under  a  mort- 
gage, and  the  defendant  delivered  possession  to  the  purchaser.  Afterwards  the  defendant 
confessed  judgment  in  the  ejectment,  and  the  land  was  delivered  to  the  plaintiff.  This  judg- 
ment was  set  aside  on  motion,  and  the  defendant  required  to  continue  as  such,  to  avoid  ousting 
the  jurisdiction  by  substituting  the  purchaser  under  the  mortgage,  the  purchaser  being  re- 
quired to  give  the  defendant  security  for  the  costs.     Thomas  v.  Newton,*  Pet.  C.  C,  444. 

g  27ol.  Citizenship  of  co-defendant. —  A  defendant  in  a  federal  court  cannot  contest  the 
citizensliip  of  a  co-defendant.     Harrison  v.  Urann,*  1  Story,  64. 

§  2752.  DllTereut  departments  of  government. —  In  causes  where  the  United  States  is  a 
party,  and  is  represented  by  the  attorney -general  or  specially  employed  counsel,  other  coun- 
sel cannot  be  heard  in  opposition  on  behalf  of  another  department.  In  this  case,  however, 
the  tule  was  departed  from  under  the  circumstances.     The  Gray  Jacket,  5  Wall.,  870. 

g  2753.  A  muulcipal  corporation  does  not  lose  its  identity  by  change  of  name  or  exten- 
sion of  territory.     Girard  v.  Philadelphia,  7  Wall.,  1. 

§  2754.  The  citizenship  of  the  parties  to  the  record  decides  the  jurisdiction  of  the  federal 
courta     Weed  Sewing  Machine  Co.  v.  Wicks,*  3  Dill..  261 ;  Elliot  v,  teal,*  5  Saw.,  J88. 

§  2755.  Representative  made  a  party.— Verdict  in  ISOO;  record  destroyed  during  the  war; 
transcript  filed  in  1867,  and  judgment  entered  as  upon  the  original  record;  but  the  defendant 
being  dead,  it  was  held  that  his  personal  representative  must  be  made  a  party  by  scire  facias, 
Baldwin  v,  Lamar,*  Chase's  Dec,  432. 

§2756.  In  law,  equity  and  admiralty. —  In  courta  of  common  law  the  forms  of  action 
limit  a  suit  to  the  persons  whose  legal  rights  have  been  affected,  and  those  who  have  im- 
paired or  injured  them.  In  chancery  all  those  who  are  interested  in  the  object  of  the  suit 
are  included.  In  admiralty  all  parties  who  have  an  interest  in  the  subject-matter  of  the 
suit  —  the  res  —  may  appear,  and  each  may  propound  his  interest  independently.  Taylor  t\ 
Carryl,  20  How.,  6iJ3. 

§2757.  Who  are  parties.— The  parties,  for  the  purposes  of  the  question  as  to  the  effect  of 
a  judgment  as  a  bar,  include  all  who  are  directly  interested  in  the  subject-matter,  and  who 
have  a  right  to  make  defense,  control  the  proceedings,  examine  and  cross-examine  the  wit« 
nesses,  and  appeal  from  the  judgment.     Robbins  v,  Chicago  City,  4  Wall.,  657. 

§  2  758.  Action  for  penalty. —  Where  a  United  States  statute  imposes  a  penalty  for  the  vio* 
lation  of  cop^rright  laws,  and  gives  one-half  of  the  penalty  "  to  the  person  who  shall  sue  for 
the  same,''  an  action  to  recover  such  penalty  cannot  be  brought  in  the  name  of  more  than 
one  person.     Ferrett  v,  Atwill,  1  Blatch.,  151. 

§  2759.  Where  necessary  parties  were  not  joined  the  judgment  was  reversed  and  the  case 
remanded,  with  directions  to  allow  them  to  be  made  parties.     Lewis  t*.  Darling,  16  How.,  l. 

§  2700.  On  a  petition  for  confirmation  of  title  to  land  under  a  Spanish  grant,  a  person 
claiming  title  as  against  the  petitioners  cannot,  after  the  expiration  of  the  time  limited  for 
the  confirmation  of  his  claim  as  against  the  government,  intervene  for  the  purpose  of  estab- 
lishing his  title.     United  States  v.  Patterson,  15  How.,  10. 

§:s761.  Construction  of  Minnesota  statute.— The  word  "party*' in  Revised  Statutes  of 
Minnesota,  section  47,  page  456,  to  wit:  '*The  summons  may  be  served  by  the  sheriff  of  the 
county  where  the  defendant  is  found,  or  by  any  other  person  not  a  party  to  the  action,"  ex- 
tends only  to  parties  named  in  the  proceedings  and  not  to  a  party  in  interest,  such  as  a  sleep- 
ing partner  of  the  plaintiffs,  whose  name  does  not  appear.    Owens  v.  Gotzian,  4  Dill.,  486. 

§  2762.  Claimant  of  land  not  necessarily  a  party. —  Unless  a  person  claiming  land  chooses 
to  become  a  party  to  a  suit  brought  against  his  tenant  to  recover  the  land,  the  suit  is  to  him 
mere  res  inter  alios  acta,    Cornett  v.  Williams,  20  Wall.,  226. 

§  2768.  Substitute  party. —  A  court  having  only  appellate  jurisdiction  cannot  issue  a  sum- 
mons or  lay  a  rule  upon  an  officer  requiring  him  to  become  a  Ibubetitute  party  to  a  suit  of 
mandamus  against  his  predecessor,  as  this  would  be  the  exercise  of  original  jurisdiction  over 
both  a  new  party  and  a  new  cause.    United  States  v,  Boutwell,  17  Wall.,  609. 
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§  2  764.  Necessary  partj. —  A  city  which  has  taken  land  for  a  public  street  Is  a  necessary 
party  to  an  appeal  by  the  land  owner  from  the  assessment  of  damages  for  such  taking,  made 
by  the  viewers  in  accordance  with  a  state  statute.    Pearson  v,  Yewdall,  5  Otto,  294. 

§  276o.  Foreign  soTereign. —  The  court  will  not,  upon  motioo,  inquire  whether  a  suit  can 
be  instituted  by  a  foreign  sovereign  who  has  not  been  recognized  by  the  government.  King 
of  Spain  v.  Oliver,  2  Wash.,  429. 

2.  In  Equity. 

Summary — Decree  does  not  affect  persons  not  parties,  §  2766. — Absence  of  necessary  parties^ 
§2767. — Formalt  necessary  and  indispensable  parties,  §2768. —  Joint  owners  indispen" 
sable  in  a  suit  to  cancel  title  deeds,  §  2769.-- Decree  as  to  persons  not  parties,  %  2770. — 
Strangers  cannot  claim  benefit  of  a  decree,  §  2771. —  New  parties  on  their  own  petition, 
§  2772. — Stranger  cannot  join  in  suit,  §  2773. —  Prior  mortgagee,  §  2774. —  Decree  in 
absence  of  necessary  parties,  §  2775. —  Stockholder  to  join  corporation  as  defendant, 
§  2776. —  All  trustees  not  indispensable  in  suit  by  bondholder,  g  2777. —  Prior  mortgagee, 
§  2778. —  Corporation  as  party  in  suit  against  stockholders,  §  2779. — Joint  tort-feas^ 
ors,  §  2780. —  Partners,  §  2781. —  Dissolution  of  defendant  corporation,  §  2182,^  Assignee 
of  such  corporation,  §2783. — Stranger,  when  admitted,  §  21S4t,— Trustee  sufficiently  rep- 
resents cestuis,  §  2785. —  Assignee  of  chose  in  action,  §  2786. — Suit  for  infringement  in 
name  of  party  in  interest ,  §  2787.—  United  States  as  plaintiff,  §  2788,—  United  States  as 
party,  §  2789. 

§  2766.  A  court  of  equity  can  make  no  decree  prejudicing  the  rights  of  parties  not  before 
it     Hallow  V.  Hinde,  §§  2790-2792. 

§  2767.  When  some  necessary  parties  are  not  before  the  court,  proceedings  may  sometimes 
be  stayed  until  the  rights  of  the  absent  parties  are  settled  in  another  court.    Ibid. 

§  276S.  The  general  rule  in  equity  is  that  all  persons  whose  interests  may  be  materially  af- 
fected by  a  decree  must  be  before  the  court  to  enable  it  to  act  This  rule  may  be  relaxed  so 
as  to  dispense  with  formal,  and  under  special  circumstances  with  necessary,  parties,  if  their 
interests  are  severable,  but  never  with  indispensable  parties.  Tobin  v,  Walkinshaw,  g§  2793- 
2800. 

§  2769.  In  a  bill  for  an  account  of  profits,  and  for  cancellation  of  title  deeds,  against  joint 
owners  of  a  mine,  all  the  owners  are  indispensable  parties,  and  in  the  absence  of  any  of  them 
the  bill  will  not  be  entertained,  especially  when  the  absent  ones  live  within  the  district  of  the 
court,  and  are  omitted  because  their  citizenship  would  defeat  the  jurisdiction.    Ibid. 

§  2770.  A  decree  attempting  to  settle  the  rights  of  persons  not  parties  to  the  suit  will  not 
affect  them.    Hook  r.  Payne,  §§  2801,  2802. 

§  2771.  Where  three  separate  actions  for  accounting  are  brought  and  decided,  there  being 
no  prayer  for  a  general  accounting,  other  parties  having  like  interests  with  those  plaintiffs 
cannot  claim  the  benefit  of  the  decrees  in  those  suits.    Ibid. 

§  2772.  Parties  interested  in  the  subjeot-matter  of  a  suit  may  be  made  parties  to  the  suit 
on  their  own  petition  by  amendment  of  the  bill.    Scott  v.  Railroad  Co.,  §  2803. 

§  2773.  In  a  suit  for  an  account  and  a  construction  of  a  will,  brought  by  a  party  wishing 
to  ascertain  the  validity  of  a  bequest  to  him,  no  third  party  has  a  right  to  be  joined  as  com- 
plainant on  petition,  and  to  introduce  new  matters  into  the  suit.  United  States  v.  Gillespie, 
§  2804. 

§  2774.  In  a  suit  to  foreclose  a  mortgage  a  prior  mortgagor  should  be  made  a  party  defend- 
ant :  but  where  the  foreclosure  is  made  and  the  sale  consummated  before  the  court  was  made 
aware  of  the  prior  mortgagee,  the  decree  will  not  be  opened  upon  application  of  the  mort- 
gagor.   Flnley  v.  United  States  Bank,  §§  2805,  2806. 

§2775.  A  decree  made  in  the  absence  of  necessary  parties,  this  fact  having  nowhere  ap- 
peared or  become  known  to  the  court,  will  not  be  opened  unless  where  the  mischief  would  be 
irremediable.    Ibid. 

§  2776.  A  stockholder  suing  because  the  corporation  refuses  so  to  do  must  join  the  corpo- 
ration as  a  party.     Davenport  v.  Dows,  $$  2807. 

§  2777.  In  a  forclosure  suit  by  a  bondholder,  alleging  the  refusal  of  his  trustees  to  act,  it  is 
not  necessary  that  all  those  trustees  be  made  parties  if  the  joinder  of  some  of  them  would 
defeat  the  jurisdiction.  The  interests  of  the  cestuis  might  be  sufficiently  protected  by  the 
presence  of  one  of  the  trustees.    Stewart  v.  Chesapeake  &  Ohio  Canal  Co.,  ^'§  2808,  2809. 

§  2778.  In  such  a  suit  a  prior  mortgagee  is  not  a  necessary  party,  where  it  is  a  state  and 
has  waived  its  lien  to  allow  the  second  mortgage  to  be  issued.    Ibid. 

§  2770.  A  corporation  is  not  necessarily  a  party  to  a  suit  against  the  stockholders.  Parsons 
V.  Howard,  §§  2810-2815. 

383 


§§  2780-278»,  PRACTICE. 

§  2780.  Where  the  cause  of  action  is  against  several  tort-feasors,  it  is  not  necessary  to  join 
all,  as  they  are  severally  as  well  as  jointly  liable.     Ibid, 

§  2781.  In  a  suit  to  enforce  a  demand  due  to  a  partnership  all  the  partners  are  necessary 
parties,  either  as  complainants  or  defendants.    Ibid, 

%  2782.  In  case  of  dissolution  of  a  defendant  corporation,  the  proper  practice  for  plaint- 
iff is  to  bring^  in  the  representative  by  supplemental  bill  in  the  nature  of  a  bill  of  revivor. 
Chester  v.  Life  Assoc,  of  America,  §§2816-2819. 

§  2  788.  The  statutory  assignee  of  such  a  corporation  cannot  be  made  a  defendant  on  his  own 
petition  against  the  will  of  plaintiff.    Ibid, 

§  2784.  A  stranger  to  the  record  may  come  in  when  he  has  been  named  as  a  party  but  not 
served,  or  when  he  represents  a  party  whose  interest  has  passed  by  death  or  operation  of  law, 
and  the  case  requires  his  presence,  or  when  the  bill  is  filed  against  a  class,  and  he  as  one  of 
the  class  is  a  quasi  party.    Ibid, 

§  2785.  A  trustee  who  has  such  authority  that  his  cestuia  are  bound  by  whatever  he  does 
is  a  sufficient  representative  of  them  in  court,  and  they  are  not  necessary  parties  when  he  is 
joined  as  their  representative.    Kerrison  v,  Stewart,  §g  2820,  2821. 

g  2786.  An  assignee  of  a  chose  in  action  may  sue  in  equity  in  his  own  name.  Benedict  v, 
Williams,  §§  2822,  2823. 

§  2787.  Suits  in  equity  for  the  infringement  of  patents  must  be  brought  in  the  name  of  the 
party  in  interest,  who  cannot  delegate  his  right  to  another  person  to  sue  in  the  name  of  the 
latter.    Goldsmith  v,  American  Paper-Collar  Co.,  §  2824. 

§  2788.  When  the  United  States  is  the  real  plaintiff,  this  must  appear  by  the  record,  as 
also  tlie  fact  that  the  suit  was  brought  by  the  district  attorney,  and  in  his  official  capacity. 
United  States  v.  Doughty,  §  2825. 

§  2789.  The  court  cannot  order  the  district  attorney  to  enter  the  appearance  of  the  United 
States  as  a  party  defendant  to  a  suit;  but  it  seems  that  where  the  United  States  has  entered 
the  arena  as  a  property  holder,  or  a  lienholder,  it  may  be  treated  like  any  other  person,  and 
ordered  to  appear  and  plead  or  be  defaulted.    Fifth  National  Bank  v.  Long,  §  2826. 

[Notes.—  See  §§  2827-8145.] 

MALLOW  V.  HINDE. 
(12  Wheaton,  19^-199.    1827.) 

Opinion  by  Mr.  Justice  Teimble. 

Statement  of  Facts. —  This  is  an  appeal  from  the  decree  of  the  circuit  court 
for  the  district  of  Ohio,  dismissing  generally,  with  costs,  the  bill  of  the  appel- 
lants, who  were  plaintiflFs  in  that  court.  The  suit  was  a  contest  for  land  in 
the  district,  set  apart  on  the  northwest  side  of  the  Ohio,  for  the  satisfaction  of 
the  bounty  lands  due  to  the  officers  and  soldiers  of  the  Virginia  line,  or  conti- 
nental establishment,  in  the  Revolutionary  war. 

The  plaintifiFs  set  up  claim  to  the  land  by  virtue  and  under  a  survey,  No.  537, 
in  the  name  of  John  Campbell.  It  appears  that  John  Campbell,  before  his 
death,  made  his  last  will  and  testament,  whereby  he  devised  his  land  warrants, 
entries  and  surveys  in  the  military  district  to  Col.  Richard  Taylor  and  others, 
his  executors,  in  trust  for  the  children  of  the  testator's  sister,  Sarah  Beard ; 
and  that  Taylor  alone  qualified  as  executor,  and  took  upon  himself  the  trust. 
Taylor  never  conveyed  or  assigned  the  warrants,  entries  or  surveys  to  Mrs. 
Beard's  children,  but  permitted  them,  as  the  bill  charges,  to  take  the  manage- 
ment of  them  into  their  own  hands. 

Elias  I-angham  made  sundry  executory  contracts  with  Mrs.  Beard's  children, 
after  they  arrived  at  full  age,  which  contracts  are  set  out  in  the  bill,  whereby, 
as  the  complainants  allege,  Langham  became  equitably  entitled  to  survey  No. 
637;  and  afterwards  sold  and  made  deeds  of  conveyance  for  the  land  to  the 
complainants;  who,  in  consequence  of  their  purchases  from  Langham,  took 
possession  of  and  improved  the  land. 

Thomas  S.  Hinde  having  purchased  and  procured  an  assignment  of  a  mili- 
tary warrant  from  Col.  Richard  Taylor,  and  belonging  to  him  in  his  own  right, 
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made  an  entry  thereof  in  Hinde's  own  name  in  the  principal  surveyor's  office; 
and  having  caused  a  survey  to  be  made  thereupon,  covering  survey  No.  537, 
in  the  name  of  Campbell,  Hinde  obtained  a  patent  for  the  land  from  the  gov- 
-emment. 

Being  thus  clothed  with  the  legal  title,  Hinde  instituted  actions  of  eject- 
ment in  the  circuit  court  against  the  appellants  and  obtained  judgments  oi 
eviction  against  them.  They  filed  their  bill  praying  for  an  injunction  againsi 
the  judgments  at  law;  and  also  praying  that  Hinde  should  be  decreed  to  re- 
lease and  convey  to  them  his  legal  title,  and  for  general  relief.    . 

The  bill  charges  that  Col.  Eichard  Taylor,  with  full  notice  that  the  appel- 
lants were,  in  virtue  of  Langham's  contract  with  the  ceatuia  que  trtiat,  and 
Langham's  sale  to  them,  equitably  entitled  to  and  in  possession  of  survey  No. 
537,  fraudulently  combined  with  Hinde  and  others,  and  improperly  and  with- 
out authority  withdrew  the  entry  on  which  survey  No.  537  had  been  made, 
and  re-entered  and  caused  it  to  be  surveyed  elsewhere;  and  that  Hinde,  avail- 
ing himself  of  such  improper  and  unauthorized  withdrawal,  had  entered,  sur- 
veyed and  patented  the  land  in  his  own  name,  he  also  having  notice  of  all  the 
circumstances  attending  the  claim  of  the  appellants;  and  that  Taylor  and  the 
Beards  refuse  to  perfect  the  survey  by  obtaining  a  patent,  and  refuse  to  con- 
vey or  transfer  it  to  the  appellants. 

The  bill  also  alleges  that  Langham  had  become  equitably  and  legally  en- 
titled to  the  survey  No.  537',  as  a  purchaser  thereof,  for  taxes  due  thereon  to 
the  state  of  Ohio. 

Hinde  filed  his  answer,  in  which  he  denies  the  charges  of  fraud  and  collusion ; 
insists  the  land  had  become  vacant  by  the  withdrawing  of  the  entry  in  the 
name  of  Campbell,  and  by  surveying  it  elsewhere ;  and  that  he  had  legally 
appropriated  it  by  his  entry,  survey  and  grant;  he  neither  admits  nor  denies 
the  execution  of  the  contracts  alleged  between  Langham  and  the  Beards,  and 
puts  the  complainants  upon  proof;  and  he  further  insists  that  such  contracts, 
if  made,  conferred  upon  Langham  no  equitable  title;  first,  because  the  Beards 
had  no  power  to  sell  without  the  concurrence  of  Taylor,  the  trustee;  and 
secondly,  because  Langham  had  obtained  the  contracts  by  fraud  and  had  not 
paid  the  consideration  stipulated. 

Neither  Taylor,  the  trustee,  nor  the  ceatuis  que  truat,  with  whom  the  com- 
plainants allege  Langham  contracted  for  the  land,  are  made  defendants,  they 
being  out  of  the  limits  of  the  jurisdiction  of  the  court.  No  attempt  has  been 
made  in  the  argument  to  support  the  validity  of  the  tax  sale,  and  it  may  be 
laid  out  of  the  case. 

§  27  90.  Where  the  partiea  neceaaary  to  aettle  properly  the  matter  in  controveray 
are  not  before  the  courts  a  court  of  equity  will  not  act.  It  will  make  no  decree 
upon  the  righta  of  partiea  before  it  when  the  right  of  thoae  not  before  the  court 
toill  be  affected  by  it. 

For  the  appellees  it  is  insisted  that  the  proper  parties  are  not  before  tb^^ 
court,  so  as  to  enable  the  court  to  decree  upon  the  merits  of  the  conflictin;^ 
claims.  And  we  are  all  of  that  opinion.  It  is  plain  that  the  appellants  can- 
not set  up  the  survey  No.  537  against  the  appellees'  title  without  first  showing 
themselves  entitled  to  that  survey.  They  claim  that  survey,  not  by  any  assign- 
ment or  other  instrument  investing  them  with  a  legal  right  to  it,  but  by  exec- 
utory agreements,  the  validity  and  obligation  of  which  the  parties  to  them 
have  a  right  to  contest. 

We  cannot  try  their  validity  and  decide  upon  their  efficacy  by  affirming 
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they  confer  upon  the  appellants  an  equitable  right  without  manifest  prejudice 
to  the  rights  of  those  not  before  the  court.  The  complainants  can  derive  no 
claim  in  equity  to  the  surye}^  under  or  through  Langham's  executory  con- 
tracts with  the  Beards,  unless  these  contracts  be  such  as  ought  to  be  decreed 
against  them  specifically  by  a  court  of  equity.  How  can  a  court  of  equity 
decide  that  these  contracts  ought  to  be  specifically  decreed  without  hearing 
the  parties  to  them?  Such  a  proceeding  would  be  contrary  to  all  the  rules 
which  govern  courts  of  equity  and  against  the  principles  of  natural  justice. 
Taylor,  too,  is  the  legal  proprietor  of  the  warrant  by  virtue  of  which  the 
entry  and  survey  No.  537  was  made,  and  in  general  the  right  of  removal  is 
incidental  to  the  right  of  property.  But  it  is  alleged  he  has  parted  with 
that  incidental  right,  although  the  general  legal  title  of  ownership  remains  in 
him;  or  that  he  has  exercised  this  incidental  right  fraudulently  and  improperly 
to  the  prejudice  of  the  appellants. 

Can  any  court  justly  strip  him  of  this  incidental  right  or  convict  him  of 
fraud  unheard?  Besides,  if  the  court  should,  by  its  decree,  compel  Hinde  to 
release  his  legal  title  to  the  complainants  upon  the  grounds  that  the  entry  and 
survey  No.  537  are  superior  to  his  title,  it  would  be  giving  to  the  complainants 
that  which  belongs  to  Taj^lor  as  trustee,  and  to  his  cestui^  qtce  trusty  unless  by 
their  acts  and  agreements  they  have  parted  with  their  right  to  the  survey.  If 
the  courts  of  the  United  States  were  courts  of  general  jurisdiction,  it  could 
not  be  doubted  that  Taylor,  William  and  Joseph  Beard,  and  Mr.  M'Gowan 
and  wife,  would  be  necessary  and  indispensable  parties,  without  whom  no  de- 
cree upon  the  merits  could  be  made.  But  it  is  contended  that  the  rule  which 
prevails  in  courts  of  equity  generally,  that  all  the  parties  in  interest  shall  be 
brought  before  the  court  that  the  matter  in  controversy  may  be  finally  settled, 
ought  not  to  be  adopted  by  the  courts  of  the  United  States;  because,  from  the 
peculiar  structure  of  their  limited  jurisdiction  over  persons,  the  application  of 
the  rule  in  its  full  extent  would  often  oust  the  court  of  its  acknowledged  juris- 
diction over  the  persons  and  subject  before  it. 

§  2791.  The  rule  requiring  all  parties  in  interest  to  he  before  the  court  is  sub- 
ject to  the  sound  discretion  of  the  courty  but  it  will  be  enforced  where  the  parties 
to  the  suit  have  no  rights  independent  of  the  rights  of  persons  who  are  not  parties. 

It  is  true  this  equitable  rule  is  framed  by  the  court  of  equity  itself,  and  is 
subject  to  its  sound  discretion.  It  is  not,  like  the  description  of  parties,  an  in- 
flexible rule,  the  failure  to  observe  which  turns  the  party  out  of  court,  merely 
because  it  has  no  jurisdiction  over  his  cause;  but,  being  introduced  for  the  pur* 
poses  of  justice,  is  susceptible  of  considerable  modifications  for  the  promotion, 
of  these  purposes.  Accordingly,  this  court,  in  the  case  of  Elmendorf  v.  Taylor, 
10  Wheat.,  167,  has  said:  "That  the  rule  which  requires  that  all  persons  con- 
cerned in  interest,  however  remotely,  should  be  made  parties  to  the  suit,  though 
applicable  to  most  cases  in  the  courts  of  the  United  States,  is  not  applicable  to 
all.  In  the  exercise  of  its  discretion  the  court  will  require  the  plaintiff  to  do 
all  in  his  power  to  bring  every  person  concerned  in  interest  before  the  court. 
But  if  the  case  may  be  completely  decided  as  between  the  litigant  parties,  the 
circumstance  that  an  interest  exists  in  some  other  person  whom  the  process  of 
the  court  cannot  reach,  as  if  such  party  be  the  resident  of  some  other  state, 
ought  not  to  prevent  a  decree  upon  its  merits." 

This  doctrine  was  applied  to  the  case  where  a  small  interest  was  outstanding 
in  one  not  before  the  court,  as  tenant  in  common.  In  that  case  the  right  of 
the  party  before  the  court  did  not  depend  upon  the  right  of  the  party  not  be- 
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fore  the  court;  each  of  their  rights  stood  upon  its  own  independent  basis;  and 
the  ground  upon  which  it  was  necessary,  according  to  the  general  principle,  to 
have  both  before  the  court  was  to  avoid  multiplicity  of  suits  and  to  have  the 
whole  matter  settled  at  once. 

In  this  case  the  complainants  have  no  rights  separable  from  and  independent 
of  the  rights  of  persons  not  made  parties.  The  rights  of  those  not  before  the 
court,  lie  at  the  ver}'  foundation  of  the  claim  of  right  by  the  plaintiffs,  and  a 
final  decision  cannot  be  made  between  the  parties  litigant  without  directly  af- 
fecting and  prejudicing  the  rights  of  others  not  made  parties. 

We  do  not  put  this  case  upon  the  ground  of  jurisdiction,  but  upon  a  much 
broader  ground,  which  must  equally  apply  to  all  courts  of  equity  whatever  may 
be  their  structure  as  to  jurisdiction.  We  put  it  on  the  ground  that  no  court  can 
adjudicate  directly  upon  a  person's  right  without  the  party  being  either  act- 
ually or  constructively  before  the  court. 

We  have  no  doubt  the  circuit  court  had  jurisdiction  between  the  complain- 
ants and  the  defendant  Hinde,  so  far  as  to  entertain  the  bill  and  grant  an  in- 
junction against  the  judgments  at  law  until  the  matter  could  be  heard  in 
equity. 

§  2792.  Tlie  circuit  courts  in  the  absence  of  necessary  partieB^  way  sometimes 
stay  proceedings  until  the  rights  of  the  absent  parties  are  settled  in  another  court. 

And  if  it  had  been  shown  to  the  circuit  court  that,  from  the  incapacity  of 
that  court  to  bring  all  the  necessary  parties  before  it,  that  court  could  not  de- 
cide finally  the  rights  in  contest,  the  court,  in  the  exercise  of  a  sound  discre- 
tion, might  have  retained  the  cause  and  the  injunction,  on  the  application  of 
the  complainants,  until  they  had  reasonable  time  to  litigate  the  matters  of 
controversy  between  them  and  Taylor  and  the  Beards  in  the  courts  of  the 
state  or  such  other  courts  as  had  jurisdiction  over  them;  and  if  then  it  was 
made  to  appear  by  the  judgment  of  a  competent  tribunal  that  the  complain- 
ants were  equitably  interested  with  the  rights  of  Taylor,  the  trustee,  and  the 
cestuis  qve  trust  in  the  survey  No.  537,  the  circuit  court  could  have  proceeded 
to  decree  upon  the  merits  of  the  conflicting  surveys. 

Such  a  proceeding  would  seem  to  be  justified  by  the  urgent  necessity  of  the 
case  in  order  to  prevent  a  failure  of  justice;  and  the  cause  would  have  re- 
mained under  the  control  of  the  circuit  court,  so  as  to  have  enabled  it  to  pre- 
vent unreasonable  delay,  by  the  negligence  or  design  of  the  parties,  in  litigatng 
their  rights  before  some  competent  tribunal. 

The  cause  having  been  brought  to  a  hearing  before  the  circuit  court  in  its 
present  imperfect  state  of  preparation,  that  court  could  not  do  otherwise  than 
dismiss  the  bill ;  but  as  no  final  decision  of  the  rights  of  parties  could  properly 
be  made,  the  dismission,  ii^tead  of  being  general,  ought  to  have  been  without 
prejudice.  So  much  of  the  decree  as  dismisses  the  bill  generally  must  be  re- 
versed, and  the  decree,  in  all  things  else,  affirmed;  and  the  cause  is  to  be  re- 
manded to  the  circuit  court  with  directions  to  dismiss  the  bill  without  prejudice. 

TOBIN  V.  WALKINSHAW. 
(Circuit  Court  for  California:  1  McAUister,  26-47.    1865.) 

Opinion  by  MoAllistes,  J. 

Statement  of  Facts. —  Among  the  numerous  questions  which  have  been 
submitted  during  the  argument  of  this  motion  there  is  one  which  arrests  at- 
tention in  limine^  and,  in  the i view  I  have  taken  of  the  case,  will  preclude  a 
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decision  on  any  other.  That  question  is  one  of  jurisdiction.  In  advance  of 
any  discussion  on  this  point  I  desire  to  advert  to  a  question  which  was  argued 
incidentally  by  the  solicitors  for  the  respective  parties.  I  allude  to  the  ques- 
tion, ^'  How  far  is  matter  of  avoidance  in  an  answer  to  be  treated  as  evidence 
by  the  court?" 

§  2793.  Matter  <yf  avoidance  in  an  answer  is  equivalent  to  an  affidavit  on  a 
mot  1071  for  an  injunction  or  to  dissolve  one. 

An  examination  of  the  authorities  has  conducted  me  to  the  conclusion  that 
the  rule  is  that  upon  the  hearing,  after  the  answer  is  put  in  issue,  new  matter 
set  up  by  way  of  avoidance  must  be  proved  by  defendant;  bul  that  on  a  mo- 
tion for  or  on  a  motion  to  dissolve  an  injunction  such  new  matter  in  the  axi- 
swer  responsive  to  the  bill  is  to  be  deemed  evidence  in  favor  of  defendant,  as 
his  affidavit  or  sworn  statement.  As  this  opinion  is  necessarily  very  extended 
on  what  I  deem  the  principal  point  in  the  decision  of  this  motion,  my  reasons 
for  the  conclusion  to  which  I  have  come  in  relation  to  the  question  of  new 
matter  in  the  answer  will  be  reserved  for  some  future  case  or  occasion. 

§  2794*  A  plea  for  want  of  parties  is  a  plea  in  har^  not  ahatement 

In  regard  to  the  want  of  parties  in  this  case,  which  gives  rise  to  the  ques- 
tion of  jurisdiction,  it  has  been  urged  by  complainants  that  it  is  too  late  for 
defendants  to  object  a  want  of  parties,  and  that  this  was  matter  only  for  a 
plea  in  abatement. 

Now,  a  plea  for  waiit  of  parties  is  not  matter  for  abatement.  It  is  a  plea 
in  bar  and  goes  to  the  whole  bill,  as  well  to  the  discovery  as  to  the  relief 
prayed.  1  Daniell's  Ch.  Pr.,  337.  Again,  the  rule  is  that  if  want  of  parties 
is  apparent  on  the  face  of  the  bill,  the  defect  may  be  taken  advantage  of  by 
demurrer.  If  such  defect  be  vital,  it  may  be  insisted  on  at  the  hearing,  and 
if  the  court  proceed  to  a  decree,  such  decree  may  be  reversed.  If  the  defect 
is  not  apparent  on  the  bill,  it  may  be  propounded  by  way  of  a  plea,  or  it  may 
be  relied  on  in  a  general  answer.     Story's  Eq.  PL,  §  236. 

In  Yan  Epps  v.  Van  Deusen,  4  Paige's  Ch.,  75,  it  is  said  defendant  is  not 
bound  to  demur  or  plead.  He  may  make  the  objection  in  his  answer,  and 
may  have  the  same  benefit  of  the  objection  at  the  hearing  as  if  it  had  been 
taken  by  plea  or  demurrer. 

The  thirty-ninth  rule  of  equity  expressly  gives  the  right  to  defendant  to 
avail  in  his  answer  of  anything  which  would  be  good  in  the  form  of  a  plea 
in  bar;  and  the  fifty-second  rule  provides  that  where  defendant  by  his  answer 
suggests  the  want  of  parties,  plaintiff  shall  be  at  liberty,  within  fourteen  days 
after  answer  filed,  to  set  down  the  cause  for  argument  upon  that  objectioa 
alone.  These  rules  evidently  authorize  a  party  to  avail  himself  of  a  defect 
for  want  of  parties  as  effectually  in  his  answer  as  by  plea  in  bar. 

Had  defendants  availed  themselves  of  the  right  to  plead  in  bar  much  time 
and  discussion  would  have  been  saved.  But  they  have  the  right  to  bring  for- 
ward their  objection  in  the  form  of  an  answer.  Having  done  so,  I  am  called 
on  to  decide  if  there  are  such  parties  before  the  court  as  will  authorize  it  to 
adjudicate  upon  this  cause,  whether  this  court  be  deemed  a  court  of  general 
equity  jurisprudence  or  whether  the  peculiar  structure  of  the  limited  juris- 
diction of  this  court  under  the  constitution  and  laws  of  the  United  States  be 
considered. 

§  2795.  If  a  joint  interest  is  vested  in  the  defendants  with  absent  parties  the 
court  has  no  jurisdiction,     Aliter  if  the  interest  is  separable. 

In  Cameron  v,  McEoberts,  3  Wheat.,  591,  where  the  citizenship  of  the  other 
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defendants  than  Cameron  did  not  appear  on  the  record,  the  supreme  court  of 
the  United  States  certified:  "If  a  joint  inlerest  vested  in  Cameron  and  the 
other  defendants,  the  court  had  no  jurisdiction  over  the  cause.  If  a  distinct 
interest  vested  in  Cameron,  so  that  substantial  justice  (so  far  as  he  was  inter- 
ested) could  be  done  without  afifecting  the  other  defendants,  the  jurisdiction 
of  the  court  might  be  exercised  as  to  him  alone." 

In  Mallow  v.  Hinde,  12  Wheat.,  194,  the  principle  is  afiirmed  that,  though 
the  rules  as  to  parties  in  equity  are  somewhat  flexible,  yet,  where  the  court 
can  make  no  decree  between  the  parties  before  it  upon  their  own  rights  which 
are  independent  of  the  rights  of  those  not  before  it,  it  will  not  act.  The  court 
say :  We  do  not  put  it  "  on  the  ground  of  jurisdiction,  but  upon  a  much  broader 
ground,  which  must  equally  apply  to  all  courts  of  equity,  whatever  be  their 
structure  as  to  jurisdiction." 

In  Russell  v.  Clarke's  Executors,  7  Cranch,  98,  the  court  say  that  merely 
formal  parties  might  be  dispensed  with;  but  where  parties  are  essential  to  the 
merits  of  the  question,  and  may  be  much  affected  by  the  decree,  such  parties 
are  indispensable.  The  principle  enunciated  by  the  supreme  court  in  the  fore- 
going cases  is  a  reiteration  of  one  universally  recognized  in  equity  jurispru- 
dence.   Story's  Eq.  PI,  §  13T. 

The  rule  in  equity  differs  from  the  rule  of  law,  both  in  the  necessity  of  join- 
ing all  interested  parties  in  the  suit  and  in  the  option  of  joining  them  as 
plaintiffs  or  defendants.  At  law  a  disputed  issue  is  alone  contested,  the  im- 
mediate disputants  are  alone  bound  by  the  decision,  and  they  alone  are  par- 
ties to  the  action.  In  equity  a  decree  is  asked,  and  not  a  decision  only;  and 
it  is  therefore  requisite  that  all  persons  should  be  before  the  court  whose  in- 
terests may  be  affected  by  the  proposed  decree  or  whose  concurrence  is  neces- 
sary to  a  complete  arrangement.    Adams'  Equity,  699,  703,  704. 

§  2796.  Under  act  of  congress  of  February  ^8,  1839 j  and  the  forty-seventh 
equity  rule^  the  court  may  dispense  with  nominal^  and  eveti  necessary,  hut  not 
with  indispensable  parties. 

The  act  of  congress  of  February  28, 1839  (5  Laws  TT.  S.,  321),  and  the  forty- 
seventh  equity  rule  of  this  court,  have  been  cited  by  complainant's  solicitors 
and  relied  on  to  sustain  the  jurisdiction  in  this  case.  They  have  also  adduced 
the  case  of  Doremus  and  Nixon  v.  Bennett  and  others,  4  McLean,  224,  as  to 
the  interpretation  of  the  act  of  congress.  That  was  a  case  at  law.  Now  it  is 
true  that  by  their  provisions  the  circuit  courts  of  the  United  States  are  author- 
ized, in  certain  cases,  to  proceed  against  one  or  more  defendants  in  the  absence 
of  others,  where  such  others  are  not  inhabitants  of  or  found  in  the  district 
when  and  where  the  suit  is  brought.  But  both  the  act  of  congress  and  the 
forty-seventh  rule  have  been  elaborately  considered  and  the  construction  of 
them  fixed  by  the  supreme  court  of  the  United  States  in  the  recent  case  of 
Shields  v.  Barrow,  17  Howard,  130.  In  that  case  it  is  settled  that  neither  the 
act  of  congress  nor  the  rule  impinges  on  the  general  doctrine,  and  that  if  the 
citizenship  of  parties  be  such  that  their  joinder  would  defeat  the  jurisdiction 
of  the  court,  such  fact  will  not  supersede  the  necessity  of  making  them  parties; 
so  far  as  the  said  act  and  rule  apply  to  suits  in  equity,  it  is  to  be  understood 
they  are  no  more  than  the  legislative  affirmance  of  the  rule  previously  estab- 
lished by  the  adjudications  of  the  supreme  court  of  the  United  States.  The 
act  of  congress  removed  any  difficulty  as  to  jurisdiction  between  parties  who 
are  competent  under  the  general  rule  of  equitv  jurisprudence;  and  the  forty- 
seventh  rule  of  practice  is  only  a  declaration,  for  the  government  of  practi- 
ses 
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tioners  and  courts,  of  the  effect  of  the  act  of  congress  and  the  previous 
decisions  of  the  supreme  court.  "It  remains,"  say  the  court,  that  a  circuit 
court  "  can  make  no  decree  between  the  parties  before  it,  which  so  far  involves 
or  depends  upon  the  rights  of  an  absent  person  that  complete  and  final  justice 
cannot  be  done  between  the  parties  to  the  suit  without  affecting  those  rights/' 
17  Howard,  141. 

The  general  rule  as  to  the  parties  to  a  bill  is  not,  then,  altered  by  the  act  of 
congress  and  the  equity  rule  cited  by  the  solicitors  for  complainants;  nor  is 
that  rule  affected  by  the  limited  jurisdiction  of  the  courts  of  the  United  States. 
The  fact  that  a  person  is  without  the  reach  of  the  process  of  the  court  will 
not  dispense  with  the  necessity  of  making  such  person  a  party,  provided  he 
be  an  indispensable  one. 

§  2797.  Three  classes  of  parties. 

Parties  to  bills  are  divided  into  three  classes  (17  How.,  139):  1.  Nominal. 
2.  Necessary.  3.  Indispensable.  If  a  nominal  party  be  bej'ond  the  reach  of 
the  process  of  the  court,  being  a  party  having  no  interest  to  be  affected  by 
the  proposed  decree,  that  fact  cannot  defeat  the  jurisdiction  of  the  court.  An 
instance  of  this  class  of  parties  is  where  one  is  joined  as  a  party  for  sake  of 
conformity  in  the  bill,  having  no  interest,  legal  or  equitable,  to  be  affected  bj^ 
the  decree.  The  second  class,  known  as  necessary  parties,  are  such  as  have 
an  interest  in  the  controversy,  and  ought  to  be  made  parties  to  enable  the 
court  to  do  complete  justice  by  adjusting  all  the  rights  involved;  still,  if  their 
interests  are  separable  from  those  before  the  court,  they  are  not  indispensable 
parties.  Mr.  Justice  Curtis  has  referred,  as  an  instance  of  a  necessary  party, 
to  the  case  of  Osborn  v.  The  Bank  of  the  United  States,  9  Wheat.,  738.  This 
case  has  been  cited  by  the  solicitors  for  complainants  as  the  strongest  case; 
and  in  their  written  brief  upon  the  point  under  consideration,  they  say: 
"  This  [case]  seems  to  us  conclusive  as  to  the  rule  in  a  case  of  trespass."  It  is 
due  to  the  able  counsel  and  the  importance  of  the  question  that  proper  con- 
sideration be  paid  to  this  case.     We  shall  give  it  that  consideration  hereafter. 

§  2798,  Where  the  rights  of  an  absent  person  will  be  affected  hy  the  decree  the 
court  cannot  jyroceed  to  a  decree. 

The  third  class  of  cases  enumerated  by  Mr.  Justice  Curtis  are  the  indispen- 
sable, who  have  such  an  interest  in  the  controversy  that  a  decree  cannot  be 
made  without  affecting  that  interest;  and  the  inquiry  is,  Do  the  pleadings  in 
this  case  disclose  the  fact  that  there  are  absent  persons  whose  interests  make 
them  indispensable  parties?  The  rule  we  are  considering  laid  down  generally 
is  that,  where  the  rights  of  an  absent  person  will  be  much  affected  hy  the  de- 
cree asked  for,  the  court  cannot  proceed  to  a  decree.  This  general  rule  is  to 
be  applied  to  the  circumstances  of  each  case  as  they  shall  arise.  By  ascer- 
taining how  this  rule  has  been  applied  in  precedent  cases,  we  will  understand 
how  to  apply  it  to  the  case  at  bar. 

In  Mallow  v.  Hinde,  12  Wheat.,  194,  the  complaint  set  up  a  claim  to  a  tract 
of  land  under  a  survey.  No.  537,  in  the  name  of  John  Campbell,  who,  by  his 
will,  devised  and  bequeathed  this,  among  other  muniments  of  title,  to  Richard 
Taylor  and  others,  executors,  in  trust  for  the  children  of  his  sister.  Taylor 
alone  qualified  and  took  upon  himself  the  execution  of  the  trust.  He  never 
assigned  or  conveyed  to  the  cestui  que  trusts^  but  permitted  them  to  take  the 
management  of  the  claim  into  their  own  hands.  Subsequently,  when  these 
last  had  arrived  at  full  age,  they  entered  into  contracts  with  one  Elias  Lang- 
ham,  whereby  he  became  entitled  to  survey  No.  537,  and  he  subsequently  con- 
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veyed  the  land  to  complainants.  Thus  stood  the  case  when  the  defendant 
Hinde,  with  full  knowledge  of  the  rights  of  complainant,  procured  from  Taylor 
a  military  warrant  belonging  to  him  (Taylor)  in  his  own  right,  made  an  entry 
thereof  in  his  (Hinde's)  right,  and,  having  caused  a  survey  to  be  made  there- 
upon covering  survey  No.  637,  obtained  a  patent  for  the  land.  Having  thus 
got  the  legal  title  he  instituted  actions  of  ejectment  against  the  complainants, 
and  obtained  judgments  of  eviction  against  them.  A  bill  setting  forth  the 
whole  transaction,  charging  notice  of  complainants'  rights,  and  gross  fraud 
against  defendant,  was  filed,  which  prayed  for  an  injunction  to  enjoin  defend- 
ant from  proceeding  on  his  judgments,  and  for  general  relief.  Here  was  as 
tortious  an  act  and  as  great  fraud  as  could  be  perpetrated  under  the  forms  of 
law,  charged  upon  defendant.  The  defendant  denied  all  fraud,  set  up  the 
Inma  fides  of  the  transaction,  neither  admitted  nor  denied  the  contracts  between 
the  cestui  que  trusts  and  Langham,  and  insisted  if  there  were  any  such  they 
were  fraudulent.  Neither  Taylor  nor  the  cestui  que  trusts  were  made,  parties, 
being  out  of  the  jurisdiction  of  the  court.  An  objection  for  want  of  parties 
arose,  and  it  was  insisted  that  both  Taylor  and  the  cestui  qtie  trusts  were  in- 
dispensable parties. 

The  court  so  decided.  They  say :  "  The  complainants  claim  through  certain 
contracts  made  between  Langham  and  the  cestui  que  trusts.  How  can  a  court  of 
equity  decide  that  such  contracts  ought  to  be  decreed  specifically  without 
having  the  parties  before  them?  Such  a  proceeding  would  be  contrary  to  all 
rules  which  govern  a  court  of  equity,  and  against  the  principles  of  natural 
justice."  In  respect  to  Taylor  it  was  urged  that  he  had  parted  with  his  "  in- 
cidental right; "  but  the  court  determined  that  he  and  the  cestui  que  trusts  were 
indispensable  parties.  "  If,"  says  the  supreme  court,  •'  the  United  States  courts 
were  courts  of  general  jurisdiction,  it  could  not  be  doubted  that  the  absent 
persons  would  be  indispensable  parties."  But  it  is  urged  that  the  rule  which 
prevails  in  courts  of  equity  generally,  that  all  the  parties  in  interest  shall  be 
brought  before  the  court,  etc.,  ought  not  to  be  adopted  by  the  courts  of  the 
United  States,  because,  from  the  peculiar  structure  of  their  limited  jurisdiction 
over  persons,  the  application  of  the  rule  in  its  full  extent  would  often  oust  the 
court  of  its  acknowledged  jurisdiction  over  the  persons  and  subject  before  it. 
In  answer  to  such  argument  the  court  proceeds  to  show  that  no  modification 
of  the  rule  to  an  extent  by  which  the  rights  of  an  absent  person  may  be  ma- 
terially affected  is  admissible,  and  concludes  by  saying:  "We  put  this  case  on 
the  ground  that  no  court  of  equity  can  adjudicate  directly  upon  a  person's 
rights  without  the  party  being  actually  or  constructively  before  the  court;" 
and  the  bill  was  found  defective  for  want  of  parties. 

In  Brookes  v.  Burt,  1  Beav.,  106 ;  17  Eng.  Ch.  Eep.,  106,  a  bill  was  brought  by 
one  tenant  in  common  against  defendant,  who,  it  was  alleged,  had  wrongfully, 
and  in  defiance  of  complainants'  title,  entered  into  possession  and  received  the 
rents  and  profits  of  the  property;  it  was  further  alleged  that  complainants  had 
commenced  an  action  of  ejectment  for  the  premises,  which  defendant  defended ; 
that  before  the  trial  of  such  ejectment  plaintiffs  discovered  that  the  property' 
was  subject  to  an  outstanding  term  which  was  vested  in  one  Mr.  Worsley, 
which  defendant  threatened  to  set  up  to  defeat  the  action  at  law ;  and  lastly, 
the  bill  alleged  that  James  Wavel,  the  co-tenant  in  common  with  plaintiffs, 
was  at  the  time  residing  out  of  the  jurisdiction  of  the  court.  (It  should  be 
observed  here  that  the  objection  was  that  the  co-tenant  in  common  was  not 
made  a  party  complainant.)    There  was  a  general  demurrer  for  want  of  equity, 
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on  the  ground  that  Wavel,  the  co-tenant,  and  Worsley,  in  whom  the  outstand- 
ing  term  was  vested,  were  indispensable  parties  to  the  bill.  The  court  decided 
that  the  holder  of  the  outstanding  term  was  not,  but  that  the  co-tenant  was. 
On  the  argument  it  was  urged,  in  relation  to  Wavel,  that  he  was  part  owner 
of  the  property;  that,  among  other  things  prayed  for  was  a  declaration  of 
right,  the  delivery  of  the  title  deeds  of  the  property,  and  for  an  account  of  the 
rents  and  profits,  matters  in  which  the  absent  party  was  intere3ted,  and  that 
therefore  the  suit  which  sought  to  deal  with  the  inheritance  was  defective  for 
want  of  parties.  To  this  complainants  replied  that  the  proposition  embodied 
in  the  objection  was  that  if  there  be  twenty  tenants  in  common,  and  a  stran- 
ger gets  possession,  one  of  the  tenants  in  common  cannot  recover  the  possession 
of  the  rents  and  profits  from  the  stranger  without  making  the  other  nineteen 
persons  with  whom  he  had  no  dispute  parties  to  the  suit;  that  this  was  an 
ejectment  bill  and  must  be  governed  by  the  same  rules  as  an  ejectment  at  law; 
that  Wavel,  the  co-tenant,  was  out  of  the  jurisdiction  of  the  court.  Lastly  it 
was  urged  that  the  complainants  were  entitled  to  some  portion  of  the  relief 
prayed  for,  and,  at  the  time  of  the  hearing,  they  might  waive  part  of  the  relief 
sought  and  obtain  thexrest;  that  the  demurrer,  therefore,  covered  too  much 
and  must  be  overruled. 

Such  were  the  arguments  by  complainants  in  that  case,  and  they  are  similar 
to  those  urged  in  this  case  by  complainants'  solicitors.  To  all  the  master  of  the 
rolls  replied:  "It  appears  to  me  this  demurrer  must  be  allowed.  .  .  . 
Where  the  demurrer  is  for  want  of  parties,  it  is  not  sufficient  for  the  plaintiffs 
to  say  that  there  is  some  part  of  the  relief  which  can  be  abandoned  at  the 
hearing.  .  .  .  The  bill  prays  for  accounts  and  the  delivery  up  of  title  deeds. 
.  .  .  I  conceive  Wavel  is  a  necessary  party.  .  .  •  The  demurrer  must 
be  allowed."     1  Beavan,  111. 

In  Turner  v.  Hill,  11  Simons,  1,  a  bill  was  filed  to  compel  defendant  to  trans- 
fer her  share  in  a  mine  to  complainant,  which  it  was  alleged  she  had  obtained 
by  fraudulent  means,  and  to  account  for  and  pay  to  plaintiff  the  profits  thereof, 
and  that  a  receiver  might  be  appointed  of  the  profits  of  the  mines.  It  was 
objected  that  the  other  adventurers  in  the  mine  were  indispensable  parties,  in- 
asmuch as  an  account  was  called  for;  and  the  vice-chancellor  decided  against 
the  objection  on  the  sole  ground  that  the  bill  did  not  call  for  an  account  of 
the  mine,  but  for  that  of  the  specific  share  sued  for.  He  says,  "  That  passage 
in  the  prayer  of  the  bill  which  asks  for  a  receiver  of  the  profits  of  the  whole 
mines  is  clearly  a  mistake,  for  the  plaintiff  is  seeking,  by  his  bill,  to  recover 
no  more  than  a  hundredth  share  of  the  mines;  and  therefore,  in  common  fair- 
ness of  construction,  that  passage  ought  to  be  referred  to  the  profits  of  that 
share.''  Considering  such  to  be  the  fair  construction  of  the  bill,  he  decided  it 
was  unnecessary  to  make  the  other  shareholders  parties. 

A  similar  decision,  for  the  same  reasons,  was  made  in  the  case  of  Turner  v. 
Borlase,  11  Simons,  17,  and  appeal  was  carried  to  the  lord  chancellor  (11  Si- 
mons, 18),  and  the  decision  in  it  confirmed,  the  distinction  drawn  between  a 
prayer  for  the  profits  of  the  mine  and  those  of  the  particular  share  sued  for 
being  carefully  sustained.  In  giving  his  decision  on  the  appeal  the  chancellor 
said,  "It  was,  however,  observed  that  the  bill  prayed  a  receiver  of  the  profits 
arising  from  the  said  mines;  and  if  that  must  necessarily  be  intended  to  mean 
the  general  profits  of  the  mines,  it  would  be  asking  for  that  which  could  not 
be  granted,  in  the  absence  of  all  the  other  adventurers;  but  I  do  not  under- 
stand the  expression  to  have  that  meaning.     All  the  case  made  and  all  the  re- 
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lief  asked  relate  to  the  particular  shares,"  etc.,  "  2tnd  I  mast  understand  the 
profits  as  to  which  the  receiver  is  asked  to  be  the  profits  spoken  of,  which 
makes  the  whole  consistent,  SLudfor  which  purpose  the  other  adventurers  would 
not  be  necessary  parties."    11  Simons,  20. 

The  decision  of  the  court  below  was  therefore  aflBrmed,  and  the  demurrer 
overruled;  but  the  chancellor,  in  conclusion,  declared  that  his  judgment  on 
the  demurrer  was  on  the  facts  admitted  by  it;  but  if  the  facts  at  the  hearing  . 
so  admitted  were  not  sustained,  the  opinion  he  had  just  delivered  could  have 
no  bearing  on  the  case. 

The  principles  deducible  from  foregoing  authorities  are : 

1.  That  the  general  rule  in  equity  is  that  all  persons  whose  interest  may  be 
materially  affected  by  a  decree  must  be  before  the  court  to  enable  it  to  act. 

2.  That  this  rule  may  be  relaxed  so  as  to  dispense  with  formal,  and,  under 
special  circumstances,  with  necessary  parties. 

3.  That  the  rule  which  has  been  announced  by  the  decisions  of  the  supreme 
court  of  the  United  States  is*  but  a  reiteration  of  the  doctrine  of  a  court  of 
equity  in  the  application  of  its  chancery  jurisdiction. 

4.  That  the  act  of  congress  of  February  28,  1839,  and  the  forty-seventh 
rule  of  equity,  which  allow  one  or  more  defendants  to  be  sued  in  the  absence 
of  others  without  the  jurisdiction  of  the  court,  apply  only  to  competent  parties, 
are  simply  an  affirmance  of  previous  decisions  of  the  supreme  court  of  the 
United  States,  and  do  not  vary  the  rule  as  to  indispensable  parties.  17  How., 
141. 

5.  That  the  peculiar  structure  of  the  limited  jurisdiction  of  the  courts  of 
the  United  States  does  not  abolish  or  modify  the  rule  as  to  indispensable  parties; 
and  the  fact  that  such  are  without  the  jurisdiction  will  not  enable  the  court 
to  proceed  against  the  parties  before  it. 

6.  That  it  has  been  decided  by  the  supreme  court  of  the  United  States  (13 
Wheaton,  194)  that  where  complainant  seeks  to  set  aside  a  fraudulent  pur- 
chase of  land  by  defendant,  and  to  enjoin  his  proceeding  on  a  judgment  he 
had  obtained  in  an  ejectment  at  law  against  complainant,  the  party  through 
whom  the  latter  claimed  his  equitable  title  was  an  indispensable  party. 

7.  That  it  has  been  decided  in  the  English  chancery  (1  Beavan,  106)  that  one 
tenant  in  common  cannot,  without  joining  with  him  his  co-tenant,  sustain  a 
bill  in  equity  against  the  trespasser  in  possession,  and  enjoin  him  from  setting 
up  an  outstanding  term,  inasmuch  as  the  bill  prayed  for  the  delivery  of  title 
deeds  and  account  of  the  rents,  these  being  matters  in  which  the  absent  per- 
son was  interested,  and  was  therefore  an  indispensable  party;  that  where  a 
question  arises  as  to  parties,  it  is  not  for  the  complainant  to  say  the  court 
must  proceed  to  a  hearing  when  he  (complainant)  may  disclaim  a  part  of  the 
relief  and  obtain  the  balance;  and  lastly,  that  the  fact  that  the  absent  party 
resided  out  of  the  jurisdiction  of  the  court  made  no  difference  in  the  appli- 
cation of  the  rule.  These  last  principles  are  deducible  from  the  case  of 
Brookes  v.  Burt,  1  Beavan,  106.  It  is  to  be  again  noted  that  this  was  a  case 
brought  by  one  tenant  in  common  to  assert  a  right  against  a  wrong-doer; 
and  the  absent  tenant  in  common  was  deemed  an  indispensable  party.  How 
much  stronger  is  the  case  at  bar,  where  it  sought  to  injuriously  affect  the 
rights  of  part  owners  who  are  absent!  If,  in  the  former  case,  the  person 
is  deemed  an  indispensable  party,  a  fortiori  he  must  be  so  deemed  in  the  latter. 

8.  That  it  has  been  decided  that  where  bill  is  filed  to  compel  defendant  to 
transfer  to  complainant   a  share  in   a  mine  fraudulently  obtained  by  him, 
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and  to  account  for  the  profits  thereof,  jurisdiction  will  be  Bostained  on  the 
ground  that  the  bill  seeks  only  a  specific  share  in  the  profits  thereof;  but  it 
is  expressly  afSrmed  that  if  the  bill  had  sought  for  a  delivery  of  title  papers, 
which  touches  the  inheritance,  or  for  an  account  of  the  mines,  these  being 
matters  in  which  the  other  adventurers  in  the  mine  were  interested,  the  court 
could  not  proceed,  such  other  adventurers  being  indispensable  parties. 

Let  us  apply  these  principles  to  the  case  at  bar.  The  complainants  in  their 
bill  allege  title  to  certain  premises  situated  in  this  state;  that  defendants  have 
wrongfully  entered  into  possession  thereof,  and  are  committing  a  trespass 
thereon  by  cutting  down  timber  and  excavating  mines  or  minerals  therefrom, 
and  that  they  (the  complainants)  have  instituted  an  action  of  ejectment 
against  the  defendants  for  the  purpose  of  evicting  them  therefrom.  The  bill 
prays  against  defendants: 

1.  That  an  account  be  taken  for  the  year  preceding  the  filing  of  the  bill  of 
the  amount  of  timber  cut  and  dest^oj^ed  on  the  premises,  and  a  similar  ac- 
count of  the  quicksilver  so  taken. 

2.  That  injunction  may  issue  to  restrain  defendants  from  further  trespass. 

3.  That  a  receiver  be  appointed  to  take  charge  of  the  mine  and  the  reduc- 
ing establishment  connected  therewith,  and  all  the  products  thereof,  no\v 
within  the  jurisdiction  of  this  court. 

4.  That  on  the  final  hearing  the  conversances  made,  under  w^hich  defendants 
claim  title,  may  be  ordered  to  be  delivered  up  and  canceled,  the  injunction 
made  perpetual,  and  for  general  relief. 

An  answer  has  been  filed,  and  the  facts  necessary  to  be  looked  to  in  connec- 
tion to  the  question  as  to  parties  are  found  in  pages  43,  44  and  45.  The  facts 
disclosed  are  that  there  are  proprietors  of  the  mine  and  land  other  than  de- 
fendants. That  of  them,  four  in  number,  viz.,  Eustaquio  Barron,  Eustachio 
M.  Barron,  Martin  La  Piedra  and  Maria  Ortiz,  are  without  the  jurisdiction  of 
this  court;  that  John  Parrott  and  James  R.  Bolton  are  also  co-owners  of  the 
premises,  and  that  they  are  within  the  reach  of  the  process  of  the  court.  It 
is  further  averred  that  long  before  the  institution  of  the  action  of  ejectment  at 
law,  and  before  the  exhibiting  of  the  bill,  a  contract  was  entered  into  by  the 
owners  of  the  mine  with  certain  persons  for  the  working  of  them;  and  it  is 
contended  that  both  the  proprietors  and  contractors  should  be  made  parties. 

Upon  the  authority  of  the  cases  cited  above  I  cannot  doubt  that  the  owners 
are  indispensable  parties  in  this  case.  In  the  opinion  of  the  court  the  author- 
ity of  cases  is  hardly  needed. 

§  2799.  The  court  cannot  de-cree  an  account  of  the  profits  of  property  belong- 
ing to  absent  persons. 

What  is  the  character  of  this  bill?  It  does  not  seek  the  interposition  of  this 
court  to  recover  the  specific  shares  of  the  mine  or  land,  and  the  profits  thereof, 
property  pf  the  defendants.  If  it  did  it  would  come  within  the  authorities 
and  the  limits  of  natural  justice.  But  the  bill  asks  that  an  account  of  profits 
belonging  to  other  people,  and  title  deeds  to  property  in  which  those  other 
and  absent  persons  are  as  much  interested  and  to  a  larger  extent  than  the  de- 
fendants themselves,  shall  be  canceled.  It  further  asks  that  the  profits  of  all 
the  owners  should  be  wrested  from  them  and  paid  into  the  hands  of  a  receiver. 
Now,  can  this  court  call  for  an  account  of  the  profits  of  the  mine  or  arrest 
such  profits,  or  direct  a  cancellation  and  delivery  of  the  title  deeds,  in  the 
absence  of  parties  both  within  and  without  the  reach  of  its  process  who  are  in- 
terested in  those  profits  and  those  title  deeds?  Were  the  court  to  do  any  one  of 
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these  things  would  not  the  rights  of  the  absent  owners  be  materially  affected  7 
It  is  urged  that  the  court  can  entertain  jurisdiction  of  this  case,  issue  the  in- 
junction and  wait  until  the  hearing,  when  the  complainant  may  waive  a  por- 
tion of  the  relief  pra3^ed  for,  and  the  court  can  decree  so  much  of  that  relief 
as  they  may  be  entitled  to.  This  course  would  bo  contrary  to  authority,  and 
in  violation  of  the  reason  of  the  thing.  We  have  seen  that  the  lord  chancellor 
has  said  in  Brookes  v,  Burt  that  when  the  question  of  parties  arises  it  is  not 
sufficient  for  the  complainant  to  say  "  that  there  is  some  part  of  the  relief 
which  can  be  abandoned  at  the  hearing."  Again,  apart  from  authority,  on 
what  ground  of  justice  or  reason  can  this  court  arrest,  by  injunction,  the  prof- 
its of  the  mine  from  absent  persons  until  the  hearing,  for  the  purpose  of  ulti- 
mately getting  an  account  from  the  defendants  of  their  specific  interests? 
Would  the  arrest  of  these  profits  " affect"  the  interest  of  the  absent  owners? 
If  so,  should  a  court  of  equity  proceed  in  their  absence  ?  "  Audi  alteram  par- 
tern"  is  alike  a  dictate  of  natural  justice  and  a  precept  of  municipal  law. 

§  2800,  DiscuBsioTi  of  cases. 

I  have  searched  in  vain  for  a  precedent  that  would  justify  this  course.  The 
able  counsel  for  complainants  would  have  found  such  if  any  existed.  The 
case  of  Osborn  v.  The  Bank  of  the  United  States  has  been  adduced  as  the  au- 
thority which  seems  to  them  conclusive  in  favor  of  such  jurisdiction;  and  it 
has  been  intimated  to  me  by  one  of  the  counsel  that  it  has  been  exhibited  to 
several  of  his  professional  brethren,  who  concur  in  the  opinion  that  it  is  con- 
clusive on  the  point.    That  case,  therefore,  claims  attention. 

The  opinion  in  that  case  occupies  seventy-six  pages  of  the  Reporter.  To 
show  what  were  the  points  decided,  by  traveling  through  it,  would  be  time 
misspent.  But  there  is  a  short  method  of  doing  this,  and  one,  perhaps,  which 
will  conduct  to  a  more  correct  conclusion  than  any  this  court  could  pursue. 
By  reference  to  the  prospectus,  published  by  Mr.  Justice  Curtis  in  17  Howard, 
it  will  be  found  that  his  plan  in  giving  his  new  edition  of  the  Supreme  Court 
Reports  was  to  endeavor  to  give,  in  the  head-notes,  the  substance  of  each  de- 
cision. They  are  designed,  he  says,  to  show  the  points  decided  by  the  court, 
not  the  dicta  or  reasonings  of  the  court.  Now,  upon  reference  to  his  head- 
notes  to  Osborn  v.  The  Bank  of  the  United  States,  we  find  that  the  only  points 
which,  in  his  opinion,  were  decided  in  that  case  which  touch  the  question 
under  consideration  are:  1.  A  court  of  equity  may  restrain,  by  injunction,  a 
public  officer  of  a  state  from  acting  under  a  void  law  of  a  state  to  destroy  a 
franchise.  2.  As  the  state  cannot  bo  joined  as  a  defendant,  its  agent  may  be 
sued  alone;  and  if  he  has  specific  moneys  or  notes  wrongfully  taken  in  his 
possession,  they  may  be  ordered  to  be  returned. 

So  far  as  any  decision  in  this  case  goes  it  does  not  touch  the  case  at  bar. 
But  reference  has  been  had  to  certain  observations  made  by  Chief  Justice 
Marshall,  while  delivering  the  opinion  of  the  court,  and  citations  from  the 
opinion  have  been  inserted  in  the  brief  of  solicitors  for  complainants,  which 
are  deemed  directly  applicable  to  the  case  at  bar.  The  first  citation  is  from 
9  Wheaton,  page  842,  and  is  as  follows:  "The  single  act  of  levying  the  tax 
in  the  first  instance  is  the  cause  of  an  action  at  law;  but  that  affords  a  rem- 
edy only  for  the  single  act,  and  is  not  equal  to  the  remedy  in  chancery,  which 
prevents  the  repetition  and  protects  the  privilege.  The  same  conservative 
principle  which  induces  the  court  to  interpose  its  authority  for  the  protection 
of  exclusive  privileges,  to  prevent  the  commission  of  waste,  even  in  some  cases 
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of  trespass,  and  many  cases  of  destruction,  will,  we  think,  apply  in  this.  In- 
deed, trespass  is  destruction  where  there  is  no  privity  of  estate.  If  the  state 
of  Ohio  could  have  been  made  a  party  defendant,  it  can  scarcely^  be  denied 
that  this  would  be  a  strong  case  for  an  injunction.  The  objection  is  that,  as 
the  real  party  cannot  be  brought  before  the  court,  a  suit  cannot  be  maintained 
against  the  agents  of  that  part}' ;  and  cases  have  been  cited  to  show  that  a 
court  of  chancery  will  not  make  a  decree  unless  all  those  who  are  substan- 
tially  interested  be  made  parties  to  the  suit.  This  is  certainly  true  where  it 
is  in  the  power  of  the  plaintiff  to  make  them  parties;  but  if  the  person  who  is 
the  real  principal,  the  person  who  is  the  true  source  of  the  mischief,  by  whose 
power  and  for  whose  advantage  it  is  done,  be  himself  above  the  law,  be  ex- 
empt from  all  judicial  process,  it  would  be  subversive  of  the  best-established 
principles  to  say  that  the  laws  could  not  afford  the  same  remedy  against  the 
agent  employed  in  doing  the  wrong  which  they  would  afford  against  him 
could  his  principal  be  joined  in  the  suit.  It  is  admitted  that  the  privilege  of 
the  principal  is  not  communicated  to  the  agent;  for  the  appellants  acknowl- 
edge that  an  action  at  law  would  lie  against  the  agent,  in  which  full  compen- 
sation ought  to  be  made  for  the  injury.  It  being  admitted,  then,  that  the 
agent  is  not  privileged  by  his  connection  with  his  principal,  that  he  is  responsible 
for  his  own  act  to  the  full  extent  of  the  injury,  why  should  not  the  preventive 
power  of  the  court  also  be  applied  to  him?  Why  may  it  not  restrain  him 
from  the  commission  of  a  wrong  which  it  would  punish  him  for  committing!" 
The  propositions  asserted  in  the  above  observations  are : 

1.  That  though  the  single  act  of  an  illegal  tax  is  the  subject  of  an  action  at 
law,  its  repetition  makes  it  a  continuing  trespass,  which  a  court  of  equity  may 
enjoin. 

2.  That  where  the  principal  is  exempt  from  all  judicial  process,  being  a 
sovereign  state,  the  privilege  which  belongs  to  such  principal  is  not  communi- 
cated to  the  agent  who  does  the  wrong. 

3.  That  under  such  circumstances  the  court,  acting  on  the  principle,  "  Zex 
non  cogit  adimjpossihiliay^  will,  at  instance  of  complainant,  issue  an  injunction 
to  restrain  the  agent  from  committing  the  tortious  act. 

These  propositions  cannot  control  this  case : 

1.  Because  there  is  no  question  of  principal  and  agent  in  this  case. 

2.  The  necessity  of  dispensing  with  a  necessary  party  who  was  exempt 
from  judicial  process  does  not  exist  in  this  case.  (On  page  846,  C.  J.  Mar- 
shall says,  "Had  it  been  in  the  power  of  complainant  to  make  it  [the  state]  a 
party,  perhaps  no  decree  ought  to  have  been  pronounced." ) 

3.  Because  the  attempt  in  this  case  is  to  make  defendants  liable  as  princi- 
pals in  a  tort,  and  asks  the  court  to  arrest  the  profits  of  absent  parties  for  the 
purpose  of  making  defendants  responsible  for  the  consequences  of  their  own 
tortious  act. 

There  are  two  other  citations  from  the  opinions  of  the  court.  The  first  is  a 
continuation  of  the  first  above  quoted  and  is  in  these  words:  "We  put  out  of 
view  the  character  of  the  principal  as  a  sovereign  state,  because  that  is  made 
a  distinct  pointj  and  consider  the  question  singly  as  respects  the  want  of  par- 
ties." Here  this  second  citation  ceases,  and  another  is  taken  from  the  succeed- 
ing page  (844),  as  follows:  "In  the  regular  course  of  things  the  agent  would 
pay  .over  the  money  immediately  to  his  principal,  and  would  thus  place  it  be- 
yond the  reach  of  the  injured  party,  since  his  principal  is  not  amenable  to 
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the  law.  The  remedy  for  the  injury  would  be  against  the  agent  only,  and 
what  agent  could  make  compensation  for  such  an  injury?  The  remedy  would 
have  nothing  real  in  it.  It  would  be  a  remedy  in  name  only,  not  in  substance. 
This  alone  would,  in  our  opinion,  be  a  sufficient  reason  for  a  court  of  equity. 
The  injury  would  in  fact  be  irreparable;  and  the  cases  are  innumerable  in 
which  injunctions  are  awarded  on  this  ground."  Now,  this  latter  citation 
establishes  t^his  proposition,  viz. :  That  the  agent  would  pay  over  to  the  princi- 
pal, who  was  exempt  from  all  judicial  process,  and,  being  unable  to  respond 
to  the  damages,  the  injury  would  be  irreparable,  and  therefore  is  ground  for 
injunction.  To  this  extent  it  goes;  but  the  whole  is  dependent  for  its  appli- 
cation upon  the  fact  whether  defendant  is  responsible  upon  an  implied  con- 
tract solely  for  the  amount  in  his  hands.  This  is  evident,  as  the  court  puts 
the  hypothesis.  "Now,  if  the  party  before  the  court  would  be  responsible 
for  the  whole  injury,"  etc. 

To  prove  why  the  court  considers  the  defendant  liable,  it  is  necessary  to 
cite  the  remarks  which  intervene  between  the  two  quotations  cited  above: 
"Now,  if  the  party,"  say  the  court,  "  would  be  responsible  for  the  whole  in- 
jury, why  may  he  not  be  restrained,  etc.  The  appellants  found  their  distinc- 
tion on  the  legal  principle  that  all  trespasses  are  several  as  well  as  joint, 
without  inquiring  into  the  validity  of  this  reason,  if  it  be  true.  We  ask  if  it 
be  true?  Will  it  be  said  that  the  action  of  trespass  is  the  only  remedy  given 
for  this  injury?  Can  it  be  denied  that  an  action  on  the  case  for  money  had 
and  received  to  the  plaintiff's  use  might  be  maintained?  We  think  it  cannot; 
and  if  such  an  action  might  be  maintained,  no  plausible  reason  suggests  itself 
to  us  for  the  opinion  that  an  injunction  may  not  be  awarded  to  restrain  the 
agent  with  as  much  propriety  as  it  might  be  awarded  to  restrain  the  principal, 
could  the  principal  be  made  a  party."  It  was  on  the  ground,  then,  that  the 
equitable  action  for  money  had  and  received  could  be  maintained  against  the 
agent  —  for  money  in  his  hanSs  and  received  by  him  in  legal  consideration  to 
the  use  of  plaintiff  —  that  C.  J.  Marshall  uses  the  observations  quoted  to  sus- 
tain the  proposition  that  injunction  might  issue  to  restrain  the  payment  over 
by  the  agent  to  his  principal.  Can  this  apply  to  the  case  at  bar?  No  one 
pretends  that  such  action  could  lie  against  defendants  in  this  case.  Independ- 
ently of  all  other  views,  there  is  one  which  covers  this  whole  case  and  pre- 
cludes the  idea  that  it  can  control  the  one  at  bar.  It  has  been  shown  that  the 
absent  parties  are  indispensable  in  this  case.  Such  was  not  the  fact  in  the 
case  relied  on.  The  state  of  Ohio  was  but  a  necessary  party,  and  there  was 
a  discretion  in  the  court  to  dispense  with  such  party.  True,  the  interest  of 
the  state,  in  quantity,  extended  to  the  whole  amount  in  controversy ;  but  what 
was  the  nature  of  that  interest?  It  was  not  a  vested  nor  an  equitable  interest. 
It  was  never  in  the  possession  of  the  absent  party,  nor  had  the  state  an  equi- 
table right  to  it,  for  the  court  never  could  recognize  the  possession  of  a  fund, 
or  an  equitable  right  to  possession  in  the  principal,  where  that  fund  had  been 
raised  in  fraudem  legia  by  the  agent.  The  object  of  the  bill  was  to  arrest  the 
fund  in  its  transit  from  the  agent  to  the  principal.  Hence  the  nature  of  the 
interest  held  by  the  state  was,  to  use  the  language  of  Mr.  Clay  in  his  argu- 
ment, "  a  collateral  and  contingent  interest,"  which  will  not  make  a  party 
who  must  be  joined.  Hence,  again,  Mr.  Justice  Curtis,  in  1855,  in  the  case  of 
Shields  v.  Barrow,  17  How.,  130,  in  his  classification  of  parties,  enumerates  sev- 
eral mstances  of  the  different  kinds  of  parties,  excluding  the  case  of  Osborn 
t.  The  Bank  of  the  United  States  from  the  class  of  indispensable  and  including 
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it  among  that  of  necessary  parties,  which  latter,  as  we  have  seen,  may,  under 
peculiar  circumstances,  be  dispensed  with. 

It  is  by  attention  to  the  distinction  between  necessary  and  indispensable 
parties  that  the  numerous  decisions  of  the  courts,  made  in  the  application  of 
the  general  rule,  may  be  harmonized. 

Cases  have  been  referred  to  in  which  persons  who  are  without  the  reach  of 
the  process  of  the  court  have  been  dispensed  with;  but  in  all  such  it  will  be 
found  that  the  absent  persons  were  either  formal  or  necessary  parties,  but 
not  deemed  indispensable. 

In  this  case  I  am  satisfied  that  the  owners  of  the  mines  are  parties  whose 
interests  must  necessarily  be  affected  by  any  decree  which  can  be  made  in 
conformity  with  the  prayer  of  this  bill.  Cases  are  also  cited  to  show  that  the 
courts  of  the  United  States  will  consider  the  rule  as  to  parties  flexible  where 
the  absent  persons  who  should  be  made  parties  are  out  of  the  reach  of  the 
process  of  the  court;  but  in  each  of  them  it  will  be  found  that  the  utmost  ex-, 
tent  to  which  a  relaxation  has  been  carried  has  been  to  dispense  with  a  neces- 
sary party  only.  But  there  is  one  feature  in  this  case  which  distinguishes  it 
from  all  others.  It  is  that  two  of  the  absent  persons  whose  interest  would  be 
affected  by  a  decree  are  residents  of  this  city  and  within  the  reach  of  the  pro- 
cess of  this  court.  The  only  reason  for  their  omission  as  parties  is  the  fact 
that  their  introduction  would  oust  the  jurisdiction  of  this  court.  But  if  bring- 
ing them  before  the  court  this  case  would  be  be3'ond  its  jurisdiction,  can  the 
court  by  indirection  adjudicate  upon  their  rights  and  thus  do  indirectly  what 
it  could  not,  rightfully,  directly  do?    I  think  not. 

The  present  motion  is  therefore  denied,  and  it  is  ordered  accordingly. 

HOOK  t;.  PAYNE. 
(14WaUace,  252-238.     1871.) 

Appeal  from  TJ.  S.  Circuit  Court,  District  of  Missouri. 

Statement  of  Facts. —  Bill  in  chancery  for  an  account  w^s  brought  by  Ann 
Payne  against  Hook  and  his  official  bondsmen.  It  set  forth  that  Hook  was 
the  administrator  of  an  estate  of  which  complainant  was  a  distributee;  that 
she  had  for  money  released  to  Hook  her  distributive  share,  and  that  the  same 
was  a  fraud  on  her  and  should  be  set  aside.  Hook  was  charged  with  fraudu- 
lent statements  in  the  probate  court,  and  the  complainant  asked  a  restatement 
thereof;  it  being  alleged  that  such  would  show  her  entitled  to  one-eighth  in- 
terest in  the  above  estate,  and  payment  of  her  said  share. 

Mary  Gwinn  and  Susan  Curtis  brought  suits  identical  with  the  preceding 
in  facts.  The  three  were  united  as  one  case  by  order  of  court.  Hook  an- 
swered, and  the  court  by  interlocutory  decree  appointed  a  master  and  set 
aside  the  release  as  prayed. 

The  master  was  ordered  to  bring  all  interested  parties  before  him  and  pass 
upon  their  claims.  The  master  found  gross  mismanagement  in  the  adminis- 
tration, amounting  to  fraud  on  the  part  of  Hook,  and  charged  him  on  the 
claims  interest  at  ten  per  cent.,  together  with  annual  rests.  That  there  were 
other  parties  similarly  situated  with  complainant  as  to  releases,  and  these  were 
passed  upon  as  null  and  void,  and  the  demands  of  distributees  were  allowed 
with  or  without  appearance.  The  final  order  of  court  affirmed  the  report  of 
the  master,  except  that  ten  per  cent,  interest  was  reduced  to  eight  per  cent. 
Appeal  was  then  ta^ken  to  this  court. 
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§  2801.  A  decree  attempting  to  settle  rights  of  parties  not  in  tlie  suit  will  not 
affect  them. 

Opinion  by  Mb.  Justice  Milleb. 

1.  We  are  of  opinion  that  all  that  part  of  the  decree  which  attempts  to 
settle  the  rights  of  the  parties  who  were  neither  plaintiffs  nor  defendants  in 
the  original  suit  must  be  reversed. 

We  do  not  propose,  in  this  case,  to  lay  down  any  precise  rule  on  the  sub- 
ject of  adjusting  administrators'  accounts  in  the  federal  courts,  or  how  far 
certain  persons  not  made  parties  in  the  original  suit,  or  incapable  of  being 
made  parties  by  reason  of  their  citizenship,  may  or  may  not  come  before  the 
master  on  a  general  accounting  and  protect  their  rights;  nor  do  we  intend  to 
go  into  that  question. 

In  the  case  before  us  persons  representing  a  considerable  interest  in  value 
have  not  appeared  at  all.  As  to  them  we  hold  it  to  be  clear  that  they  cannot 
be  bound  by  the  decree  rendered  in  tliis  case,  and  they  have  an  undoubted 
right  to  bring  such  a  suit  or  institute  such  other  proceeding  as  the  law  author- 
izes for  the  assertion  of  their  rights,  notwithstanding  this  decree. 

It  follows  from  this  also,  that,  as  they  are  not  bound  by  it,  so  Hook,  the  ad- 
ministrator, cannot  be  bound  by  a  decree  which  does  not  bind  them  as  to  any 
rights  to  be  controverted  between  them  and  him. 

It  is  also  equally  clear  that  if  Hook  had  paid  money  to  any  other  parties 
who  did  not  appear  before  the  master,  and  had  made  a  purchase  of  the  inter- 
est of  these  parties  in  the  estate,  that  purchase  could  not  be  set  aside  and 
held  for  naught  without  such  adversary  proceeding  between  them  and  Hook 
as  would  give  him  a  fair  hearing  on  that  subject.  They  should  have  filed 
such  a  bill  as  the  present  plaintiffs  did,  and  the  question  of  the  fraud  should 
have  been  heard  and  decided  by  the  court.  It  by  no  means  follows  that  be- 
cause the  court,  on  full  hearing,  set  aside  his  purchase  of  Ann  Payne,  that  the 
master  could  without  pleading  or  trial  assume  that  all  other  purchases  were 
equally  fraudulent. 

§  2802.  Where  three  separate  actions  for  accmmting  are  hrought^  and  par* 
ties  qf  like  interest  are  omittedy  and  there  is  no  prayer  for  a  general  account*' 
inffj  the  omitted  parties  cannot  claim  the  benefit  of  the  three  suits. 

Another  reason  for  this  may  be  found  in  the  nature  of  the  original  bills. 
Although  there  are  three  of  them,  there  is  no  attempt  to  make  the  other  dis- 
tributees parties,  nor  do  they  make  each  other  parties  to  their  separate  bills. 
They  are  each  framed  on  the  basis  of  setting  aside  the  release  executed  by 
them,  in  which  no  other  distributee  had  any  interest,  and  each  claims  for  her- 
self the  one-eighth  to  which  she  is  entititled,  without  any  prayer  for  geA- 
eral  accounting  or  general  distribution.  The  consolidation  then  of  these  cases 
does  not  change  this  feature  of  the  relief  sought,  and  the  ground  of  that  re- 
lief, namely,  the  fraud  in  obtaining  the  release. 

These  bills  are  obviously  not  framed  on  any  theory  of  a  final  settlement  of 
the  estate  and  distribution  among  all  entitled.  They  are  merely  brought  to 
obtain  for  each  plaintiff  the  special  relief  from  the  fraudulent  release  and  the 
specific  sum  of  money  due  to  each  from  Hook,  and  on  this  theory  it  is  that 
connsel  brought  three  separate  suits  instead  of  one. 

For  these  reasons  we  are  of  opinion  that  the  only  relief  to  be  administered 
in  this  case  is  that  in  favor  of  the  three  complainants. 

The  remainder  of  the  case,  being  unconnected  with  the  subject  of  practice^ 
is  omitted.  399 
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SCOTT  &  CASS  V.  MANSFIELD,  COLDWATER  &  MICHIGAN  RAILROAD  COMPANY. 

(District  Court  for  Ohio :  2  Flippin,  15-18.    1877.) 

Opinion  by  Wblkeb,  J. 

Statement  of  Facts. —  The  bill  is  filed  by  complainants  as  trustees  of  bond- 
holders to  foreclose  a  mortgage  executed  by  the  defendant  upon  their  railroad, 
to  secure  bonds  issued  by  the  company,  and  prays  the  sale  of  the  railroad  to 
pay  the  same. 

Swan,  Rose  &  Co.,  who  are  not  parties  to  the  bill,  file  their  motion  asking 
an  order  that  the  complainants  may  be  required  to  amend  their  bill  so  as  to 
make  them  parties  defendant,  with  leave  to  answer.  They  state  that  they 
were  contractors  for  the  building  of  the  railroad  of  the  defendant,  that  they 
built  a  large  part  of  it,  for  which  defendant  was  indebted  to  them,  and  that 
before  the  filing  of  the  bill  they  had  recovered  a  judgment  in  the  state  court 
against  the  defendant  for  a  large  amount,  and  on  which  execution  was  issued 
and  duly  levied  upon  the  road,  and  which  is  claimed  to  be  a  subsisting  lien 
upon  the  road ;  the  judgment  not  having  been  paid.  They  also  allege  that 
the  mortgage  of  the  complainants  is  not  a  valid  lien  upon  the  railroad,  and 
^ot  superior  to  their  lien  thereon,  and  that  they  have  a  good  and  sufficient 
defense  to  the  mortgage  of  the  complainants. 

The  motion  is  resisted  by  the  complainants  on  the  ground  that  they  have 
made  the  only  party  necessary,  and  that  to  amend  by  making  these  iienhold- 
ers  parties  is  unnecessary,  claiming  that  the  proper  parties  are  before  the  court 
to  enable  it  to  make  a  final  and  complete  decree  in  the  premises. 

§  2803.  Persons  interested  in  the  subject-matter  may  he  made  parties  to  the 
bill  on  their  petition. 

The  question  is  whether  Swan,  Hose  &  Co.  can  be  thus  made  parties  on 
their  motion  so  made?  From  a  very  careful  examination  of  the  authorities,  I 
find  it  stated  as  a  general  proposition  in  equity  proceedings,  that  all  parties 
interested  in  the  subject-matter  of  the  suit  should  be  made  parties;  that  if  it 
appear  at  any  stage  of  the  case  that  there  are  parties  in  interest  not  so  made 
parties,  the  court  may  withhold  a  decree  until  such  parties  are  brought  before 
the  court,  or  dismiss  the  bill  for  want  of  such  parties;  but  that  a  bill  would 
not  be  dismissed  if  such  parties  were  in  court  as  would  enable  the  court  to 
determine  the  whole  case. 

In  this  case,  the  railroad  company  having  been  made  defendant,  with  the 
right  to  make  defense  to  the  claim  of  the  complainants,  and  to  set  up  all  legal 
defenses  to  the  bonds  of  the  complainant,  would  enable  the  court  to  make  a 
final  decree  in  the  case  between  the  parties.  But  Swan,  Rose  <fe  Co.  have  an 
interest  in  the  subject-matter  of  the  suit  by  reason  of  their  judgment  and  levy 
upon  the  railroad,  and  which  interest  would  also  be  determined  by  the  decree 
between  the  present  parties;  for  if  the  mortgage  of  the  complainant  be  held 
to  be  a  good  and  valid  lien  upon  the  road,  and  the  value  of  the  road  not  be 
sufficient  to  pay  both  liens,  it  will  necessarily  take  from  them  the  lien  thus 
acquired  by  them. 

It  is  conceded  that  they  could  file  their  original  bill  making  the  complain- 
ants and  the  railroad  company  defendants,  and  in  that  way  attack  the  bonds 
and  mortgage  of  the  complainants,  and  ask  the  court  to  enforce  the  lien  upon 
the  road.  That  being  done,  the  court  would  then  have  two  cases  involving 
substantially  the  same  controversy,  and  which,  no  doubt,  could  be  consolidated 
into  and  tried  as  one  suit.     The  practice  proposed  to  be  adopted  will  save  this 
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circuity  of  actions,  and  puts  this  one  in  a  shape  to  settle  all  the  questions  made 
in  the  case.  It  would  be  but  the  enforcement  of  the  general  practice  in  chan- 
cery of  making  all  lienholders  defendants  where  a  bill  is  filed  by  one  lien" 
holder  to  enforce  the  lien  by  sale  of  mortgaged  premises. 

I  find  in  the  case  of  Coleman  v.  Martin,  6  Blatch.,  120,  this  practice  ap- 
proved by  Judge  Blatchford.  In  that  case  he  lays  down  this  general  rule: 
"  In  a  suit  in  rem,  where  the  court  has  jurisdiction  over  the  res,  and  its  decree 
affects  the  interest  in  the  res  of  all  persons  who  have  any  interest  in  the  res, 
a  person  who  has  a  lien  or  claim  upon  or  other  interest  in  the  res  is  allowed 
to  intervene  and  be  heard  for  his  own  interest  in  the  res.  The  theory  of  this 
is  that  the  person,  by  his  interest  in  the  res,  has  an  interest,  in  a  legal  sense, 
in  the  subject-matter  of  the  controversy." 

In  16  Ga.,  137,  it  was  held:  *'  That  a  court  of  equity  will  extend  to  one  who 
is  not  a  party  to  the  bill  the  privilege  of  becoming  a  party  at  his  own  instance, 
when,  from  the  case  made,  it  sees  that  the  ends  of  justice  would  be  subserved 
by  it."  It  seems  to  me,  therefore,  that  upon  principle  as  well  as  upon  prece- 
dent. Swan,  Rose  &  Co.  ought  to  be  made  parties;  and  that  it  is  good  practice 
and  a  proper  way  to  require  this  to  be  done  on  their  motion  or  petition;  and 
the  order  is  accordingly  made  requiring  the  complainants  to  amend  their  bill 
by  making  them  also  defendants  in  this  case. 

UNITED  STATES  v.  GILLESPIE. 
(Circuit  Court  for  New  Jersey:  8  Federal  Reporter,  140,  141.    1881) 

Opinion  by  Nixon,  J. 

Statement  of  Facts. — ^The  bill  of  complaint  was  filed  in  this  case  by  the 
United  States  against  the  executors  of  Joseph  L.  Lewis,  deceased,  substan- 
tially, for  an  account  and  for  a  construction  of  the  last  will  and  testament  of 
the  testator.  The  executors  only  are  brought  in  as  defendants.  An  applica- 
tion is  now  made  in  behalf  of  the  official  authorities  of  the  city  of  Hoboken, 
for  an  order  of  the  court  requiring  the  complainant  to  make  the  city  or  the 
overseer  of  the  poor  a  party  to  the  proceedings,  that  an  answer  and  defense 
may  be  put  in  in  behalf  of  the  municipality.  The  complainants  oppose  the 
motion  on  the  ground  that  the  applicant  is  not  a  necessary  party,  and  that  the 
court  ought  not  to  compel  them  to  introduce  a  party  whose  presence  is  not 
needed  to  enable  the  court  to  give  the  full  relief  prayed  for  in  the  bill  of  com- 
plaint. It  is  not  always  easy  to  ascertain  who  are  proper  or  necessary  parties 
in  an  equity  proceeding.  It  is  sometimes  said  that  every  one  should  be  made 
a  party  who  has  an  interest  in  the  subject-matter  of  the  suit;  and  again,  it  is 
claimed  that  only  those  should  be  included  who  are  interested  in  the  object  of 
the  suit.  The  applicant  here  claims  the  right  to  come  in  under  the  provisions 
of  section  9  of  the  act  of  the  legislature  of  the  state  of  New  Jersey,  entitled 
'^  An  act  concerning  executors  and  the  administration  of  intestate  estates." 
E.  S.  N.  J.,  395.  I  express  no  opinion  now  on  the  question  so  much  discussed 
at  the  hearing,  whether  the  statute  has  any  application  to  the  case  under 
consideration;  but  if  it  does  apply  it  is  quite  clear  that  the  applicant  can  get 
no  relief  in  the  present  proceedings,  if  admitted  as  a  defendant,  without  ma- 
terially changing  the  structure  of  the  bill  and  introducing  into  the  contro- 
versy new  issues  which  the  complainant  has  not  asked  the  court  to  consider. 

§  2804,  Right  of  strangers  to  intervene. 

It  is  not  claimed  that  the  applicant  is  a  necessary  party  to  the  bill  as  filed, . 
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or  that  the  court  cannot  give  complete  relief  therein  without  its  presenee.  Ko 
allegation  is  made  against  it  and  no  relief  is  prayed  for  in  regard  to  it.  The 
suggestion  is  that  in  a  certain  event,  to  wit,  in  the  event  of  the  said  Lewis 
dj'ing  and  leaving  no  relations  entitled  to  the  administration  and  the  assets  of 
the  estate,  the  surrogate  of  the  county  may  grant  letters  of  administration  to 
some  fit  person,  who  shall  hold  the  property  in  trust  for  the  poor  of  the  city 
of  Hoboken,  if  no  kin  capable  of  inheriting  the  estate  can  be  found.  This 
necessarily  involves  the  inquiry  into  a  new  question,  not  at  all  pertinent  to  the 
pending  suit,  in  regard  to  the  right  of  inheritance  of  the  intestate's  kin,  and 
one  which  is  of  no  importance  to  the  complainant.  Its  only  concern  is  to  as- 
certain from  some  competent  tribunal  whether  the  bequest  of  the  testator  of 
his  estate  for  the  payment  of  the  national  debt  is  a  valid  bequest,  and  if  so, 
what  amount  of  money  is  in  the  hands  of  the  executors  to  be  applied  for  the 
purpose. 

While  the  United  States  are,  not  entitled  to  anj'  greater  right  in  their  own 
courts  than  the  humblest  citizen,  they  are  entitled  to  the  same  rights;  and  I 
know  of  no  principle  or  precedent  which  compels  litigants  against  their  ex- 
press protest  to  open  the  doors  of  a  pending  controversy  to  outside  parties 
that  the  latter  may  incorporate  into  the  suit  new  matters  and  issues  in  which 
the  complainant  has  no  possible  interest.    The  application  is  refused. 

FINLEY  t?.  BANK  OF  THE  UNITED  STATES. 
(11  WbeatOD,  304-808.    1896.) 

Opinion  by  Marshall,  C.  J. 

Statement  of  Facts. —  This  is  a  bill  in  chancery,  brought  by  the  Bank  of 
the  United  States  against  James  Finley  to  obtain  a  decree  for  the  sale  of 
property'  mortgaged  for  the  security  of  a  debt  due  to  the  bank. 

The  mortgage  deed  was  executed  on  the  28th  of  September,  1822,  and  con- 
tains a  recital  of  debts  due  to  the  bank  to  the  amount  of  $6,240,  on  account  of 
which  a  note  was  executed  on  that  day  to  the  bank  for  that  sum,  payable 
sixty  days  after  date.  At  the  November  term  of  the  circuit  court  of  the 
United  States  for  the  district  of  Kentucky  the  bill  was  filed,  stating  the  con- 
sent «of  the  mortgagor  to  an  immediate  sale  of  the  mortgaged  property, 
although  the  day  of  paj^ment  was  not  arrived;  and  on  the  same  day  an  an- 
swer was  filed  consenting  to  a  decree  for  the  sale.  A  decree  was  immediately 
entered  by  consent  of  parties  directing  the  marshal  to  sell  the  property. 
The  court  then  proceeds  to  direct  the  marshal,  after  deducting  the  expenses 
of  sale,  his  commission  and  the  costs,  to  pay  the  bank  the  sum  of  $6,240,  with 
interest  from  the  date  of  the  note.  The  sale  was  made  in  pursuance  of  the 
decree,  and  the  report  thereof  was  returned  to  the  court  by  the  marshal. 

At  the  succeeding  term  William  Coleman  tiled  his  petition,  stating,  among 
other  things,  that  he  held  a  prior  mortgage  on  the  same  lands,  and  praying 
that  he  might  be  made  a  party  defendant  to  the  suit.  His  petition  was  re- 
jected, and  he  prayed  an  appeal  to  this  court,  which  has  been  dismissed  as 
irregularly  granted.  After  dismissing  this  petition  the  circuit  court  pro- 
nounced a  decree  aflRrming  the  sale  made  by  the  marshal,  and  directing  the 
credit  to  which  Finley  should  be  entitled  for  the  money  paid  out  of  its  pro- 
ceeds to  the  bank.  This  decree  also  considers  the  debt  due  to  the  bank  as 
amounting  to  §6,240,  with  interest  from  the  date  of  the  note. 

The  mortgage  to  Coleman  is  filed,  and  appears  to  be  dated  three  days  an- 
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terior  to  that  made  to  the  bank.  A  suit  to  obtain  a  sale  of  the  premises  was 
instituted  in  the  state  court  in  March,  1823,  and  was  depending  when  the  final 
decree  was  pronounced  at  the  suit  of  the  bank.  After  the  final  decree  had 
been  pronounced  Finley  filed  a  petition  praying  that  the  sale  and  decree  might 
be  set  aside;  alleging,  among  other  reasons  therefor,  that  Coleman,  the  prior 
mortgagee,  had  not  been  made  a  party,  although  the  existence  of  his  mort- 
gage was  known  to  the  bank. 

The  prayer  of  the  petition  was  rejected,  and  Finley  has  appealed  to  this 
court.  The  counsel  for  the  plaintiff  in  error  insists  that  this  decree  ought  to 
be  reversed,  because  it  was  pronounced  in  a  case  in  which  proper  parties  were 
not  before  the  court. 

§  2805.  In  a  suit  to  /brecloae  a  mortgage  a  prior  mortgagee  should  he  made 
a  party  defendant. 

It  cannot  be  doubted  that  Coleman  ought  regularly  to  have  been  a  party 
defendant,  and  that,  had  the  existence  of  his  mortgage  been  known  to  the 
court,  no  decree  ought  to  have  been  pronounced  in  the  cause  until  he  was  in- 
troduced into  it.  But  this  fact  was  kept  out  of  view  until  the  decree  was 
pronounced,  the  sale  made,  the  mone}'  paid  to  the  creditor,  and  the  re)X)rt  of 
his  proceedings  returned  by  the  marshal.  If  the  manner  in  which  the  sale 
was  made  and  the  money  directed  to  be  paid  be  unusual  and  exceptionable, 
it  was  done  by  consent,  and  the  error  is  not  imputable  to  the  court. 

§  2806.  hut  where  such  foreclosure  is  hy  consejit  of  the  mortgagor^  and 

fully  executed  and  sale  eonsummatedy  hefore  the  court  hecomes  cognizant  of  such 
prior  mortgagee^  the  decree  will  he  set  aside  upon  the  apjdication  of  the  mort- 
gagor on  account  of  the  non-joinder  of  the  prior  mortgagee. 

The  only  question  presented  to  the  judges  by  this  petition  was  whether  a 
decree,  completely  executed  by  a  sale  of  the  property  and  payment  of  the 
purchase  money,  should  be  set  aside  and  the  suit  reinstated,  for  the  purpose  of 
introducing  a  party  who  ought  regularly  to  have  been  an  original  defendant, 
but  who  was  not  shown,  by  any  proceedings  in  the  cause,  concerned  in  interest 
ontil  the  decree  was  made  and  executed.  There  would,  certainly,  be  great  in- 
convenience in  such  a  practice;  and,  if  it  be  admissible  in  any  case,  on  which 
the  court  gives  no  opinion,  it  must  be  where  the  mischief  resulting  from  a  re- 
jection of  the  petition  would  be  irremediable.  This  is  not  shown  to  be  a. 
case  of  that  description.  Coleman's  mortgage  cannot  be  affected  by  this  de- 
cree. His  rights  cannot  be  extinguished  by  it.  *  His  suit-  in  the  state  court 
will  proceed  as  if  this  decree  had  never  been  pronounced.  The  purchasers 
under  the  decree  of  the  circuit  court  take  the  land  subject  to  prior  incum- 
brances, and  have,  probably,  taken  this  incumbrance  into  consideration  in  the 
price  given  for  the  land.  But,  be  this  as  it  may,  they  do  not  complain  or  ob- 
ject to  their  purchase  in  consequence  of  the  cloud  hanging  over  the  title. 
Coleman's  rights  cannot  be  affected;  and  if  Finley  has  suffered  by  E<^lling  his 
land  subject  to  a  lien,  it  is  an  injury  which  he  has  knowingly  brought  upon 
himself.  This  is  not,  then,  a  case  for  such  an  extraordinary  measure  as  open- 
ing a  decree  made  by  consent,  after  it  has  been  carried  into  execution  on  the 
petition  of  the  party  who  has  given  that  consent.  We  do  not  think  the  de- 
cree is  erroneous,  because  the  prior  mortgagee  was  not  made  a  defendant, 
that  fact  not  having  appeared  to  the  court  until  the  decree  was  completely 
executed. 

But  in  the  disposition  of  the  money  produced  by  the  sale  a  small  mistake 
appears  to  have  been  made.    There  were  some  previous  debts  duo  from  Finley 
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to  the  bank,  amounting  to  $6,240,  which  appear  to  have  been  absorbed  in  the 
note  given  for  that  sum,  on  the  28th  of  September,  1822,  payable  sixty  days 
after  date,  to  secure  the  payment  of  which  the  mortgage  deed  was  executed. 
If  this  note  carried  interest  from  its  date,  that  fact  does  not  appear,  and  can- 
not be  presumed.  The  mortgage  deed  does  not  purport  to  secure  the  pay- 
ment of  such  interest.  Yet  the  decree  of  the  circuit  court  subjects  the 
mortgaged  property  to  its  payment.  This  error  ought  to  be  corrected,  and 
may  yet  be  corrected  in  the  circuit  court.  It  does  not  affect  the  sale.  In  all 
other  respects  the  decree  is  to  be  affirmed. 

DAVENPORT  v.  DOWS. 
(18  Wallace,  626-628.    1873.) 

Appeal  from  IT.  S.  Circuit  Court,  District  of  Iowa. 

Opinion  by  Mb.  Justice  Davis. 

It  is  unnecessary  to  notice  the  last  two  reasons  assigned  why  the  demurrer 
should  not  have  been  overruled,  as  the  first  is  well  taken.  Indeed,  it  would 
be  improper  to  pass  on  the  merits  of  the  controversy  until  the  proper  parties 
to  be  affected  by  the  decision  are  before  the  court. 

§  2807.  Although  a  stockholder  may  sue  when  the  corporation  refuses^  the 
latter  must  in  such  case  he  made  a  party. 

That  a  stockholder  may  bring  a  suit  when  a  corporation  refuses  is  settled  in 
Dodge  V.  Woolsey,  18  How.,  340,  but  such  a  suit  can  only  be  maintained  on 
the  ground  that  the  rights  of  the  corporation  are  involved.  These  rights  the 
individual  shareholder  is  allowed  to  assert  in  behalf  of  himself  and  associ- 
ates, because  the  directors  of  the  corporation  decline  to  take  the  proper  steps 
to  assert  them.  Manifestly  the  proceedings  for  this  purpose  should  be  so  con- 
ducted that  any  decree  that  shall  be  made  on  the  merits  shall  conclude  the 
corporation.  This  can  only  be  done  by  making  the  corporation  a  party  de- 
fendant. The  relief  asked  is  on  behalf  of  the  corporation,  not  the  individual 
shareholder,  and  if  it  be  granted  the  complainant  derives  only  an  incidental 
benefit  from  it.  It  would  be  wrong,  in  case  the  shareholder  were  unsuccessful, 
to  allow  the  corporation  to  renew  the  litigation  in  another  suit,  involving  pre- 
cisely the  same  subject-matter.  To  avoid  such  a  result  a  court  of  equity  will 
not  take  cognizance  of  a  bill  brought  to  settle  a  question  in  which  the  cor- 
poration is  the  essential  party  in  interest,  unless  it  is  made  a  party  to  the  liti- 
gation. Kobinson  v.  Smith,  3  Paige,  222,  233;  Cunningham  v.  Pell,  5  id., 
607;  Hersey  v..  Veazie,  24  Me.,  1;  Charleston  Ins.  &  Trust  Co.  v.  Sebring,  5 
Kich.  Eq.,  342;  Western  Eailroad  Co.  v.  Nolan,  48  K  Y.,  573;  Bagshaw  v. 
Eastern  Union  R.  Co.,  7  Hare,  114-131. 

In  this  case  the  tax  sought  to  be  avoided  was  assessed  against  the  Chicago, 
Rock  Island  &  Pacific  Railroad  Company,  and  the  decree  rendered  discharges 
the  company  from  the  payment  of  this  tax.  The  corporation,  therefore, 
should  have  been  made  a  party  to  the  suit,  and  as  it  was  not,  the  demurrer 
should  have  been  sustained.  Decree  reversed,  and  the  cause  remanded  for 
further  proceedings  in  conformity  with  this  opinion. 
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STEWART  V.  CHESAPEAKE  &  OHIO  CANAL  COMPANY. 
(Circuit  Court  for  Maryland :  1  Federal  Reporter,  361-367.    1880.) 

Opinion  of  the  Couet. 

Statement  of  Facts. —  This  suit  is  brought  by  Daniel  K.  Stewart,  an  alien, 
as  a  holder  of  the  bonds  issued  by  the  defendant  company,  in  his  own  right, 
and  for  the  benefit  of  such  others  in  like  interest  as  may  come  in  and  support 
the  suit.  The  facts  alleged  and  admitted  which  are  necessary  to  determine 
the  questions  now  submitted  are  briefly  tiiese:  The  state  of  Maryland,  desir- 
ing that  a  canal  should  be  built  from  tidewater  to  Cumberland,  in  that  state, 
chartered  the  defendant  corporation  and  became  a  stockholder  in  it  to  the  extent 
of  fifty  thousand  shares,  each  of  the  value  at  par  of  $100.  This  was  about  five- 
eighths  of  the  whole  capital  stock.  From  time  to  time,  the  corporation  being 
unable  to  complete  the  canal  with  the  money  received  from  the  subscriptions 
to  its  stock,  the  state  loaned  to  it  further  sums  of  money,  to  secure  the  re- 
payment of  which  it  took  mortgages  from  the  defendant  company  upon  all 
its  property,  including  its  tolls  and  revenues.  The  assistance  thus  had  from 
the  state's  liberality  proved  insufficient  to  complete  the  canal  to  Cumber- 
land, and  the  state,  being  unwilling  to  assist  the  corporation  further  by  direct 
contributions  of  money,  passed  the  act  of  1844,  chapter  281,  by  which  the  de- 
fendant was  authorized  to  mortp:age  its  tolls  and  revenues  to  secure  another 
loan  from  the  public  generally,  for  which  it  was  to  issue  its  bonds  in  an  amount 
not  to  exceed  the  sum  of  $1,700,000,  which  was  to  be  used  to  complete  the 
canal  to  Cumberland.  And  by  that  statute  it  was  enacted  that  the  rights  and 
liens  of  the  state  upon  the  revenues  of  the  defendant  should  be  '^  waived,  de- 
ferred and  postponed  "  in  favor  of  the  bonds  issued  under  the  act  of  1844,  chap- 
ter 281,  so  as  to  make  such  bonds  and  the  interest  accruing  thereon  preferred 
and  absolute  liens  on  the  revenues  of  the  defendant  company  until  such  bonds, 
with  the  interest  thereon,  should  be  fully  paid.  And  the  state  further  author- 
ized the  company,  b}'  the  act  referred  to,  to  execute  any  deed,  mortgage  or 
other  instrument  of  writing  deemed  necessary  or  expedient  to  give  the  fullest 
effect  to  the  provisions  of  the  act.  Authorized  by  this  act,  the  defendant  com- 
pany ibsued  the  bonds  mentioned  therein  and  now  in  suit,  and  executed  a  mort- 
gage upon  its  revenues  and  tolls  arising  from  the  entire  and  every  part  of  the 
canal,  to  William  W.  Corcoran,  of  the  District  of  Columbia,  and  four  others, 
who,  having  since  died,  four  other  citizens  of  the  state  of  Maryland  have  been 
substituted  in  their  places.  By  said  mortgage,  in  certain  contingencies,  which 
the  complainant  alleges  have  arisen,  the  said  trustees  were  to  enter  and  receive 
possession  of  the  canal,  and  collect  the  tolls  and  revenues  thereof,  and  apply 
them  as  in  said  mortgage  directed. 

The  complainant  is  a  holder  of  the  bonds,  which,  by  the  act  last  above  re- 
ferred to,  are  made  preferred  and  absolute  liens  on  the  tolls  and  revenues  of 
the  defendant  company,  which  are  due  and  unpaid.  The  bill  alleges  that  the 
complainant  has  applied  to  the  trustees  named  in  the  mortgage  above  men- 
tioned to  proceed  under  it,  and  take  possession  of  the  tolls  and  revenues  of 
the  defendant,  according  to  its  provisions,  and  that  they  have  i^efused  so  to  do. 
It  alleges,  likewise,  misconduct  on  the  part  of  the  defendant,  and  misappro- 
priation of  its  tolls  and  revenues;  with  which  charges,  at  present,  whether 
true  or  false,  we  have  nothing  to  do. 

The  answer  of  the  defendant,  together  with  other  defenses  with  which  we 
are  not  now  concerned,  sets  up  that  there  is  a  suit  now  pending  between  the 
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commonwealth  of  Yirginia  and  the  defendant  and  others,  in  the  circuit  court 
of  Baltimore  city,  embracing  the  same  subject-matter  between  the  same  par- 
ties, and  files  as  an  exhibit  the  record  of  that  case. 

The  mortgagee,  Corcoran,  by  reason  of  his  residence  in  the  District  of 
Columbia,  is  not  made  a  party  to  this  suit.  His  four  co-trustees  under  the 
mortgage  have  been  served  with  process,  and  have  answered  the  bill.  Under 
the  fifty -second  rule  in  equity,  prescribed  by  the  supreme  court,  the  parties  to 
this  cause  —  the  facts  being  as  above  stated  —  have,  by  stipulation  of  counsel, 
submitted  three  questions  to  the  court,  which  are  jurisdictional  in  their  char- 
acter, the  first  being:  Is  the  state  of  Mar}' land  an  indispensable  party  to  this 
suit?  the  second.  Is  not  William  W.  Corcoran,  one  of  the  trustees,  an  indis- 
pensable party?  and  the  third,  Ought  not  the  court  to  dismiss  the  bill  alto- 
gether, and  refer  the  parties  to  the  state  court,  where  a  suit  is  alleged  to  be 
pending  in  which  the  complainant  is  a  defendant,  and  where,  as  is  claimed,  he 
could  have  all  his  rights  in  this  matter  properly  adjudicated? 

We  will  consider  these  questions  in  the  reverse  order  to  that  in  which  they 
have  been  presented. 

Upon  an  examination  of  the  record  of  the  case  in  the  state  court  we  find 
that  there  was  a  bill  filed  in  1867  to  determine  merely  the  priorities  of  the 
various  lien  creditors  who  held  the  obligations  of  the  defendant  company. 
That  bill  certainlv  asked  for  a  receiver  of  the  rents,  tolls  and  revenues  of  the 
defendant,  but  it  clearly  appears  that  what  was  intended  by  that  action  was 
to  place  in  the  hands  of  the  receiver  such  surplus  tolls  and  revenues  only  after 
they  had  been  collected  hy  the  company,  to  be  by  him  distributed  to  the  par- 
ties after  the  court  had  determined  their  respective  priorities.  These  priorities 
were  ascertained.  The  real  object  of  that  suit  was  accomplished,  and  nothing 
further  has  been  done  in  it.  It  would  be  impossible  for  the  present  complain- 
ant, though  through  the  trustees  of  the  mortgage  he  was  a  party  to  that  biL, 
to  get  the  relief  there  which  he  seeks  here.  That  bill  alleges  ndsuch  grounds 
for  relief  as  are  stated  in  the  bill  before  us.  Here  is  alleged  fraud,  misappro- 
priation of  the  receipts  of  the  defendant  company,  and  gross  misconduct  of 
its  officers.  It  would  be  impossible  in  the  suit  in  the  state  court,  unless  the 
whole  scope  and  purpose  of  it  were  changed,  to  give  the  complainant  in  this 
cause  his  remedy  there.  He  could  not  file  a  cross-bill,  for  in  that  cause,  though 
concluded  by  the  appearance  of  his  trustees,  nothing  was  to  be  determined 
but  the  priority  of  his  lien.  He  could  not  ask  leave  to  amend  the  bill  so  as  to 
include  the  subject-matter  of  the  bill  here  filed,  because  he  is  not  a  party  com- 
plainant there;  and  it  appears  further  in  this  suit  that  all  the  alleged  wrongs 
the  complainant  seeks  to  have  redressed  in  this  action  occurred  long  after  the 
determination  of  the  questions  involved  in  the  suit  in  the  state  court,  and,  since 
further  proceedings  in  it  have  been  neglected  or  abandoned,  the  complainant, 
in  our  view,  is  entitled  to  have  his  rights  adjudicated  here.  We  have  no  power 
to  send  him  to  another  tribunal,  because  at  a  former  time,  and  to  determine 
other  rights  than  those  claimed  here,  he  sought  the  jurisdiction  of  that  forum. 

§  2808.  Jurisdiction.      When  a  trustee  is  iwt  a  necessary  party ^ 

The  question  next  submitted  to  us  is  whether  we  can  proceed  in  this  cause 

without  the  presence  of  William  W.  Corcoran,  who  is  one  of  the  trustees  in 

the  mortgage  which  the  complainant  is  seeking  to  enforce.     Corcoran  cannot 

be  made  a  partv  bv  reason  of  his  residence  in  the  District  of  Columbia.     Four 

out  of  five  of  the  trustees  named  in  this  mortgage  are  present  in  court.     They 

have   been  brought  here  by  the  process  of  the  court,  and  have  answered. 
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Whether  or  not  Corcoran  is  an  indispensable  or  even  a  necessary  party  to  the 
bill  depends  upon  one  fact.  If  the  court  can  determine,  by  its  decree,  the 
rights  of  these  cestui  que  trusts  under  the  mortgage  without  deciding  what  the 
rights  of  the  trustee  Corcoran  are,  then  the  court  is  at  liberty  to  proceed. 
But  Corcoran  has  no  interest.  He  is  a  mere  trustee  for  the  purpose  of  doing 
a  duty  upon  a  certain  contingency.  He  holds  a  public  trust.  He  has  no  title 
to  anything.  He  has  no  legal  estate  in  any  property.  His  claim  for  com- 
pensation, even  in  the  event  of  his  being  called  upon  to  exercise  the  ti*ast 
reposed  in  him,  is  a  matter  not  fixed  by  law,  but  is  altogether  within  the  dis- 
cretion of  a  court  of  equity.  The  cestui  qrie  trusts  are  abundantly  represented 
in  this  action  by  a  majority  of  their  trustees.  If  but  one  of  them  were  in 
court  we  should  consider  that  their  interests  were  sufficiently  protected  against 
any  possible  harm  from  an  adverse  decree. 

§  2809.  When  a  state  is  not  a  necessary  party  to  a  suit  against  a  corporation 
in  which  ike  state  holds  stock. 

The  next  question  submitted  is  whether  the  state  of  Maryland  ought  not  to 
be  made  a  party.  The  defendant  alleges  that  the  state  is  an  indispensable 
party.  We  have  seen,  by  the  recital  of  the  act  of  the  assembly  of  Maryland 
(Statutes  1844,  ch.  281),  that  the  state  had  a  mortgage  on  all  the  property  of 
the  defendant  company,  together  with  its  tolls  and  revenues.  By  that  act 
the  state  authorized  the  defendant  to  borrow  more  money  upon  the  pledge  of 
its  tolls  and  revenues,  and  declared  that  the  defendant  might  pledge  the  same, 
and  make  the  debt  so  incurred  a  preferred  and  absolute  lien  on  such  tolls  and 
revenues  until  the  same  was  paid. 

This  is  a  suit  against  the  defendant  company  to  enforce  the  pledge  which 
the  stat«  authorized  it  to  make,  and  which  it  did  make,  with  the  complainant. 
It  must  appear  to  every  one  who  considers  the  circumstances  under  which  the 
waiver  of  the  state  lien  was  made  and  these  bonds  issued  that  no  one  would 
have  taken  them  if  it  had  been  understood  that  in  order  to  enforce  the  lien 
there  was  a  necessity  to  do  what  it  was  impossible  to  do,  namely,  make  the 
state  a  party  to  the  proceedings.  Maryland  waived  its  lien.  She  agreed  with 
the  defendant  company,  not  with  the  bondholders,  that  it  might  make  such 
bargain  as  it  could  with  the  bondholders,  and  that  neither  she  nor  her  lien 
should  stand  in  the  way  of  enforcement  of  the  contract  against  the  canal 
corapan}'.  Under  this  authority  and  agreement  —  which  was  by  public  stat- 
ute —  the  defendant  contracted  with  the  bondholders.  It  pledged  the  rev- 
enues and  tolls  upon  which  the  state  had  theretofore  a  prior  lien  as  between 
the  canal,  its  stockholders  and  itself.  This  suit  is  to  compel  the  defendant 
company  to  fulfill  the  obligation  it  then  entered  into.  It  would  be  a  gross 
deception  on  the  part  of  the  state  to  plead  that  while  she  waived  her  lien  she 
never  intended  to  have  the  mortgage  of  the  tolls  enforced.  The  state  does 
not.set  up  this  defense,  but  the  defendant  company  seeks  to  shield  itself  be- 
hind it.  In  our  judgment  the  state  of  Maryland,  when  it  authorized  the  de- 
fendant to  deal  with  the  public  under  the  act  of  1844,  chapter  281,  and  to 
borrow  money  by  the  pledge  of  its  tolls  and  revenues,  waiving  its  lien,  said 
that  to  the  extent  of  the  loan  the  state  had  no  interest  in  the  property  of  de- 
fendant. All  the  state's  prior  dealings  with  the  defendant  were  not  to  be 
considered.  All  the  rights  were  waived,  sovereignty  and  all,  and  were  sub- 
ordinated to  the  contract  of  the  pufchasers  of  these  bonds  with  the  defendant 
company. 

The  purchasers  of  the  bonds  dealt  with  the  canal  companv,  the  now  defend- 
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ant,  and  it  ought  not  to  be  allowed  to  set  up  any  interest  of  the  state  to  defeat 
the  enforcement  of  its  contract.  All  questions  of  the  distribution  of  the  sur- 
plus revenues  of  the  canal  company  have  been  conclusively  determined  by 
the  state  court  in  the  action  above  alluded  to,  in  which  the  state  was  a  party. 
The  bonds  which  complainant  holds  are  an  undisputed  first  mortgage  debt, 
having  priority  over  every  claim  of  the  state,  which  lien  and  priority  have 
been  determined  by  the  state  courts.  If  the  state  has  any  interest  whatever 
which  it  thinks  is  not  here  properly  defended  by  the  defendant,  whom  she 
authorized  to  deal  in  her  behalf  with  these  bondholders,  she  is  at  liberty  to 
come  here  and  in  this  court  protect  her  rights.  But  the  defendant  is  not  to 
be  allowed,  after  making  a  contract  which  was  authorized  by  the  state,  to  set 
up  by  way  of  defense  against  its  enforcement  that  the  state  is  not  made  a 
party,  and  cannot  be  without  the  state's  consent,  and  thus  defeat  the  contract. 
This  complainant  did  not  deal  with  the  state.  He  dealt  with  the  defendant 
company.  It  is  against  it  these  complainants  seek  to  enforce  their  claim,  and 
the  defendant,  having  made  -a  contract  of  its  own  by  the  authority  of  the 
state,  has  no  right  to  set  up  the  state's  supposed  interest  to  defeat  an  action 
to  enforce  it. 

No  relief  sought  by  the  bill  would,  by  any  decree  we  are  asked  to  pass, 
conclude  any  rights  of  the  state  of  Maryland.  We  are  of  opinion  that  these 
objections  to  the  complainant's  bill  must  be  overruled. 

PARSONS  V.  HOWARD. 
(Cirduit  Court  for  Louisiana:  2  Woods,  1-7.     1878.) 

Statement  of  Facts. —  This  is  a  bill  in  equity  by  complainants,  vvho  state 
that  they,  defendants  and  certain  other  persons  were  partners  in  the  lottery 
business,  and  one  of  their  articles  of  agreement  was  that  if  any  associate  should 
acquire  any  lottery  privilege  it  should  be  transferred  to  the  company  as  part 
of  the  common  stock.  It  charged  that  defendants  had  acquired  such  privi< 
leges  in  Louisiana  and  excluded  complainants  from  participation.  The  prayer 
was  for  an  injunction,  sale,  etc.  Parsons  having  died  a  bill  of  revivor  was 
filed.  There  was  a  demurrer  to  the  original  bill  and  a  plea  to  the  bill  of  re- 
vivor.    Further  facts  appear  in  the  opinion  of  the  court. 

§  2810.    What  should  appear  in  a  bill  of  revivor. 

Opinion  by  Bradley,  J. 

The  plea  to  the  bill  of  revivor  in  this  case  is  good,  if  true,  and  if  the  suit 
proceeds  farther  the  complainants  must  reply  to  it,  and  proceed  to  proofs. 
I  observe  that  the  only  allegation  in  the  bill  of  revivor  is  that  the  complain- 
ants therein  have  obtained  letters  of  executorship  on  the  estate  of  Reuben 
Parsons,  deceased,  without  specifying  any  last  will,  any  state  or  place,  or 
court,  in  which  the  letters  were  issued.  This  is  extremelv  informal.  All  these 
particulars  should  have  been  stated,  so  that  the  court  could  see  that  the  com- 
plainants were  fully  entitled  to  be  substituted  in  the  place  of  Parsons.  Let- 
ters testamentary,  issued  in  New  York,  have  no  eflBcacy  in  Louisiana,  unless 
the  laws  of  the  latter  state  make  provision  to  that  eflPect. 

The  demurrer  to  the  original  bill  states,  as  causes  of  objection,  want  of  par- 
ties, multifariousness,  immoralit}^  of  the  transactions  on  which  the  prayer  for 
relief  is  founded,  and  general  want  of  equity.  The  substantive  charge  of  the 
bill  is  that  the  defendants,  together  with  Zachariah  £.  Simmons  and  John  A. 

Morris,  are  carrying  on  a  lucrative  lottery  business  in  New  Orleans,  and  ia 
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the  state  of  Louisiana,  and  appropriating  the  profits  to  their  own  use,  whilst 
in  equity  the  complainants  and  certain  other  persons  are  entitled  to  a  share 
of  said  business,  of  which  the  defendants,  together  with  Simmons  and  Morris, 
unjustly  deprive  them;  and  the  relief  sought  is  an  account  of  the  profits  of 
the  said  business,  a  declaration  that  the  defendants  are  trustees  for  the  com- 
plainants, and  the  other  parties  really  interested,  and  a  sale  of  the  whole  pro}3- 
erty  and  business  and  division  of  the  proceeds. 

The  ground  on  which  this  claim  is  based  is  that  Murray,  one  of  the  defend- 
ants, and  Simmons  and  Morris,  were  formerly  associated  in  the  lottery  busi- 
ness with  the  complainants  and  other  persons,  jointly  as  partners  in  a  firm, 
whose  style  was  generally  C.  H.  Murray  &  Co.,  under  an  arrangement  which 
commenced  September  1,  1863,  to  last  for  ten  years,'by  which  the  parties  to 
the  arrangement,  having  transferred  all  their  interest  in  the  lottery  business, 
and  grants  to  trustees  (Simmons,  Murray  and  Davis),  for  the  purpose  of  being 
carried  on  by  them  for  the  mutual  benefit  of  the  proprietors,  agreed  to  do  the 
same  with  any  other  lottery  grants,  or  interests  therein,  which  they  might 
severally  acquire,  under  penalty  of  forfeiting  the  interest  they  already  pos- 
sessed in  the  joint  business  —  the  object  of  the  assignments  and  trust  being 
declared  to  be  the  avoiding  of  conflict  of  interest  between  the  parties  and  the 
advantages  of  a  consolidation  and  joint  control  of  the  whole  business.  The 
complainants  were  not  originally  parties  to  this  arrangement;  but  in  Decem- 
ber, 1867,  they  became  parties  thereto,  by  the  purchase,  with  others,  of  certain 
of  the  shares,  and  in  January,  1868,  they  became  further  interested  by  con- 
solidating certain  lottery  interests  of  themselves  and  others  with  the  said  lot- 
tery business  of  the  associates. 

The  whole  concern  then  consisted  of  one  hundred  and  fifteen  shares,  of 
which  the  complainants  owned  two  and  a  half  shares. 

The  defendant  Howard  was  not  an  associate,  but  was  the  agent  of  the  con- 
cern in  New  Orleans. 

The  gravamen  of  complaint  is  that  in  the  summer  of  1868,  whilst  the  busi- 
ness was  thus  carried  on  jointly,  the  defendants,  Howard  and  Murray,  with 
Zachariah  £.  Simmons,  John  A.  Morris  and  other  parties  concerned  and  in- 
terested in  the  said  business,  procured  from  the  legislature  of  Louisiana  an  ex- 
clusive lottery  grant  in  the  shape  of  a  legislative  act,  under  which  a  corporation, 
called  the  Louisiana  State  Lottery  Company,  was  organized  by  them,  and  a 
contract  made  with  that  corporation  for  carrying  on  the  lottery  business  in 
Louisiana,  and  that  the  funds  of  the  joint  concern  of  C.  H.  Murray  &  Co. 
were  used  by  them  in  procuring  said  grant  and  establishing  said  business, 
and  that  by  this  contrivance  they  have  monopolized  the  lottery  business  in 
that  state  and  excluded  the  complainants  and  their  other  associates  from  all 
participation  therein. 

This  is  the  business  which  the  complainants  claim  as  in  equity  belonging  to 
the  joint  concern  of  C.  H.  Murray  &  Co.,  and  for  the  proceeds  of  which  they 
seek  an  account  and  settlement. 

The  bill  states  that  Morris,  Simmons,  Wm.  F.  Simmons,  Wm.  C.  France, 
Benj.  Wood  and  Henry  Cotton  are  not  made  parties  because  they  are  citizens 
of  the  same  state  with  the  complainants.  Conceding,  as  I  am  inclined  to  do, 
that,  if  the  facts  stated  in  the  bill  are  true,  the  claim  is  well  founded  and  free 
from  the  taint  of  immorality,  and  that  there  is  no  ground  for  the  charge  of 
multifariousness,  a  question  of  much  gravity  still  remains  in  reference  to  the 
alleged  want  of  proper  parties. 
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§  281  !•  Corporation  not  necessarily  party  to  suit  against  stockholders. 

I  do  not  perceive  any  reason  for  making  the  Louisiana  State  Lottery  €k>m- 
pany  a  party.  Nothing  is  demanded  of  it,  and  no  charges  of  misconduct  are 
made  against  it.  It  is  no  concern  of  the  corporation  that  its  stockholders  are 
responsible  to  third  parties  for  dividends  and  profits  received.  It  has  nothing 
to  do  with  their  controversies,  unless  in  some  wav  involved  therein  as  a  cor- 
porate  body.  Much  less  is  the  corporation  concerned  in  the  responsibility 
under  which  its  contractors  or  agents  maj'^  have  brought  themselves  in  refer- 
ence to  third  parties. 

§  2812.  Joint  tortfeasors. 

As  to  Simmons  and  Morris,  regarded  as  jointly  guilty  with  the  defendants, 
it  is  sufficient  to  say  that  a  breach  of  trust  or  an  act  of  bad  faith,  like  a  tort  at 
common  law,  renders  the  parties,  severally  as  well  as  jointly,  liable  as  tort- 
feasors or  breakers  of  trust;  therefore  they  are  not  necessary  parties. 

§  2813.  In  a  suit  in  equity  to  enforce  a  demand  due  to  a  partnership^  all  the 
'  partners  are  necessary  either  as  complainants  or  a^  defendants. 

There  is  more  force  in  the  objection  that  the  other  associates  and  copartners 
of  the  complainants,  interested  in  the  same  manner  as  they,  are  not  made 
parties.  If  this  were  the  case  of  an  ordinary  bill  for  the  settlement  of  part- 
nership accounts  it  is  clear  that  all  the  partners  would  be  necessary  parties, 
because  each  has  not  only  an  interest  in  the  general  balance  according  to  his 
share  in  the  concern,  but  has  an  equitable  lien  for  all  advances  made  by  him 
in  its  behalf,  and  is  liable  in  equity  as  a  partner  for  the  advances  made  by  the 
others;  so  that  no  settlement  could  be  made  without  the  actual  or  constructive 
presence  of  all.  Hence  all  must  be  made  parties;  and  if  any  of  them  are  non- 
residents process  must  nevertheless  be  issued ;  and  in  the  old  English  practice 
certain  forms  had  to  be  observed  (terminating  in  the  commission  of  rebellion) 
before  the  case  conid  be  heard.     See  Daniell's  Ch.  Pr.,  1253. 

§  2814.  Federal  courts  have  no  power  to  effect  a  constructive  service  of  process 
on  non-residents.    {But  see  act  of  June  i,  1872,     It.  S.^  sec.  738.) 

In  this  country  constructive  service  by  publication  is  generally  prescribed 
and  allowed;  but  as  it  has  been  held  that  the  federal  courts  have  no  means  of 
effecting  constructive  service,  such  cases  cannot  be  brought  in  them  unless  the 
non-resident  defendants  voluntarily  appear;  and  not  even  then  if  the\^  are 
citizens  of  the  same  state  with  the  complainants.  The  present  case,  it  is  true, 
is  not  that  of  the  settlement  of  a  partnership  concern.  The  bill  seeks  to  make 
the  defendants  account  for  property  in  their  hands,  alleged  to  be  partnership 
property,  and  make  them  trustees  for  the  copartnership  in  respect  thereof. 
The  suit  is  brought,  therefore,  for  the  equal  benefit  of  all  the  copartners  who 
are  not  implicated  in  the  transactions  complained  of.  The  fact  that  some  of 
the  defendants  are  copartners  does  not  divest  it  of  the  character  of  a  joint 
partnership  demand.  If  the  firm  had  held  a  mortgage  on  the  lands  of  some 
of  the  partners  for  money  lent,  the  complainants  could  as  well  have  filed  a  bill 
to  foreclose  that  mortgage,  without  making  the  other  partners  parties,  as  to 
file  this  bill  They  do  not  even  allege  that  they  file  it  on  behalf  of  themselves 
and  the  other  partners,  which,  perhaps,  they  might  do  if  the  number  were  so 
great  as  to  render  it  impracticable  that  all  should  be  joined.  It  is  simply  the 
case  of  one  or  two  partners  suing  alone  for  a  partnership  demand  without 
joining  the  other  partners.  To  this  the  defendants  have  a  right  to  object ;  for 
if  these  complainants  can  maintain  this  suit,  the  other  partners  similarly  inter- 
ested might  maintain  similar  suits  in  other  courts  for  the  recovery  of  the  same 
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demand.  The  excuse  given,  that  to  make  the  others  parties  would  oust  the 
court  of  jurisdiction,  is  not  sufficient.  That  consequence  cannot  make  it  reg- 
ular to  proceed  without  them.  That  only  proves  that  this  court  is  not  the- 
proper  tribunal  to  settle  the  controversy.  If  it  be  once  settled  that  the  other 
partners  are  not  merely  proper  but  necessary  parties,  the  complainants  cannot 
set  up  the  limited  jurisdiction  of  the  court  for  not  making  them  such. 

If,  like  legatees  and  distributees  of  a  deceased  person's  estate,  they  were  en- 
titled to  an  aliquot  share  of  the  moneys  sought  to  be  recovered,  irrespective  of 
the  shares  and  accounts  of  their  co-legatees  or  co-successors;  or,  in  the  language 
of  the  common  law,  if  they  were  tenants  in  common  as  contradistinguished 
from  joint  tenants,  or  if  their  titles  were  both  joint  and  several,  they  might 
with  more  reason  be  entitled  to  sue  alone  for  their  aliquot  share,  although  an 
accounting  might  be  necessar}'  to  ascertain  the  amount  due. 

But  the  moneys  sought  to  be  recovered  in  this  case  are  confessedly  partner- 
ship moneys,  and  the  complainants  pray  that  they  may  be  accounted  for  as 
such,  and  paid  into  the  common  partnership  fund.  In  this  state  of  .things  it 
is  evident  that  all  the  other  partners  are  equally  interested  in  the  suit  with 
the  complainants  themselves,  and  are  virtually  parties  to  it,  whether  made  such 
or  not;  and  as  no  sufficient  excuse  is  alleged  for  not  joining  therein,  the  bill 
is  necessarilv  defective.         \ 

§  2815.  Distinction  hettoeen  suits  to  recover  money  for  a  partnership  and  suits 
against  partners. 

The  case  is  essentially  different  from  that  of  a  suit  brought  against  partners. 
In  that  case,  as  all  are  jointly  liable  in  solidoy  or  according  to  the  civil  law, 
each  is  liable  only  for  his  virile  share,  a  suit  could  probably  be  sustained 
against  some  of  the  partners,  though  the  others  could  not  be  found  within 
this  jurisdiction.    The  demurrer  must  be  allowed,  with  costs. 

CHESTER  V.  LIFE  ASSOCIATION  OF  AMERICA. 
(Circuit  Court  for  Tennessee:  4  Federal  Reporter,  487-493.    1880.) 

Opinion  by  Hammond,  J. 

Statement  of  Facts. —  This  is  a  bill  for  the  rescission  of  a  contract  or  far 
an  account,  as  the  right  may  appear,  and  the  defendant  company  is  under  an 
injunction  restraining  it  from  selling,  under  a  deed  of  trust,  the  lands  of  the 
plaintiff  to  secure  a  debt  due  the  company.  The  parties  being  at  issue  and 
the  cause  ready  for  trial,  one  William  S.  Relfe  presents  his  petition,  stating 
that  the  insurance  company,  having  become  insolvent,  has  been  by  a  decree 
of  the  proper  court  in  Missouri  dissolved ;  and  that  he,  by  operation  of  law 
and  the  said  decree,  has  become  invested  with  the  right  to  all  its  assets,  in* 
eluding  the  debt  due  by  the  plaintiff,  and  has  been  charged  with  the  duty  of 
collecting  them.  He  asks  to  be  made  a  party  defendant  and  to  proceed  to 
trial  without  delay,  so  that  the  injunction  may  be  dissolved  and  he  allowed  to 
enforce  the  trust.  The  plaintiff,  on  the  other  hand,  presents  a  supplemental 
bill  setting  up  the  same  facts,  and  asks  leave  to  file  it  against  Eelfe,  and 
thereby  to  revive  the  suit,  and  resists  the  application  of  the  petitioner  to  be- 
come a  defendant  on  his  own  motion. 

§  2816.  In  case  of  a  dissolved  corporation  the  proper  practice  is  to  bring 
into  the  suit  in  which  it  was  a  party  its  representative  by  supplemental  bill  in  the 
nature  of  a  bill  of  revivor.     Cases  cited. 

The  loose  practice  condemned  by  Chancellor  Cooper  in  the  case  of  Stretch 
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V.  Stretch,  2  Tenn.  Ch.,  140,  and  supposed  by  him  not  to  be  authorized  by  the 
Tennessee  code  or  the  supreme  court,  has  created  a  very  general  confusion  on 
the  subject  of  bringing  in  new  parties  to  a  chancery  suit  in  the  state  courts, 
from  which  this  court  is  not  entirely  exempt,  because  of  the  difficult}-  experi- 
enced of  abandoning  a  habit  of  practice  acquired  in  one  court  when  coming 
into  the  other.  The  learned  counsel  for  the  petitioner  here  insists  that  this 
application  is  supported  by  the  English  cases,  and  frequent  recognitions  by 
the  federal  courts,  and  I  have  taken  this  occasion  to  examine  the  subject  with 
a  view  to  ascertain  the  proper  practice.  There  can  be  no  doubt  whatever  that 
Relfe's  interest  is  of  that  character  which  renders  it  necessary  for  the  plaintiff 
to  bring  him  in  as  a  party,  and  that  without  his  presence  as  a  defendant  the 
suit  could' not  proceed.  There  has  been  a  devolution  of  interest  by  operation 
of  law,  but  he  does  not  occupy  the  attitude  of  a  \i\xvchsLser pendente  Hie,  to  be 
brought  in  or  not  at  the  election  of  the  plaintiff.  lie  represeiiU  the  company 
as  well  as  owns  its  title,  and  he  alone,  the  company  being  dissolved,  can  ac- 
count for  it,  if  an  account  shall  be  necessary. 

The  case  comes,  therefore,  precisely  within  the  category  provided  for  by 
equity  rule  57,  and  under  all  the  authorities  the  plaintiff  can  not  .proceed  with- 
out a  supplemental  bill  in  the  nature  of  a  bill  of  revivor.  Kennedy  v.  Georgia 
Bank,  8  How.,  586,  610;  Clarke  v.  Matthewson,  12  Pet.,  164;  Justice  v. 
McBroom,  1  Lea,  555,  at  page  658;  ^Northman  v.  Insurance  Co.,  1  Tenn.  Ch., 
317;  Stretch  v.  Stretch,  2  Tenn.  Ch.,  140;  Steele  v.  Taylor,  1  Minn.,  274;  Slack 
V.  Walcott,  3  Mason,  508;  Anderson  v.  Kailroad,  2  Woods,  628;  2  Danl.  Ch. 
Pr.  (5th  ed.),  ch.  33,  p.  1506  et  seq, 

§  2817.  The  assignee  of  a  dissolved  corporation  defendant  cannot  he  made  a 
defendant  against  the  objection  of  the  plaintiff. 

But  the  court  has  no  power  to  compel  the  plaintiff  to  revive.  He  may  file 
a  new  bill,  if  he  choose,  t)r  never  revive.  He  might,  I  take  it,  go  to  Missouri, 
and  file  his  bill  there  against  Relfe.  Thompson  v.  Hill,  5  Yerg.,  418;  Spencer 
V.  Wray,  1  Ver.,  463;  Anonymous,  3  Atk.,  486. 

This  would  seem  a  sufficient  reason  for  not  allowing  the  petitioner,  against 
the  consent  of  the  plaintiff,  to  become  a  defendant  to  this  suit,  were  it  not 
manifest  that  he  has  an  interest  in  ending  this  suit,  at  least  so  far  as  to  pro- 
cure a  dissolution  of  the  injunction,  which  restrains  him  from  realizing  his 
debt  by  a  sale  of  his  security.  This  is,  it  seems  to  me,  all  the  interest  he  has 
in  pressing  a  trial  after  the  suit  has  become  so  defective  that  it  can  never  pro- 
ceed against  him  without  a  revivor.  There  are,  undoubtedly,  cases  —  gener- 
ally those  where  a  decree  has  been  rendered  and  there  has  subsequently  been 
a  change  of  parties  —  in  which  the  defendant  himself  or  his  representative  may 
revive  a  suit  by  supplemental  bill  in  cases  of  strict  revivor,  or  by  original  bill 
in  the  nature  of  a  supplemental  bill  in  other  cases;  but  he  cannot  do  this  b}'' 
petitio7i  or  motion,  Thompson  v.  Hill,  supra;  2  Danl.  Ch.  Pr.  (5th  ed.),  1539, 
and  notes. 

§  2818,  How  an  injunction  may  be  dissolved  in  case  the  defendant  corpora- 
tion becomes  extinct. 

But  where  the  only  interest  of  the  representative  is  to  dissolve  an  injunc- 
tion, which  is  this  case,  he  does  not  proceed  by  a  bill  to  revive.  2  Danl.  Ch. 
Pr.,  1539,  at  note  8.  It  is  said  he  must  proceed  in  the  ordinary  way  to  pro- 
cure a  dissolution  of  the  injunction,  and  I  find  that  to  be  by  motion  for  a  rule 
that  the  injunction  stand  dissolved,  unless  the  plaintiff  shall  within  a  short 
time,  usually  twelve  days,  file  his  supplemental  bill  or  bill  of  revivor.    Kerr, 
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Inj.,  633,  and  cases;  2  Danl.  Ch.  Pr.  (6th  ed.),  1539,  note  7  and  cases;  id., 
1544,  note  1  and  cases;  id.,  1679,  npte  5  and  cases;  Thompson  v.  Hill,  and 
cases  cited.  This  furnishes  the  defendant  here  a  sufficient  remedy  to  get  rid 
of  the  injunction,  and  I  have  no  doubt  his  petition  could  be  entertained  for 
that  purpose;  for  whatever  one  may  do  by  motion  he  may  do  by  petition,  and 
it  is  proper  to  file  one  wherever  intricate  facts  are  to  be  stated  as  a  basis  of 
the  motion.  2  Danl.  Ch.  Pr.,  1592,  1603.  But  that  is  not  the  purpose  for 
which  this  petition  is  offered,  and  if  it  were,  it  would  be  dismissed,  in  the  face 
of  an  application  b}'^  the  plaintiff  to  file  his  supplemental  bill.  Even  where 
the  defendant  may  file  a  supplemental  bill,  preference  will  be  given  to  the  ap- 
plication of  the  plaintiff  to  file  hia  supplemental  bill.  Carow  v.  Mowatt,  1 
Edw.  Ch.,  9. 

I'he  case  most  relied  on  by  the  learned  counsel  for  the  petitioner  is  White 
V.  Hall,  1  Euss.  &  Myl.,  332.  But  see  Bozon  v.  BoUand,  id.,  69.  He  also  re- 
lies on  Young  v,  Everest,  id.,  426.  In  the  first  case  the  father,  who  was  named 
as  one  of  the  executors  in  the  will,  was  out  of  the  jurisdiction  when  the  bill 
was  filed,  and,  it  being  a  bill  against  the  executors,  he  was  allowed  to  become 
a  party  on  his  own  application.  In  the  other  case  the  stranger  to  the  record 
did  not  become  a  party,  but  appeared  to  protect  his  interest  in  the  distribution 
of  a  fund  in  a  case  where,  before  decree,  he  might  have  become  a  quasi  party 
by  petition.  Both  of  these  cases  fall  within  the  exception  mentioned  by  Mr. 
Justice  Bradley  in  Anderson  v.  The  Railroad,  aupra^  2  Woods,  628,  630; 
Danl.  Ch.  Pr.,  540,  note  1  and  cases;  id.,  153  and  notes;  id.,  281  and  notes 
7-9;  id.,  287,  note  2;  id.,  1506  et  aeq.  And  see  Barribeau  v.  Brant,  17  How., 
43,  46;  Eansom  v,  Davis,  18  How.,  295. 

§  2819.  In  what  cases  and  under  what  circumstances  strangers  way  hecome 
parties  to  a  suit  in  equity  agaiiist  the  will  of  the  plaintiff, 

Mr.  Chancellor  Cooper  says,  in  his  note  to  Daniell,  that  "no  such  practice 
is  known  in  equity  as  making  a  person  a  defendant  upon  his  own  application, 
over  the  objection  of  the  complainant."  2  Danl.,  287,  note  2.  And  in  Stretch 
V.  Stretch,  supra,  he  mentions  as  the  only  exception  the  case  of  trustees  and 
beneficiaries.  Mr.  Justice  Bradley,  in  Anderson  v.  The  Railroad,  supra,  ad- 
verts to  the  other  exceptions  w^hich  he  mentions,  such  as  scandal  against  a 
stranger,  or  where  he  is  a  purchaser  pendente  lite,  where  the  applicants  are 
creditors  allowed  to  prove  their  debts,  or  they  are  persons  belonging  to  a  class 
for  or  against  whom  a  suit  is  brought.  I  have  examined  a  good  many  of 
the  cases  cited  in  the  authorities  already  mentioned,  and  think  that  this  case 
falls  within  none  of  these  exceptions.  I  have  already  endeavored  to  show 
why  Relfe  cannot  revive  the  suit  as  one  upon  whom  the  representation  and 
title  of  the  defendant  company  have  devolved  by  law,  and  what  his  proper 
remedy  is  to  dissolve  the  injunction  — the  only  object  he  can  have  in  a  revivor 
in  his  own  behalf. 

The  exceptions  may  be  divided  into  three  classes,  leaving  out  those  where 
the  stranger  to  the  record  may  appear  for  scandal :  First,  where  the  person 
applying  has  been  named  in  the  bill  as  a  party,  and,  not  being  served  with 
process,  comes  within  the  jurisdiction  and  offers  to  become  a  party ;  seconds 
where  he  represents  a  party  whose  interest  has  been  transmitted  by  death  or 
devolution  by  operation  of  law,  and  the  case  is  one  that  requires  him  to  be 
received  as  a  party ;  third,  where  the  bill  has  been  filed  for  or  against  a  class, 
in  which  case,  if  the  petitioner  belongs  to  the  class,  he  may  become  an  actual 
or  quasi  party,  as  may  be  necessary  to  protect  his  interest.    Several  cases  are 
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cited  where  a  stranger,  not  within  these  exceptions,  has  been  allowed,  upoii 
bis  own  petition,  to  become  a  party;  butjt  will  be  found,. I  think,  that  no  ob- 
jection was  taken.  Galveston  v.  Cowdrey,  11  Wall.,  459;  JEx  parte  Eailroad 
Co.,  95  U.  S.,  221. 

In  this  last  case  the  stranger  came  in  by  petition,  was  made  a  defendant, 
and  jBled  an  answer  and  a  cross-bill.  Pending  the  suit  this  defendant  assigned 
its  interest,  and  the  question  involved  was  whether  after  the  assignment  the 
cross-bill  could  proceed  in  the  name  of  the  assignor^  and  it  was  held  that  it 
could.  The  court  says  that  "  an  assignee  pendente  lite  may,  at  his  own  elec- 
tion, come  in  by  appropriate  application  and  make  himself  a  party,  so  as  to 
assume  the  burdens  of  litigation  in  his  own  name,  or  he  may  act  in  the  name 
of  his  assignor."  And  in  The  Jenny  Lind,  3  Blatch.,  518,  the  court  says  that 
it  is  a  common  practice  in  admiralty  and  equity  to  allow  persons  interested  in 
the  subject-matter  to  come  in  and  protect  their  interests.  I  do  not  think  these 
cases  are  against  the  positions  assumed  in  this  opinion,  if  it  be  remembered 
that  in  proceedings  in  rem  the  persons  interested  in  the  res  are  all  admitted 
on  the  principle  that  they  belong  to  a  class  for  or  against  whom  the  proceed- 
ings are  taken.  And,  in  the  case  of  the  railroad  company,  the  court  did  not 
discuss  or  have  occasion  to  determine  whether  the  stranger  who  came  in  with- 
out objection  had  a  right  to  come  if  objection  had  been  made,  nor  whether 
the  assignee  pendente  lite  could  have  come  in  by  petition. 

Other  cases  have  decided  against  the  right  of  the  stranger  to  come  in  by 
petition,  where  the  question  was  made,  as  vre  have  already  seen.  Coleman  t?. 
Martin,  6  Blatch.,  119;  Drake  v.  Goodridge,  id.,  151;  Foster. v.  Deacon,  6 
Madd.,  44. 

The  petition  of  Eelfe  will  be  dismissed,  and  the  plaintiff  has  leave  to  file  his 
supplemental  bill. 

KERRISON  V.  STEWART. 
(8  Otto,  155-103.     1870.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  South  Carolina. 

Statement  op  Facts. —  In  1867  Kerrison  &  Leiding  conveyed  to  Charles 
Eerrison  the  real  estate  involved  in  this  suit  by  a  deed  intended  as  a  composi- 
tion deed  with  their  creditors,  vesting  in  him  as  trustee  certain  powers  which 
will  appear  in  the  opinion  of  the  court.  Before  that  time  A.  T.  Stewart  & 
Co.  had  sued  Kerrison  &  Leiding,  and  the  suit  was  then  pending,  and  a  judg- 
ment was  rendered  in  favor  of  plaintiff  in  1868.  The  suit  was  brought  in  the 
circuit  court  at  Charleston,  but  the  judgment  was  rendered  at  Greenville,  to 
which  place  the  docket  of  the  circuit  court  had  been  taken,  and  the  case  tried 
in  the  district  court  holden  in  that  place,  that  court  having  circuit  court  juris- 
diction for  the  western  part  of  the  state.  There  w^as  a  return  of  nxdla  bona 
to  Stewart  &  Co.'s  execution,  upon  .which  they  filed  a  bill  to  set  aside  the  deed 
to  Charles  Kerrison  as  void  as  to  them.  Kerrison  &  Leiding,  Charles  Kerri- 
son and  certain  creditors  were  made  parties  to  the  bill,  to  wit,  Paton  &  Co. 
and  Hutton,  who  did  not  appear.  The  deed  was  adjudged  void  as  to  Stewart 
&  Co.  by  the  state  courts.  In  1872  Kerrison  &  Leiding  were  adjudged  bank- 
rupts, and  Charles  Kerrison  appointed  assignee,  who  filed  the  bill  against 
Stewart  &  Co.  and  the  creditors  provided  for  in  the  trust  deed.  Stewart  & 
Co.  in  their  answer  insisted  on  their  prior  lien  and  the  decree  of  the  state  court 
in  their  favor.    The  circuit  court  sustained  their  lien  and  decreed  accordingly. 

The  assignee  and  creditors  appealed. 
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Opinion  by  Waits,  C.  J. 

The  first  question  to  be  considered  in  this  case  is  whether  the  creditors  of 
Kerrison  &  Leiding,  who  claim  the  benefit  of  the  trust  created  by  the  deed 
to  Charles  Kerrison,  are  concluded  by  the  decree  against  him  in  the  state 
court.     If  they  are,  the  decree  of  the  circuit  court  must  be  affirmed. 

§  2820.  Under  what  circumstances  and  to  what  extent  does  a  trustee  represent 
his  henejlciaries. 

It  cannot  be  doubted  that,  under  some  circumstances,  a  trustee  may  repre- 
'  sent  his  beneficiaries  in  all  things  relating  to  their  common  interest  in  the 
trust  property.  He  may  be  invested  with  such  powers  and  subjected  to  such 
obligations  that  those  for  whom  he  holds  will  be  bound  by  what  is  done 
against  him,  as  well  as  by  what  is  done  by  him.  The  difficulty  lies  in  ascer- 
taining whether  he  occupies  such  a  position,  not  in  determining  its  effect  if 
he  does.  If  he  has  been  made  such  a  representative,  it  is  well  settled  that  his 
beneficiaries  are  not  necessary  parties  to  a  suit  by  him  against  a  stranger  to 
enforce  the  trust  (Shaw  v.  Norfolk  Co.  E.  E.  Co.,  5  Gray,  171;  Bifield  v.  Tay- 
lor, 1  Beat.,  91;  Campbell  v.  E.  E.  Co.,  1  Woods,  376;  Ashton  v.  Atlantic 
Bank,  3  Allen,  220);  or  to  one  by  a  stranger  against  him  to  defeat  it  in  whole 
or  in  part.  Eogers  v.  Eogers,  3  Paige,  379;  Wakeman  v.  Grover,  4  id.,  34; 
Winslow  V.  M.  &  P.  E.  E.  Co.,  4  Minn.,  317;  Campbell  v.  Watson,  8  Ohio, 
500.  In  such  cases  the  trustee  is  in  court  for  and  on  behalf  of  the  beneficia- 
ries; and  they,  though  not  parties,  are  bound  by  the  judgment,  unless  it  is  im- 
peached for  fraud  or  collusion  between  him  and  the  adverse  party. 

The  principle  which  underlies  this  rule  has  always  been  applied  in  proceed- 
ings relating  to  railway  mortgages  where  a  trustee  holds  the  security  for  the 
benefit  of  bondholders.  It  is  not,  as  seems  to  be  supposed  by  the  counsel  for 
the  appellants,  a  new  principle  developed  by  the  necessities  of  that  class  of 
cases,  but  an  old  one,  long  in  use  under  analogous  circumstances,  and  found 
to  be  well  adapted  to  the  protection  of  the  rights  of  those  interested  in  such 
securities,  without  subjecting  litigants  to  unnecessary  inconvenience. 

Undoubtedly  cases  may  arise  in  which  it  would  be  proper  to  have  before 
the  court  the  beneficiaries  themselves,  or  some  one  other  than  the  trustee  to 
represent  their  interests.  The}*  then  become  proper  parties,  and  may  be 
brought  in  or  not  as  the  court  in  the  exercise  of  its  judicial  discretion  may 
determine.  But  this  was  verv  clearlv  not  a  case  in  which  such  action  was 
required;  and  so  all  the  parties  evidently  thought  while  the  litigation  was 
progressing.  The  trustee,  as  well  as  Kerrison  &  Leiding,  appeared  and  vigor- 
ously resisted  the  decree  asked  for.  The  report  of  the  case  in  3  Eich.  (S.  C), 
N.  S.,  266,  to  which  we  have  been  referred,  shows  that  they  were  represented 
by  the  same  counsel  who  appear  here  for  the  creditors,  that  the  argument  was 
full,  and  the  judgment  carefully  considered.  In  addition  to  this,  Paton  &  Co. 
and  Hutton,  who  are  among  the  creditors  now  resisting  the  decree,  were 
named  as  parties  to  the  suit,  and  might  have  appeared  to  defend  if  they  bad  been 
BO  inclined.  They  seem,  however,  to  have  been  then  content  to  leave  their  in- 
terests in  the  hands  of  the  trustee,  who  certainly  could  present  their  defense 
if  be  would,  and  against  whom  no  charge  of  neglect  even  is  now  made. 

§  282 1  •  The  acts  of  a  trustee  accepted  and  approved  hy  the  beneficiaries  of  the 
trust  are  binding  upon  them  so  far  as  concerns  his  defense  in  suits  assailing  the 
validity  of  the  trust.      Whatever  binds  him  binds  them. 

It  remains  to  determine  whether  Charles  Kerrison  was  authorized  to  repre- 
sent the  creditors  in  proceedings  against  him  to  defeat  the  title  he  held  for 
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their  security.  This  depends  upon  the  intention  of  the  parties,  as  expressed 
in  the  deed  creating  the  trust  and  making  him  the  trustee.  Looking  to  that, 
'  we  find  that  he  was  the  "  approved  trustee,"  provided  for  in  the  arrangement 
between  Kerrison  &  Leiding  and  the  majority  of  their  creditors,  which  was  the 
foundation  of  the  trust.  He  was  to  "  hold  the  premises  "  as  security  for  the 
scheduled  creditors  who  had  already  accepted  the  terms  proposed,  and  also  for 
such  of  certain  other  creditors  named  in  the  second  schedule  as  should  there- 
after accept.  If  the  debts  so  secured  were  not  paid  by  Kerrison  &  Leiding,  it 
was  made  his  duty  to  provide  the  means  for  their  payment,  as  well  as  the 
payment  of  all  proper  charges  and  expenses,  either  by  a  public  or  private  sale 
of  the  property,  or  by  mortgage,  if  practicable.  If  he  should  deem  it  best 
for  the  interest  of  all,  he  was  authorized  to  sell  the  whole  or  any  part  of  the 
property  at  any  time  for  cash,  or  on  such  credit  as  would  enable  him  to  meet 
the  debts  at  maturity ;  but  if  he  did  sell  before  maturity'-,  the  cash  received, 
after  deducting  all  proper  charges,  etc.,  was  to  be  divided  amongst  the  credit- 
ors in  proportion  to  the  amounts  due  them  respectively. 

From  this  it  appears  that  he  was  not  only  invested  with  the  legal  title  to 
the  property,  but  that  all  parties  relied  upon  his  judgment  and  discretion  for 
the  protection  of  their  respective  interests.  A  clear  intent  is  manifested  of 
relieving  the  creditors  from  the  necessity  of  looking  personally  to  the  conver- 
sion of  the  securities  or  to  the  preservation  of  the  trust.  While  the  trustee 
is  nowhere  in  express  terms  invested  with  the  power  to  give  receipts  for  pur- 
chase money  upon  sales  made,  it  is  perfectly  apparent  that  such  must  have 
been  the  intention  of  the  parties.  The  wide  range  of  discretion  allowed  him 
m  making  the  security  available  for  the  payment  of  the  debts  is  entirely  in- 
consistent with  the  idea  that  purchasers  or  mortgagees  must  look  to  the  appli- 
cation of  their  moneys  after  payment  actually  made  to  him.  The  creditors 
cannot  interfere  with  his  discretion  in  making  sales  so  long  as  he  keeps  within 
the  general  scope  of  his  powers;  neither  can  they  prescribe  the  terms  upon 
which  he  shall  sell.  In  all  these  particulars  he  has  been  authorized  to  act  in  such 
manner  as  he  shall  deem  best  for  the  interests  of  both  parties,  debtors  as  well 
as  creditors.  The  debtors  rely  upon  his  judgment  to  avoid  unnecessary  sacri- 
fice; and  the  creditors  must  be  satisfied  if,  at  the  proper  time,  he  is  found  to 
have  done  all  that  could  reasonably  be  required  of  him  to  subject  the  securities 
to  the  payment  of  their  several  demands. 

With  these  facts  before  us,  it  is  impossible  to  come  to  any  other  conclusion 
than  that,  as  to  strangers,  he  did  represent  the  trust  and  its  property.  Pur- 
chasers must  go  to  him  to  make  their  purchases,  and  adverse  claimants  may 
properly  look  to  him  as  the  party  against  whom  alone  they  are  called  upon  to  as- 
sert their  rights.  If  the  creditors,  mindful  of  their  interests,  are  dissatisfied 
with  the  manner  in  which  he  represents  them  in  suits  that  are  pending,  they 
may,  under  proper  circumstances,  intervene  and  ask  to  be  made  parties,  so  as 
to  speak  for  themselves ;  but  their  adversary  need  not  go  after  them,  unless 
under  the  direction  of  the  court. 

There  is  no  need  of  inquiring  whether  this  was  a  case  in  which  one  of  the 
creditors  might  be  brought  in  and  made  to  represent  all ;  for  the  trustee  is  him- 
self the  chosen  representative  of  all,  and  whatever  binds  him  must  bind  them. 

It  follows  that  the  creditors  are  concluded  by  the  decree  of  the  state  court; 
and  that  necessarily  disposes  of  this  case  without  further  inquiry  as  to  the 
other  important  questions  argued  before  us.  The  object  of  the  suit  in  that 
court  was  to  avoid  the  deed  to  Charles  Kerrison,  as  against  the  judgment  of 
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Stewart  &  Co.;  and  the  decree  was  in  accordance  with  the  prayer  of  the  bill. 
The  validity  of  the  judgment  was  necessarily  involved  in  the  suit;  and  the 
decree,  as  rendered,  could  not  have  been  given  except  by  establishing  it.  This 
is  expressly  admitted  by  the  creditors  in  their  answer  to  this  bill,  for  they  say: 
"  That  the  said  decrees  were  given  upon  the  allegation  of  the  bill  of  com- 
plaint of  the  said  A.  T.  Stewart  &  Co.,  among  which  was  the  material  allega- 
tion^  without  which  his  said  complaint  could  not  have  been  sustained,  that 
they,  the  said  A.  T.  Stewart  &  Co.,  had  recovered,  and  at  the  time  of  their 
bill  filed  had,  a  judgment  in  this  honorable  court,  upon  which  they  had  sued 

out  an  execution  ot  fieri  faoioB^'^  etc. 

Decree  affirmed. 

BENEDICT  t7.  WILLIAMS. 
(Circuit  Court  for  New  York :  10  Federal  Reporter,  208,  209.    1883.) 

Opinion  by  Wheeleb,  J. 

Statement  of  Facts. —  This  cause  has  been  heard  on  demurrer  to  the  bill. 
It  was  commenced  in  the  state  court  and  removed  to  this  court.  The  bill 
shows  that  the  defendant  Williams,  a  citizen  of  Connecticut,  made  a  contract 
with  the  defendant  Kernochan,  a  citizen  of  Massachusetts,  by  the  terms  of 
which  the  latter  was  to  conduct  litigation  in  behalf  of  the  former  against  the 
Kansas  Pacific  Eailway  Company,  as  counsel,  and  to  receive  one-fourth  part 
of  avails  thereof  for  so  doing;  that  by  a  contract  between  Kernochan  and 
Edwin  R.  Meade  and  Henry  B.  Knox  the  latter  two  were  to  assist  in  the  con- 
duct of  the  litigation,  and  to  share  equally  with  the  former  in  the  one-fourth 
part  of  the  avails;  that  the  litigation  was  conducted  by  them  with  the  knowl- 
edge of  Williams,  and  proceeded  until  the  sum  of  $27,500  was  received  from  it 
as  the  avails  of  it,  by  him ;  that  Meade  sold  and  assigned  his  share  of  these 
avails  to  the  orator,  a  citizen  of  New  York ;  that  Knox  has  been  fully  settled 
with,  and  that  Meade's  share  has  not  been  paid  over. 

The  principal  grounds  of  demurrer  assigned  are  that  there  was  no  privity 
of  contract  between  either  Williams  and  Meade  or  Williams  and  the  orator; 
that  Williams  is  only  liable  to  Kernochan,  who  may  be  liable  over  to  Meade 
or  to  the  orator ;  and  that  the  orator's  remedy,  if  he  has  any,  is  at  law. 

§  2822.  Want  of  privity  of  contract. 

Tho  want  of  privity  relied  upon,  however,  is  not  material.  It  may  be  that 
the  orator  had  only  to  pay  Kernochan  as  he  agreed  to,  but,  if  so,  he  has  not 
paid  to  Kernochan  Meade's  share.  That  share,  if  payable  to  Kernochan,  was 
payable  to  him  for  Meade,  and  Meade  would  have  the  right  to  proceed  for  it 
against  both;  against  Kernochan  as  his  trustee,  and  against  Williams  as  a 
debtor  to  his  trustee  for  him.  This  right  he  could  sell  and  assign,  as  the  bill 
alleges  he  did  sell  and  assign  it  to  the  orator;  and  when  so  sold  and  assigned 
to  the  orator,  he  became  vested  with  the  right  also  in  some  manner  to  en- 
force it. 

§  2823.  Abolition  of  distinction  ietween  law  and  equity,  Hemoved  case. 
Assignfnent, 

It  is  understood  that  the  distinctions  between  legal  and  equitable  proced- 
ure are  done  away  with  in  the  state  courts,  from  which  the  case  was  removed; 
and  that  there  the  remedy  is  to  be  sought  by  the  real  owner  of  a  cause  of  ac- 
tion in  his  own  name.  In  these  courts  these  distinctions  are  kept  up,  although 
the  proceedings  at  law  conform  to  those  of  the  courts  of  the  state. 

Vol.  XXVI  -  27  417 


J 


§2884.  PRACTICE. 

At  common  law  a  mere  chose  in  action  was  not  assignable  at  all,  although 
it  was  assignable  in  equity,  and  hence  an  assignee  of  a  chose  in  action  could 
not  maintain  an  action  at  law  upon  it  in  his  own  name,  but  could  in  the 
name  of  the  assignor  for  his  own  benefit,  or  he  could  proceed  in  equity  to  re- 
cover it,  and,  if  he  did,  must  proceed  in  his  own  name.  The  orator  took  the 
only  mode  that  was  open  to  him  in  the  state  court.  Had  the  proceedings  re- 
mained there  his  rights  would  have  been  wrought  out  by  the  appropriate 
methods  there  provided.  But  when  the  proceedings  were  removed  into  this 
court  they  were  neither  removed  from  a  court  of  law,  or  the  law  side  of  a 
court,  to  the  law  side  of  this  court,  nor  from  a  court  of  equity,  or  from  the 
equity  side  of  a  court,  to  the  equity  side  of  this  court;  but  they  were  removed 
from  that  court  as  it  was,  where  remedies  are  administered  without  this  dis- 
tinction, to  this  court,  where  this  distinction  is  observed.  And  the  removal 
was  necessarily  to  that  side  of  this  court,  where  the  appropriate  relief,  if  due, 
could  be  obtained.  He  is  merelj^  the  assignee  of  a  chose  in  action  which  ac- 
crued to  Meade,  or  to  Kernoohan  for  Meade.  The  proceedings  are  in  his  own 
name,  and  he  can  go  forward  with  such  proceedings  only  on  the  equity  side 
of  the  court.  His  right  is  a  purely  equitable  one,  and  strictly  cognizable  in 
his  own  name  in  a  court  of  equity  only,  or  only  where  equitable  remedies  are 
administered,  and  the  remedy  is  none  the  less  equitable  because  it  might  not 
be  so  classed  in  the  state  court. 

The  demurrers  are  overruled,  with  leave  to  the  defendant  to  answer  over 
within  thirty  days  on  payment  of  costs  of  demurrer. 

GOLDSMITH  v.  AMERICAN  PAPER-COLLAR  COMPANY. 
(Circuit  Court  for  New  York:  18  Blatchford,  82,  83.    1880.) 

Opinion  by  Blatchfobd,  J. 

Statement  of  Facts. —  This  is  a  suit  in  equity  brought  for  the  infringement 
of  letters  patent  granted  to  Charles  Spofford  and  James  H.  Hoffman.  The 
bill  sets  forth  that  Spofford  and  Hoffman  are  the  sole  legal  owners  of  the 
patent;  that  Spofford,  after  the  grant  of  the  patent,  entered  into  an  agreement 
in  writing  with  the  plaintiff  Goldsmith,  whereby,  among  other  things,  he  ap- 
pointed Goldsmith  his  attorney,  '^  and,  in  his  place  and  stead,  to  commence, 
prosecute,  compromise,  settle,  release,  conclude  and  enforce,  bj*  suit  at  law  or 
in  equity,  any  infringement  of  the  rights  secured  to  him,  said  Spofford,"  by 
said  patent  by  the  defendant,  all  such  suits  to  be  brought  in  the  name  and 
at  the  cost  of  said  Goldsmith ;  that  Spofford  thereby  expressly  covenanted 
and  agreed  that  he  would  not  do,  in  respect  to  the  defendant,  any  of  the  acts 
which  he  thereby  authorized  Goldsmith  to  do;  that  Goldsmith  is  the  sole  law- 
ful person  to  bring  the  bill  as  to  the  interest  in  the  patent  vested  in  Spofford; 
and  that  Hoffman  and  Spofford  will  receive  large  profits  from  the  patent  if 
infringement  by  the  defendant  be  prevented.  It  prays  for  a  recovery  of 
profits  and  of  damages.  The  bill  is  demurred  to  because  Spofford  is  not  made 
a  party  and  because  Goldsmith  is  made  a  party. 

§  2824.  Under  sections  4319  and  492 ly  Revised  Statutes^  suits  in  equity  for 
the  infringement  of  patents  must  he  irought  in  the  name  of  the  party  in  interest 

It  is  provided  by  section  4919  of  the  Revised  Statutes  that  "damages  for 
the  infringement  of  any  patent  may  be  recovered  by  action  on  the  case  in  the 
name  of  the  party  interested,  either  as  patentee,  assignee  or  grantee."  Jurisdic- 
tion is  given  to  the  circuit  courts,  by  section  629,  of  all  suits  at  law  or  in  equity 
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arising  under  the  patent  laws.  It  is  provided  by  section  4921,  that,  upon  a 
decree  being  rendered  in  any  case  for  an  infringement,  the  complainant  shall 
be  entitled  to  recover,  "in  addition  to  the  profits  to  be  accounted  for  by  the 
defendant,  the  damages  the  complainant  has  sustained  thereby." 

The  clear  purport  of  these  provisions  is  that  the  party  in  interest  must 
bring  the  suit,  whether  at  law  or  in  equity,  in  his  own  name,  and  cannot  dele- 
gate the  right  to  another  person  to  bring  the  suit  in  the  name  of  such  other 
person,  when  the  suit  is  not  for  the  benefit  in  any  way  of  such  other  person. 
It  is  a  question  of  public  policy.  The  defendant  has  a  right  to  require  that 
the  real  owner  or  party  in  interest  shall  be  in  court,  so  that  the  court  may  ex- 
ercise a  control  over  him  in  the  course  of  the  suit,  if  necessary,  to  require  him 
to  do  something  which  the  rights  of  the  defendant  may  require  to  be  done. 
Groldsmith  has  no  control  as  to  the  patent  or  anything  to  be  done  under  it^ 
except  to  bring  suits  in  respect  of  Spofford's  interest. 

There  is  another  respect  in  which  it  is  against  public  policy  to  permit  a  suit 
like  this  to  be  brought.  Goldsmith  appears  to  be  clothed  with  the  -entire  dis- 
cretion as  to  when  and  under  what  circumstances  to  bring  suit  and  when  to 
compromise  or  settle  for  infringements.  Spofford  has  stripped  himself  of  all 
control  in  this  respect,  although  he  has  the  beneficial  interest  and  Goldsmith 
is  not  averred  to  have  any.  As  was  said  by  Judge  Shipman,  in  Gregorson  v. 
Imlay,  4  Blatch.,  503,  506,  this  is  "  detrimental  to  the  peace  of  society  and  the 
safety  of  individuals  and  against  public  policy." 

The  demurrer  is  allowed,  with  costs,  but  the  plaintiffs  may  move^  on  notice, 
for  leave  to  amend  the  bill. 

UNITED  STATES  v.  DOUGHTY. 
(Circuit  Ck>urt  for  New  York:  7  Blatchford,  424-426.    1870.) 

Opinion  by  Blatchford,  J. 

Statement  of  Facts. —  This  is  a  demurrer  to  .the  pleading  filed  by  the 
plaintiffs  in  this  suit  before  the  commencement  thereof.  The  pleading  styles 
itself  a  '^bill  of  information,"  but  is  substantially  in  form  a  bill  in  equity.  It 
states  that  it  is  brought  at  the  relation  of  Joseph  I.  West  and  three  other  per- 
sons who  are  named.  The  prayer  of  the  bill  is  that  the  defendant  may  be 
decreed  to  deliver  up  and  surrender  certain  re-issued  letters  patent,  issued  to 
him  by  the  United  States,  August  1,  1865,  for  an  ^improvement  in  skeleton 
skirts,"  to  be  canceled,  and  may  be  enjoined  from  suing  for  the  infringement 
thereof,  or  interfering  by  means  thereof  with  the  people  of  the  United  States 
in  the  business  of  making,  using  or  selling  hoopskirts,  in  accordance  with  the 
specification  of  claim  of  said  re-issued  letters  patent.  The  ground  of  the  bill  is 
that  the  letters  patent  were  issued  by  the  United  States  inadvertently,  and 
by  accident  and  mistake,  and  are  therefore  void.  The  demurrer,  which  styles 
the  pleading  to  which  it  demurs  an  information,  demurs  to  it  for  several  rea- 
sons, one  of  which  is  that  it  does  not  state  a  case  entitling  the  plaintiffs  to  the 
relief  sought. 

§  2825.  W/i^n  the  United  States  is  the  r^l plaintiff  this  miist  appear  hy  the 
recordj  as  weU  as  thefa>ct  that  suit  was  brought  by  the  proper  party. 

The  bill  appears  on  its  face  not  to  be  brought  by  the  district  attorney  of 
the  United  States  for  this  district.  It  is  subscribed  by  certain  other  persons 
as  solicitors  for  the  plaintiffs.  The  bill  does  not  state  in  the  body  of  it  that 
the  United  States  bring  it  by  the  district  attorney,  but  merely  states  that  they 
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bring  it  against  the  defendant  at  the  relation  of  the  relators.  The  names  of 
the  plaintiffs'  solicitors  are  not  found  in  the  body  of  the  bill,  but  are  appended 
at  the  end  of  it.  This  court  can  recognize  the  United  States  as  a  plaintiff  on 
the  record  only  when  the  record  shows  that  the  United  States  appear  as 
plaintiffs  by  the  district  attorney  of  this  district.  Upon  this  bill,  if  there  are 
any  plaintiffs,  the  United  States  are  such  plaintiffs.  The  relators  are  not 
plaintiffs.  The  bill  must  be  maintained,  and  is  sought  to  be  maintained,  if  at 
all,  solely  on  the  right  of  the  United  States  themselves,  as  plaintiffs,  to  bring 
it.  Now,  by  the  thirty-fifth  section  of  the  judiciary  act  of  September  24,  1789 
(1  U.  S.  Stat,  at  Large,  92),  it  is  provided  that  there  shall  be  appointed  in  each 
district  a  person  to  act  as  attorney  for  the  United  States  in  such  district, 
whose  duty  it  shall  be  to  prosecute  in  such  district  all  civil  actions  in  which 
the  United  States  shall  be  concerned,  except  before  the  supreme  court  in  the 
district  in  which  that  court  shall  be  holden.  Under  this  statute  it  has  always 
been  held  by  the  federal  courts  in  this  district  that  there  is  no  power  conferred 
on  them,  by  statute  or  usage,  to  recognize  a  suit,  civil  or  criminal,  as  legally 
before J^hem  in  the  name  of  the  United  States,  unless  it  is  instituted  and  pros- 
ecuted by  a  district  attorney  legally  appointed  and  commissioned  conformably 
to  the  statute.  United  States  v.  McAvoy,  4  Blatch.,  418.  The  fact  that  the 
suit  is  instituted  on  behalf  of  the  United  States  by  the  person  who  is  district 
attorney,  and  that  he  acts  as  such  in  instituting  the  suit  on  behalf  of  the 
United  States,  must  appear  by  the  face  of  the  bill  or  declaration,  or  the  plead- 
ing will  be  held  bad  on  demurrer,  as  not  stating  a  case  which  entitles  the 
United  States  to  the  relief  sought.  The  only  intendment  that  can  be  drawn, 
from  the  face  of  the  bill  in  this  case  is  that  it  is  filed  without  the  authority  of 
the  United  States,  inasmuch  as  it  does  not,  by  its  face,  appear  to  be  filed  oa 
behalf  of  the  United  States  by  the  oflBcer  by  whom  alone  the  United  States 
can,  under  the  statute,  prosecute  this  suit. 

For  this  reason  the  bill  must  be  dismissed,  without  reference  to  any  of  the 
other  points  taken  by  the  defendant  on  the  argument  of  the  demurrer. 

FIFTH  NATIONAL  BANK  v.  LONG. 
(Circuit  Court  for  Illinois:  7  Bissell,  502-4504.    1877.) 

Proceeding  to  foreclose  a  mortgage.  It  appearing  that  the  United  States 
were  judgment  creditors  of  the  mortgagor,  plaintiff  moved  to  have  them 
made  a  party  defendant. 

Opinion  by  Blodgett,  J. 

The  motion  made  in  this  case  is  that  the  court  direct  or  order  the  district 
attorney  to  enter  the  appearance  of  the  United  States  as  one  of  the  parties 
defendant. 

§  2826.  This  court  cannot  order  the  district  attorney  to  enter  the  appearance 
of  the  United  States  as  party  defendant  to  a  suit. 

The  case  is  really  this:  The  complainant  files  a  bill  to  foreclose  a  mortgage 
made  by  Long  to  the  complainant.  It  appears  that  the  United  States  re- 
covered a  judgment  at  some  time  after  the  mortgage  in  question  against  Long, 
so  that  the  United  States  are  judgment  creditors  of  Long,  and  the  complain- 
ant is  anxious  to  foreclose  the  equity  of  redemption  against  the  United  States 
as  well  as  against  Long.  The  motion  is  that  the  district  attorney  shall  be  re- 
quired to  enter  the  appearance  of  the  United  States. 
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I  do  not  think  the  court  has  any  power  to  enter  any  sach  order  or  to  enter- 
tain such  a  motion  as  that. 

The  district  attorney  is  not  so  far  the  officer  of  the  court  that  the  court  can 
compel  him  to  perform  an  official  act  for  the  United  States  in  reference  to  a 
matter  of  this  kind.  I  think  —  I  only  make  this  by  way  of  suggestion  — 
that  the  court  can  enter  the  following  order  if  the  complainant  wishes  it:  that 
the  United  States  shall  enter  its  appearance  in  this  case,  and  plead,  answer  or 
demur  to  the  bill  by  a  given  time,  and  direct  that  a  copy  of  this  order  shall 
be  served  upon  the  district  attorney,  and  also  upon  the  attorney-general  or 
some  other  government  officer,  and  then,  if  the  government  does  not  enteuits 
appearance,  it  will  be  a  question  for  you  to  determine  whether  you  will  take 
a  default  against  them  or  not. 

I  should  be  quite  inclined  myself  to  think  that  if  the  government  did  not 
enter  its  appearance,  and  the  record  shall  show  such  a  service,  inasmuch  as 
the  government  has  entered  the  arena  as  a  property  holder,  or  rather  as  a  lien- 
holder,  that  it  could  be  treated  like  any  other  person.  It  is  true  the  old  Eng- 
lish rule  holds  that  the  king  cannot  be  sued  in  his  own  court,  or  the  sovereign 
cannot  be  sued  here  in  its  own  court,  and  that  rule  is  carried  so  far  in  England 
that  the  king  cannot  be  sued  for  debt  or  for  trespass,  but  Mr.  Justice  Grier, 
in  Elliot  V.  Yan  Yoorst,  3  Wall.,  299,  seems  to  think  that  there  may  bs  such  a 
thing  as  a  distinction  between  the  United  States  as  a  sovereign  in  executing 
its  prerogatives  of  sovereignty,  and  the  United  States  as  a  property  bolder; 
and  I  am  inclined  to  give  you  the  rule  which  I  have  suggested,  but  I  do  not 
think  I  can  enter  an  order  that  the  district  attorney  shall  enter  the  appearance 
of  the  United  States. 

Another  suggestion  has  occurred  to  me  in  the  matter:  that  is,  inasmuch  as 
this  judgment  appears  from  the  record  of  the  judgment  itself  —  being  a  judg- 
ment m  favor  of  the  United  States  —  to  have  been  rendered  in  the  interest  of 
the  internal  revenue  bureau,  perhaps  the  order  had  better  be  served  upon  the 
commissioner  of  internal  revenue,  the  attorney-general  and  the  district  at- 
torney. 

§  2827.  Parties  classified  as  formal,  necessarj  and  indispensable.—  Parties  in  equity  may 
be  classified  as  formal  parties,  necessary  parties,  who  have  an  interest  in  the  controversy  and 
who  ought  to  be  joined,  but  whose  interests  are  separable  and  whose  presence  may  be  dis- 
pensed with  if  necessary,  and  indispensable  parties,  whose  interests  are  such  that  they  must 
be  affected  by  any  decree  the  court  can  make,  and  who,  therefore,  must  be  before  the  court 
in  order  that  there  may  be  jurisdiction.  The  various  parties  to  a  contract  of  which  rescission 
is  sought  are  an  example  of  this  class.    Shields  v,  Barrow,*  17  How.,  180. 

§  25228.  Parties  to  a  suit  in  equity  are  of  throe  classes:  those  having  merely  formal  relations 
to  the  subject-matter,  so  that  a  court  will  take  no  notice  of  an  omission  to  make  them  par- 
ties, although  they  may  be  called  proper  parties;  those  whose  relations  are  such  that  a  court 
will  require  them  to  be  made  parties,  if  possible,  but,  if  not,  will  administer  such  relief  as  it 
can  between  the  parties  actually  before  it ;  and  finally,  those  without  whose  joinder  in  the  suit 
equity  cannot  proceed  at  all.  Of  this  latter  class  are,  upon  a  suit  for  the  partition  of  land,  aU 
those  having  an  interest  in  the  land.  Barney  v.  Baltimore,  6  Wall.,  280;  Traders*  Bank  v. 
Campbell,  14  Wall.,  87. 

§  2829.  Where  the  joinder  of  a  proper  party  would  oust  the  jurisdiction  he  may  be  omitted. 
Joy  V.  Wirtz,*  1  Wash.,  518. 

g  2830.  In  deciding  who  ought  to  be  parties  in  equity  it  is  necessary  to  distinguish  between 
necessary  and  formal  parties ;  and  if  a  decree  can  be  made  without  affecting  the  rights  of 
one  not  made  a  party  the  case  may  proceed  without  him.    Ibid. 

§  S831.  There  is  no  difference  between  a  person  who,  on  account  of  his  residence  beyond 
seas,  cannot  be  brought  into  court,  and  one  who  is  not  properly  joinable  under  the  law.  IbidL 

§  2832.  Power  to  give  relief  in  absence  of  formal  and  necessary  parties.— -  When  there 
is  a  person  who  is  a  proper  party  to  be  joined,  and  his  citizenship  would  defeat  the  jurisdio- 
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iion,  but  a  decree  may  be  made  without  prejudice  to  his  interests,  the  suit  wiU  proceed  witn- 
out  him.    Vattier  v.  Hinde,*  7  Pet,  252. 

§  2833.  la  a  bill  brought  by  one  partner  against  several  other  copartners  for  an  account 
and  dissolution,  all  the  partners  or  other  representatives  are  necessary  parties,  even  although 
outside  the  jurisdiction ;  the  general  rule  being  that  persons  outside  the  jurisdiction  having 
rights  only  incidental  to  those  of  the  parties  before  the  court  are  not  indispensable  parties  to  a 
bill  in  equity;  but  if  persons  beyond  the  jurisdiction  have  rights  wholly  distinct  from  those  of 
the  other  parties,  or  if  the  decree  ought  to  be  pursued  against  them,  or  they  are  to  be  active 
in  the  performance  of  the  decree,  then  they  are  absolutely  necessary  parties.  Gray  v.  Larri- 
tnore,  2  Abb.,  542. 

§  2834.  In  the  case  of  a  bill  to  enforce  a  judgment  at  law,  it  not  being  an  original  bill,  a 
federal  court  will  dispense  with  parties  who  would  otherwise  be  required,  but  whose  joinder 
would  create  doubt  as  to  the  jurisdiction,  and  will  decree  as  to  those  before  the  court,  since 
its  decree  cannot  affect  those  who  are  not  parties  to  the  suit.    Sims  v,  Guthrie,  9  Cr.,  19. 

§  2835.  Where  a  party  interested  in  the  subject-matter  of  the  suit  cannot  be  joined  without 
ousting  the  jurisdiction  of  the  court,  the  relief  prayed  for  by  the  complainant  may  be  given 
if  it  can  be  given  without  impairing  the  rights  of  such  party.  Northern  Ind.  R.  R.  Co.  t?. 
Mich.  Cent.  R,  R.  Co.,  15  How.,  238,  245. 

§  2836.  Where  parties  are  not  so  indispensable  that  a  decree  cannot  be  made  without  af- 
fecting them,  a  bill  may  be  dismissed  as  to  them,  and  such  dismissal  will  cure  a  defect  in 
jurisdiction  which  their  relation  would  have  occasioned.     Horn  v,  Lockhart,  17  Wall.,  570. 

§  2837.  The  rule  of  equity  that  all  parties  in  interest  should  be  before  the  court  to  settle 
rights  in  matters  of  controversy  is  subject  to  the  discretion  of  the  court,  the  rule  itself  being 
the  creation  of  the  court.  The  rule  will  not  be  enforced  if  perfect  justice  can  be  done  between 
the  actual  litigants.  Under  this  rule  the  non-joinder  of  the  co-tenants  of  the  complainant  in 
a  suit  to  obtain  the  conveyance  of  land  was  not  deemed  a  fatal  omission.  EUmendorf  t\  Tay- 
lor, 10»  Wheat,  152. 

§  2838.  Although  persons  over  whom  a  federal  court  cannot  assume  jurisdiction  have  been 
made  parties  to  a  suit,  that  cannot  affect  the  jurisdiction  of  the  court  over  parties  properly  be- 
fore it,  if  the  presence  of  the  former  improper  parties  is  not  indispensable  to  a  decree.  Car- 
neal  v.  Banks,  10  Wheat,  181. 

§  2839.  Equity  will  dispense  with  merely  formal  parties  where  they  are  beyond  the  reach 
of  process ;  and  it  will  dismiss  a  bill,  on  the  ground  of  its  inability  to  proceed,  only  when  it 
discovers  that  the  presence  of  the  party  is  indispensable,  and  that  no  relief  can  be  given  which 
does  not  necessarily  involve  his  rights.  Abbot  v.  The  American  Hard  Rubber  Co.,*  4  Blatch., 
492. 

§  2840.  In  a  foreclosure  suit  by  trustees  under  a  mortgage,  in  which  trustees  under  a  subse- 
quent mortgage  are  joined,  tlie  bill  may  be  dismissed  as  to  the  latter  if  their  citizenship  would 
defeat  the  jurisdiction,  they  being  proper  but  not  indispensable  parties.  This  will  not  be 
done,  however,  when  the  complainants  themselves  ask  that  the  whole  bill  may  be  dismissed 
in  order  that  the  matter  may  be  settled  in  the  state  court,  and  show  the  court  that  this  would 
be  for  the  best  interests  of  the  par|;ies  to  the  suit  Richards  u.  Chesapeake  &  Ohio  R.  R.  Co.,* 
1  Hughes,  28. 

g  2841.  Niimerons  parties  —  Suits  by  one  iu  behalf  of  a  class.— To  the  genei*al  rule  that 
all  parties  interested  in  the  suit  should  be  made  parties  there  are  some  exceptions,  as  where 
some  are  out  of  the  jurisdiction  and  the  court  can  proceed  without  prejudicing  their  rights, 
or  where  the  bill  seeks  a  discovery  of  the  necessary  parties,  or  where  the  parties  are  very 
numerous  and  the  court  sees  it  would  be  impossible  to  bring  them  together,  or  where  Che 
-matter  is  of  general  interest  and  a  few  may  sue  for  the  benefit  of  the  whole.  West  v,  Ran- 
dall,* 2  Mason,  181. 

§  2842.  Where  a  banking  corporation  divides  up  its  capital  among  stockholders  without 
leaving  funds  sufficient  to  meet  outstanding  bank-notes,  part  of  the  bank-note  holders  can  sue 
in  equity  part  of  the  stockholders ;  the  general  rule  that  all  persons  in  interest  must  be  made 
parties  not  being  applied  because  of  the  impracticability  on  the  one  hand  of  bringing  all  the 
parties  so  numerous  before  the  court,  and  on  the  other,  because  the  opposing  interests  of 
stockholders  and  holders  of  the  notes  are  in  fact  effectually  represiented.  Wood  v.  Dummer, 
3  Mason,  808. 

^  2843.  However  numerous  the  persons  interested  in  the  subject  of  a  suit  in  equity  they 
must  all  1^  made  parties,  plaintiff  or  defendant,  in  order  that  a  complete  decree  may  be  made, 
it  being  the  constant  aim  of  a  court  of  equity  to  do  complete  justice  by  embracing  the  whole 
subject,  deciding  upon  and  settling  the  rights  of  all  persons  interested  in  the  subject  of  a  suit 
to  make  the  performance  of  the  order  perfectly  safe  to  those  who  have  to  obey  it  and  to  pre- 
vent future  litigation.     Caldwell  v.  Taf];gart,  4  Pet.,  190.- 

§  2844.  It  is  not  necessary,  in  a  bill  to  restrain  interference  M'iih  a  land  grant,  to  make  aU 
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persons  holding  adverse  claims  parties,  when  such  persons  are  very  numerous,  and  when  the 
question  between  the  complainants  and  the  respondents  can  be  properly  determined  without 
their  presence.    Davis  r.  Gray,  16  Wall.,  203. 

§  3845*  Under  the  forty-eighth  equity  rule  a  court  of  equity  may  proceed  in  a  suit  when  the 
parties  are  very  numerous,  and  cannot  without  inconvenience  and  delay  be  all  brought  into 
court,  without  having  before  it  all  the  parties,  provided  all  adverse  interests  are  represented. 
In  such  case  the  decree  will  be  without  prejudice  to  the  rights  and  claims  of  absent  parties. 
Brown  v.  Pacific  M.  S.  S.  Co.,  5  Biatch.,  525. 

§  2846.  It  is  not  necessary  that  all  or  any  of  the  bondholders  of  a  railroad  corporation 
should  be  parties  to  a  bill  to  foreclose  the  nUiortgage  securing  the  bonds,  if  the  bondholders  are 
numerous  and  are  represented  by  trustees  who  are  parties.  Campbell  v.  Railroad  Co.,*  1 
Woods,  868. 

g  2847.  Where  parties  are  dispensed  with  on  account  of  their  great  number  the  utmost  good 
faith  is  required  of  complainants.    Ibid. 

§  2848.  Where  a  bill  of  peace  was  brought  to  contest  a  tax  applying  to  all  who  did  business 
as  bankers  and  brokers,  and,  under  the  idea  that  all  such  persons  had  an  interest  in  the  suit, 
but  that  they  were  too  numerous  to  unite  in  one  suit,  a  determinate  number  only  were  joined 
as  plaintiffs  in  behalf  of  the  whole,  it  was  held  that  there  was  an  improper  joinder,  the  only 
case  where  this  was  allowed  being  where  the  interest  is  not  only  an  interest  in  the  question, 
but  one  in  common  in  the  subject-matter  of  the  suit.     Cutting  v.  Gilbert,  5  Biatch.,  259. 

§  2841).  In  a  suit  by  heirs  to  set  aside  a  sale  of  their  ancestor's  realty  under  a  decree  of  court 
at  the  instance  of  a  creditor  of  the  ancestor,  such  creditor  and  all  the  heirs  should  be  joined 
as  parties.  It  will  not  be  sufficient  that  the  bill  is  alleged  to  be  brought  by  complainants 
*'  for  themselves  and  the  other  heirs  at  law.'*  The  objection,  though  not  urged  below,  will  be 
taken  by  the  appellate  court  sita  sponte.     Hoe  v.  Wilson,*  9  Wall.,  501. 

§  2850.  In  a  bill  for  foreclosure  of  a  railroad  mortgage,  where  the  complainants  hold  bonds 
of  three  different  classes,  they  have  a  right  to  sue  for  themselves  and  in  behalf  of  the  several 
classes  of  bondholders.    Galveston  R.  R  Co.  v,  Cowdrey,  11  Wall.,  459. 

^  2851.  In  a-suit  in  equity  to  declare  certain  bonds  to  be  a  valid  lien  upon  certain  property, 
brought  by  a  bondholder  in  behalf  of  himself  and  all  others  interested  in  the  same  issue  of 
bonds,  the  decree  should  provide  for  such  other  bondholders,  so  joined,  the  same  relief  which 
it  gives  the  plaintiff.     Wabash  &  Erie  Canal  Co.  v.  Beers,  2  Black,  448. 

§  2852.,  When  the  parties  interested  in  a  suit  are  numerous  and  the  suit  is  for  an  object 
common  to  them  all,  some  of  them  may  maintain  a  bill  on  behalf  of  themselves  and  of  the 
others,  and  a  bill  may  be  maintained  against  a  portion  of  a  numerous  body  of  defendants 
representing  a  common  interest.     Smith  v,  Swormstedt,  16  How.,  288,  302. 

S  2853.  Where  a  bill  is  filed  by  one  party  on  behalf  of  others,  the  citizenship  of  those  not 
made  parties  is  not  material.     Vallette  v.  White  Water  Canal  Co.,  4  McL.,  192. 

§  2854.  No  one  bondholder,  even  professing  to  sue  in  behalf  of  all  others  as  well  as  for  him- 
self, can  enforce  a  mortgage  to  secure  bondholders  made  directly  to  the  persons  holding  the 
bonds.    Railroad  Co.  v,  Orr,  IS  Wall.,  471. 

§  2855.  It  seems  that  each  single  stockholder  of  a  company  is  not  entitled  to  bring  a  sepa- 
rate suit  in  behalf  of  himself  and  all  other  stockholders  for  the  same  grievances  and  for  an 
accounting  of  the  same  transactions.     Dannmeyer  v.  Coleman,  11  Fed.  R.,  97. 

§  2856.  The  city  of  Georgetown  as  plaintiff  in  a  suit  to  restrain  the  obstruction  of  the  Po- 
tomac river  is  merely  a  private  person  though  professing  to  sue  for  all  the  citizens,  and  is 
bound  by  the  principles  governing  a  suit  by  an  individual  to  restrain  a  public  nuisance.  Nor 
would  the  difficulty  be  obviated  by  making  the  citizens  parties.  City  of  Georgetown  v,  Alex- 
andria Canal  Co.,  12  Pet.,  91. 

g  2857.  W^here  the  directors  of  a  defendant  corporation  fraudulently  refuse  to  defend  a 
bill  against  the  company,  for  the  purpose  of  sacrificing  the  interests  of  the  stockholders,  the 
court  may,  in  its  discretion,  permit  a  stockholder  to  become  a  party  defendant  to  protect  his 
own  interests,  and  he  may  be  permitted  to  appear  on  behalf  of  such  other  stockholders  as 
may  wish  to  join  him.  He  then  becomes  a  real  and  substantial  party  and  does  not  stand 
merely  in  place  of  the  corporation.    Bronson  v.  La  Crosse  Railroad  Co.,  2  Wall.,  283. 

%  2858.  New  parties  cannot  be  introduced  by  cross-bill.    Shields  v.  Barrow,*  17  How.,  UO. 

§  2859.  A  complainant  cannot  be  compelled,  upon  motion  of  the  defendant,  to  add  parties 
to  his  bill,  if  he  chooses  to  take  the  responsibility  of  their  not  being  parties.  Searles  r.  The 
Jacksonville,  Pensacola  &  Mobile  Railroad  Co.,  2  Woods,  621. 

§  2860.  If*  after  objection  is  made  for  want  of  necessary  parties,  the  plaintiff  neglects  or 
refuses  to  bring  them  before  the  court,  the  bill  will  be  dismissed.  Jones  v,  Brittan,  1  Woods, 
«67. 

§  2861.  The  answers  of  certain  stockholders  who  had  been  allowed  to  put  In  answers  in 
the  name  of  the  defendant  company  are  not  the  answers  of  the  company.    In  this  case  they 
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were  treated  as  the  answers  of  stockholders  who  had  been  admitted  as  parties  by  order  of  the 
court    Bronson  v.  La  Crosse  Railroad  Co.,  2  Wall.,  288. 

§  2862.  If  a  transfer  of  a  part  of  the  plaintifTs  interest  in  certain  property  is  made,  pend- 
ing a  bill  in  equity  in  relation  to  such  property,  the  transferees  may  be  brought  before  the 
court  and  the  cause  will  stand  over  to  allow  a  supplemental  bill  to  be  filed  against  them. 
Hozie  V.  Carr,  1  Sumn.,  178. 

§  2868.  The  supreme  court  of  the  United  States,  in  reversing  a  decree  of  the  circuit  court 
in  a  case  in  equity  in  which  it  appeared  that  there  were  certain  claims  which  had  not  been 
adjudicated  upon  below,  on  account  of  their  having  been  presented  too  late,  said  that,  as  the 
case  was  to  be  remanded,  such  claimants  should  have  a  chance  to  be  let  in  and  prove  their 
claims,  and  oi-dered  such  leave  to  be  given  for  them  to  do  so.    Harrison  v.  Nixon,  9  Pet.,  483. 

§  2864.  The  practice  of  permittiug  judgment  creditors  to  come  in  and  make  themselves 
parties  to  a  creditors'  bill  is  well  settled,  and  it  is  not  necessary  to  the  validity  of  the  pro- 
ceedings that  an  order  of  court  be  obtained  that  he  be  joined,  if  no  objection  is  made  and  all 
parties  acquiesce.    Myers  v,  Fenn,  5  Wall.,  205. 

■  §  2866.  The  general  rule  that  all  persons  interested  in  the  subject-matter  of  a  suit  in  equity 
should  be  made  parties  thereto  will  yield  if  the  court  can  proceed  to  a  decree  and  do  justice 
to  all  parties  before  the  court  without  injury  to  others  who  are  equally  interested  in  the  liti- 
gation. Parties  who  are  not  named  may  intervene  and  make  themselves  actual  parties,  ao 
long  as  the  proceedings  are  in  fieri  and  are  not  definitely  closed  by  the  course  and  practice  of 
the  court.    Omaha  Hotel  Ca  v.  Wade,  7  Otto,  18. 

g  2866.  If,  in  an  equity  suit,  the  rights  of  the  parties  who  are  before  the  court  are  separa- 
ble from,  and  independent  of,  the  rights  of  a  person  who  is  not  before  the  court,  the  court 
knay  proceed  to  a  decree  notwithstanding  an  interest  in  the  suit  exists  in  such  absent  person. 
If,  after  the  suit  has  begun,  a  person  not  a  party  has  made  himself  a  necessary  party  by  some 
act  of  his  own,  the  proper  way  to  bring  him  in  is  not  by  amendment,  but  by  original  bill  in  the 
nature  of  a  supplemental  bill.     Winter  v.  Ludlow,*  8  Phila.,  464. 

§  2867.  After  foreclosure  of  a  mortgage  upon  a  railroad  by  trustees  representing  the  mort- 
gage bondholders,  certain  bondholders  filed  a  bill  to  be  made  parties  to  the  original  suit  and 
to  have  the  decree  of  foreclosure  set  aside  for  fraud.  Held,  this  could  not  be  allowed ;  and  a 
clause  in  the  decree  '*  that  further  orders  may  be  made  upon  a  footing  of  this  decree  "  could 
not  be  interpreted  to  give  such  a  right     Wetmore  v.  St.  Paul,  etc.,  R.  R.  Co.,  1  McC,  466. 

§  2868.  <{ua8i  parties. —  Bondholders  whose  trustees  are  parties  to  a  bill  to  foreclose  can- 
not file  an  original  independent  bill  for  the  same  purpose,  but  being  quasi  parties  they  may 
intervene  at  any  time  in  the  original  suit.  Campbell  v.  Railroad  Co.,*  1  Woods,  368. 
.  §  2869.  A  purchaser  or'  bidder  at  a  master's  sale  in  chancery  becomes  a  quasi  party  to  the 
proceedings,  and  submits  himself  quoad  Jioc  to  the  jurisdiction  of  the  court.  He  acquires  a 
corresponding  right  to  appear  and  claim  such  relief  from  the  court  as  the  rules  of  equity  pro- 
ceedings entitle  him  to,  and  may  be  entitled  to  an  appeal  to  the  supreme  court.  Blossom  v. 
Railroad  Co..  1  Wall.,  655. 

§  2870.  Where  foreclosure  proceedings  are  pending  when  the  property  mortgaged  is  at- 
tached by  a  creditor  of  the  mortgagor  the  attaching  creditor  is  affected  by  the  foreclosure 
proceedings  as  if  made  a  party.  If  the  attachment  had  been  made  before  the  commencement 
of  such  proceedings  the  attaching  creditor  would  have  to  be  made  a  party  in  order  to  be 
bound  by  the  decree.     Dickinson  v.  Lamoille  Co.  Nat.  Bank,  12  Fed.  R.,  747. 

g  2871.  A  purchaser  of  the  interest  of  a  defendant  pendente  lite  submits  himself  to  the 
jurisdiction  only  in  the  sense  that  he  buys  subject  to  the  litigation ;  but  he  does  not  thereby 
become  a  necessary  party  to  the  suit,  and  cannot  be  compelled  to  come  in  and  defend  if  the 
court  has  no  jurisdiction  over  him.     Myers  v.  Dorr,  18  Blatch.,  22. 

g  2872.  Strangers  to  a  suit  have  no  standing  in  court  to  enable  them  to  file  a  petition.  It 
they  wish  relief  in  relation  to  the  matters  in  suit  they  must  file  an  original  bill,  and  an  alle- 
gation of  their  intention  so  to  do  will  not  give  them  standing  by  petition.  Exceptions  to  the 
rule  may  arise  from  necessity,  as  where  the  pleadings  contain  some  scandal  against  a  stranger, 
or  where  a  stranger  purchases  the  subject  of  litigation  pending  the  suit.  Anderson  v.  Rail- 
road Co.,*  2  Woods,  638. 

§  2S78.  A  person  whose  title  to  the  property  in  question  is  strictly  legal,  and  enforceable  in 
a  court  of  law,  cannot  file  a  bill  of  intervention  to  make  himself  a  party  to  a  suit  in  equity, 
Rothwell  V.  Dewees,  2  Black,  618. 

§  2874.  A  party  not  named  in  a  bill  in  equity,  and  not  afterwards  admitted  as  a  defendant 
by  the  court,  has  no  right  to  file  an  answer  and  cross-bill;  and  if  he  does  so  they  will  be 
stricken  from  the  files  as  the  act  of  an  intruder.     Putnam  v»  New  Albany,  4  Biss.,  865. 

§  2875.  When  the  bill  shows  afiirmatively  that  a  defendant  has  no  interest  whatever  in  the 
subject-matter,  the  latter  cannot  be  made  a  party  by  an  averment  in  the  bill  that  complain* 
ant  is  informed  that  he  claims  an  interest.     Van  Antwerp  v,  Hulburd,  8  Blatch.,  288. 
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§  2876.  In  a  suit  in  personam^  a  party  who  k  not  in  a  legal  sense  interested  cannot  compel 
a  plaintiff  to  join  him  as  a  defendant.    Coleman  v.  Martin,*  6  Blatch.,  119. 

§  2877.  Where  a  bill  was  filed  in  equity  by  aliens  against  citizens  of  New  York,  other  par- 
ties, not  stated  in  the  bill  to  be  citizens  of  New  York,  cannot  be  made  parties  on  their  own 
application,  because  that  would  oust  the  jurisdiction  of  the  court.  Drake  t?.  Goodridge,*  6 
Blatch.,  151. 

§  2878.  No  such  practice  is  known  in  equity  as  making  a  person  a  defendant  on  his  own 
application,  and  the  plaintiff  cannot  be  compelled  to  join  him  as  a  co-plaintiff.     Ibid. 

§  2879.  Where  the  citizenship  of  the  parties  gives  jurisdiction,  and  the  legal  right  to  sue  is 
in  the  plaintiff,  the  court  will  not  inquire  into  the  residence  of  those  who  have  an  equitable 
interest  in  the  claim.    Adams  t;.  White,*  2  Pittsb.  B«,  21. 

§  2880.  Persons  who  are  not  named  in  the  introductory  part  of  a  bill  brought  in  a  United 
States  circuit  court,  nor  in  the  prayer  for  process  except  under  fictitious  names,  are  not  par- 
ties to  the  suit,  and  as  legal  service  upon  them  is  impossible,  their  appearance,  which  would 
waive  irregularities  of  service,  does  not  cure  such  defects.  Kentucky  Silver  Mining  Co.  t;. 
Day,*  6  Ch.  Leg.  N.,  134. 

§  2881.  After  a  bill  by  a  stockholder,  a  bondholder  and  the  trustees  for  the  bondholders,  in 
behalf  of  all  stockholders,  bondliolders  and  creditors,  to  have  a  receiver  of  a  railway  company 
appointed,  and  charging  fraud  on  the  part  of  the  directors,  has  been  taken  pro  confesso,  and 
a  receiver  has  been  appointed,  and  has  made  an  authentic  report  to  the  court  of  the  existing 
state  of  affairs,  and  the  court  has  made  certain  orders  in  accordance  with  the  recommenda- 
tions of  the  receiver,  individual  stockholders  cannot  intervene  as  defendants,  and  file  cross- 
bills charging  general  fraud  and  collusion  on  the  part  of  the  receiver,  and  erroneous  judgment 
on  the  part  of  the  court  in  making  the  orders.  Hival  creditors,  by  proceedings  before  a 
master,  may  control  the  priority  of  their  liens,  and  creditors  or  stockholders  may  contest  the 
validity  of  the  claims  of  other  creditors  and  stockholders;  but  all  in  subordination  to  the  gen- 
eral object  and  purpose  of  the  suit,  to  obtain  a  general  administration  of  the  company's  assets 
and  property.  If  fraud  on  the  part  of  the  receiver  is  charged,  or  collusion  between  the 
plaintiffs  and  the  receiver,  the  remedy  is  by  original  bill,  and  not  by  intervention  in  a  suit 
already  properly  brought  against  the  corporation.  Forbes  v,  M.,  El  P.  dt  P.  K.  R.  Co.,  2 
Woods,  823. 

§  2882.  Parties  out  of  the  Jnrisdiction. —  Where  it  properly  appears  by  the  record  that 
there  is  a  party  over  which  the  court  has  no  jurisdiction,  and  who  is  not  au  essential  party  to 
the  proceeding,  the  bill  will  be  dismissed  as  to  that  party  and  retained  as  to  the  rest.  Vose  v. 
Reed,*  1  Woods,  647. 

g  2888.  If  an  equity  court  can  make  a  decree  according  to  justice  and  equity  between  the 
parties  before  them,  that  decree  will  not  be  withheld  because  a  party  out  of  the  jurisdiction 
is  not  made  a  defendant,  though  he  must  have  been  joined  had  he  been  within  reach  of 
process.     Breedlove  v.  Nicolet,*  7  Pet.,  413. 

§  2884.  The  act  of  1^89  does  not  contt>mplate  a  change  in  the  jurisdiction  of  the  federal 
courts,  but  merely  removes  the  difficulties  as  to  proceeding  to  a  decree  in  au  equity  suit  where 
some  of  the  parties  are  out  of  the  jurisdiction.     Commercial  Bank  v.  Slocomb,  14  Pet.,  60. 

§  2885.  Where,  in  a  suit  in  equity,  the  interests  of  those  served  and  appearing  can  be  sev- 
ered from  the  interests  of  other  parties  not  served  and  appearing,  and  the  rights  of  the  former 
be  determined  without  prejudice  to  the  rights  of  the  latter,  the  court  will  proceed  to  consider 
the  case,  and  to  decree  in  regard  to  the  rights  of  those  parties  before  the  court.  Heriot  v, 
Davis,  2  Woodb.  &  M.,  229. 

§  2886.  All  persons  materially  interested  in  the  subject-matter  of  a  suit  should  be  made 
parties,  but  this  general  rule  will  yield  if  the  court  can  proceed  to  a  decree  doing  justice  to 
the  parties  before  it,  without  injury  to  absent  persons,  equally  interested  in  the  litigation,  but 
who  cannot  conveniently  be  made  parties.     Payne  v.  Hook,  7  Wall.,  425. 

§  2887.  If  a  person  has  been  made  a  party  defendant  to  a  suit  in  equity,  and  it  nfterwards 
appears  that  the  court  cannot  assume  jurisdiction  over  him,  his  joinder  is  not  fatal  to  the  suit 
if  he  shows  that  he  has  no  interest  therein  and  files  a  disclaimer,  but  the  bill  may  be  dismissed 
as  to  him  and  retained  as  to  all  others.    Hinde  v.  Vattier,  1  McL.,  110. 

§  2888.  Where  all  the  parties  but  one  to  a  release  joined  in  bringing  a  bill  in  equity,  the 
court  refused  to  dismiss  the  bill  for  the  non- joinder  of  that  one,  on  the  ground  that,  b<'ing  a 
pasftire  party,  a  decree  could  be  made  without  affecting  his  interests,  and  that  as  by  the  laws 
of  the  United  States  he  could  not  be  brought  into  court,  it  was  the  same  as  if  he  resided  be- 
yond seas.    Joy  r.  Wirtz,  1  Wash.,  517. 

^  2sh!I.  Under  the  act  of  February  28,  1889,  a  bill  in  equity  will  not  be  dismissed  for  the 
want  of  parties  who  are  without  the  jurisdiction.  Union  Bank  of  Louisiana  v,  Stafford,  12 
How.,  827. 

g  281KI.  Where  a  foreclosure  suit  was  brought  against  parties  who  had  the  possession  of 
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mortgaged  property,  the  court  refused  to  dismiss  the  bill  because  the  mortgagor  was  uot  made 
a  party,  he  being  without  the  jurisdiction.  New  Orleans  Canal  and  Banking  Co.  v.  Stafford,  13 
How.,  848. 

§  2891.  In  a  bill  against  the  administrators  by  heirs  of  an  intestate  to  compel  them  to  ac- 
count for  certain  property  of  the  intestate,  alleged  to  have  been  fraudulently  disposed  of  by 
them,  the  persons  to  whom  the  property  has  passed  are  not  necessary  parties,  since  no  decree 
is  asked,  and  none  can  be  made  agaiDst  them.  An  absent  heir,  in  such  case,  is  a  proper,  but 
not  an  indispensable,  party  to  the  suit ;  for  the  object  of  the  suit  being  the  collection  of  as- 
sets of  the  estate,  the  court  can  proceed  to  a  decree  without  any  injury  to  the  rights  of  such 
absent  heir.    Van  Bokkelen  v,  Cooke,  5  Saw.,  587. 

§  2892.  It  is  a  general  rule  in  equity  that  all  persons  materially  interested  in  the  matter  in 
coDtroversy,  or  object  of  the  suit,  should  be  made  parties  in  order  that  complete  justice  may 
be  done  and  a  multiplicity  of  suits  be  avoided.  If,  however,  the  court  would  be  ousted  of  its 
jurisdiction  if  a  certain  non-resident  person  were  deemed  an  indispensable  party,  the  court 
will  strain  hard  to  consider  such  person  not  an  indispensable  party  and  to  give  relief  as  between 
the  parties  before  it ;  and  if  the  interest  of  the  absent  party  is  in  any  way  severable  from  the 
interests  of  those  present,  the  court  will  proceed  to  a  decree.  C.  S.  M.  Co.  v.  V.  &  G.  H.  W. 
Co.,  1  Saw.,  ft85. 

§  2898.  The  doctrine  of  equity  as  to  absent  parties  is  that  when  persons  who  are  out  of  the 
jurisdiction  are  merely  passive  objects  of  the  judgment  of  the  court,  or  their  rights  are  merely 
incidental  to  those  of  the  parties  before  the  court,  then,  inasmuch  as  a  complete  decree  may 
be  obtained  without  them,  they  may  be  dispensed  with.  But  if  such  absent  persons  are  to  be 
active  in  the  performance  or  execution  of  the  decree,  or  if  they  have  rights  wholly  distinct 
from  those  of  the  other  parties,  or  if  the  decree  ought  to  be  pursued  against  them,  then  the 
court  cannot  properly  proceed  to  a  determination  of  the  whole  cause  without  their  being  made 
parties,  and  their  absence  will  be  fatal  to  the  entire  suit.  So  to  a  bill  for  an  account  brought 
by  one  partner  against  his  copartners,  all  the  partners  are  necessary  parties ;  and  if  one  is 
out  of  the  jurisdiction  the  bill  will  not  lie.     Gray  v.  Larriraore,  4  Saw.',  638. 

§  2894.  In  a  bill  to  restrain  the  diversion  and  appropriation  by  the  defendants  of  certain 
running  water  belonging  to  the  plaintiffs,  the  act  complained  of  is  in  the  nature  of  a  joint 
and  several  tort;  and  if  requiring  -a  joinder  of  all  the  defendant  tort-feasors  in  one  action 
will  ous(  the  jurisdiction  of  the  court  because  of  the  non-residence  of  one,  then  that  one, 
unless  an  indispensable  party,  need  not  be  joined;  but  a  decree  will  proceed  against  the  de- 
fendants before  the  court,  and  the  non-resideni  be  left  to  litigate  his  rights  in  another  action, 
or  appear  voluntarily  in  thu  first.  The  federal  court  will  not  give  up  such  jurisdiction  be- 
cause the  state  courts  could  take  cognizance  of  the  matter,  bringing  in  the  non-resident  by- 
publication  of  summons,  since  a  party  has  a  right  to  litigate  in  the  national  courts ;  and  serv- 
ice by  publication  is  allowed  only  in  some  states  and  is  nut  recognized  by  the  national  courts. 
€.  S.  M.  Co.  V.  V.  &  G.  H.  W.  Co.,  1  Saw.,  470. 

§  2895.  All  persons  materially  interested  in  the  subject-matter  of  a  bill  in  equity  ought  to 
be  made  parties,  that  the  court  may  be  enabled  to  make  a  complete  decree,  prevent  multi- 
plicity of  suits,  and  be  sure  that  no  one  interested  is  injured  by  a  decree  grounded  upon  a  par- 
tial view  of  the  real  merits.  The  rule  has  its  exceptions,  which  fall  under  the  general  head 
that  when  certain  persons  in  interest  cannot  be  made  parties,  and  justice  can  be  done  without 
their  presence,  while  withholding  relief  on  account  of  their  absence  would  work  great  injus- 
tice, the  court  will  proceed  without  them.  Thus  where  one  heir  of  a  decedent  brings  suit 
against  trustees  for  a  discovery  and  account  of  certain  property,  real  and  personal,  which  he 
alleges  the  decedent  conveyed  to  them  in  trust  for  the  payment  of  his  debts,  the  surplus  to 
be  held  for  his  benefit,  the  other  heirs  should  be  made  parties,  or  at  least  good  reason  be  al- 
leged for  their  omission,  and  the  personal  representative  of  the  decedent  should  certainly  be 
made  a  party.     West  v.  Randall,  2  Mason,  181. 

g  2896.  Trustees  and  cestuis  que  trust. —  The  general  rule  is  that  in  suits  respecting  trust 
property,  both  trustee  and  cestuis  are  to  be  made  parties ;  but  there  are  several  exceptions* 
and  one  of  them  is  that  where  tiie  suit  is  brought  by  the  trustee  to  recover  the  trust  property 
or  to  reduce  it  to  possession,  and  in  nowise  affects  his  relation  with  his  cestuis,  it  is  unnec- 
sai-y  to  make  the  latter  parties.     Carey  v.  Brown,*  2  Otto,  171. 

1^  2897.  A  cestui  que  trust  may  bring  a  bill  in  his  own  name  when  he  shows  that  his 
trustees  have  adverse  interests  to  his.     Webb  v.  Vermont  Central  Railroad  Co.,*  9  Fed.  R.,  793. 

g  2898.  When  a  suit  is  brought  to  recover  a  trust  fund  with  a  view  to  its  distribution  by 
the  court,  all  the  parties  beneficially  entitled  should  be  brought  before  the  court.  Wescott 
V.  Wayne  Agricultural  Works,  11  Fed.  R.,  298. 

g  2899.  In  a  bill  to  foreclose  a  mortgage  brought  against  a  trustee  the  cestuis  que  trust 
must  be  made  parties,  otherwise  they  will  uot  be  bound  by  the  decree.  A  suit  may  be  main- 
tained by  a  trustee  without  joining  the  cestui  que  truat,     Piatt  v.  Oliver,  2  McL.,  267. 
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PARTIES.— IN  EQUITY.  §§2900-2911. 

§  2900.  The  general  rule  is  that  as  the  executor  or  administrator  of  an  estate  is  the  trustee 
and  proper  representative  of  all  persons  interested  in  the  personal  estate,  it  is  not  necessary 
or  proper  to  join  either  a  pecuniary  or  residuary  legatee  or  the  next  of  kin  as  a  party  to  a 
bill  against  an  executor  or  administrator  for  an  account  of  the  personal  estate,  however  in- 
terested such  person  may  be  to  contest  the  demand  which  has  occasioned  the  writ.  Alston 
«.  Cohen,*  1  Woods»  487. 

§  2901.  Where  mortgage  bondholders  have  applied  to  the  trustee  under  the  deed  of  trust 
which  secures  their  bonds  to  bring  a  suit  for  foreclosure,  and  he  has  refused  to  do  so,  such 
bondholders  may  bring  a  suit  against  the  mortgagor,  joining  as  defendants  the  trustee  and 
any  bondholders  who  refuse  to  join  as  complainants.    Omaha  Hotel  Co.  v.  Wade,  7  Otto,  18. 

§  2902.  In  a  suit  to  foreclose  a  mortgage  given  by  a  railway  company  to  trustees  to  secure 
the  payment  of  bonds  and  coupons  mentioned  in  it,  the  trustees  are  the  only  necessary  par- 
ties plaintiff;  and  those  claiming  to  hold  in  opposition  to  them  are  the  proper  parties  defend- 
ant. To  disturb  the  right  of  the  trustees  alone  to  bring  such  a  suit  it  must  be  shown  that 
the  trustees  have  done,  or  contemplate  doing,  some  act  detrimental  to  the  bondholders. 
Unless  such  is  shown  the  court  will  not  consider  any  petition  of  a  bondholder  to  be  appointed 
or  admitted  as  plaintiff  in  the  suit     A.  M.  &  O.  R.  R.  Case,  8  Hughes,  820. 

§  2908.  The  eighty-fourth  equity  rule  covers  the  case  where  certain  bondholders,  whose 
bonds  are  secured  by  a  mortgage  to  trustees,  bring  a  bill  for  the  execution  of  such  trust 
against' the  trustees,  in  behalf  of  themselves  and  all  other  bondholders  who  choose  to  come 
in  and  share  the  'expense  of  suit ;  and  therefore  it  is  not  necessary  that  all  the  bondholders 
be  before  the  court  at  the  time  a  decree  is  made  if  all  adverse  interests  are  represented. 
Afterwards  all  bondholders  may  come  in  before  the  master  and  propound  their  claims. 
Wilmer  r.  A.  &  R.  Air  Line  R'y  Co.,  3  Woods,  447. 

§  2004.  Two  partners  appointed  an  agent  to  collect  certain  debts  due  them  in  Norway. 
Then,  becoming  insolvent,  conveyed  all  their  property  in  trust  for  the  benefit  of  creditors 
with  preference  to  the  United  States.  A  portion  of  the  debt  to  the  latter  not  having  been 
paid,  suit  was  brought  in  equity  therefor  against  the  trustees,  the  partners  and  the  agent. 
Held,  that  although  a  court  of  equity  will  never  interfere  merely  to  settle  equities  between  a 
debtor  and  his  debtor,  upon  a  bare  possibility  that  resort  may  be  ultimately  had  to  the  latter, 
yet  where  the  debtors  have  by  express  deed  created  a  trust,  a  cestui  que  trust  may  call  for  an 
account  of  the  trust  subject  in  the  hands  of  whomsoever  it  may  be,  and  hence  the  agent  was 
a  proper  party.    United  States  v.  Myers,  2  Marsh.,  516. 

§  2905.  Holden  made  a  negotiable  promissory  note,  and  to  secure  payment  of  the  note  exe- 
cuted a  deed  of  trust  to  Eaton.  Talbot  purchased  the  note  and  accepted  the  deed  of  trust.  A 
bank  then  made  a  loan  to  Talbot,  taking  the  note  and  deed  of  trust  as  security.  Holden  made 
over  his  equity  in  the  trust  property  to  one  Chester.  Eaton,  the  trustee,  died,  and  the  bank 
applied  to  have  a  trustee  appointed  in  his  place,  making  the  infant  heirs  of  the  deceased 
trustee  alone  parties  defendant.  Held,  that  it  was  necessary  to  make  Holden  a  party,  as  he 
had  a  right  to  see  that  the  new  trustee  was  a  proper  person  to  execute  the  trust,  since  he  was 
still  liable  on  the  note,  and  Chester  also,  as  he  had  purchased  the  property  subject  to  at  least 
implied  notice  of  the  trust,  although  it  might  not  be  necessary  to  make  him  a  party  to  the 
foreclosure  of  the  same.    Holden  v»  Stickney,*  2  MacArth.,  141. 

§  2906.  Proceedings  in  case  of  defect  of  parties.—  All  necessary  parties  must  be  before 
the  court,  unless  it  is  shown  in  the  bill  that  they  were  not  within  the  jurisdiction  of  the 
court.  And  although  the  court  will  not  dismiss  a  bill  which  is  defective  in  this  respect,  they 
will  suspend  the  decree,  and  direct  the  cause  to  stand  over  to  bring  in  the  proper  parties. 
The  fact  that  certain  persons  have  been  improperly  joined  as  defendants  in  the  bill  cannot 
affect  the  jurisdiction  of  the  court  as  to  other  parties  who  are  properly  before  it,  and  an  ob- 
jection that  some  of  the  complainants  have  no  interest  cannot  be  made  at  the  hearing.  Bow- 
man V.  Wathen,  2  McL.,  876. 

§  2907.  Where  persons  interested  are  not  made  parties  the  court  will  generally  suspend 
proceedings  and  direct  that  they  be  made  parties.    Bowman  v,  Wathen,  2  McL.,  519. 

§  2908.  When  there  are  not  the  proper  parties  to  a  bill  in  equity  the  bill  should  stand  over 
to  make  new  parties;  but  such  want  is  not  ground  for  dismissing  the  bill.  Milligan  v.  Mil- 
ledgp,  3  Cr.,  220. 

§  2909.  Courts  of  equity  are  unwilling  to  turn  a  complainant  out  of  court  on  the  objection 
of  a  want  of  parties  made  at  the  final  hearing ;  and  if  they  deem  it  essential  that  a  person 
should  be  a  party  who  has  not  been  made  such,  they  will  generally  allow  the  cause  to  stand 
over  in  order  that  he  may  be  brought  in.     Townsend  iSavings  Bank  v,  Epping,  8  Woods,  890. 

§  2910.  A  suit  cannot  proceed  in  the  absence  of  necessary  parties  who  are  not  served.  But 
such  party  waives  his  privilege  by  voluntary  appearance,  even  though  this  was  for  the  pur- 
pose of  moving  to  dismiss  the  bill  for  want  of  jurisdiction.    Jones  v.  Andrews,  10  Wall.,  327. 

§  2911.  As  a  general  rule  a  bill  in  equity  will  not  be  dismissed  for  want  of  parties  on  the 
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2912-2925.  PRACTICE. 

supposition  that  the  difficulty  may  be  remedied;  but  where  it  is  evident  that  the  difficulty  is 
not  capable  of  remedy,  as  where  the  court  can  see  that  if  the  parties  were  ail  joined  the  juris* 
diction  would  be  defeated  on  the  ground  of  citizenship,  the  bill  will  be  dismissed.  Bank  v, 
CarroUton  Railroad,  11  Wall.,  624. 

§  2912.  Where  one  of  the  parties  defendant,  who  is  a  necessary  party,  does  not  appearand 
is  not  within  reach  of  the  process  of  the  court,  the  other  defendants  may  move  to  have  th^ 
bill  dismissed.  But  in  a  proper  case  the  court  will  grant  complainant  further  time  in  which 
to  procure  the  appearance  of  the  absent  party.    Picquet  v.  Swan,*  5  Mason,  561. 

§  2913.  It  is  error  to  dismiss  a  bill  against  any  parties  named  as  defendants,  but  not  served 
with  process,  if  by  any  proceedings  they  could  have  been  brought  before  the  court  before 
final  decree.     Mandeville  v.  Riggs,*  2  Pet,  482. 

§  2914,  When  a  necessary  party  has  been  omitted,  but  has  died  before  a  hearing,  the  ob- 
jection  is  removed,  as  defect  of  parties  does  not  go  to  the  jurisdiction.  Harrison  v.  Rowan,* 
4  Wash.,  202. 

§  2915.  Where  a  bill  has  not  joined  necessary  parties  as  defendants,  and  the  circuit  court 
has  refused  to  dismiss  it,  the  supreme  court  of  the  United  States  will  reverse  the  decree  of 
the  circuit  court  and  remand  the  suit.  If  the  complainant  asks  leave  to  amend  by  adding  the 
proper  parties  he  should  be  allowed  to  do  so.  If  he  does  not,  a  decree  should  be  entered  dis- 
missing the  bill  without  prejudice  to  any  other  suit.    Goodman  t;.  Niblaclf,  15  Otto,  556. 

§  2916.  Where,  upon  writ  of  error,  it  appeared  that  all  the  persons  essentially  interested  in 
a  suit  in  equity  had  not  been  made  parties  thereto,  the  supreme  court  reversed  the  decree 
below  dismissing  the  bill  and  remanded  the  cause  with  leave  to  make  new  parties,  although 
some  of  such  absent  parties  were  not  within  the  jurisdiction  of  the  court,  the  court  saying 
that  such  persons  niight  consent  to  make  themselves  parties.  Russell  v,  Clark's  Ex'rs,  7 
Cr.,  69. 

§2917. decree  affecting  rights  of  absent  parties.— Equity  will  not  make  a  decree 

which  is  to  operate  directly  upon  the  parties  in  interest  without  a£foi-ding  them  an  oppor- 
tunity to  be  heard,  and,  therefore,  a  decree  against  parties  who,  although  made  defendants, 
have  not  answered  the  bill,  will  be  annulled.    Marshall  t?.  Beverley,  5  Wheats,  813. 

§  2918.  Equity  will  not  proceed  to  a  final  decree  in  the  absence  of  a  party  whose  interests 
are  to  be  affected  thereby.     Abbot  v.  The  American  Hard  Rubber  Co.,*  4  Blatch.,  491. 

§  2919.  An  interlocutory  decree  in  equity,  deciding  to  a  great  extent  the  merits  of  the  case» 
as  well  as  a  final  decree,  cannot  be  rendered  until  all  the  parties  in  interest  are  before  the 
court.    Conn  v.  Penn,  5  Wheat.,  424. 

§  2920.  A  decree  made  in  the  absence  of  necessary  parties,  this  fact  appearing  on  the  record, 
may  be  reversed  in  the  appellate  court,  though  no  objection  was  made  below.  Mandeville  r. 
Riggs,*  2  Pet.,  482. 

§  2921.  A  federal  court  will  proceed  to  a  decree  in  an  equity  suit,  notwithstanding  th& 
absence  of  certain  parties  who  are  outside  the  jurisdiction,  if  such  parties  are  not  necessary 
to  the  administration  of  the  relief  sought,  although  if  they  were  within  the  jurisdiction  the 
court  would  require  them  to  be  joined.  So,  in  a  bill  to  recover  property  alleged  to  have  been 
received  of  a  bankrupt,  by  way  of  fraudulent  preference,  a  judgment  by  confession  having 
been  obtained  by  the  defendant,  who  knew  of  the  insolvency,  and  an  execution  having  been 
levied  upon  such  property  and  the  proceeds  of  the  sale  being  in  his  hands,  another  creditor 
having  a  judgment,  on  which  execution  has  been  levied  on  the  same  property,  is  not  so  nee- 
essary  a  party  that  his  absence  will  defeat  the  bill,  he  being  outside  the  jurisdiction.  Tradera* 
Bank  v,  Campbell,  14  Wall.,  87. 

§  2922.  The  act  of  February  28,  1839,  authorizing  the  court  to  proceed  in  the  absence  of 
certain  classes  of  parties  who  are  beyond  the  reach  of  the  process  of  the  court,  and  the 
forty-seventh  equity  rule,  which  is  declaratory  of  the  effect  of  this  act,  do  not  authorize  the 
court  to  make  any  decree  affecting  the  right  of  absent  parties.  Shields  v.  Barrow,*  17  How.^ 
130;  Greene  v.  Sisson,*  2  Curt.,  171. 

§  2923*  A  decree  against  femes  covert  whose  husbands  are  not  made  parties  to  the  bill  can- 
not affect  their  rights  injuriously ;  neither  can  the  dower  of  a  widow  be  divested  by  a  suit  in 
which  she  is  not  a  party.    Watts  v.  Waddle,  1  McL.,  200. 

§  2924.  Persons  who  are  not  made  parties  by  a  bill  in  equity  cannot  be  bound  by  a  decree 
thereon.  That  a  subpoena  was  taken  out  against  them,  and  publication  made,  cannot  binii 
them  unless  a  bill  in  pursuance  of  the  subpoena  was  filed.    M^Call  v.  Harrison,  1  Marsh.,  129. 

§  2925.  Parties  and  their  privies  in  blood,  law  and  estate  are  bound  by  a  decree,  but  no 
other  persons  interested  in  it.  Thus  if,  in  a  suit  between  two  parties,  land  of  the  defendant 
is  declared  dedicated  to  the  public,  the  city  in  wliich  it  is  situated  is  in  a  sense  interested  in 
the  decree,  and  might  well  have  retained  counsel  to  assist  in  obtaining  it,  but  the  city  can- 
not plead  the  decree  in  a  suit  against  it  concerning  the  land  by  the  same  complainant.  Lowns- 
dale  V,  The  City  of  Portland,  Deady,  5. 
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PARTIES.— IN  EQUITY.  ^2026-2944. 

§  292G.  A  decree  creatiDg  a  lien  upon  land  and  ordering  it  to  be  sold  when  some  of  the  per- 
sons interested  in  the  land  are  not  before  the  court  is  erroneous.  Boyce's  Executors  v. 
Grundy,  9  Pet.,  275,  289. 

§  29:57.  In  a  suit  to  wind  up  a  bank  under  a  clause  in  its  charter  which  provides  that  the 
stockholders  shall  be  liable  for  any  deficit,  a  decree  discharging  the  stockholders  cannot  be 
made  if  they  have  not  been  made  parties  to  the  suit.  Terry  t?.  Commercial  Bank  of  Alabama, 
2  Otto,  454. 

§  2928.  In  a  suit  for  foreclosure  parties  interested  in  the  premises  who  are  served  with 
process  are  not  bound  by  the  decree.    Noyes  v.  Hall,  7  Otto,  84. 

g  2929.  One  who  is  not  party  to  a  suit  is  not  concluded  by  the  decree  therein.  Morgan  Co. 
V.  Allen,  13  Otto,  498. 

§  2980.  No  decree  can  be  made  in  a  suit  in  equity  against  persons  not  parties  to  the  suit. 
Bigler  v.  Waller,  14  Wall.,  297. 

§  2931.  It  is  the  peculiar  doctrine  of  a  court  of  chancery  that  none  but  parties  to  a  decree 
are  affected  by  it.  So,  if  a  decree  orders  a  fund  to  be  paid  to  a  plaintiff,  this  does  not  prevent 
persons  not  parties  to  that  suit  from  making  claims  upon  such  fund,  especially  if  the  decree 
saves  the  rights  of  the  persons  so  claiming.    Stokes  v.  Mowatt  &  Morris,*  1  U.  3.  L.  J.,  805. 

g  2932.  In  an  equity  proceeding  against  the  stockholders  of  a  joint-stock  banking  company 
to  recover  on  bills  issued  by  it,  where  some  of  the  defendants  die,  the  suit  must  be  revived 
against  their  representatives  or  good  reason  shown  for  their  omission  before  final  decree  can 
be  entered.    Mandeville  v.  Riggs,*  2  Pet.,  483. 

g  2988.  A  court  of  equity  cannot  make  a  decree  affecting  the  rights  or  interests  of  n^es- 
aary  parties  to  the  proceedings  who  have  not  been  served  with  process  or  appeared.  So  held 
in  a  suit  against  a  resulting  trustee  to  recover  property  which  should  rightfully  have  gone 
to  complainants,  but  which  the  third  party,  a  judgment  creditor  of  the  trustee,  had  obtained 
by  a  levy  of  execution  and  purchase  at  the  judicial  sale.    Young  v,  Cushing,*  4  Biss.,  456. 

§  2984.  Objeotlons  for  defect  of  parties.—  An  objection  for  want  of  parties,  although  it 
■nay  be  taken  at  the  hearing,  should  nevertheless  not  prevail  upon  the  final  hearing  on  appeal 
except  in  very  strong  cases,  and  when  the  court  perceives  that  a  necessary  and  indispensable 
party  is  wanting.    Mechanics'  Bank  of  Alexandria  v,  Seton,  1  Pet.,  299. 

g  32985.  Objections  as  to  parties  are  not  favored  when  raised  for  the  first  time  at  the  final 
liearing;  and  in  a  patent  case,  where  no  objection  was  made  before  the  examiner  to  the  parties, 
it  was  held  that  an  objection  made  at  the  final  hearing,  that  certain  parties  beneficially  inter- 
ested in  the  patent  were  not  joined  as  plaintiffs,  must  beoverruled^  Potter  v.  Wilson,*  2  Fish. 
Fat.  Cas.,  102. 

g  2986.  Where  a  bill  fails  to  join  the  necessary  parties,  but  the  omission  does  not  appear  on 
the  face  of  the  bill,  the  objection  must  be  taken  by  plea  or  answer,  and  cannot  be  taken  for 
the  first  time  at  the  hearing.    Story  v,  Livingston,  13  Pet.,  859. 

g  2987.  The  misjoinder  of  a  complainant  in  a  bill  in  equity  must  be  objected  to  before 
hearing ;  it  cannot  be  raised  for  the  first  time  in  the  appellate  court.  Livingston  t;.  Wood- 
worth,  15  How.,  540,  557. 

g  2988.  An  objection  that  some  of  the  plaintiffs  have  no  interest  cannot  be  made  at  the 
hearing.    Bowman  v,  Watheu,  2  McL.,  376. 

g  2989.  Objection  for  the  non- joinder  of  necessary  parties  need  not  be  taken  by  demurrer, 
plea  or  answer ;  it  is  open  to  the  defendant  to  make  it  at  any  time ;  and  it  may,  and  in  a  clear 
case  ought  to,  be  raised  and  acted  upon  by  the  court  on  its  own  motion.  An  alleged  fraudu- 
lent indorsee  of  a  note  must  be  made  a  party  to  a  suit  brought  in  equity  by  the  payee  to  set 
aside  transfer  of  the  note  and  to  compel  the  maker  to  pay  the  note  a  second  time.  Alexander 
V.  Horner,* 9  Cent.  L.  J.,  111. 

g  2940.  A  plea  of  the  non- joinder  of  parties  does  not,  under  section  787,  Revised  Statutes, 
<»nstitute  matter  of  abatement  or  objection,  if  such  parties  are  not  inhabitants  of  the  dis- 
trict in  which  the  suit  is  brought,  and  are  not  to  be  found  therein,  and  do  not  voluntarily  ap- 
pear.   Gray  v.  Nat.  S.  a  Co.,*  7  Rep.,  581. 

g  2941.  Want  of  parties  to  a  bill  in  equity  cannot  be  objected  to  at  the  final  hearing  for 
the  first  time  unless  the  court  cannot  decree  between  the  parties  in  court  without  prejudicing 
the  rights  of  those  who  should  be  parties  but  who  are  not  before  the  court.  Wallace  v.  Holmes, 
9  BUtch.,  65. 

g  2942.  Objection  to  a  bill  in  equity  for  want  of  parties  must  be  taken  by  plea  or  answer ; 
.and  cannot  be  raised  at  the  hearing  unless  so  pleaded.    Segee  v.  Thomas,  8  Blatch.,  11. 

8  2948.  Under  the  equity  rules  defect  of  parties  must  be  objected  to  by  answer,  not  by  plea. 
United  States  v,  Gillespie,*  6  Fed.  R.,  803. 

g  2944.  When  defect  of  parties  is  not  apparent  on  the  face  of  the  bill  it  must  be  objected 
to  by  plea  or  answer,  and  cannot  be  called  in  question  for  the  first  time  in  the  appellate  court. 
Car«y  v.  Brown,*  2  Otto,  171. 
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§  2945.  The  objection  of  want  of  parties  may  be  taken  at  any  time,  even  in  the  appellate 
court,  and  will  be  regarded  whenever'  it  appears  that  no  final  decree  can  be  made  withoat 
prejudice  to  the  rights  of  the  absent  parties.     Carson  v,  Robertson,*  Chase's  Dec,  475. 

§  2946.  Unless  an  objection  for  want  of  parties  was  made  in  the  court  below  it  cannot  ba 
taken  in  the  supreme  court  of  the  United  States.     McBurney  v,  Carson,  9  Otto,  507. 

§  2947.  As  a  general  rule  an  objection  to  the  want  of  parties  must  be  made  by  demurrer, 
plea  or  answer;  and,  if  not  so  made,  it  cannot  be  raised  at  the  hearing.  Florence  Co.  v. 
Singer  Co.,  8  Blatch.,  118. 

§  2948.  But  where  a  final  decision  cannot  be  made  between  the  litigating  parties  without 
directly  affecting  and  prejudicing  the  rights  of  others  not  made  parties,  then  the  objection 
can  be  taken  at  the  hearing ;  and  it  may,  and  ought  to,  be  raised  and  acted  upon  by  the  court 
itself.  And  it  will  not  avail  to  suggest  that  the  absentees  are  beyond  the  jurisdiction  of  the 
court,  or  have  such*  residence  or  citizenship  that,  to  make  them  parties,  would  defeat  the 
jurisdiction.     Ibid, 

g  2949.  Joinder  of  plaintiffs. — Where  creditors  join  in  a  release  of  their  claims  they  must 
join  in  a  bill  in  equity  afterwards  brought  to  set  aside  such  release.  Joy  v,  Wirts,*  1  Wash., 
417. 

§  2950.  The  owner  of  a  patent  and  the  person  who  is  injured  by  infringement  may  be  prop- 
erly joined  in  a  bill  for  infringement.     Goodyear  v,  Allen,  6  Blatch.,  83. 

§  2951.  All  the  owners  of  a  patent  must  be  made  parties  to  a  bill  to  restrain  the  infringe- 
ment of  it ;  and  by  owners  is  meant  the  original  (Mitentee  and  those  to  whom  he  has  made  as- 
signments of  interests  in  the  patent  in  writing.    Jordan  v.  Dobson,  3  Abb.,  398. 

§  2952.  On  a  bill  in  equity  to  enforce  specific  performance  of  a  contract  for  the  sale  of 
land,  when  the  cause  came  on  for  hearing  a  sub-purchaser  of  the  vendee  was  joined  as  a 
party  plaintiff.  Held,  that  this  was  no  objection  to  the  propriety  or  validity  of  the  decree. 
Taylor  v.  Longworth,  14  Pet.,  172. 

§  2958.  In  a  suit  to  restrain  the  infringement  of  a  patent  it  appeared  that  persons  not 
joined  as  complainants  in  the  bill  claimed  to  have  an  interest  in  the  patent.  Held,  that  there 
being  serious  doubt  of  the  validity  of  such  claim,  it  was  not  open  to  the  defendant,  an  alleged 
infringer,  to  object  that  the  bill  was  not  brought  by  the  proper  parties.  Graham  v,  Geneva 
Lake  Crawford  Manufacturing  Co.,  11  Fed.  R.,  188. 

§  2954.  Under  the  code  of  California  all  parties  having  an  interest  in  the  subject-matter  of 
the  suit  may  be  joined,  and  it  is  not  necessscry  to  show  specifically  what  their  respective  in* 
terests  are.    Lyon  v,  Bertram,  20  How.,  149, 156. 

§  2955.  When  the  true  owner  of  property  seeks  to  obtain  possession  from  one  holding^ 
under  a  fraudulent  title,  the  improper  joinder  as  parties  complainant  of  those  having  an 
equitable  interest  in  the  property  is  not  a  defect  which  will  be  regarded  by  the  court  unless 
objection  be  reasonably  taken.     Bunce  r.  Gallagher,*  7  Am.  L.  Reg.,  N.  S.,  82. 

§  2956.  Though  parties  may  be  joined  in  a  bill  whose  presence  is  unnecessary,  and  against 
whom  the  bill  might  be  dismissed,  yet,  if  the  objection  is  not  raised  at  the  premier  time,  it 
will  not  be  entertained  by  the  court.     Bunnel  v.  Stoddard,*  2  Am.  L.  Rea,  145. 

g  2957.  The  heirs  of  a  patentee  sliould  not  be  joined  as  parties  plaintiff  with  the  personal 
representative  in  a  suit  to  prevent  an  infringement.  Hodge  r.  North  Wisconsin  R.  R.,*  1 
Dill.,  104. 

§  2958.  Parties  who  have  no  connection  with  each  other  in  interest,  in  estate  or  in  contract^ 
and  against  whom,  jointly,  the  plaintiffs  have  no  cause  of  suit,  either  at  law  or  in  equity, 
cannot  be  joined  in  the  same  bill.    United  States  v,  Alexander,*  4  Cr.  C.  C,  211. 

g  2959.  To  join  as  parties  plaintiff  persons  who  are  not  shown  to  be  interested  is  good  cause 
for  demurrer,  though  a  decree  dismissing  the  bill  on  this  ground  concludes  no  one's  rights  as 
to  the  merits  of  the  cause.    House  v,  Mullen,*  22  Wall.,  42. 

§  2960.  On  a  petition  to  amend  a  bill  by  joining  as  co-plaintiffs  the  sons  of  certain  of  the 
plaintiffs,  it  appearing  from  an  examination  of  the  bill  and  a  wUl  annexed  thereto  that  the 
proposed  new  parties  had  or  might  have  adverse  interests  to  their  parents,  it  was  held  that 
the  petition  must  be  denied,  as  it  would  make  the  bill  irregular  to  join  parties  as  co-plaintiffs 
whose  interests  conflicted.    Parsons  t;.  Lyman,*  4  Blatch.,  482. 

^  2961.  In  New  York  a  husband  need  not  be  joined  as  complainant  in  a  bill  in  equity  by 
the  wife  for  infringement  of  a  patent  of  which  she  is  the  sole  owner.  Lorillard  v.  Standard 
Oil  Co.,*  18  Blatch.,  199. 

§  2962.  A  number  of  persons  subject  to  a  revenue  tax  cannot  join  in  a  bill  of  peace  for  the 
benefit  of  themselves  and  all  other  parties  subject  to  the  tax,  to  enjoin  the  collection  thereof, 
where  they  have  no  joint  interest  in  the  subject-matter  of  the  suit,  but  only  an  interest  in  the 
question  involved.    Cutting  v,  Gilbert,  5  Blatch.,  259. 

§  296S.  Several  plaintiffs  who  claim  the  return  of  money  paid  by  them  severally,  on  die- 
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tinot  promissory  notes,  given  to  settle  insurance  claims  arising  from  one  loss,  cannot  unite  ia 
the  same  bilL    Yeaton  v,  Lenox,*  8  Pet.,  123. 

§  2964.  Persons  faaving  distinct  and  several  claims  against  the  defendant,  growing  out  of 
distinct  and  several  contracts,  cannot  join  their  complaints  in  one  bill  without  making  it  mul- 
tifarious.   Baker  v.  City  of  Portland,  5  Saw.,  566. 

§  2965.  To  a  bill  brought  by  the  receiver  of  the  internal  improvement  fund  of  Florida  to 
compel  a  railroad  company  to  pay  to  the  fund,  under  the  act  of  Florida  of  January  6,  1855,  a 
percentage  of  the  amount  of  its  bonds,  holders  of  outstanding  bonds  are  improperly  joined  as 
oo-complainants.    Doggett  v,  Fla.  R.  R.  Co.,  9  Otto,  72. 

§  2966.  In  a  bill  to  have  a  deed  of  certain  property,  and  the  record  of  it,  declared  void  on 
the  ground  that  it  is  a  forgery,  the  misjoinder  as  parties  complainant  of  persons  having  a 
mere  equitable  interest  and  of  persons  having  no  interest  in  the  property,  which  misjoinder 
is  apparent  on  the  face  of  the  bill,  can  be  taken  advantage  of  only  on  demurrer;  or,  at  all 
events,  in  an  early  stage  of  the  case,  the  misjoinder  in  no  way  affecting  the  propriety  of  the 
decree  asked  for.    Bunco  v.  Qallagher,*  7  Am.  L.  Reg.  (N.  S.),  82. 

8  2967.  Joinder  of  defendants.— A  bill  by  stockholders  in  a  company  against  one  who  was 
piesBing  a  claim  against  the  company  may  join  the  company  as  a  defendant,  though  the  de- 
cree sought  would  be  in  its  favor.     Jones  v,  Bolles,  9  WalL,  861 

g  2968.  A  stockholder  in  a  corporation  suing  to  restrain  the  collection  of  a  tax  against  the 
corporation  should  join  the  latter  as  a  party.    Davenport  v,  Dows,  18  Wall.,  636. 

§  2969.  The  code  of  Oregon  requires  that  a  suit  to  foreclose  a  mortgage  should  join  as  par- 
ties defendant  all  incumbrancers  subsequent  to  the  plaintiff,  so  that  the  decree  may  direct 
that  the  property  be  sold,  and  the  liens  be  satisfied  in  their  order,  and  thereby  extinguished 
as  against  the  purchaser  under  the  sale.     Lauriat  v,  Stratton,  6  Saw.,  889. 

§  2970.  If  there  are  more  parties  than  one  to  a  suit  in  equity,  all  of  whom  must  be  before 
the  court  in  order  to  enable  the  court  to  make  a  decree,  and  some  of  them  refuse  to  join  in 
the  suit  as  plaintiffs,  those  who  bring  the  suit  must  make  them  defendants,  unless  they  are  so 
numerous  that  the  suit  can  be  brought  in  their  behalf  by  those  joining.  Moreover,  parties 
may  refuse  to  join  as  plaintiffs  and  be  made  defendants  in  order  to  give  the  United  States 
courts  jurisdiction.    Wisner  v.  Barnet,  4  Wash.,  681. 

g  2971.  One  directly  interested  in  a  suit  in  equity  may  be  made  a  party  defendant,  though 
the  relief  prayed  for  may  be  in  favor  of  rather  than  against  the  interest  of  such  defendant. 
So  held  in  case  of  a  stock  company,  in  a  suit  by  stockholders  to  enjoin  the  collection  of  pur- 
chase money  for  lands  sold  the  company,  when  there  was  an  allegation  of  fraud,  in  which 
certain  agents  of  the  company  had  participated.    Jones  i;.  Bolles,  9  Wall.,  864. 

g  2972.  In  a  suit  to  foreclose  a  mortgage  bought  by  a  married  woman  who  is  the  mort- 
gagee, her  husband,  who  is  in  possession  of  the  mortgage,  is  living  separate  from  his  wife, 
and  is  outside  the  jurisdiction  of  the  court,  may  be  allowed  to  come  in  and  defend  if  he 
claims  that  the  mortgage  was  given  to  secure  a  loan  from  him,  and  that  he  was  the  real 
owner  thereof.    Ruckman  v.  Stephens,  11  Fed.  R,  798.    t 

%  2978.  Where  a  cause  of  action  affects  the  entire  interests  of  a  corporation  as  such,,  the 
corporation  is  the  proper  party  to  sue.  Where  it  affects  specially  a  stockholder  he  has  the 
same  right  to  sue  pro  interesse  stio  as  any  one  else,  and  he  may  or  may  not  make  the  corpora- 
tion a  party.    Dewing  v.  Perdicaries,  6  Otto,  198. 

§2974.  A  bill  cannot  be  demurred  to  for  misjoinder  because  the  defendants  have  differ- 
ent interests  if  they  all  claim  the  land  in  controversy  through  a  deed  from  the  complainant 
Honse  r.  Mullen,*  22  WalL.  42. 

g  2976.  In  a  bill  for  a  settlement  of  partnership  accounts  all  the  partners  must  be  joined, 
and  it  would  be  a  misjoinder  to  include  persons  who  have  succeeded  to  the  rights  but  not 
the  oUigations  of  a  partner.    Bank  v.  CarroUton  Railroad,  11  Wall.,  624. 

g  2976.  Where  a  decree  has  been  entered  against  the  stockholders  of  an  insolvent  bank, 
making  each  liable  for  a  sum  not  greater  than  the  amount  of  his  stock,  suit  may  be 
brought  on  the  decree  against  one  of  the  stockholders  without  making  the  others  parties,  as 
the  liability  is  several,  not  joint  Thus  joining  parties  not  within  the  jurisdiction  of  a 
federal  court  may  be  obviated.    Bank  v.  Iglehart,  6  McL.,  568. 

§2977.  Where  a  number  of  defendants  claim  under  the  same  deed,  it  is  proper  to  join 
them  in  a  suit  contesting  the  validity  of  the  deed.    House  v.  Mullen,*  22  Wall.,  42. 

§  2978.  The  statute  of  Kentucky  passed  in  1796  allows  several  defendants  claiming  distinct 
parcels  of  land  under  different  titles  to  be  joined  in  the  same  equity  suit  brought  to  obtain  a 
decree  for  a  dtrestiture  of  the  legal  title  in  land.    Lewis  v.  Marshall,  1  McL.,  16. 

§  2979.  By  statute  of  Kentucky,  passed  in  1796,  several  defendants  claiming  separate  tracts 
of  land  from  distinct  sources  of  title  may  be  joined  in  one  suit  brought  to  obtain  a  convey- 
ance of  such  land  by  one  claiming  under  a  paramount  title.    Lewis  v.  Marshall,  5  Pet,  470. 

§  2980l  Where  a  state  oflBoer  is  about  to  collect  a  tax  from  a  state  bank  under  a  law  of  the 

481 


Sg  2081-S990.  PRACTICE. 

state,  void  because  it  impairs  the  obligation  of  contracts  secured  by  the  United  States  con- 
stitution, a  stockholder  of  the  bank  may  bring  a  bill  in  equity  to  enjoin  the  officer,  and 
may  make  the  directors  of  the  bank  co-defendants.    Woolsey  v.  Dodge,  6  McL.,  142. 

§  2981.  When  the  highest  court  of  a  state  has  declared  that  a  certain  taxation  of  a  railway 
corporation  by  a  state  is  illegal,  the  federal  courts  will  follow  that  decision,  and  stockholders 
of  the  railway  company  who  reside  in  another  state  may  bring  suit  in  the  federal  court  sit- 
ting in  the  state  to  enjoin  a  state  officer  from  collecting  the  tax,  and  may  make  as  co-defend- 
ant the  railway  corporation  in  order  to  have  it  enjoined  from  paying  the  tax.  Paine  v, 
Wright,  6  McL.,  893. 

§  29S2.  A.  and  B.  conveyed  a  certain  property  to  C.  to  secure  debts  owed  by  A.  alone  and 
by  A,  and  B.  jointly,  a  part  of  the  property  being  owned  by  A.  alone  and  part  by  A.  and  R 
in  common.  By  agreement  C.  was  to  apply  the  rents  and  profits  to  the  extinguishment  of 
the  debts.  C.  leased  the  property  to  B.,  who  mismanaged  it.  Held,  A.  might  sue  C.  in  equity 
and  join  K  as  defendant ;  it  not  being  necessary  to  make  him  a  co-plaintifF,  although  he 
owed  debts  in  common  with  A.  and  hckd  interests  in  the  property  conveyed  to  secure  such 
debts.  When  the  interests  of  covenantees  are  several  they  may  maintain  separate  actions, 
although  the  language  of  the  covenant  is  joint ;  and  hence  A.  may  sue  alone  and  recover  his 
own  proportion  of  the  damages.    Jewett  v,  Cunard,  3  Woodb.  &  M.,  277. 

§  2988.  In  a  bill  in  equity  to  set  aside  a  conveyance  on  the  ground  of  fraud,  the  plaintiffs 
are  not  obliged  to  join  as  defendants  any  but  thos^  who  conveyed  to  them,  who  alone  con- 
tracted with  them,  and  who  possessed  the  legal  title  to  the  premises,  leaving  all  subordinate 
interests  and  equities  to  be  settled  among  those  who  were  the  parties  to  them.  And  a  plaint- 
iff who  has  conveyed  all  his  interest  in  the  property  to  other  of  the  complainants  is  not 
thereby  prevented  from  joining  in  the  suit  for  the  benefit  of  his  grantees,  the  original  cause  of 
action  or  complaint  having  arisen  to  him,  and  the  remedy  being  properly  in  his  name.  Such 
objections  to  the  misjoinder  of  parties,  even  if  good,  must  be  taken  before  pleading  to  the 
,  merits.    Mason  v.  Crosby,  1  Woodb.  &  M.,  342. 

§  i29S4.  It  is  well  settled  that  in  a  foreclosure  proceeding  the  complainant  cannot  make  a 
person  who  claims  adversely  to  both  the  mortgagor  and  mortgagee  a  party,  and  litigate  and 
settle  his  rights  in  that  case.    Dial  v.  Reynolds,  6  Otto,  340. 

§  2985.  A  bill  by  a  wife  to  obtain  possession  of  land  should  not  join  the  husband  as  a  plaint- 
iff but  as  a  defendant,  and  the  bill  should  be  brought  by  a  next  friend.  Douglas  v.  Butler,* 
6  Fed.  R,  228. 

§  2986.  In  a  suit  in  equity  to  recover  the  amount  of  a  debt  which  the  agent  of  the  com- 
plainant had  suffered  to  be  paid  in  Confederate  money,  the  agent  cannot  be  joined  with  the 
debtor  unless  insolvency  of  the  debtor  be  averred.  The  defect  in  the  bill  may,  however,  be 
cured  by  amendment.    Anderson  v.  The  Bank,  Chasers  Dec,  685. 

g  2987.  To  a  bill  by  some  of  the  stockholders  of  a  company,  in  behalf  of  all,  brought  against 
the  company  and  certain  of  its  directors,  charging  the  latter  with  fraud  and  mismanagement, 
and  praying  for  an  account,  compensation  for  all  losses  by  the  fraudulent  directors,  a  re- 
ceiver, etc.,  a  person,  not  a  stockholder,  is  an  improper  party  plaintiff,  and  his  want  of  inter- 
est is  a  ground  of  demurrer  to  the  whole  bill.  In  this  case  a  person  having  been  joined  as 
plaintiff  under  the  wrongful  impression  that  he  was  a  stockholder,  the  plaintiffs  were  allowed 
to  amend  by  striking  out  his  name,  upon  payment  of  costs.  .  All  the  directors  alleged  to  have 
acted  fraudulently  need  not  be  joined  as  defendants  in  such  a  bill,  nor  need  alleged  tort-feas- 
ors associated  with  such  directors  be  joined,  the  rule  being  that  if  several  trustees  are  impli- 
cated in  a  common  breach  of  trust  for  which  the  cestui  seeks  relief  in  equity,  his  suit  may  be 
against  any  one  or  more,  or  against  all  of  them.  All  the  directors  of  the  company  when  the 
bill  was  filed  need  not  be  joined,  on  the  ground  that  they  are  necessary  parties  whenever  a 
bill  is  brought  against  the  company.  When,  as  here,  the  relief  asked  is  against  the  corporation 
as  a  corporation  they  would  be  merely  nominal  parties.  Erie  R*y  Co.  v.  Heath,  8  Blatcb., 
847. 

§  2988.  Necessary  parties — Generally. — All  persons  whose  interests  will  be  affected  by  a 
decree  should  be  made  parties  if  within  the  jurisdiction  of  the  court.  Bowman  v,  Wathen, 
2  McL.,  519. 

§  2989.  As  a  general  rule  all  the  parties  in  interest  should  be  joined  in  a  bill  in  equity  either 
as  plaintiffs  or  defendants,  whether  their  interests  be  equitable  merely  or  legal.  While  it  is 
not  always  necessary  to  join  all  who  have  an  interest  in  the  subject-matter  of  the  suit,  those 
who  have  an  interest  in  the  object  sought  to  be  gained  must  be  joined.  Those  whose  inter- 
ests are  in  harmony,  and  only  those,  should  be  joined  as  plaintiffs.  But  courts  of  equity  are 
slow  to  dismiss  suits  for  want  of  proper,  or  for  the  joinder  of  improper,  parties,  where  the 
difficulty  can  be  remedied,  or  where  they  can  give  the  relief  sought  without  impairing  or 
jeopardizing  the  interest  of  any  one.    Bunco  v.  Gallagher,  5  Blatch.,  481. 

§  2990.  When  the  amount  of  a  trust  fund  is  not  fixed  the  court  cannot  proceed  to  an  ac- 
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count  in  order  to  fix  it,  in  the  absence  of  any  of  the  cestuis  que  trusty  all  being  indispensable 
parties  to  the  suit.    Greene  v,  Sisson,*  1  Curt.,  171. 

g  2991.  In  a  suit  involving  the  title  to  land  which  had  been  bought  with  the  funds  of  a 
firm,  but  the  title  of  which  had  been  taken  to  two  of  the  members  in  trust  for  the  firm,  the 
only  member  of  the  fiim  joined  was  ode  of  the  trustees,  who  had  been  the  active  manager  in 
regard  to  the  land,  the  rest  being  beyond  the  jurisdiction  of  the  court.  Held^  that  there  was 
no  defect  of  parties ;  that  the  one  partner  could  represent  the  re^t,  who  were  proper  though 
not  indispensable  parties.  Carson  t;.  Robertson,  Chase's  Dec,  475.  Reversed  in  Carson  v, 
Robertson.*  19  Wall.,  94. 

^  S993.  After  an  assignee  had  brought  a  bill  in  equity  and  a  cross-bill  had  been  filed  against 
him  and  others,  the  assignee  absconded,  and  the  cross-bill  was  taken  jpro  confesso  against  all 
the  defendants.  A  motion  was  made  in  the  first  suit  to  dismiss  the  bill,  and  in  the  second 
that  defendants  have  leave  to  answer.  It  appeared  that  a  co-assignee  had  been  appointed  but 
had  not  been  made  a  party  to  either  action.  Held^  that  before  either  motion  could  be  granted 
the  co^assignee  must  be  brought  in  as  a  party  and  made  to  elect  whether  or  not  to  continue. 
Fen  ton  v.  Collerd,*  8  Ben.,  37.  ' 

g  2993.  Where  an  heir  or  next  of  kin  sues  for  his  distributive  share,  and  the  personalty  of  the 
estate  is  involved,  the  administrator  is  an  indispensable  party.  West  v,  Randall,*  }d  Mason, 
181. 

§  2994.  An  heir  or  next  of  kin  suing  for  his  distributive  share  must  join  as  parties  the  other 
heirs  or  next  of  kin,  or  show  them  to  bo  within  some  exception.     Ibid, 

^  2995.  Where  a  suit  is  not  merely  to  determine  the  person^  Uability  of  defendants  but 
concerns  the  disposal  of  a  specific  fund  in  their  hands,  one  who  olaliiNi  an  interest  in  that 
fand  is  a  necessary  party.     Williams  v.  Bankhead,*  10  Wall.,  568. 

^  2996.  In  a  suit  against  an  administrator  for  a  legacy,  heirs  at  law  and  (distributees  are 
necessary  parties.     Armstrong  v.  Lear,*  8  Pet.,  52. 

§2997.  A  bill  in  equity  for  the  infringement  of  a  patent  must  join  all  the  owners  of  the 
patent,  but  this  includes  only  those  to  whom  the  patent  was  issued,  and  those  to  whom  a 
grant  or  assignment  of  an  interest  therein  has  been  made  by  an  instrument  in  writing  as 
authorized  by  congress.    Jordan  v.  Dobson,  2  Abb.,  S98. 

§  2998.  Where  a  suit  was  brought  in  Pennsylvania  by  citizens  of  Pennsylvania  and  New 
York  against  R.  and  F.,  citizens  of  Ohio,  who  were  trustees  for  others  who  were  joined  as 
defendants,  and  who  were  citizens  of  New  York  and  Pennsylvania,  it  was  held  that  the  ces- 
tuis que  trustetit  were  not  necessary  parties,  and  tliat  R.  and  F.  could  remove  the  cause  to  the 
federal  court.     Taylor  v.  Rockefeller,*  18  Am.  L.  Reg.  (N.  S.),  298. 

§  2999.  To  a  bill  by  a  receiver  to  collect  certain  indebtedness  to  the  bankrupt  company 
for  the  benefit  of  its  creditors,  and  for  the  delivery  up  of  certain  securities  in  the  hands  of 
one  of  the  defendants,  the  company  is  a  necessary  party.  But  if  such  company  is  joined  as 
defendant,  and  the  plaintiff  as  receiver  of  such  company  is  of  the  same  state,  that  will  oust 
the  jurisdiction  of  the  federal  court,  so  that  it  will  be  of  no  avail  to  call  in  the  company  as 
defendant  to  such  a  suit.     Brigham  v,  Luddington,  12  Blatch.,  237. 

§  8000.  To  a  bill  in  equity  filed  by  an  administrator  under  the  statute  of  Tennessee,  setting 
forth  the  insolvency  of  the  estate  and  praying  for  a  judicial  administration  of  the  assets,  the 
creditors  are  proper  parties  defendant.    McLean  v.  Meek.  18  How.,  16. 

g  3001.  The  plaintiff  held  a  bond  for  a  deed  of  cei*tain  land  on  which  the  purchase  money 
was  entirely  paid  but  no  deed  was  given.  Thereafter  certain  execution  creditors  of  the  plaint- 
iff caused  a  levy  to  be  made  on  the  land,  and  themselves  bought  under  the  sale.  The  plaint- 
iff went  into  bankruptcy  a  few  days  after  the  sale.  The  execution  creditors  conveyed- 
to  B.,  who  made  a  deed  of  trust  to  H.  as  trustee  to  secure  the  purchase  money.  B.  then  sold 
to  G.  and  N.  In  a  bill  in  equity  to  set  aside  the  execution  sale,  and  the  subsequent  convey- 
ances grounded  upon  it,  the  trustee,  H.,  is  a  necessary  party,  and  also  Y.  and  N.  Stein kuhl 
r.  York,  2  Flip.,  876. 

§  8002.  To  a  bill  for  specific  performance,  or  for  a  decree  of  title,  the  party  required  to  per- 
form, or  the  holder  of  the  legal  title,  is  a  necessary  party;  and  if  not  before  the  court  no  re^ 
lief  can  be  granted.    Preston  v,  Walsh,  10  Fed.  R..  815. 

§  8008.  A  bill  in  equity,  in  form  merely  an  indebitatus  assumpsit,  for  money  had  and  re- 
ceived, will  lie  If  it  alleges  constructive  fraud  under  the  thirty-fifth  section  of  the  bankruptcy 
act.  But  where,  upon  the  evidence,  it  appears  that  the  action  is  founded  upon  transfers  of 
property  made  to  persons  not  parties  to  the  bill,  then  such  a  bill  is  defective  for  want  of  par- 
ties.   Harmanson  v.  Bain,  1  Hughes,  188. 

§  8004*  The  beneficiary  under  a  mortgage  made  in  trust,  and,  if  such  beneficiary  is  a  mar- 
ried woman,  the  husband  of  such  beneficiary,  are  necessary  parties  to  any  suit  concerning  the 
mortgage.    Lauriat  v.  Stratton,  6  Saw.,  839. 
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§  8005.  In  a  suit  by  npxt  of  kiB  to  obtain  distributive  shares  of  an  estate,  the  administrator 
or  executor  of  a  deceased  next  of  kin  is  a  necessary  party ;  and  it  is  not  sufficient  to  join  the 
devisees  or  distributees  of  such  deceased  next  of  kin.    Wisner  v.  Barnet,  4  Wash.,  681. 

§  8006.  A  bill  to  redeem  sliould  be  brought  by  the  parties  in  whom  the  legal  title  to  the 
premises  is,  unless  they  have  refused  to  redeem  or  have  colluded  with  the  mortgagee,  or  some 
other  impediment  is  shown  to  the  redemption  on  their  part.  And  so,  where  trustees  holding 
the  legal  title  to  premises  were  not  the  plaintiffs  to  a  bill  to  redeem  such  premises,  and  there 
were  no  allegations  to  explain  why  tl^ey  were  not  the  plaintiffs,  the  bill  was  held  to  be  fatally 
defective.  In  such  a  bill  all  the  heirs  of  the  mortgagor  and  all  the  heirs  of  the  mortgagee, 
as  well  as  his  personal  representatives,  are  proper  parties,  although  qiUEre  if  they  are  all  in- 
dispensable parties.     Dexter  v,  Arnold,  1  Sumn.,  109. 

§  8007.  The  mortgagees  of  premises  under  a  mortgage,  made  before  the  filing  of  a  bill  in 
equity  in  relation  to  those  premises,  must  be  made  parties  to  the  bill ;  but  their  omission 
is  not  a  cause  of  abatement  of  the  suit,  for  that  can  arise  only  from  matters  subsequent 
to  the  bill.  It  may  be  cause,  however,  at  the  hearing,  for  a  dismission  of  the  bill  without 
prejudice,  or  for  an  order  that  the  bill  shall  stand  over  to  make  new  parties,  with  leave  to 
file  a  supplemental  bill.    Hoxie  v.  Carr,  1  Sumn.,  173. 

§  8008.  To  a  bill  against  a  banking  corporation  to  account  for  certain  property  held  by 
them  as  collateral  security  for  debts  due  them  from  a  third  person,  and  to  apply  the  surplus, 
after  satisfying  themselves,  to  the  plaintifiTs  debt,  the  debtor  is  a  necessary  party.  Wilson  v. 
City  Bank,  3  Sumn.,  422. 

g  8000.  Where  in  a  bill  in  equity  for  discovery  and  relief  the  complainant,  relying  upon  an 

.  alleged  lost  deed  and  also  upon  a  receipt  of  purchase  money,  seeks  to  compel  the  defendants  to 

.convey  to  him  certain  land,  the  person  alleged  to  have  executed  the  deed  and  given  the  receipt 

.  should  be  made  a  party,  although  subsequently  to  such  deed  and  receipt  he  has  conveyed  all 

title  to  the  property  to  the  defendants.     Findlay  r.  Hinde,  1  Pet.,  241. 

§  3010.  To  a  suit  for  a  legacy,  given  jointly  to  several  persons  in  different  families  who 
.take  equally,  the  numbers  in  neither  family  being  ascertained  by  the  will,  all  the  claimants 
must  be  parties.     Pray  t;.  Belt,  1  Pet.,  670. 

g  8011.  Where  a  bequest  directs  the  executors  to  apply  the  interest  of  a  designated  fund 

to  the  education  of  three  different  pei'sons  severally,  and  gives  a  certain  sum  to  each  upon 

.his  finishing  his  education  or  arriving  at  the  age  of  twenty-one,  a  bill  in  equity  by  one  of  such 

persons  against  the  executors  to  compel  such  bequest  to  be  carried  out  must  join  all  three  as 

parties,  but  need  not  join  the  residuary  legatees  under  the  will.    Dandridge  v.  Custis,  2  Pet., 

.  870. 

.  §  8012.  To  a  suit  in  equity  brought  in  the  circuit  court  of  Rhode  Island  by  heirs  at  law 
seeking  to  set  aside  a  deed  made  by  their  ancestor,  on  the  ground  of  incapacity  and  undue 
infiueuco,  all  the  heirs  must  be  made  parties  who  can  be  brought  before  the  court.  Harding 
v.^andy,  11  Wheat.,  108. 

§  8018.  To  a  suit  in  equity  in  the  circuit  court  of  the  District  of  Columbia  at  Alexandria 
by  the  indorsee  of  a  promissory  note  against  a  remote  indorser,  the  defendant  has  a  right 
to  insist  that  the<other  indorsers  be  made  parties.    Riddle  &  Co.  v,  Mandeville,  5  Cr.,  322. 

§  8014.  .After  a  decree  against  an  executor,  in  a  suit  in  equity  and  before  app€>al  was  taken, 
the  executor  was  removed  by  the  probate  court  and  an  administrator  de  bonis  non  with  the 
will  annexed  was  appointed  in  his  place.  Held^  no  further  proceedings  of  any  kind  could  be 
had  in  the  suit  until  the  administrator  was  made  a  party.  Taylor  v.  Savage.  1  How.,  282. 
*  ^.8015.  A  married  woman  to  whom  land  charged  with  the  payment  of  a  legacy  is  devised 
is  a  necessary  party  to  a  bill  to  enforce  payment  of  the  legacy.   Lewis  v.  Darling,  16  How.,  1. 

g  8016.  It  seems  that  where  a  bill  in  equity  is  brought  against  the  executors  of  the  sureties  of 
a  deceased  administrator,  with  the  will  annexed,  to  recover  for  default  in  the  administration 
of  the  assetfl,  the  administrator  of  the  administrator  with  the  will  annexed  must  be  made  a 
party.     Pratt  v.  Northam,  5  Mason,  95. 

§  801 7.  To  a  bill  in  equity  brought  by  a  contractor  to  enforce  a  lien  assessed  in  his  favor 
under  the  statutes  of  Ohio  on  certain  land  on  account  of  public  improvements,  it  is  not 
necessary  that  a  person  who  originally  had  an  interest  in  the  contract,  but  who  sold  out  to 
the  plaintiff  before  the  assessment  was  made,  should  he  made  a  party.  Fitch  v.  Creighton, 
24  How.,  159. 

§  8018.  Infants  are  necessary  parties  to  a  bill  to  set  aside  a  policy  of  insurance  in  terms, 
payable  to  them  if  theirimother  be  not  living  at  the  decease  of  the  insured.  Equitable  Life 
Assurance  Co.  v.  Patterson,  1  J'ed.  R,  126. 

g  8019.  In  a  suit,  by  the  distributees  under  a  will,  to  compel  the  obligor  of  a  bond  taken 
by  the  executor  of  the  will  to  return  the  bond  and  repay  it  after  payment,  with  the  consent 
of  the  executor,  in  Confederato.money.,  the  executor  is  a  necessary  party.  Howland  v.  Kelly, 
Chase's  Dec,  427. 
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PARTIEa— IN  EQUITY.  §§  8020-3^B5. 

§  S<^0.  In  a  proceediDg  in  equity  by  the  United  States  as  an  ordinary  creditor,  againit 
debtors  of  its  debtors,  an  account  must  be  taken  between  the  former  debtors  and  the  latter, 
and  hence  the  former  should  be  made  paities  to  the  suit.  United  States  v.  Howland,  4 
Wheat,  108. 

S  8021.  In  a  bill  brought  for  the  specific  performance  of  a  contract  to  convey  land  in  ex- 
change, or  for  the  payment  of  money  in  lieu  thereof,  all  the  co-heirs  should  be  made  parties 
to  the  suit,  and  it  is,  perhaps,  not  sufficient  to  aver  that  a  child  of  the  deceased  mentioned  in 
his  will  is  most  probably  dead.     Morgan's  Heirs  v,  Morgan,  2  Wall.,  290. 

§  80S8.  To  a  bill  to  enforce  a  lien  for  purchase  money  against  the  land  sold,  the  heirs  of  a 
deceased  alienee  of  the  vendee  are  necessary  parties.     Lewis  v.  Hawkins,  23  Wall.,  127. 

§  80S8.  Where  in  a  suit  for  the  specifiQ  performance  of  a  contract  to  sell  land  it  appears 
that  the  plaintiff  had  assigned  portions  of  his  equity  in  the  land  to  third  persons,  the  assignees 
are  necessary  parties,  as  their  interests  are  directly  involved,  and  they  would  have  been 
obliged  to  make  their  assignor  a  party  had  they  brought  the  suit.  Longworth  v.  Taylor,  1 
McL.,  895. 

§  8024.  Where  the  payee  of  a  note  has  brought  a  bill  in  equity,  on  the  ground  of  notice  of 
fraud,  to  compel  the  maker  to  pay  him  the  amount  thereof,  which  the  maker  has  already 
paid  to  a  fraudulent  indorsee  and  holder,  the  indorsee  is  a  necessary  party  to  the  suit.  Ob- 
jection for  such  non-joinder  need  not  be  taken  in  the  pleadings,  but  may  be  made  at  any 
time,  and,  if  clear,  should  be  raised  by  the  oourt  on  its  own  motion.  Alexander  v.  Horner,  1 
McC,  fiU. 

§  8035.  In  a  bill  to  set  aside  a  decree  in  a  former  suit,  on  account  of  fraud,  the  former 
plaintiff  should  be  made  a  party.     Harwood  v.  Railroad  Co.,  17  Wall.,  78. 

§  8028.  In  a  suit  to  set  aside  a  policy  of  insurance  parties  to  whom  the  policy  is  payable  in 
a  certain  contingency  are  necessary  parties.  Equitable  Life  Ass.  Soc.  v,  Patterson,  1  Fed.  R., 
126. 

§  8087.  Where  a  landlord  brings  a  bill  in  equity  to  enjoin  an  ejectment  suit,  and  it  appears 
that  under  the  law  of  the  state  in  which  the  ejectment  was  brought  the  suit  was  required  to 
be  against  the  tenant,  the  court  will  require  the  tenant  to  be  made  a  co-complainant  in  the 
bill  for  an  injunction.     Hyde  v,  Folger,  4  McL. ,  255. 

§  8028.  Although  no  suit  can  be  maintained  in  courts  of  the  United  States  by  a  foreign  ex- 
ecutor and  a«Smini8trator  unless  he  has  taken  out  administration  in  the  proper  probate  court 
in  one  of  the  United  States,  yet  a  devisee  of  the  personal  property,  who  saes  in  his  own  right 
under  a  foreign  will  after  the  estate  has  been  settled  up,  need  not  take  out  administration 
here  unless  he  sues  for  real  estate  passed  by  the  will,  as  he  does  not  sue  in  any  way  as  repre- 
sentative of  the  deceased.  If,  however,  the  personal  property  is  to  be  held  in  trust  for  the 
plaintiff,  with  remainders  over,  the  interests  of  the  trustees  and  remainder-men  should  be  rep- 
resented by  proper  parties,  or  excuse  be  alleged  for  not  bringing  them  in.  The  assignor  of  a 
chose  in  action  is  not  in  equity  a  necessary  party  where  the  suit  is  by  the  assignee  and  the  as- 
signment is  absolute.  Even  if  the  assignor  might  be  made  a  party  he  may  be  dispensed  with 
if  out  of  the  jurisdiction  of  the  court.     Trecothick  v,  Austin,  4  Mason,  16. 

g  8020.  On  a  bill  in  equity  to  settle  the  accounts  of  a  partnership  the  personal  representa- 
tives of  a  deceased  insolvent  partner  must  be  joined.     Bartle  r.  Coleman,*  8  Cr.  C.  C.,  283. 

8  8080.  Where  a  bill  in  equity  is  brought  against  the  estate  of  a  deceased  partner  touching 
a  partnership  matter  the  surviving  partners  are  necessary  parties ;  and  if  the  case  involve 
important  rights  of  partners  out  of  the  jurisdiction,  and  a  fortiori  if  they  are  the  only  per- 
sons within  whose  knowledge  the  facts  lie,  a  court  of  equity  will  not  dispense  with  such 
absent  partners  being  made  i)arties.     Vose  v.  Philbrook,  8  Story,  335. 

^  8081.  A  partner  must  join  his  copartner  in  a  bill  brought  against  a  third  party  for 
alleged  transactions  between  the  third  party  and  the  copartner  concerning  the  partnership 
property.  Or  else  the  partner  must  allege  dissolution  of  partnership,  or  that  he  has  in  some 
way  succeeded  to  the  rights  of  the  partnership.     Ambler  v.  Choteau,*  8  Cent.  L.  J.,  333. 

§  8082. in  foreclosure  suits. —  In  a  foreclosure  suit  by  a  bondholder  under  a  second 

mortgage  the  trustees  of  that  mortgage  are  necessary  parties.     Mercantile  Trust  Co.  v.  Rail- 
road Co.,*  10  Fed.  R.,  604. 

§  8088.  To  a  bill  to  foreclose  a  mortgage  upon  land  which,  since  the  mortgage  and  before 
the  bringing  of  the  bill,  has  been  divided  and  has  passed  into  the  hands  of  many  purchasers, 
all  such  purchasers  are  necessary  parties.     Wyman  v.  Russell,  4  Biss.,  807. 

g  8084.  The  owner  of  mortgaged  property,  whether  the  mortgagor  or  his  successor  in  in- 
terest, is  an  indispensable  party  to  a  suit  for  foreclosure.     Terrell  v.  Allison,  21  Wall.,  289. 

§  8085.  Persons  who  have  the  fee  in  the  equity  of  redemption  must  be  made  parties  to  fore- 
close a  mortgage  under  judicial  sale.  The  devisees  of  an  equity  of  redemption  are  owners 
of  the  fee,  although  the  executor  has  a  right  to  sell  the  same  at  his  discretion.    A  sale  under 
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§§  803d-8053.  PRACTICE. 

foreclosure  which  does  not  follow  the  method  prescribed  by  the  mortgage  deed  is  a  judicial 
sale.    Chew  v.  Hyman,  7  Fed.  R.,  7. 

§  8036.  Where  it  Is  apparent  from,  although  not  distinctly  alleged  in,  a  bill  of  review  to 
foreclose  a  mortgage  that  the  fund  is  probably  inadequate  to  secure  all  parties  interested,  it 
is  essential  that  all  should  be  before  the  court.    Railroad  Co.  v,  Orr,  18  Wall.,  475. 

§  8037.  Where  mortgaged  real  property  is  conveyed  in  trust  for  the  benefit  of  children  in 
being  and  which  may  be  born,  a  bill  of  foreclosure  must  join  as  parties  those  children  in  being 
lit  the  time.     Clark  v.  Reyburn,  8  Wall.,  3l8. 

§  803S.  When  a  party  bought  premises  subject  to  a  mortgage,  and  as  part  of  the  considera- 
tion undertook  to  pay  the  mortgage,  a  bill  to  foreclose  should  join  as  a  party  the  original 
mortgagor.     Matcalm  v.  Smith,*  6  McL.,  416. 

g  3039. suits  to  set  aside  conveyances. —  A  bankrupt  is  not  a  necessary  party  to  a  bill 

filed  by  his  assignee  to  set  aside  a  conveyance  as  fraudulent     BufiRngton  v,  Harvey,*  5  Otto, 
891. 

t^  3040.  A  mortgage  creditor  who  receives  the  proceeds  of  the  estate  at  a  judicial  sale  is  a 
necessary  party  to  a  suit  in  equity  to  set  aside  the  sale,  and  the  difficulty  is  not  avoided  by  an 
allegation  that  be  is  beyond  the  jurisdiction  of  the  court.  Coiron  v.  Millaudon,*  19  How., 
113. 

§  8041.  In  a  suit  by  a  creditor  to  reach  property  conveyed  by  a  debtor  to  secure  a  surety 
on  a  note,  the  grantee  and  surety  are  necessary  parties;  but  this  does  not  apply  where  the  bill 
seeks  relief  on  the  ground  that  the  property  was  conveyed  in  fraud  of  creditors.  McRae  v. 
Branch  Bank  of  Alabama,*  19  How.,  376. 

§  304^.  It  seems  that  the  heirs  and  devisees  of  a  deceased  person  should  be  made  parties  to 
a  bill  in  equity  seeking  to  set  aside  certain  conveyances  of  the  deceased  and  subject  the 
property  to  the  payment  of  his  debts.     Walker  v.  Powers,  14  Otto,  245. 

§  3043.  Under  a  bill  to  set  aside  a  deed  for  fraud  upon  or  undue  influence  over  a  deceased 
ancestor,  a  sale  and  repayment  of  purchase  money  advanced  by  the  grantee  cannot  be  de- 
creed unless  all  the  heirs  are  made  parties  to  the  proceedings.  Harding  v.  Handy,  11  Wheat., 
108. 

§  8044.  When  third  parties  bring  a  bill  to  vacate  as  fraudulent  a  mortgage  sale  regular  and 
complete  according  to  law,  it  is  a  fatal  defect  to  omit  the  plaintiff  to  the  original  suit  as  a 
party.    Harwood  v.  Railway  Co.,  17  Wall.,  78. 

^  8045.  An  alleged  fraudulent  grantor  is  a  necessary  party  to  a  bill  to  set  aside  the  convey- 
ance.    Gaylords  v.  Kelshaw,  1  Wall.,  81. 

§  3046.  trustees. —  A  trustee  for  &feme  covert  or  a  minor  in  an  active  trust  must  be  a 

party  to  any  suit  intended  to  deprive  the  cestui  of  property  the  title  of  which  is  in  the 
trustee.     O'Hara  t;.  McGonnell,*  3  Otto,  150. 

§  3047.  Where  A.  holds  land  partly  in  trust  for  B.  and  partly  for  himself  to  secure  advances 
made  by  him  on  account  of  the  purchase  of  such  land,  A.  is  a  necessary  party  to  a  bill 
brought  by  B.  to  require  an  alleged  mortgagee  of  the  land  to  execute  a  discharge  of  such  raort-  - 
gage.  He  would  be  a  proper  party,  as  trustee,  to  a  bill  brought  by  his  cesttii  que  trust,  and 
he  is  also  a  proper  party  to  represent  and  protect  his  own  personal  interest.  XJpham  t7. 
Brooks,  2  Story,  623. 

§  3048.  The  trustees  named  in  a  deed  of  assignment  for  the  benefit  of  creditors  are  neces- 
sary parties  defendant  to  a  suit  in  equity  by  one  of  those  creditors  against  the  administrator 
of  the  assigning  debtor,  seeking  to  follow  a  certain  sum  of  money  alleged  to  have  been  as- 
signed by  such  deed,  as  a  trust  fund  in  the  administrator's  hands.  Goodman  v,  Niblack,  13 
Otto,  556. 

§  3049.  When  the  trustee  of  a  mortgage  trust  fails  to  give  bond  so  that  he  can  act  under 
his  statutory  power  upon  default,  and  the  equitable  owner  brings  a  bill  to  foreclose,  the 
trustee  must  be  made  a  party  with  the  mortgagor.     Gardner  r.  Brown,  21  Wall.,  86. 

§  3050. corporations  and  stockholders. —  Where  the  object  of  a  bill  is  to  compel  the 

transfer  of  stock  on  the  books  of  a  corporation,  the  corporation  is  a  necessary  party.   Kendig 
V.  Dean,*  7  Otto,  423. 

§  8051.  A  corporation  should  be  made  a  party  to  a  bill  brought  by  Bome  of  its  stockholders 
to  set  aside  a  conveyance  made  by  it.    Samuel  v.  Holladay,  Woolw.,  400. 

g  3052.  A  suit  in  equity  against  stockholders  of  an  insolvent  corporation  to  compel  them 
to  account  for  unpaid  subscriptions  to  stock  and  for  dividends  improperly  declared  is  a  sort 
of  equitable  garnishment.  To  such  a  suit  the  corporation  is  a  necessary  party,  for  if  not  made 
a  party  it  is  bound  by  the  decree,  and  the  defendants  might  be  twice  vexed.  Dormitzer  t?. 
Illinois,  etc..  Bridge  Co.,  6  Fed.  R.,  217. 

§  8058.  Stockholders  of  a  railroad  company  will  be  let  in  as  parties  defendant  to  a  bill  in 
equity  against  such  company  to  foreclose  a  mortgage  on  its  property  when  it  appears  that 
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the  directors  of  the  company  have  made  fraudulent  contracts  and  are  acting  adversely  to  the 
interests  of  the  stockholders;  but  if  it  appears  that  no  interest  or  property  will  remain  to  the 
stockholders  after  the  payment  of  all  just  claims,  then  it  is  doubtful  whether  or  not  they  can 
be  made  parties.     Bayliss  v.  L.  M.  &  B.  R'y  Co.,  8  Biss.,  193. 

§  3054.  After  the  consolidation  of  independent  railroad  companies,  a  bill  by  a  stockholder 
in  one  of  the  original  companies  against  its  president  and  directors,  seeking  to  have  the  act 
of  consolidation  declared  void,  will  be  defec;tive  as  to  parties,  as  the  president  and  directors 
of  the  consolidated  company  are  indispensable.     Tyson  v.  Mahone,*  1  Hughes,  80. 

§  $055.  Where  a  corporation  has  created  a  lien  upon  its  property  in  order  to  secure  a  prom- 
ise to  pay  certain  money,  and  the  liability  of  the  stockholders  thereunder  is  a  joint  and  sev- 
eral personal  obligation,  such  stockholders  are  proper  parties  defendant  to  a  suit  in  equity  to 
enforce  the  lien.     Marine,  etc.,  Co.  v,  Bradley,  15  Otto,  175. 

^  8056.  Where  a  corporation  executed  several  sets  of  bonds  secured  by  mortgages,  which 
were  afterwards  foreclosed,  and  the  entire  property  was  sold  in  the  foreclosure  proceedings 
to  another  corporation,  a  bill  to  set  aside  the  sale  by  certain  stockholders  of  the  first  corpora- 
tion against  the  purchaser,  which  omitted  to  join  as  parties  the  remaining  stockholders,  or 
any  of  the  trustees  under  the  various  mortgages,  was  defective  as  to  parties.  Ribon  v.  Rail- 
road Companies,*  16  Wall..  446. 

§  80o7.  Assuming  that  a  bondholder  of  a  railroad,  who  is  also  a  creditor  secured  by  a  mort- 
gage on  land  granted  by  congress,  has  such  a  special  interest  in  the  railroad  property  that  he 
may  bring  suit  to  prevent  a  corporation  from  taking  the  name  of  the  railroad  company,  from 
fraudulently  issuing  bonds  in  that  name  and  obtaining  the  mortg:aged  land,  still  the  railroad 
company  must  be  made  a  party  to  the  suit,  either  plaintiff  or  defendant.  If  the  company  re- 
fuses to  sue  after  being  requested,  the  creditor  may  allege  such  fact  in  his  bill  and  make  the 
company  a  defendant.     Newby  v.  The  Oregon  Central  R.  Co.,  Deady,  609. 

^  8058.  Where  a  bill  had  been  filed  by  individual  bondholders  under  a  mortgage,  alleging 
a  default  on  the  mortgage  and  that  the  trustees  had  refused  to  institute  foreclosure  proceed- 
ings, and  the  trustees  thereupon  filed  a  petition  alleging  that  they  had  not  refused  to  insti- 
tute the  proceedings,  and  asking  that  they  might  be  made  complainants  instead  of  defendants 
in  the  suit,  all  parties  consenting  to  the  petition,  it  was  granted,  and  the  trustees  were  placed 
in  control  of  the  suit.     Richards  V,  Chesapeake  &  Ohio  R.  R.  Co.,*  1  Plughes,  28. 

§  8059.  Individual  shareholders  whose  interest  is  merely  nominal  cannot  maintain  a  bill  to 
set  aside  a  transfer  made  by  the  corporation ;  nor  can  individual  shareholders  maintain  a  bill 
in  their  own  names  where  the  only  complaint  is  that  the  corporation  neglects  to  enforce  its 
rights  against  strangers;  but  it  must  appear  that  the  charter  powers  have  been  exceeded,  that 
a  breach  of  trust  has  been  committed,  or  that  such  shareholders  will  in  some  way  suffer  ir- 
reparable damage.     Samuel  v.  Holladay,  Woolw.,  400. 

S  8000.  Who  are  not  Dece^sary  parties  — Generally. —  No  one  need  be  made  party  com- 
plainant to  a  suit  in  equity  for  the  recovery  of  land  m  whom  there  exists  no  interest;  and  no 
one  need  be  made  party  defendant  from  whom  notlung  is  demanded.  Kerr  v.  Watts,  6 
Wheat,  550.  » 

§  8061.  Where  a  decree  can  be  made  without  affecting  the  interest  of  a  person  interested 
in  the  subject-matter  of  the  suit,  such  person  need  not  be  made  a  party  to  the  suit.  Story  r. 
Livingston,  18  Pet.,  350. 

g  30U2.  A  person  alleged  in  the  answer  to  have  an  interest  in  the  subject-matter,  but  not 
otherwise  shown  or  proved  to  have  such  an  interest,  is  not  a  proper  party  to  the  suit.  McCoy 
V.  Rhodes,  11  How.,  131. 

g  80G«I.  As  a  general  rule  every  person  interested  in  the  subject-matter  of  a  suit  in  equity 
should  be  made  a  party  to  the  bill;  but  no  one  need  be  made  a  party  against  whom,  if  brought 
to  a  hearing,  the  plaintiff  can  have  no  decree.  So  a  bankrupt  who  has  obtained  his  discharge 
from  the  debt  on  which  a  suit  is  founded  is  not  a  necessary  party  to  such  suit.  Van  Reimsdyk 
V,  Kane.  1  Gall.,  871. 

g  8004.  Only  those  are  necessary  parties  to  a  bill  in  equity  who  are  known  to  the  complain- 
ant to  have  a  legal  or  equitable  interest  in  the  property  concerned,  or  whom  the  pleadings  and 
proofs  show  to  have  such  an  interest  as  that  the  court  cannot  proceed  to  a  decree  without 
bringing  them  into  the  case.  So  to  a  bill  to  foreclose  a  mortgage,  where  the  defense  was  a 
sale  by  the  trustee  under  the  mortgage,  of  which  sale  there  was  no  memorandum  in  writing, 
held,  the  alleged  purchaser  under  such  sale  was  not  a  necessary  party.  Cook  v.  Milliard,  9 
Fed.  R,4. 

g  3065.  When  a  bill  is  brought  for  relief  all  persons  materially  interested  in  the  subject  of 
the  suit  ought  to  be  made  parties,  either  as  plaintiffs  or  defendants,  in  order  to  avoid  a  mulii- 
pHcity  of  suits,  and  that  there  may  be  a  complete  and  final  decree  between  all  parties  inter- 
ested. But  this  is  a  rule  established  for  the  convenient  administration  of  justice,  and  is  subject 
to  many  exceptions ;  and  i^  more  or  less  a  matter  of  discretion  in  the  court ;  and  ought  to  bo 
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restricted  to  parties  wliose  interest  is  involved  in  the  issue  and  to  be  affected  by  the  decree. 
So,  in  a  suit  by  a  cestui  que  trust  to  compel  a  bank  to  allow  a  certain  transfer  of  its  stock,  the 
trustee,  in  whose  name  the  stock  stands,  and  who  is  perfectly  willing  that  the  transfer  should 
be  made,  need  not  be  made  a  party,  since  no  decree  can  be  made  against  him.  Mechanics' 
Bank  of  Alexandria  v.  Seton,  1  Pet.,  209. 

§  8066.  In  a  suit  by  a  town  to  obtain  the  legal  title  to  property  held  by  a  trustee  for  a  so- 
ciety, the  society  was  not  a  party  and  was  not  necessary  as  a  party,  so  that  its  rights  in  the 
property  as  against  the  town  were  not  concluded  by  the  suit.  Society  for  the  Propagation  of 
the  Gospel  v.  Hartland,*  3  Paine,  536. 

g  8067.  One  whose  prior  right  to  satisfaction  out  of  funds  in  controversy  is  acknowledged 
by  both  parties  to  the  controversy  is  not  a  necessary  party.  Andrews  v.  Smith,*  19  Blatch., 
100. 

§  8068.  The  drawer  of  a  bill  of  exchange,  who  has  paid  it,  is  not  a  necessary  party  to  a  bill 
in  equity  to  enjoin  a  judgment  at  law  by  an  indorsee  against  an  indorser  of  the  bill.  Atkins 
r.  Dick,  14  Pet..  114. 

§  3069.  When  a  release  has  been  fraudulently  obtained  from  one  of  two  joint  contractors, 
the  latter,  though  a  proper  party,  is  not  indispensable  in  a  suit  by  the  other  contractor  against 
the  other  party  to  the  contract.     Canal  Co.  v.  Gordon,  6  Wall.,  561. 

§  8070.  In  a  suit  by  an  assignee  of  a  patent  to  restrain  infringement  of  it,  a  mere  licensee  of 
the  right  to  use  such  patent  is  not  a  necessary  party,  such  licensee  having  no  interest  capable 
of  affording  the  foundation  of  a  suit.  G.  &  B.  Sewing  Machine  Co.  v.  Sloat,*2  Fish.  Pat  Cas., 
112. 

§  8071.  In  a  suit  to  restrain  the  infringement  of  a  patent,  there  being  evidence  that  a  person 
not  made  a  party  to  the  bill  has  an  interest  in  any  amount  to  be  recovered  in  the  suit,  such 
person  may  file  a  disclaimer  of  such  interest,  and,  having  done  so,  need  not  be  made  a  party 
complainant.     Graham  v.  Geneva  Lake  Crawford  Manufacturing  Co.,  11  Fed.  R.,  138. 

§  8073.  The  creditors  are  not  generally  necessary  or  proper  parties  to  a  bill  to  wind  up  a 
partnership.     Hoxie  v.  Carr,  1  bumn.,  178. 

§  8078.  An  administrator  may  bring  a  bill  for  an  account  against  the  intestate's  surviving 
partner,  although  he  alleges  himself  to  be  the  only  heir,  when  there  are  others  not  made  par- 
ties; since  the  heirs  need  not  be  made  parties  at  all,  but  may  claim  a  distribution  of  the  money 
after  a  decree  in  favor  of  the  administrator.     Moore  t\  Huntington,  17  Wall.,  422. 

§  8074.  It  is  not  necessary  for  an  assignee  to  make  the  bankrupt  a  party  to  a  bill  to  set 
aside  conveyances  of  the  bankrupt  on  the  ground  of  fraud.  Buffiugton  v,  Harvey,*  17  N.  B.  R., 
474. 

§  8075.  Upon  a  bill  to  enforce  a  trust  against  an  administrator,  and  to  have  the  claim  in  re- 
spect to  said  trust  treated  as  a  specialty  debt,  it  is  not  necessary  to  make  the  other  creditors 
of  the  intestate  parties,  although  the  personal  estate  will  not  be  sufficient  to  pay  them.  Bur- 
ton v.  Smith,  4  Wash.,  522. 

^  8076.  If  a  deed  is  made  by  one  of  several  co-tenants,  whether  joint  or  tenants  in  com- 
mon, purporting  to  convey  by  way  of  mortgage  the  whole  property,  and  the  mortgagee 
brings  a  bill  to  foreclose,  it  is  not  necessary  to  join  as  defendants  the  tenants  who  did  not 
convey,  as  their  shares  of  the  property  will  not  be  affected  by  the  decree  of  foreclosure. 
Stephen  v.  BeeJl,  22  Wall,  329. 

§  8077.  If,  in  a  suit  in  equity  against  several  defendants,  brought  by  an  assignee  in  bank- 
ruptcy to  set  aside  certain  conveyances  made  by  the  bankrupt  to  the  defendants,  as  being 
fraudulent,  the  decree  is  against  the  defendants  separately,  and  relates  to  property  conveyed 
to  them  at  different  times  and  by  separate  conveyances,  all  the  defendants  need  not  join  as 
parties  to  an  appeal.     Forgay  v.  Conrad,  6  How.,  201. 

g  8078.  The  bankruptcy  of  a  mortgagor  and  the  appointment  of  an  assignee  does  not  render 
void  judicial  proceeding  of  foreclosure  pending  in  a  state  court.  The  assignee  might  inter- 
vene and  become  a  party,  but  it  is  not  necessary  that  he  should  be  made  a  party.  Eyster  v. 
Guff,*  18  Alb.  L.  J.,  272. 

§  8079.  The  lands  of  a  deceased  debtor  in  Georgia  are  liable  in  equity  for  the  payment  of 
his  debts  without  making  the  heir  a  party  to  the  suit.     Telfair  v.  Stead,  2  Cr.,  407. 

§  8080.  To  a  bill  in  equity  to  enjoin  as  a  public  nuisance  a  bridge  across  a  river,  brought  by 
the  part  owner  of  a  steamboat  \c  ho  has  sustained  special  damages,  the  other  part  owners  are 
not  necessary  parties.     M.  &  M.  K.  R.  Co.  r.  Ward,  2  Black,  485. 

g  8081.  To  a  bill  in  equity  against  a  rail  way  company  brought  by  the  trustee  for  the  bond- 
holders, a  corporation  which  has  become  interested  in  the  subject-matter  of  the  litigation, 
pendente  liie,  by  becoming  consolidated  with  the  defendant  company,  is  not  a  necessary  party, 
but  will  be  bound  without  being  brought  into  court.     Pullan  v,  C.  &  C.  R.  R.  Co.,  4  Biss.,  85. 

§  8082.  A  collector  of  a  port  who,  as  such,  has  possession  of  goods  stored  in  a  bonded  waic- 
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house  is  not  a  proper  party  to  a  suit  touching  the  title  to  those  goods  when  it  is  not  alleged 
chat  he  is  acting  wrongfully.    Rateau  v,  Bernard,  8  Blatch.,  244. 

§  8083.  To  a  bill  by  an  assignee  iu  bankruptcy  to  set  aside  a  voluntary  conveyance  in  trust  fur 
creditors  made  previously  to  the  bankruptcy,  the  bankrupt  himself  is  not  a  necessary  party, 
since  the  bankrupt  can  have  no  interest  in  any  of  the  property  involved^  Harding  v.  Crosby, 
17  Blatch.,  348. 

§  8084.  The  fact  that  one  out  of  five  trustees  for  the  bondholders  under  a  mortgage  given 
by  a  corporation  is  a  resident  of  the  District  of  Columbia  does  not  prevent  a  foreclosure  suit 
from  being  brought  in  the  United  States  court  by  a  bondholder,  charging  refusal  of  the  trustees 
to  foreclose,  if  the  other  four  trustees  are  before  the  court  as  defendants.  Stewart  v,  C.  &  O. 
Canal  Co.,  4  Hughes,  41. 

§  3083.  In  a  suit  brought  in  Maryland  by  aliens  claiming  shares  in  an  intestate  estate  as 
next  of  kin,  where  one  of  the  complainants  was  a  sister  of  the  intestate,  and  the  other  two 
complainants  were  children  of  a  brother  of  the  intestate  who  had  died  before  the  death  of 
the  intestate,  hMj  although  an  administrator  of  the  brother  would  be  the  proper  person  to 
receive  his  distributive  share,  still,  since  it  would  not  be  known  until  the  suit  was  decided 
whether  there  would  be  any  assets  requiring  the  appointment  of  an  administrator  in  Mary- 
land or  not,  the  brother's  interest  in  the  suit  might  be  represented  by  his  children.  Sullivan 
V.  Andoe,  4  Hughes,  290. 

^  llOHii,  To  a  bill  by  a  specialty  creditor  of  an  intestate  against  the  administrator  for  an  ac-< 
count  the  other  creditors  need  not  be  made  parties,  for  the  administrator  represents  such 
creditors  and  must  defend  their  interests ;  and  they  will  be  bound  by  any  judgment  or  decree 
against  him  affecting  the  assets  of  the  estate.     In  cases  of  collusion  with  the  executor  or  ad- 
ministrator the  case  is,  of  course,  different.     Burton  v.  Smith,  4  Wash.,  522. 

%  3087.  To  a  suit  by  the  next  of  kin  of  A.,  to  obtain  a  distributive  share  of  his  estate, 
brought  against  the  administrator  of  A.'s  executrix,  who  U&d  collected  A«'s  property  during 
her  life-time,  such  administrator  being  in  possession  of  the  property,  and  having  made  an  in- 
ventory describing  the  property  as  that  of  the  executfix  of  A.,  the  legal  representative  of  A. 
is  not  a  necessary  party,  the  subject-matter  of  the  suit  not  being  in  his  hands.  Wisuer  v. 
Barnet.  4  Wash.,  631. 

§  3088.  To  a  bill  to  enjoin  the  defendant  from  seizing  upon  execution,  directed  against  the 
plaintiff  personally,  property  held  by  the  plaintiff  as  executor,  the  legatees  named  in  tbe  will 
of  the- plain tiff*s  testate  are  not  necessary  parties.  The  executor  himself  represents  the  inter- 
ests of  the  legatees.     Labitut  v,  F^rewett,  1  Woods,  144. 

§  8089.  To  a  bill  brought  b«-  a  receiver  of  a  railroad  to  restrain  infringement  of  its  rights 
over  certain  land  granted  to  it,  the  ci'edttors  of  the  road  and  the  parties  applying  for  patents 
to  the  land  are  not  necessary  parties,  being,  as  they  are,  represented  by  the  receiver.  More- 
over, by  the  forty -eighth  equity  rule,  if  all  the  adverse  interests  in  a  case  are  represented,  as 
they  were  here,  a  court  of  equity  may  proceed  without  bringing  in  all  the  parties,  provided 
they  are  numerous,  and  cannot  be  brought  in  w*ithout  inconvenience  and  oppressive  delay. 
Gray  r.  Davis,  1  Woods,  420. 

g  3090.  When  a  state  is  concerned  the  state  should  be  made  a  party  if  it  can  be  done ;  that 
it  cannot  be  done  is  a  sufficient  reason  for  the  omission  to  do  it.  And  where  a  state  was  surety 
on  certain  bonds,  having  received  from  a  railroad  company,  the  principal  debtor,  indemnity 
in  the  form  of  a  statutory  lien  upon  its  property,  the  state  is  not  a  necessary  party  to  a  suit 
upon  the  bonds  for  unpaid  interest  and  for  a  sale  of  the  property  pledged  as  security,  it  not 
being  possible  in  this  instance  to  sue  the  state.    Young  v.  M.  &  £.  R.  R.  Co.,  2  Woods,  606. 

§  3001.  In  a  suit  in  equity  seeking  to  rescind  a  sale  by  an  auctioneer  on  the  ground  of  im- 
position and  fraud  in  the  sale,  by  means  of  puffing  or  by-bidding  on  the  part  of  auctioneer, 
the  latter  is  not  a  necessary  party.    Veazie  v.  Williams,  8  How.,  184. 

SS  3092.  To  a  bill  by  a  legatee  against  an  executor  and  a  residuary  devisee  asking  a  sale  of 
the  testator's  real  estate  in  order  to  satisfy  the  plain tiff*s  legacy,  the  personal  property  being 
exhausted,  a  special  devisee  living  out  of  the  jurisdiction  is  not  a  necessary  party,  particu- 
larly when  there  is  property  enough  within  the  jurisdiction  to  satisfy  the  legacy.  West  v. 
Smith,  8  How.,  402. 

§  3098*  When  no  interests  of  a  mortgagee  of  an  estate  are  called  in  question  by  proceedings 
to  set  aside  a  conveyance  of  such  estate  by  the  mortgagor,  alleged  to  be  in  fraud  of  creditors, 
the  niortgagee  is  not  a  necessary  party  to  such  proceedings.  Venable  v.  Bank  of  United 
States,  2  Pet.,  107. 

§  8094.  To  a  suit  between  two  states  to  settle  a  disputed  boundary,  the  inhabitants  of  the 
territory  in  dispute  need  not  be  made  parties.     Rhode  Island  v,  Massachusetts,  12  Pet.,  657. 

§  3095.  To  a  suit  by  a  *'  universal  legatee**  under  the  laws  of  Louisiana,  to  recover  property 
of  the  testator,  it  is  not  necetasary  tliat  the  executors  or  the  beneficiary  under  a  previous  will 
should  be  made  parties.    Gaines  v.  Hennen,  24  How.,  553,  505. 
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§  8096.  To  a  bill  to  restrain  a  public  officer  from  executing  an  unconstitutional  law  the 
state  cannot  be  made  a  party,  but  the  officer  may  be  sued  alone.  Bancroft  v.  Thayer,  5  Saw., 
502. 

§  8097.  Where  a  bill  in  equity  was  brought  between  two  parties  to  contest  the  ownership 
of  a  sum  of  money  awarded  by  commissioners  appointed  to  distribute  dn  indemnity  fund,  it 
was  held  that  the  other  claimants  interested  in  said  fund  were  not  necessary  parties,  although 
the  fund  was  not  sufficient  to  pay  all  the  claims  in  full.  Dutilh*s  Adm'r  v.  Coursault,  5  Cr. 
C.  C.  349. 

§  8098.  In  a  bill  to  get  possession  of  property  in  a  bonded  warehouse,  it  is  unnecessary  to 
make  the  collector  a  party,  where  there  is  no  allegation  that  he  is  acting  wrongfully  or  with- 
out authority  of  law.     Rateau  v,  Bernard,  8  Blatch.,  244. 

§  8099.  All  persons  having  distinct  interests  must  undoubtedly  be  brought  into  court  in 
an  equity  suit;  but  where  the  interest  of  one  person  is  involved  in  that  of  another,  the  other 
possesses  the  legal  right,  so  that  the  interest  may  be  asserted  in  his  name,  it  is  alway  neces- 
sary to  bring  both  before  the  court.  Thus,  where  the  plaintiff  sued  as  indorsee  on  a  bill  of 
exchange,  and  it  appeared  that  he  had  conveyed  to  one  Williams  all  his  choses  in  action^  au- 
thorizing safd  Williams  to  sue  for  them  either  in  his  own  name  or  the  name  of  the  plaintiff, 
it  was  held  that  inasmuch  as  bills  of  exchange  were  transferable  by  custom  merchant,  not  by 
assignments  under  statutes,  the  indorsee  was  proper  plaintiff  and  Williams  need  not  be 
joined.    Hopklrk  v.  Page,  2  Marsh.,  20. 

§  8100.  To  secure  a  debt  owing  the  complainant  a  debtor  had  conveyed  land  in  trust  to 
certain  trustees,  and  upon  refusal  to  pay  the  debt  the  bomplainant  brought  suit  in  equity  for 
the  sale  of  the  land.  Meantime  the  debtor  and  trustees  had  all  died,  but  the  last  surviving 
trustee  had  been  decreed  to  convey  the  land  to  the  debtor's  representatives,  and  sales  subject 
to  complainant's  lien  had  taken  place  under  the  decree.  Held,  that  the  complainant  need 
not  make  the  representatives  of  the  trustees  parties,  as  all  their  interest  had  ceased.  M'Call 
V.  Harrison,  I  Mar^h.,  126. 

§  8101.  Where  a  canal  company  has  agreed  that  upon  default  on  its  bonds,  which  were 
given  preference  over  all  subsequent  debts  made  by  the  company,  the  bondholders  might 
enter  into  the  receipt  of  the  tolls  and  water  rent,  and  default  ensues,  the  bondholders  may 
enjoin  the  company  from  issuing  promissory  notes  made  receivable  for  tolls  and  water  rents 
or  from  receiving  the  same  without  making  the  holders  of  the  notes  already  issued  parties. 
The  rights  of  the  holders  of  the  notes  are  not  affected  directly.  Vallette  v.  The  Whitewater, 
etc.,  Co.,  4  McL.,  192. 

§  8)02.  Where  suit  is  brought  in  equity  to  recover  profits  from  an  agent  who  has  fraudu- 
lently bought  in  tlie  name  of  third  persons  property  he  was  employed  to  sell,  the  third  per- 
sons are  not  necessary  parties  to  the  suit,  if  before  the  suit  they  conveyed  their  title  to  others 
who  are  made  respondents.     The  Northern  Pac.  R.  R.  Co.  v.  Kindred,  3  McC,  627. 

^  8108.  Where  a  corporation  after  contracting  debts  fraudulently  transfers  its  property  to 
another  corporation  which  has  notice  of  the  fraud,  and  a  creditor  of  the  first  corporation 
brings  suit  against  the  second  to  enforce  payment  of  his  debts,  the  president  of  the  first  corpo- 
ration should  not  be  made  a  party.     Hibernia  Ins.  Co.  v,  St.  Louis,  etc.,  Co.,  3  McC,  368. 

§  3104.  Where  a  suit  was  brought  in  equity  to  enjoin  the  working  of  a  mine  until  the  legal 
title  to  it  could  be  adjudicated,  and  certain  persons  in  interest  could  be  made  parties  to  the 
suit,  it  was  held  that,  since  no  act  was  required  to  be  performed  by  them  and  they  would  not 
be  injured  by  a  decree,  their  omission  was  no  bar  to  the  suit,  in  spite  of  the  general  rule  of 
equity  requiring  all  parties  in  interest  to  be  before  the  court.    United  States  v.  Parrott,  McAl., 

271. 

§  8105.  After  the  filing  of  an  original  bill  in  equity  the  court  allowed  the  complainants  to 
amend  by  making  certain  persons  parties  defendant.  No  amended  bill  was  filed  calling  on 
the  new  defendants  to  answer  the  original  bill,  and  the  original  bill  contained  no  allegations 
against  such  defendants.  Heldt  the  bill  must  be  dismissed  as  to  them,  although  they  came  in 
and  answered,  for  no  ground  of  relief  is  shown  against  them.  Andrew  v,  Solomon,  Pet.  C.  C, 

856. 

§  8106.  In  a  suit  in  equity  to  charge  the  defendants  as  trustees  of  certain  real  estate,  and 
to  compel  a  transfer  of  the  title,  a  previous  holder  of  the  legal  title  who  has  parted  with  his 
interest  and  claim  is  not  a  necessary  party  defendant.     Hardy  v.  Harbin,  4  Saw.,  536. 

§  8107.' stockholders. —  Neither  the  stockholders  nor  the  bondholders  of  a  railroad  are 

necessary  parties  to  a  creditors'  bill  against  the  road,  if  the  interests  of  each  class  are  fully 
represented  by  parties  before  the  court.     C,  R.  I.  &  P.  R.  R.*Co.  v.  Howard,  7  Wall.,  392. 

g  8108.  In  a  suit  by  the  creditors  of  a  corporation  to  enforce  payment  of  subscriptions  by 
stockholders,  it  is  not  necessary  to  join  all  the  stockholders.  Ogilvie  v,  Knox  Ins.  Co.,  22 
How.,  380,  391. 

g  8109.  In  a  bill  to  enforce  the  individual  liability  of  members  of  an  unincorporated  com- 
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paDy,  it  is  not  necessary  that  members  of  the  company  named  in  the  bill,  but  not  served  with 
process  to  appear,  should  be  parties  to  the  suit.     Riggs  v,  Swann,  8  Cr.  C.  C. ,  188. 

§8110.  A  bill  by  a  judgment  creditor  of  an  insolvent  corporation,  against  certain  delin- 
queiit  stockholders,  to  recover  the  amount  of  his  debt  out  of  their  unpaid  stock  subscriptions^ 
need  not  join  .all  the  stockholders  s^  defendants.    Hatch  v.  Dana,  11  Otto,  203. 

§3111.  In  a  bill  by  a  stockholder  to  enjoin  a  corporation  from  completing  a  fraudulent 
transaction  with  certain  third  persons,  it  was  held  on  demurrer  that  such  persons  were  not 
indispensable  parties  to  the  bill,  the  transaction  being  inchoate,  and  that  as  they  were  with- 
out the  reach  of  process,  the  bill  might  proceed  without  them  unless  it  afterwards  appeared 
that  their  interests  would  be  necessarily  affected  by  the  decree.  Abbot  v.  American  Hard 
Rubber  Co.,  4  Blutch.,  489. 

g  8112. st-nior  and  junior  iDonmbraucers.— When  a  state  which  is  first  mortgagee  of 

the  property,  tolls  and  revenues  of  a  canal  company  has  by  statute  waived  its  right  to  enforce 
such  lien  against  a  second  mortgage,  the  state  is  not  a  necessary  party  to  a  suit  to  foreclose 
the  second  mortgage.    Stewart  v.  C.  &  O.  Canal  Co.,  4  Hughes,  41. 

g  81 18.  Apart  from  exceptional  cases,  the  general  rule  is  that,  in  suits  by  junior  mortgagees 
to  foreclose,  prior  mortgagees  are  not  necessary  parties.    Jerome  v.  McCarter,  4  Otto,  784. 

§  81 14.  To  a  suit  by  a  senior  incumbrancer  to  enforce  his  lien,  the  holder  of  a  junior  lien 
is  not  a  necessary  party.     Howard  v.  M.  &  St.  P.  R.  Co.,  11  Otto,  887. 

§  8115.  A  subsequent  mortgagee  is  not  such  a  necessary  party  to  a  bill  by  a  prior  mortgagee 
to  foreclose  that  an  omission  to  make  him  a  party  will  allow  him  to  bring  a  bill  to  redeem 
after  a  purchaser  under  the  foreclosure  sale  has  held  the  property  sixteen  years.  Cleveland 
Ids.  Co.  v.  Reed,  1  Biss.,  1^0. 

§  8116.  Under  the  rules  of  the  supreme  court  a  decree  directing  the  sale  of  land  subject  to 
a  prior  incumbrance  ni:iy  be  made  without  having  the  prior  incumbrancer  before  the  court. 
Hagan  t?.  Walker,  14  How.,  29. 

§  8117.  A  wife  of  a  mortgagor  claiming  right  of  homestead  in  the  mortgaged  premises, 
such  right  being  held  to  have  tlie  force  of  an  incumbrance  subsequent  to  the  mortgage,  is  not 
a  necessary,  although  a  proper,  party  to  a  suit  to  foreclose  the  mortgage.  If  not  a  party,  her 
right  to  redeem,  on  payment  of  the  mortgage,  will  not  be  cut  off  by  the  suit,  Townsend  Sav. 
Bank  v.  Epping,  3  Woods,  890. 

^8118.  It  is  not  necessary,  in  a  suit  upon  second  mortgage  bonds  to  foreclose  the  mortgage 
securing  them,  to  make  the  holders  of  first  mortgage  bonds  parties.  Any  sale  under  such  suit 
must  be  made  subject  to  the  lien  of  the  first  mortgage  bonds.  If  the  first  mortgage  bond- 
holders were  represented  in  the  suit  by  trustees,  then  a  notice  calling  on  them  to  present  their 
bonds  before  the  master  would  be  binding ;  but  if  they  are  not  so  represented  their  rights  will 
not  be  affected  by  any  decree  in  the  case ;  and  they  cannot  interfere  until  there  has  been  a 
decree  of  sale,  and  the  property  has  been  sold,  when  they  may  proceed  in  a  suit  upon  the  first 
mortgage  bonds  to  subject  the  property  to  sale  again  to  satisfy  their  lien.  Young  v,  M,,  &  E. 
R.  R.  Co.,  2  Woods.  606, 

§8110.  Bill  in  name  of  attorney-general. —  A  bill  of  information  and  complaint  in  the 
name  of  the  district  attorney  in  behalf  of  the  United  States,  though  irregular  is  not  invalid, 
if  upon  examination  of  the  bill  it  appears  to  be  in  substance  a  proceeding  by  the  United 
States.     Benton  v.  Woolsey,*  12  Pet.,  27. 

^  8120.  Intervention  of  attorn ey-general. —  On  a  bill  filed  by  one  state  against  another  to 
establish  the  boundary  between  them,  the  attorney -general  may  intervene  by  information  on 
behalf  of  the  United  States  without  making  the  United  States  a  party  to  the  record,  and  may 
introduce  testimony  and  be  heard  at  the  argument.     Florida  v.  Georgia,  17  How..  478. 

§8121.  FIctitions  name.— A  person  cannot  be  made  a  p.^rty  to  a  bill  in  equity  under  a 
fictitious  name,  although  ignorance  of  his  real  name  is  alleged ;  a  service  of  a  subpoena  di- 
rected to  a  person  under  a  fictitious  name  is  void ;  and  the  defect  is  not  cured  by  an  appear- 
ance.    Ken.  S.  M.  Co.  v.  Day,  2  Saw.,  468. 

§  8132.  An  assignee  in  bankruptcy  of  a  surTiying  partner  is  the  proper  party  to  file  a 
bill  for  relief,  where  it  is  alleged  that  the  defendants  had  assigned  a  mortgage  to  the  partner- 
ship m  payment  of  a  debt,  the  assignor  not  to  be  responsible  for  the  title  of  the  mortgagor, 
and  that  the  mortgagor  had  no  title  and  was  bankrupt,  which  was  known  to  and  concealed 
by  the  assignees.    Pagan  v.  Sparks,*  2  VVash.,  825. 

g  8128.  The  representatives  of  the  deceased  partner  were  not  necessary  parties.     Ibid, 

^  3124.  Notice  to  party  not  fonnd.— Under  the  act  of  June  1,  1872,  a  party  who  cannot 
be  found  may  be  notified  pursuant  to  that  act,  in  a  case  which  was  pending  at  the  time  of  the 
passage  of  the  act,  if  such  party  was  not  sought  to  be  brought  in  until  after  its  passage. 
McBumey  v,  Carson,  9  Otto,  567. 

§  8125.  Appearance  of  party  not  served.— If  one  is  made  a  party  to  a  bill  by  the  aver- 
ments of  the  bill  and  process  is  prayed  for  against  him,  it  is  not  ground  of  demurrer  that  he 
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has  not  been  eerved  with  proceie.  He  may  enter  his  appearance,  or  may  be  found  in  the  dis- 
trict and  served,  and  want  of  such  service  is  not  a  defect  in  the  bill.  KUgour  v.  New  Orleans 
Gas  light  Co.,  2  Woods,  144. 

§  8126.  IH^fententB  in  tjimfc  Milg.— -  FsctiM  defendant  are  as  nrriMwiTy  to  taoa^-btlls  as  to 
original  bills,  and  their  appearance  is  enforced  by  process  in  the  same  manner.  Washington 
Railroad  v.  Bradleys,*  10  Wall,  29d. 

§8127.  A  lonatie  who  is  a  necessary  party  to  a  bill  in  equity  must  be  joined  and  the  court 
will  appoint  a  guardian  ad  litem.    Harrison  v.  Rowan,*  4  Wash.,  SOS. 

§  8128.  Persoual  representatives  or  heirs.^  Land  which  is  to  be  converted  into  money  is 
regarded  in  equity  as  money,  and  in  a  suit  of  which  this  is  the  subject-matter  personal  repre- 
sentatives rather  than  heirs  at  law  are  proper  parties.    Seymour  v.  Freer,  8  Wall,,  202. 

§  8129*  How  made  defendant. —  The  naming  of  a  person  as  defendant  in  a  bill  in  equity, 
with  a  prayer  for  process  against  him,  does  not  make  him  a  party.  To  be  a  party  to  the  suit 
he  must  be  served  with  process  or  appear  voluntarily.  C.  S.  M.  Co.  t;.  V.  &  G.  H.  W.  Co.,  1 
Saw.,  470. 

§8180.  Bill  to  redeem  in  Texas.-— In  Texas,  where,  if  a  deed  conveying  property  reserves 
a  vendor's  lien,  this  has  the  effect  of  a  mortgage  back  for  the  purchase  money,  a  vendee  under 
a  deed  so  reserving  a  lien  conveyed  to  a  trustee  for  a  joint-stock  company.  The  original 
vendor  then  brought  a  bill  to  foreclose  without  making  the  trustee  a  party.  Held,  the  com- 
pany was  entitled  to  redeem  thereafter,  their  right  not  being  foreclosed ;  and  the  trustee  hav- 
ing been  removed  and  no  new  one  been  appointed,  the  stockholders  might' themselves  file  the 
bill  to  redeem.    King  v.  Young  Men's  Association,  1  Woods,  386. 

§  8181.  Injunction  against  state  officers.—  A  circuit  court  of  the  United  States,  in  a  proper 
case  in  equity,  may  enjoin  a  state  officer  from  executing  a  state  law  in  conflict  with  the  con- 
stitution or  a  statute  of  the  United  States,  when  such  execution  will  violate  the  rights  of  the 
complainant.  If  the  state  is  concerned  it  should  be  made  a  party  if  possible.  If  impossible 
the  court  may  decree  against  state  officers  as  if  the  state  were  a  party.  In  deciding  who  are 
parties  to  the  suit  the  court  will  not  look  beyond  the  record.  Making  a  state  officer  a  party 
does  not  make  the  state  a  party,  although  its  law  may  have  prompted  his  action,  and  the 
state  may  stand  behind  him  as  the  real  party  in  interest  A  state  can  be  made  a  party  only 
by  shaping  the  bill  expressly  with  that  view,  as  where  individuals  or  corporations  are  intended 
to  be  put  in  that  relation  to  the  case.     Davis  v.  Gray,  16  Wall.,  208. 

§  8182.  A  suit  brought  by  the  Bank  of  the  United  States  to  restrain  the  officers  of  a  state 
from  acting  against  the  interests  of  the  bank  under  an  unconstitutional  law  of  the  state  may 
IN*ooeed  against  such  officers,  and  an  injunction  may  issue  against  them,  notwithstanding 
the  fact  that  the  state  is  not,  and  cannot  be  made,  a  party  defendant.  Ost>orn  v.  Bank  of 
United  States,  9  Wheat.,  78a 

§  8188.  Defendants  In  amended  bill. —  A  suit  cannot  be  considered  as  having  been  begun 
against  defendants  who  were  not  parties  to  an  original  bill,  but  were  brought  in  afterwutls 
by  an  amended  bilU,  before  such  amended  bill  was  filed ;  and  whether  the  statute  of  limita- 
tions is  a  bar  or  not  will  be  determined,  as  regards  such  new  defendants,  by  the  time  of  filing 
the  amended  bilL     Miller  v,  Mclntyre.  6  Pet.,  61. 

§  8184.  Defendants  not  Interested  In  suit. —  Where  certain  persons  have  been  joined  as 
defendants  in  a  bill  in  equity,  as  being  the  heirs  of  a  certain  person,  and  such  heirs  have  no 
interest  in  the  suit  and  no  decree  is  asked  against  them,  it  isino  objection  to  a  decree  for  the 
complainant  that  there  is  no  proof  that  the  persons  joined  as  heirs  are  really  heirs.  Boon's 
Heirs  v.  Chiles,  8  Pet,  632. 

§8185.  An  assignment  of  his  interest  by  a  defendant  pendente  UtedooB  not  defeat  the 
suit.  The  assignee  is  bound  by  what  is  done  against  him ;  and  he  may  at  his  own  election 
come  in  by  an  appropriate  application  and  make  himself  a  party,  or  he  may  act  in  the  name 
of  his  assignor.    Ex  parte  S.  &  N.  Ala.  R.  R  Co.,  6  Otto,  221. 

§8188.  Want  of  parties  in  a  bill  without  equity. —  Where  the  supreme  court  decided 
that,  upon  the  merits  of  a  suit  in  equity  before  them  on  appeal,  the  bill  should  be  dismissed 
for  want  of  equity,  they  refused  to  consider  a  question  as  to  the  want  of  parties  to  such  bill, 
which  question  had  been  raised  in  the  argument.     Prevost  u,  Gratz,  6  Wheat,  481. 

§  8187.  That  persons  are  Improperly  made  parties  does  not  oust  the  jurisdiction  of  the 
court  as  to  those  properly  before  it.     Bowman  v,  Wathen,  2  McL.,  519. 

§  8188.  Partition  of  real  estate  cannot  be  made  on  proceedings  to  which  several  persons 
interested  in  the  estate  are  not  made  parties.     Walker  v.  Parker,  13  Pet,  160,  174. 

§  8188.  Attorneys  made  parties. —  Where  the  parties  to  a  suit  had  made  a  settlement 
whereby  a  judgment  obtained  was  not  to  be  enforced,  and  an  injunction  had  been  granted 
against  enforcing  the  judgment,  field,  that  attorneys  in  the  first  suit  wh6  had  a  lien  on  the 
judgment  might  be  made  parties  to  the  suit  for  an  injunction  in  order  to  give  them  the  ben- 
efit of  an  appeal.    Patrick  v.  Leach,  8  McC,  555. 
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S  8140.  Hosband  as  proehela  ami.—  It  is  proper  for  a  husband  to  join  in  a  bill  as  prochein 
ami  of  his  wife  if  he  is  not  personally  interested.    Bein  v.  Heath,  6  How.,  228. 

^  8141.  Nominal  parties  import  those  to  whom  nothing  is  due  but  who  are  suing  in  their 
own  names  for  the  benefit  of  another.  A  cestui  que  trust  suing  the  debtor  of  his  debtor  under 
an  express  deed  made  by  tlie  latter  debtor  for  the  benefit  of  creditor  is  not  a  nominal  party, 
the  eestui  que  truM  suing  for  his  own  benefit.    United  States  v.  Myers,  2  Marsh.,  516. 

§  3142.  Administrator  as  plaintijflr  in  bill  for  specific  performance.—  Administrators  as 
such  are  not  proper  parties  to  a  bill  to  enforce  the  specific  performance  of  a  contract  to  con- 
vey land,  but  an  administratrix  who  is  a  widow  and  claimf  dower  as  widow  could  be  made  a 
party.     Armstrong  t\  Wyandotte  Bridge  Co.,  McCahon,  166. 

§  8148.  Bill  of  reylTOF  against  administrator. —  A  bill  of  revivor  cannot  be  brought  in  the 
circuit  court  for  the  district  of  Massachusetts  against  the  administrator  of  the  deceased  re- 
spondent in  the  original  suit  when  such  administrator  had  been  appointed  by  a  probate  court 
in  California,  but  has  never  been  appointed  administrator  in  Massachusetts.  Melius  t;.  Thomp* 
son,  1  Cliff..  125. 

g  8144.  Right  of  corporation  to  sue. —  When  a  corporation  has  been  made  a  defendant 
in  a  foreclosure  suit  by  the  plaintiffs,  and  has  beep  recognized  by  them  and  by  the  circuit 
court  and  the  supreme  court  of  the  United  States  as  a  corporation,  the  plaintiffs  cannot,  upon 
a  motion  that  the  receiver  be  discharged,  question  for  the  first  time  the  regularity  of  the  pro- 
ceedings by  which  the  company  was  incorporated.  Howard  v«  La  C.  &  M.  B.  B.  Co., 
Woolw,,  49. 

^  8145.  Salt  by  one  co-tenant.— When  a  bill  was  brought  against  certain  persons  for  alleged 
mismanagement  of  certain  property  delivered  to  them  under  a  written  contract,  and  it  ap- 
peared that  one  of  the  respondents  was  tenant  in  common  with  the  plaintiff  of  certain  of  the 
property,  and  that  the  contract  was  made  with  the  plaintiff  and  such  co-tenant  jointly,  it  was 
held  that  the  bill  might  be  maintained  by  the  plaintiff  alone  to  the  extent  of  his  interest: 
(1)  because  such  co-tenant  as  agent  of  the  other  respondents  was  alleged  to  have  joined  in  the 
mismanagement  and  could  not  be  both  plaintiff  and  defendant;  (2)  because  the  latter  was  co- 
tenant  as  to  only  a  portion  of  the  property,  and  the  contract,  though  in  terms  joint,  was 
single  in  interest ;  (8)  because  the  joinder  of  such  co-tenant  as  plaintiff  would,  by  reason  of 
his  residence,  defeat  the  jurisdiction  of  the  court.    Jewett  v.  Cunard,  8  Woodb.  &  M.,  277. 

8.  In  Admiralty, 

SuiOfART  —  Libel  for  benefit  of  self  and  insurers,  g  SH^—Part  owner  of  vessel  to  join  in  suit, 
§  8147.—  Practice  resembles  equity  rather  than  law,  ^  8148. —  Where  some  part  owners  re- 
fuse to  join,  §  8149. —  Amendment  not  to  substitute  new  libelant,  §  8160. 

§8146.  A  party  may  bring  a  libel  **  for  himself  and  for  the  use  and  benefit  of  "  his  insur- 
ers, but  it  should  appear  in  the  proofs  that  the  insurers  assented  to  this  suit,  or  tbey  would 
not  be  bound  by  it.    The  Anchoria,  §§  8151-8158. 

§  3147.  Part  owners  of  a  vessel  must  all  join  in  a  suit  on  a  joint  contract.  Bichmond  v. 
New  Bedford  Copper  Co.,  §§  3154-8156. 

^  8148.  Practice  in  admiralty  resembles  that  of  equity  rather  than  that  of  common  law. 
Hfid. 

g  8149.  Where  some  of  part  owners  of  a  vessel  refuse  to  join  in  a  suit  on  a  joint  contract, 
the  rest  may  sue  in  the  name  of  all  by  indemnifying  them  against  costs.    Ibid, 

§8160.  A  liboi  may  be  amended  as  to  parties,  but  one  sole  lil)elant  cannot  be  substituted 
for  another.  If  this  is  done,  however,  the  irregularity  may  be  waived  by  the  opposite  party. 
The  Detroit,  §§  8157. 8153. 

[Notes.— See  gg  8159-8206.] 

THE  ANCHORIA. 
(District  Court  for  New  Yoric:  9  Federal  Reporter,  840-842.    1882.) 

Opinion  by  Brown,  J. 

Statement  op  Factts. —  The  libel  in  this  case  was  filed  by  Thomas  C.  Camp- 
bell, ^'  for  himself  and  for  the  use  and  benefit  of  the  Ulster  Marine  Insarance 
Company  (limited),  his  insurers,"  against  the  steamers  Anchoria  and  the  Qaeen. 
The  libel  sets  forth  a  collision  in  mid-ocean  between  the  two  steamers  on  June 
13, 1S80,  whereby  goods  of  the  libelant  on  board  of  the  Anchoria  were  injured 
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or  destroyed  to  the  extent  of  about  $5,000,  and  that  the  goods  were  partially 
insured  by  the  Ulster  Marine  Insurance  Company  (limited),  which  had  paid  to 
him  on  account  of  the  insurance  the  sum  of  $2,576.18.  The  libelant  seeks  to 
recover  the  whole  amount  of  damage  to  the  goods,  for  the  use  of  the  insurance 
company  to  the  extent  of  the  amount  paid  bj'^  it,  and  the  residue  of  the  dam- 
age for  the  benefit  of  the  libelant  himself.  The  first  exception  to  the  libel  is 
that  the  libelant,  Campbell,  is  not  entitled  to  maintain  this  action  and  recover 
for  the  use  and  benefit  of  the  insurance  company  as  claimed. 

§  3151.  Libelant  may  sue  for  benefit  of  insurance  oompajiy. 

It  is  not  denied  that  all  persons  entitled  on  the  same  state  of  facts  to  partici- 
pate in  the  same  relief  may  join  as  libelants  (Ben.  Adm.  Pr.,  §  380),  but  it  is 
claimed  that  in  this  case  the  insurance  company  is  not  joined  as  libelant,  and 
that  the  practice  is  not  allowed  of  one  person  suing  for  the  use  of  another. 
The  claims  here  represented,  it  will  be  observed,  grow  out  of  the  same  trans- 
action, and  the  rights  of  the  insurance  company  arise  by  subrogation  to  a  part 
of  the  rights  of  the  libelant.  This  objection  now  made  seems  to  be  answered  by 
the  decision  in  the  case  of  Fretz  v.  Bull,  12  How.,  466.  In  that  case  a  flat-boat 
belonging  to  Bull  &  Co.,  the  libelants,  had  been  lost  by  a  collision,  as  well  as 
goods  of  the  libelants  loaded  upon  it.  An  insurance  company  had  paid  to  Bull  & 
Co.  the  whole  value  of  the  goods,  but  the  boat  was  not  insured.  The  libelants 
thereupon  brought  their  libel  precisely  in  the  form  of  the  libel  in  this  case,  to 
recover  for  themselves  the  value  of  the  boat,  and  for  the  use  of  the  insurance 
company  the  value  of  the  goods.  The  same  objection  now  urged  was  taken, 
and  the  court,  Wayne,  J.,  held  that  "the  parties  named  in  the  libel  have  re- 
spectively an  interest,  which  is  covered  by  the  principle  just  stated,  that  the 
same  state  of  facts  which  will  give  relief  to  one  will  permit  others  to  be  joined 
as  libelants.  It  is  no  substantial  objection,"  then,  say  the  court,  "  that  the  suit 
has  been  brought  in  the  name  of  Bull  &  Co.  for  the  use  of  the  Firemen's  In- 
surance Company."  The  Monticello  v.  MoUison,  17  How.,  152,  155;  Garrison 
V.  Memphis  Ins.  Co.,  19  How.,  312;  Hall  v.  Railroad  Cos.,  13  Wall.,  367. 

§  3152.  Authority  and  proof  of  same. 

The  verification  of  the  libel  made  by  the  attorney  states  that  his  information 
is  derived  in  part  from  the  representatives  of  the  insurance  company;  and  it 
may,  therefore,  be  perhaps  inferred  that  this  suit,  in  so  far  as  it  respects  the 
interests  of  the  insurance  company,  is  prosecuted  with  their  concurrence  and 
by  their  authority.  In  the  case  of  Fretz  v.  Bull,  that  fact  appeared  in  the 
proofs.  The  libel  does  not  in  this  case  directly  state  any  request  or  authority 
from  the  company  for  prosecuting  this  suit  in  their  behalf  or  for  their  use. 
Such  an  authority  should  appear  in  the  proofs  to  entitle  to  a  recovery  upon 
this  part  of  the  claim,  as  otherwise  the  insurance  company  would  not  be  bound 
hy  the  proceedings  or  by  the  judgment  rendered.  No  exception,  however,  was 
taken  on  this  ground.  The  exception  is  to  the  general  want  of  power  in  the 
libelant  to  sue  in  this  manner,  and  that  exception,  upon  the  authorities  above 
cited,  must  be  overrruled. 

§  3153.  Particularity  required  in  allegations  of  libel. 

The  nature  of  the  alleged  cause  of  action  sufficiently  appears  by  the  allega- 
tions in  the  libel.  The  third  and  fourth  exceptions  are  that  the  libel  does  not 
s^t  forth  with  sufficient  certainty  the  agreement  of  shipment  or  the  considera- 
tion for  it,  and  neither  the  terms  nor  a  copy  of  the  bill  of  lading;  and  it  is 
claimed  that  the  description  of  the  goods  is  not  sufficient  to  enable  the  An- 
choria  to  identify  them.    The  libel  refers  to  bills  of  lading,  but  it  does  not 
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give  either  their  dates  or  the  description  of  the  goods  as  stated  in  the  bills  of 
lading.  These  should  be  supplied,  together  with  the  names  of  the  consignees. 
The  claimants  are  also  entitled  to  a  statement  of  what  goods  were  *'  wholly 
lost,"  and  what  were  only  damaged ;  and  also  of  the  material  parts  of  the  con- 
tract of  the  policy  of  insurance  upon  which  any  rights  of  the  parties  may  de- 
pend, including  the  time  and  place  of  the  insurance,  the  persons  insured,  and 
their  interest  in  the  goods,  as  claimed  by  the  fifth  and  sixth  exceptions.  To 
this  extent  the  exceptions  are  sustained,  otherwise  overruled. 

RICHMOND  V.  NEW  BEDFORD  COPPER  COMPANY. 
(District  Court  for  Massachusetts:  2  Lowen,  815-320.     1874.) 

Libel  in  admiralty  bv  the  thirteen  owners  of  a  vessel  for  breach  of  a  con- 
tract  to  fit  out  a  vessel.  Three  of  the  owners  filed  a  statement  that  the  suit 
was  without  their  consent,  and  asking  that  their  names  be  stricken  out. 

§  3154.  Part  owners  of  a  ship  viust  sue  jointly  on  a  joint  contract. 

Opinion  by  Lowell,  J. 

It  is  a  rule  founded  in  justice  that  a  single  cause  of  action,  though  it  accrue 
jointly  to  several  persons,  ought  to  be  the  subject  of  but  one  suit,  and,  in 
whatever  mode  the  object  may  be  attained,  the  courts  must  manage  that  the 
controversy  shall  be  settled  once  for  all.  If  part  owners  of  ships  have  made 
a  contract  with  a  third  person  which  is  joint  in  its  nature,  no  doubt  this  rule 
applies  to  them,  and  their  action  on  the  contract  must  be  joint.  Story,  Partn., 
§  454.  The  defendants  argue  that,  at  common  law,  any  joint  contractor 
may  prevent  action  on  the  joint  contract  by  refusing  to  give  his  consent,  and 
that  in  this  respect  a  court  of  admiralty  will  follow  the  practice  at  law.  They 
admit  that  in  equity  a  way  might  be  found  out  of  the  difficulty. 

§  31 65«  Practice  in  admiralty  resembles  that  in  equity, 

Ko  authority  has  been  produced  for  the  assertion  that  the  practice  in  admi- 
ralty is  like  that  at  common  law  in  this  farticular,  excepting  some  very  gen- 
eral remarks  made  by  Conkling  and  Betts,  JJ.,  that  the  rules  of  admiralty 
resemble  substantially  those  of  other  courts.  This  is  true;  but  when  courts 
of  law  and  equity  differ,  the  practice  of  the  admiralty  resembles  much  more 
nearly  that  of  the  latter.  This  is  explained  in  part  by  the  fact  that  both  have 
borrowed  more  freely  and  for  a  longer  time  from  the  civil  law;  but,  however 
explained,  it  is  certain  that  their  systems  of  pleading  differ  essentially  from 
those  of  the  common  law.  This  is  even  more  true  of  the  adrairaltj'.  courts 
than  of  those  of  the  chancery.  The  former  have  not  full  chancery  powers, 
and  they  deal  wMth  a  limited  class  of  subjects;  but  all  their  processes  and 
modes,  both  of  practice  and  decision,  are  equitable.  Many  remarks  of  eminent 
jarists  sustain  this  statement.  Thus,  Mr.  Justice  Story:  "No  proceedings  can 
be  more  unlike  than  those  in  the  common  law  and  in  admiralty."  The  Ade- 
line, 9  Cranch,  284.  "  They  are  not  governed  by  the  strict  rules  of  the  com- 
mon law,  but  act  upon  enlarged  principles  of  equity."  The  Virgin,  8  Pet., 
550.  And  he  made  many  other  similar  observations  in  other  cases.  So  Lord 
Stowell:  '*  This  court  certainly  does  not  claim  the  character  of  a  court  of  gen- 
eral equity;  but  it  is  bound  by  its  commission  and  constitution  to  determine 
the  cases  committed  to  its  cognizance  on  equitable  principles  and  according  to 
the  rules  of  natural  justice."  The  Juliana,  2  Dodson,  521.  *'  Within  the  lim- 
its of  that  very  extended  equity,  which  the  court  is  in  the  habit  of  exercising." 
The  Fortitudo,  2  Dodson,  70.    Mr.  Benedict  says  that  the  American  admiralty 
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is  freer  from  technical  trammels  than  either  the  common  or  civil  law.  Adm. 
Prac,  §  358.  It  would  be  easy  to  multiply  quotations  of  a  similar  purport^ 
but  a  brief  review  of  certain  well-known  classes  of  decisions  will  be  of  more 
value  than  any  general  remarkSj  even  of  the  most  eminent  jurists.  Courts  of 
admiralty  have  never  had  a  statute  of  jeofails,  and  have  never  needed  one. 
So  far  have  they  carried  the  power  to  allow  amendments  that  it  has  been  laid 
down  by  the  highest  authority  that  an  action  can  never  fail  for  want  of  proper 
allegations,  if  merits  clearly  appear  in  the  record.  And  several  cases  have 
been  sent  back  from  the  supreme  court  with  orders  to  permit  amendments  and 
then  to  proceed  to  a  decree.  I  am  not  speaking  of  amendments  to  introduce 
new  facts,  but  those  of  either  form  or  substance  to  conform  to  evidence.  See 
The  Adeline,  9  Cranch,  244;  The  Caroline,  7  Cranch,  496;  The  Anne,  id.,  570; 
The  Edward,  1  Wheat.,  261 ;  Newell  v.  Norton,  3  Wall.,  257. 

These  great  powers  are  derived  from  the  very  constitution  of  the  court  and 
the  immemorial  course  of  its  proceedings.  So  it  has  more  than  all  the  powers 
of  a  court  of  equity,  in  permitting  a  joinder  of  actions,  as  where  all  the  seamen 
or  all  the  salvors  of  a  vessel,  though  their  rights  may  be  totally  distinct  and 
several,  are  permitted  and  even  required  to  join  in  one  action.  When  the  law 
did  not  permit  parties  to  be  witnesses,  courts  of  equity  would  authorize  plaint- 
iffs to  withdraw  from  a  suit  in  order  to  testify  in  some  cases.  Courts  of  ad- 
miralty permitted  the  testimony  without  requiring  the  withdrawal.  So  in 
these  courts,  either  party  can  interrogate  the  other,  and  not  merely  the  plaint- 
iff the  defendant  as  in  equity.  It  has  always  treated  seamen  as  equity  treats 
wards,  etc.,  and  has  set  aside  in  their  favor  contracts,  whether  sealed  or  not, 
which  were  found  to  be  oppressive.  Within  its  sphere  it  has  full  and  equitable 
powers  to  marshal  legal  and  equitable  liens  on  a  ship  or  on  any  fund  lawfully 
in  its  custody.  These  examples  show  the  freedom  from  technical  rules  and 
the  analogy  to  the  proceedings  in  equity  which  were  adverted  to  by  the  au- 
thors I  have  cited. 

§  31 66.  W/ien  some  of  part  owners  refuse  to  sue  o«  a  Joint  contract  the  oHiers 
may  sue  iy  indemnifying  them  against  costs. 

I  understand  it  to  be  admitted  that  the  plaintiffs,  who  ask  to  have  their 
names  stricken  from  the  pleadings,  own  but  an  insignificant  fraction  of  the 
ship  concerning  which  the  contract  was  made;  and,  if  so,  they  ought  by  all 
analogs'  to  be  subject  to  the  vote  of  the  majority  in  bringing  a  joint  action. 
There  is  no  ground  of  reason,  or  of  general  law,  apart  from  a  supposed  tech- 
nical rule  of  pleading,  which  would  authorize  the  minority  to  put  a  veto  on  this 
or  any  other  honest  proceeding  on  the  part  of  the  other  owners,  and  when 
this  is  admitted,  and  that  a  court  of  equity  would  not  stop  its  course  for  such 
a  motion,  the  case  seems  to  be  ended.  I  am  not,  however,  prepared  to  admit 
that  a  court  of  common  law,  at  the  present  day,  would  permit  the  three  pro- 
testing plaintiffs  to  go  out  of  court.  The  cause  of  action  must  be  settled  in 
one  suit,  and  there  is  nothing  the  plaintiffs  can  lose  but  costs;  and  if  some  of 
the  owners  desire  one  court  and  some  another,  and  some  none,  justice  seems 
to  demand  that  the  greater  part  in  value  should  prevail  and  that  the  recusants 
should  be  indemnified  for  costs.  The  common  law  of  England  appears  to  be 
settled  according  to  the  view  just  mentioned,  and  before  I  had  examined  the 
late  cases  in  that  country,  I  ventured  to  suppose  such  to  be  the  law  of  Massa- 
chusetts. I  have  not  found  any  case  in  this  state  directly  in  point  one  way  or 
the  other,  and  I  remain  of  the  same  opinion. 

The  latest  English  writer  on  the  subject  says :  '^  One  of  the  co-plaintiffs  has 
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a  right  to  bring  an  action  in  the  name  of  both,  nor  has  the  court  any  right  to 
interfere  unless  the  co-plaintiff^s  name  has  been  used,  not  only  against  his  will, 
but  fraudulently."  Dicey  on  Parties,  p.  108.  The  following  oases,  most  of 
which  are  cited  by  Mr.  Dicey,  sustain  his  summary  of  the  law:  Whitehead  v. 
Hughes,  2  DowL  Prac.  Cases,  238 ;  Emery  v.  Mucklow,  10  Bing.,  23 ;  Laws  v. 
Bott,  16  Mees.  &  W.,  300;  ^  parU  Turquand,  1  Mont.,  D.  &  De  Gex,  475; 
1  Lindley,  Partn.,  226.  The  principle  of  these  decisions  is  as  well  fitted  to  a 
case  of  ten  against  three  as  of  one  against  one,  especially  as  the  ten  have  a 
preponderance  and  not  a  mere  equality  of  interest.  The  learned  author  goes 
on  to  say  that  the  partner  or  other  co-plaintiflf  is  not  without  remedy,  because 
he  may  either,  first,  require  indemnity,  and  have  the  suit  stayed  until  it  is 
furnished,  or,  second,  release  the  action.  The  latter  course  is  a  bar  at  law, 
unless  the  release  is  fraudulent,  and  only  leaves  the  releasor  liable  to  his  co- 
partners for  damages.  It  can  hardly  be  even  at  law  that  one  owner  in  a  ship 
known  to  the  defendant  to  be  so  can  release  a  cause  of  action  accruing  to  all 
the  owners.  That  would  closely  resemble  the  undertaking  by  a  tenant  in 
common  of  land  to  give  a  valid  acquittance  to  the  terre  tenant,  after  notice  to 
the  latter  to  pay  the  other  share  to  the  true  owner,  which  was  not  permitted 
at  law.  Harrison  v.  Barnby,  5  T.  R.,  246.  If  one  co-owner  has  received  his  own 
part,  say  of  the  freight  or  other  money  due  to  the  owners,  it  is  left  doubtful 
by  Mr.  Justice  Story  whether  the  remaining  owners  can  sue  at  law  or  must 
resort  to  equity.  Story,  Partn.,  §  454,  note  2.  My  impression  is  that  in  Mas- 
sachusetts it  might  be  considered  that  a  severance  had  been  effected  by  the 
consent  of  the  defendants,  and  if  so  the  remedy  would  remain  good  at  law. 
"  If,"  says  Parsons,  C.  J.,  "  a  factor  should  in  fact  account  with  and  pay  one 
partner  his  share,  and  thereby  discharge  all  his  interest  in  the  partnership, 
this  would  be  an  implied  engagement  to  account  with  each  partner  severally." 
Austin  V.  Walsh,  2  Mass.,  405.  In  this  case  there  is  no  plea  or  suggestion 
that  the  three  recusant  plaintiffs  have  undertaken  to  release  either  their  own 
interest,  or  that  of  all  the  owners,  and  the  libel  stands  simply  as  one  they 
do  not  care  to  prosecute.  I  do  not  think  the  other  owners  can  be  put  in  a 
worse  position  by  their  objection  than  if  there  had  been  an  actual  payment 
and  release  of  part  or  all  the  supposed  debt  or  damage. 

Upon  the  whole,  as  I  do  not  consider  that  the  motion  to  strike  out  would 
be  granted  in  its  present  form,  either  at  law  or  in  equit}^  and  as  courts  of  ad- 
miralty are  more  free  from  technical  trammels  than  even  courts  of  equit3% 
and  as  it  is  not  contended  that  the  merits  of  the  case  are  all  involved  in  this 
application,  I  do  not  consider  it  necessary  or  proper  to  send  the  parties  to  a 
court  of  equity. 

My  order  therefore  is:  The  exceptions  of  the  defendants  are  overruled. 
The  motion  of  the  plaintiffs,  W.  J.  Botch,  Gideon  Allen  and  Gilbert  Allen,  is 
denied,  with  leave  to  them  to  revive  it  hereafter,  if  so  advised,  in  a  modified 
form,  namely,  that  the  suit  be  stayed  until  they  are  indemnified  for  costs. 

THE  DETROIT. 
(Circuit  Court  for  Michigan:  1  Brown,  141-U9.    1874.) 

§3167.  Amendment.     CAange  cf  libelant. 
Opinion  by  Sway»e,  J, 

The  libel  in  this  case  was  originally  filed  by  John  K.  Harrow,  but  by  an 
amendment  allowed  under  an  order  of  the  district  court  the  name  of  James 
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P.  Harrow  was  substituted.  It  was  not  a  mere  mistake  in  the  name  of  the 
libelant,  but  an  actual  change  of  one  person  for  another.  I  think  there  was 
no  authority  to  make  this  order.  It  was  decided  by  the  supreme  court  in  The 
Commander-in  Chief,  1  Wall.,  43,  that  new  parties  may  be  added,  and  parties 
improperly  joined  may,  on  motion,  be  stricken  out;  but  I  do  not  think  this  au- 
thorizes the  substitution  of  one  sole  libelant  for  another.  It  is,  substantialh*, 
the  institution  of  a  new  suit.  Clearly  this  could  not  be  done  at  common  law. 
and  I  know  of  no  authority  for  this  practrce  in  equity,  except  the  one  cited 
from  Bailey's  Reports,  which  rests  upon  different  principles. 

§  3158.    Waiver  of  objection. 

If  the  claimant,  after  having  objected  and  asked  to  have  the  order  vacated, 
had  stood  by  his  objection  and  refused  to  proceed  further  in  the  case,  or  if  he 
had  put  his  exceptions  on  record,  showing  that  he  had  done  everything  in  his 
power  to  insist  upon  them,  I  should  have  held  it  fatal  in  this  court.  But  I 
think,  by  appearing,  taking  testimony  and  cross-examining  witnesses,  arguing 
the  case  upon  the  merits,  and  conducting  the  litigation  for  nearly  eight  years 
without  observing  any  of  the  forms  to  which  I  have  adverted,  the  objection 
must  be  deemed  to  have  been  waived.  By  appearing  and  contesting  this  new 
suit  upon  the  merits  the  claimant  is  now  precluded  from  insisting  it  was  not 
properly  commenced.  The  effect  of  these  proceedings  upon  the  sureties  it  is 
not  necessarj'  here  to  discuss. 

The  remainder  of  the  case,  being  discussion  of  facts,  is  omitted. 

§  3159.  Necessary  parties. —  If  there  is  a  contract  of  mate-ship,  and  the  owners  of  one  of 
the  vessels  bring  an  action  against  a  third  party  for  the  conversion  of  a  whale  captured  by 
such  vessel,  the  owners  of  the  other  vessel  under  the  contract  are  not  necessary  parties  to  the 
suit.     Taber  v.  Jenny,*  9  Law  Rep.  (N.  S.)t  27. 

g  8160.  Minor. —  Admiralty  courts  allow  a  minor  to  recover  in  his  own  name  wages  earned 
in  sea  service*  when  the  contract  was  made  personally  with  him,  and  it  does  not  appear  that 
he  has  any  parent,  guardian^or  tutor  who  is  entitled  to  receive  his  earnings.  The  Schooner 
David  Faust,  1  Ben.,  183;  Wicks  v.  Ellis,  Abb.  Adm.,  444. 

§  8101.  It  seems  that  it  is  not  only  the  right  but  the  duty  of  a  court  of  law  to  protect  a 
minor  against  the  fraudulent  acts  of  hiB  prochein  ami,  appointed  by  such  court.  At  any  rate 
a  court  of  admiralty  will  always  protect  a  minor  suing  there,  and,  if  fraud  is  alleged  on  the 
part  of  the  prochein  amif  such  court  will  look  into  aU  the  circumstances  of  the  case.  The 
Etna,  1  Ware,  462. 

§  8162.  So  where  a  father,  as  prochein  ami^  fraudulently  settled  his  son's  libel  for  wages 
for  a  part  of  the  sum  due,  and  gave  a  receipt,  the  court  set  aside  the  receipt  and  allowed 
full  wages.     Ibid, 

§  8168.  True  owner. —  One  who  intervenes  as  claimant  in  a  suit  in  rem  in  admiralty 
must  show  in  his  answer  and  claim  that  he  is  the  true  owner  of  the  property,  or  be  will  have 
no  standing  in  court.  A  claim  cannot  be  made  in  behalf  of  the  owner.  The  R.  W.  Skil- 
linger,  1  Flip.,  436. 

§  8164.  The  agent  of  absent  owners  may  libel  in  admiralty  either  in  his  own  name  or  in 
that  of  his  principals.    The  Thames  v.  Seaman,  14  Wall.,  98. 

§  8165.  An  agent  of  absent  owners  may  libel  either  in  his  own  name  as  agent,  or  in  the 
name  of  his  principals,  as  he  thinks  best.    The  Vaughan  and  Telegraph,*  14  Wall.,  258. 

§  8166.  A  consignee  of  goods  may  sue  in  admiralty  for  injury  to  them  in  his  own  name  as 
agent,  or  in  the  name  of  his  principal.    McKinlay  v.  Morrish.  21  How.,  848. 

§  81^67.  Mortgagee. —  The  jurisdiction  of  admiralty  over  marine  torts  is  exercised  in  favor 
of  all  persons  who  would  have  a  remedy  at  common  law  for  similar  injuries,  happening  on 
land,  by  an  action  on  the  case.  So  a  mortgagee  of  a  vessel,  which  has  been  sunk  by  a  collis- 
ion, may  be  a  co-libelant  in  a  libel  for  damages  brought  by  the  owners  of  such  vessel  against 
the  offending  vessel.    The  Grand  Republic,  10  Fed.  R.,  898. 

§  816S.  In  a  suit  on  a  bottomry  bond  the  owner  and  mortgagee  of  the  vessel  may  intervene 
by  petition,  and  the  court  may  settle  their  rights  in  that  suit  or  may  require  them  to  litigate 
by  direct  proceedings.    The  Ship  Panama,  6lc..  843. 
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§  8189.  It  is  a  common  practice,  both  in  admiralty  and  in  equity,  to  allow  a  person  who 
has  become  interested  in  the  subject-matter  of  a  suit  after  the  institution  thereof  to  come  in 
as  defendant  in  order  that  he  may  protect  his  property.  So  where,  because  of  non-payment 
of  an  instalment  due  on  the  mortgage,  a  mortgagee  becomes  entitled  to  the  possession  of  a 
vessel  the  day  after  the  bringing  of  a  libel  in  rem  against  the  vessel,  he  may  come  in  and  de- 
fend.   The  Jenny  Lind,  8  Blatch.,  5ia 

§  8170.  A  party  having  claimed  as  mortgagee  in  possession,  and  the  fact  having  been  bo 
found  on  a  reference,  afterwards  moved  for  leave  to  put  in  a  claim  as  owner.  Motion  alloweu 
on  paying  c€fta  of  the  reference.    The  Bark  Archer,*  9  Ben.,  455. 

^8171.  A  party  who  has  a  contract  for  a  mortgage  of  a  vessel  has  not  such  an  interest  as 
will  entitle  him  to  share  in  the  proceeds  of  the  vessel.    The  Favorite,  8  Saw.,  405. 

§  81 7S.  An  assignee  of  a  chose  in  action  may  toing  a  suit  in  admiralty  in  his  own  name 
and  may  join  several  causes  of  action  against  the  same  defendant,  although  derived  from 
different  assignors.    Cobb  v.  Howard,*  10  N.  Y.  Leg.  Obs.,  858. 

§  8178.  If  a  draft,  with  a  bill  of  lading  attached,  is  indorsed  to  "S.,  cashier,'*  for  collection, 
8.  may  maintain  a  suit  in  admiralty  in  his  own  name  against  the  vessel  giving  the  bill  of 
lading  for  a  wrongful  delivery  of  the  gqpds  covered  thereby.    The  Thames,  7  Blatch.,  226. 

§  81 74.  In  admiralty  suits  may  be  brought  in  the  name  of  the  assignee  of  a  chose  in  action, 
and  a  transferee  of  a  passage  ticket  can  therefore  sue  on  it,  for  breach  of  the  contract  con* 
tained  in  it,  in  his  own  name.    Cobb  v.  Howard,  8  Blatch.,  524. 

§  8175.  An  assignee  of  a  chose  in  action  may  mafntain  a  suit  in  his  own  name  in  admi- 
ralty ;  and  the  respondents  in  such  a  suit  cannot  object  that  the  assignor  is  only  apart  owner, 
and  that  he  ought  not  to  be  permitted  to  bring  in  a  stranger  as  co-plaintiff  against  the  will  of 
his  associates.  Such  objection,  if  good  at  all,  must  be  made  by  the  associates.  Levett  v. 
Black,  1  Spr.,  574. 

§8178.  An  underwriter  who  has  refused  to  accept  an  abandonment  cannot  become  a 
claimant  in  a  suit  in  rem  on  a  bottomry  bond.    The  Ship  Packet,  8  Mason,  255. 

§8177.  Under  the  thirty-fourth  admiralty  rule  an  underwriter  who  has  insured  a  vessel 
may  perfect  his  rights  by  accepting,  during  the  pendency  of  a  libel,  an  assignment  from 
the  owner,  and  then  be  admitted  to  the  suit  as  the  sole  owner.  The  Brig  Ann  C.  Pratt,  1 
Curt.,  840. 

§8178.  An  abandonment  of  a  vessel  enables  the  underwriters  to  enforce  in  admiralty  in 
their  own  names  ail  remedies  which  the  owners  might  previously  have/  enforced.  Mutual 
Safety  Ins.  Co.  v.  Cargo  of  the  Brig  George,  Die,  89. 

§  8179.  In  admiralty  no  person  can  make  himself  a  party  claimant  to  a  proceeding  in  rem 
except  he  be  the  actual  owner  of  the  property ;  and  it  is  not  sufficient  that  he  have  an  interest 
in  the  controversy.  So  unless  a  vessel  and  cargo  have  been  abandoned  to  the  underwriters, 
and  they  have  actually  accepted  them,  such  underwriters  cannot  appear  as  claimants  in  a 
libel  in  rem  against  the  vessel  and  cargo  for  salvage.    The  Schooner  Boston,  1  Sumn.,  828. 

8  8180.  Aliens. —  A  suit  in  rem  against  a  vessel  within  the  district  may  be  maintained  in 
the  federal  admiralty  courts  by  aliens,  as  the  jurisdiction  depends  upon  the  locu8  rei  sitce. 
The  Ada,  Da  v.,  407. 

§  8181.  When  the  libelant  was  a  British  officer  who  had  seized  a  United  States  vessel  on 
the  coast  of  Africa,  and  had  brought  a  libel  qui  tam  against  her  in  a  federal  court  on  the 
ground  that  she  had  been  violating  the  statutes  of  the  United  States  in  regard  to  the  slave 
trade,  the  court  ordered  the  usual  admiralty  process  only  upon  condition  that  the  libelant 
gave  a  stipulation  with  sureties  to  abide  the  decree  of  the  court.  The  Brig  Tigris,*  8  Law 
Bep.,  428. 

iS  8182.  Tmstee.— In  a  libel  to  recover  damages  for  the  non-delivery  of  certain  bales  of 
cotton  the  libel  is  properly  brought  by  the  one  holding  the  legal  title  to  the  property  as 
trustee,  and  should  not  be  brought  by  the  cestui  que  trust.    The  Steamship  Thames,  8  Ben. , 

27a 

g  8188.  Ignorant  sarage. —  A  suit  in  admiralty  ought  not  to  be  instituted  in  the  name  of 
an  ignorant  savage,  incapable  of  understanding  the  English  language  or  of  comprehend iDjjc 
the  simplest  facts,  without  the  authorization  of  the  court;  but  such  a  person  should  appeur 
oniy  by  guardian, procAein  ami  or  trustee.    Lemday  v.  Gordon,  Bl.  &  How.,  569. 

§8184.  Suit  for  self  and  others. —  Notwithstanding  the  general  rule  in  admiralty  which 
requires  all  parties  to  be  before  the  court,  a  part  may  sue  and  a  part  defend  for  themselves 
and  all  others  interested ;  and  the  court,  in  adjudicating  between  those  who  are  before  it,  will 
take  care  that  no  injustice  is  done  to  those  who  are  not  Wall  v.  Andrews,*  2  N.  T.  Leg. 
Obe.,  157. 

g  8185.  Where  salvors  are  prevented  by  the  force  of  circumstances  from  asserting  their 
rights  formally  against  a  vessel  which  has  been  brought  into  custody  of  the  admiralty,  the 
CDurt,  if  it  can  ascertain  from  the  pleadings  or  proofs  that  such  salvors  are  entitled  to  com* 
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peosation,  will  impound  in  the  registry  such  sum  as  they  appear  entitled  to  to  await  their  de- 
mauds.  And  where  a  party  to  a  libel  for  salvage  named  himself  in  the  caption  as  appearing 
"  for  all  others  interested,"  it  was  held  that,  although  it  would  have  been  more  regular  to 
have  set  forth  the  names  of  those  interested,  still  this  defect  was  formal  and  could  be  supplied 
by  the  rest  of  the  instrument.     Brig  Huntress,*  1  Phila.,  122. 

g  3186.  Joinder. —  Parties  may  join  in  admiralty  suits  where  their  interests  rest  upon  a 
cause  of  action  common  to  all,  although  as  between  themselves  their  interests. are  separate 
and  distinct.  So  held  where  several  insurers  united  in  a  libel  in  personam  against  the  ownerB 
of  a  vessel.    American  Ins.  Co.  v,  Johnson,*  Bl.  &  How.,  9. 

§  31$7.  Where  one  action  in  personam  is  sufficient  to  determine  the  right  of  t!te  respondent, 
and  several  parties  have  similar  though  not  common  interests  as  libelants,  the  libel  should  be 
filed  for  the  libelants  and  for  all  others  interested  who  may  come  in  and  establish  their  rights. 
Ibid. 

§  8188.  In  admiralty  the  party  beneficially  entitled  should,  except  in  particular  cases,  be 
libelant,  and  all  parties  entitled,  on  the  same  of  facts,  to  participate  in  the  same  relief  may 
join  as  libelants,  whether  the  suit  be  in  rem  or  in x^ei'sonam.    Fretz  v.  Bull,  13  How.,  466. 

g  8189.  Several  owners  of  a  cargo  may  join  in  a  libel  in  rem  against  a  vessel  for  damage  to 
the  cargo  in  course  of  shipment,  and  if  separate  libels  are  brought  the  court  will,  if  it  will  be 
more  convenient,  order  the  libels  to  be  consolidated.     Rich  v,  Lambert,  12  How.,  847. 

§  8190.  As  a  special  favor  and  peculiar  privilege  admiralty  allows  seamen  to  join  a  libel  for 
wages  for  services  rendered  in  the  same  voyage,  although  the  contract  made  with  each  sea- 
man is  separate  and  distinct.  After  the  libel  is  brought  each  contract  may  be  treated  sep- 
arately by  the  answer  and  by  the  decree.    Oliver  v,  Alexander,  6  Pet.,  143. 

g  8191.  Liens  upon  vessels  in  favor  of  material-men  and  others,  created  by  the  law  of  a 
state,  are  maritime  liens  and  may  be  enforced  in  the  admiralty,  and  in  such  suits  all  the  cred- 
itors may  appear  and  have  their  respective  rights  determined  in  one  proceeding.  The  Hull  of 
a  New  Ship,  Dav.,  199. 

§  8192.  In  salvage  cases  co-salvors  who  have  not  been  joined  in  the  libel  seed  not  bring 
separate  libels,  when  the  property  has  been  taken  possession  of,  and  is  in  the  custody  of  the 
court;  but  may  bring  forward  their  claims  by  allegations  filed  in  court,  and  the  court  will 
make  them  parties.  When  unnecessary  libels  are  brought  it  is  at  the  peril  of  paying  costs. 
Ship  Henry  Eubank  and  Cargo,  1  Sumn.,  400. 

§  3198.  Although  it  is  proper  in  a  proceeding  for  salvage  that  all  parties  claiming  it  should 
join  in  the  suit,  nevertheless  there  is  no  objection  to  such  suit  being  brought  by  the  master 
and  owner  of  a  vessel  alone,  especially  if  it  appears  upon  the  facts  of  the  case  that  the  crew 
are  not  likely  to  claim  salvage.    The  A.  D.  Patchin,  1  Blatch.,  414. 

§  8194.  A  libel  in  admiralty  by  a  seaman  for  his  share  of  a  whah'ng  voyage  cannot  be 
brought  against  the  owners  and  master  jointly.    Mattern  v.  Gibbs,  1  Spr.,  158. 

g  3195.  Where  the  respondents  made  a  charter-party  with  the  libelant  in  whidi  he  was 
described  as  master  and  agent  of  a  vessel,  and  in  which  the  respondents  agreed  to  pay  the 
charter  money  to  the  libelant  or  his  agent,  they  are  estopped  from  denying  the  right  of  the 
libelant  to  bring  suit  to  recover  a  balance  due  under  the  charter-party,  and  it  is  not  necessary 
to  join  the  vessel  owners  as  parties  in  such  suit.    Baker  v.  Ward,  8  Ben.,  499. 

§  8196.  The  claimant  in  an  admiralty  suit  filed  a  cross-libel  joining  persons  who  were  not 
parties  to  the  original  libel.  Held  that,  after  a  hearing  and  decree  in  the  United  States  consular 
court,  the  objection  of  misjoinder  could  not  be  raised  for  the  first  time  on  appeal  to  the  cir- 
cuit court.    The  Ping-On  v.  Blethen,  11  Fed.  R.,  607. 

§  8197.  On  appeal. —  In  a  prize  case  pending  on  appeal  before  the  supreme  court,  persons 
who  are  not  appellants  or  appellees  cannot  on  petition  be  joined  and  heard  as  witnesses.  The 
William  Bagaley,  5  Wall.,  877. 

§  8198.  Same  parties  plaintiff  and  defendant.— A  libel  by  a  firm  of  contractors  i^^inst 
the  owners  of  a  vessel  on  a  joint  contract,  where  some  parties  are  both  plaintiff  and  defend- 
ant, will  have  to  be  dismissed.    The  Brothers,*  7  Fed.  R.,  878. 

§  8199.  The  party  in  whom  stands  the  record  title  of  a  vessel  is  not  necessarily  liable  aa 
owner  for  repairs  to  the  vessel.    Dugan  v.  Pentz,*  2  Hughes,  66. 

§  8200.  Steamboat  cannot  be  appellant. — No  appeal  or  writ  of  error  can  be  brought  in 
the  supreme  court  except  by  a  human  being  or  some  aggregation  of  human  beings ;  a  steam- 
boat can  have  no  power  even  by  statute  to  carry  on  such  a  proceeding.  Steamboat  Bums,  9 
Wall.,  287. 

g  8201.  In  Informations  for  seizures  upon  land  there  must  be,  as  at  law  and  in  equity, 
proper  parties,  and  except  when  there  is  a  set-off  or  cross-action,  relief  or  damages,  in  case 
the  cause  of  action  is  sustained,  cannot  be  adjudged  to  any  other  than  the  party  promoting 
suit.    United  States  v.  Huckabee,  16  Wall.,  414. 
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§  8202.  SelziniT  officer  Is  a  party. —  In  proceedings  in  rem  all  persons  having  an  interest  or 
title  in  the  subject-matter  are,  in  law,  deemed  parties.  Hence  in  a  suit  for  forfeiture  the 
seizing  officer  is  deemed  -&  party,  and  acquittal  in  the  case^  with  a  denial  of  a  certificate  of 
reasonable  cause,  is  conclusive  evidence  that  no  forfeiture  was  incurred,  and  the  seizure  was 
tortious.    Gelston  v,  Hoyt,  3  Wheat,  246. 

§  8208.  Defendants  may  assnme  character  of  libelants.—  It  is  one  of  the  equitable  feat- 
ures of  admiralty  practice  that  the  party  who  would  usually  be  the  defendant  may  of  ten 
bring  the  matter  before  the  court.  So  held  where  the  persons  who  would  have  been  respond- 
ents in  an  ordinary  salvage  suit  were  permitted  to  assume  the  character  of  libelants.  Five 
Hundred  and  Twenty-eight  Pieces  of  Mahogany,  2  Low.,  823. 

§  8204.  Party  losing  his  interest. —  In  admiralty  the  name  of  any  party  who  has  lost  his 
interest  in  the  suit  may,  on  a  proper  application,  be  stricken  from  the  record.  The  Falcon,* 
4  Blatch.,  367. 

§  8205.  Serylee  of  regular  process  Is  a  urarnlng  to  all  parties  who  have  any  interest  in 
the  cause  to  come  in  and  protect  their  interests,  and  unless  they  do  so,  if  due  notice  was 
given,  they  are  bound  by  the  decree.    Commander-in-Chief,*  1  Wall.,  43. 

g  8200.  One  who  has  Indemnified  claimant.—  A  petition  to  be  made  a  party  by  one  who 
has  no  lien  on  the  vessel  attached,  and  who  claims  no  intei'eet  in  her,  and  whose  sole  interest 
in  the  litigation  arises  from  the  circumstance  that  he  has  indenmified  the  claimant  against 
the  reeolt  of  the  litigation,  will  be  denied.    The  Steamship  Idaho,*  4  Ben.,  272. 


XXL  Pendency  of  Angspheb  Suit. 

SuMMABY  —  Suit  in  foreign  jurimiiction,  §  3207. — Suit  in  foreign  jurisdiction  where  plaint- 
iff has  attached,  §  3208.— Sfa^e  court  and  federal  court  of  same  district,  %  3209. —  Different 
federal  courts,  g  3210. —  Recovery  in  another  court,  %  8211. —  Equitable  action  in  state 
court  and  federal  court,  %  8212. —  Tujo  suits  must  be  the  same  in  object,  §  3218. — Beplevii^ 
in  state  coturt  and  libel  in  rem  in  admiralty,  §  8214. 

%  8807.  The  pendency  of  another  action  for  the  same  cause  in  a  foreign  court  is  not  a  good 
plea  in  abatement,  and  a  court  of  another  state  is  a  foreign  court  within  this  rule.  Latham 
V.  Chafee,  §  3215. 

§  8208.  The  pendency  of  an  action  in  a  foreign  jurisdiction  is  pleadable  ia  abatement  of  a 
like  action,  in  another  court,  if  in  the  former  action  the  plaintiff  has  secured  his  claim  by 
attachment.    Lawrence  v.  Remington,  §§  3216,  3217. 

§  8200.  The  pendency  of  a  like  suit  in  the  state  court  may  be  pleaded  in  abatement  of  one 
instituted  in  the  federal  court  of  the  same  state.     Nelson  v,  Foster,  §g  3218-^220. 

§  8210.  Semble,  that  the  pendency  of  a  suit  in  a  federal  court  may  be  pleaded  in  abatement 
of  another  like  suit  in  the  federal  court  of  another  state.    United  States  v,  Dewey,  §§  3221, 


g  8211.  A  recovery  in  any  court,  state  or  federal,  may  be  pleaded  in  abatement  of  a  suit 
for  the  same  cause  of  action,  irrespective  of  the  question  which  suit  was  first  begun.    Ibid, 

g  8212*  The  pendency  of  an  equitable  action  between  the  same  parties  in  the  state  court  is 
no  bar  to  a  similar  suit  in  the  federal  court.    Logan  v,  Greenlaw,  §§  3223-3225. 

8  81S18.  That  the  plea  of  a  former  suit  pending  should  be  available,  the  object  of  the  two 
•aits  ahoold  be  the  same.    Ibid, 

§  8214.  A  replevin  suit  for  salved  property  pending  in  a  state  court  cannot  be  pleaded  in 
abatement  of  a  libel  in  rem  for  salvage  compensation.    A  Raft  of  Spars,  §  3226. 

[Notes.— See  g§  3227-3275.] 

LATHAM  V,  CHAFEE. 
(Circuit  Court  for  Rhode  Island :  7  Federal  Reporter,  520-524.    1881.) 

Statement  of  Facts. —  Defendant  pleaded  to  a  bill  in  equity  in  this  court 
the  pendency  in  a  state  court  of  another  bill  by  the  same  parties  involving 
the  same  subject-matter. 

Opinion  by  Colt,  J. 

Statement  of  Facts. —  The  main  question  which  arises  upon  the  defendant's 
plea  is  whether  the  pendency  of  a  suit  in  a  state  court  between  the  same  par- 
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ties,  and  involving  the  same  subject-matter,  can  be  pleaded  in  abatement,  or 
in  bar,  to  a  suit  in  the  circuit  court  of  the  United  States. 

§  8215.  United  States  courts*  are  foreign  courts  quoad  state  courts.  Pend- 
ing action  in  state  court  not  pleadable  in  abatement  in  federal  court.  Cases 
cited. 

It  is  undoubtedly  true,  as  a  general  rule,  that,  as  between  two  courts  of  con- 
current jurisdiction,  that  which  first  gets  control  of  the  litigation  will  be 
allowed  to  prosecute  it  to  an  end ;  and  that  consequently  the  pendency  of  an- 
other prior  suit  between  the  same  parties,  and  involving  the  same  subject- 
matter,  may  be  pleaded  in  abatement  of  a  subsequent  suit  in  another  court. 
J3ut  this  rule  does  not  extend  to  courts  of  foreign  jurisdiction.  It  has  been 
often  held  that  the  courts  of  a  state  are  foreign,  in  this  sense,  to  the  courts  of 
the  United  States. 

In  White  v.  Whitman,  1  Curt.,  494,  Curtis,  J.,  says:  "The  pendency  of  an- 
other action  for  the  same  cause  in  a  foreign  court  is  not  a  good  plea  in  abate- 
ment at  common  law.  The  question  is  whether  the  court  of  the  state  of 
Connecticut  is  to  be  considered  a  foreign  court  within  the  meaning  of  this 
rule.  In  Browne  v.  Joy,  9  John.,  221,  it  was  held  that  such  a  plea  of  a  former 
action  in  another  state  court  was  not  a  good  plea ;  and  in  Walsh  v.  Durkin, 
12  John.,  99,  the  same  law  was  held  applicable  to  a  plea  of  a  former  suit 
pending  in  a  circuit  court  of  the  United  States.  These  cases  seem  to  me  to 
have  been  correctly  decided,  though  the  constitution  and  laws  of  the  United 
States  require  that  the  judgments  rendered  in  one  state  shall  receive  full  faith 
and  credit  in  another;  yet,  in  respect  to  all  proceedings  prior  to  judgment, 
the  courts  of  the  different  states,  acting  under  different  sovereignties,  must  be 
considered  as  so  far  foreign  to  each  other  that  a  remedy  sought  by  judicial 
proceedings  under  one  cannot  be  treated  as  a  mere  and  simple  repetition  of  a 
remedy  sought  under  another.  .  .  .  And  the  same  considerations  are  ap- 
plicable to  a  second  suit  in  a  circuit  court  of  the  United  States  while  one  is 
pending  in  a  state  court.  In  Wadleigh  v.  Yeazie,  3  Sumn.,  165,  Mr.  Justice 
Story  declared  that  such  a  plea  could  not  be  allowed." 

The  same  doctrine  is  laid  down  in  the  case  of  Lyman  v.  Brown,  3  Curt, 
659.  In  Loring  v.  Marsh,  2  Cliff.,  322,  323,  the  court  (Clifford,  J.)  says:  "The 
nndeviating  rule  in  this  circuit  has  been  that  the  pendency  of  another  action 
for  the  same  cause  in  a  state  court  is  not  a  good  plea  in  abatement.  .  •  • 
The  same  rule  is  established  in  most  of  the  states." 

After  referring  to  cases  where  compressions  may  be  found  which  may  seem 
in  conflict  with  this  rule,  the  learned  judge  observes:  "Kone  of  these  cases, 
however,  decide  the  question  under  consideration,  and  I  am  of  the  opinion 
that  the  pendency  of  a  suit  in  the  state  court  cannot  be  pleaded  in  bar  or  abate- 
ment to  a  suit  between  the  same  parties  in  this  court." 

The  same  doctrine  is  maintained  in  the  supreme  court  of  the  United  States. 
In  Stanton  v,  Embry,  93  U.  S.,  554,  the  court  express  themselves  as  follows: 
'^  Still  it  is  insisted  by  the  defendant  in  error  that  the  pendency  of  a  prior  suit 
in  another  jurisdiction  is  not  a  bar  to  a  subsequent  suit  in  a  circuit  court,  or  in 
the  court  below,  even  though  the  two  suits  are  for  the  same  cause  of  action, 
and  the  court  here  concurs  in  that  proposition.  Repeated  attempts  to  maintain 
the  negative  of  that  proposition  have  been  made,  and  it  must  be  admitted  that 
such  attempts  have  been  successful  in  a  few  jurisdictions;  but  the  great  weight 
of  authority  is  the  other  wa3\" 

And  again,  in  Gordon  v,  Gilfoil,  99  U.  S.,  178,  decided  in  the  supreme 
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court  at  the  October  term,  1878,  this  language  is  used:  "  But  it  has  been  fre- 
quently held  that  the  pendency  of  a  suit  in  a  state  court  is  no  ground  even  for 
a  plea  in  abatement  to  a  suit  upon  the  same  matter  in  a  federal  court." 

That  the  general  rule  in  equity  causes  is  the  same  cannot  be  doubted.  vThe 
case  of  Loring  v.  Marsh,  before  referred  to,  was  of  this  character.  In  the  case 
of  Insurance  Co.  v.  Burnes'  Assignee,  96  U.  S.,  593,  the  supreme  court  lay 
down  the  rule  as  follows:-  "The  rule  in  equity  is  analogous  to  the  rule  at  law. 
Stor3%  Eq.  PL,  §  741.  In  Foster  v,  Vassall,  3  Atk.,  587,  Lord  Hardwicke  said; 
*The  general  rule  of  courts  of  equity,  with  regard  to  pleas,  is  the  same  as  in 
courts  of  law,  but  exercised  with  more  liberal  discretion.'  In  Lord  Dillon  v, 
Alvares,  4  Ves,,  357,  a  plea  of  a  pending  suit  in  a  court  of  chancery  in  Ireland 
was  overruled  in  the  English  court  of  chancery.  Certain  it  is  that  tlffe  plea  of 
a  suit  pending  in  equity  in  a  foreign  jurisdiction  will  not  abate  a  suit  at  law  in  a 
domestic  tribunal.  This  was  shown  in  a  very  able  decision  made  by  the  su- 
preme court  of  Connecticut  in  Hatch  v.  Spofford,  22  Conn.,  485,  where  the 
authorities  are  learnedly  and  logically  reviewed.  See,  also,  7  Met.  (Mass.), 
570,  and  16  Vt.,  2c4.  If,  then,  a  bill  in  equity  pending  in  a  foreign  jurisdic- 
tion has  no  effect  upon  an  action  at  law  for  the  same  cause  in  a  domestic 
forum,  even  when  pleaded  in  abatement;  if,  still  more,  it  has  no  effect  when 
pleaded  to  another  bill  in  equity,  as  the  authorities  show,  it  is  impossible  to  see 
how  it  can  be  a  basis  for  an  injunction  against  prosecuting  a  suit  at  law." 

This  examination  of  the  subject  in  the  light  of  the  authorities  referred  to 
points  to  the  conclusion  that  the  defendant's  plea  cannot  be  sustained,  and 
renders  unnecessary  the  consideration  of  the  other  points  raised.  The  argu- 
ments made  at  the  hearing  with  reference  to  the  rule  in  cases  where  another 
tribunal  with  competent  jurisdiction  has  already  in  some  form||icquired  the 
custody  of  the  property  or  res  in  litigation  are  inapplicable. 

Unless  the  decisions  upon  the  subject  in  the  cases  of  Mallett  v.  Dexter,  1 
Curt.,  178,  and  Haines  v.  Carpenter,  1  Woods,  262,  can  in  some  way  be  re- 
ferred to  this  same  distinction  upon  the  ground  of  their  being  administra- 
tion suits,  they  would  appear  to  be  inconsistent  with  the  two  later  decisions 
from  Curtis,  as  well  as  other  authorities  herein  cited.  In  Brooks  v.  Mills  Co., 
4  Dill.,. 524,  Judge  Love  held  the  plea  bad  upon  other  grounds,  and  his  re- 
marks that  the  courts,  except  in  Loring  v.  Marsh,  had  not  gone  so  far  as  to 
decide  that  another  suit  in  a  state  court  in  the  same  district  would  not  be  a 
good  answer,  would  seem  to  point  to  a  distinction  which  can  hardly  be  consid. 
ered  sound.    The  plea  is  therefore  overruled. 

LAWRENCE  v.  REMINGTON. 
(Circuit  Court  for  Wisconsin:  6  Bissell,  44-47.    1874.) 

Statement  of  Facts. — Action  upon  a  judgment  recovered  against  defend- 
ant in  this  state. 

In  his  answer  defendant  states  that  an  action  is  already  pending  in  a  court 
of  general  jurisdiction  of  the  state  of  Iowa  against  him  on  this  judgment,  and 
that  property  of  his  has  been  attached  sufficient  to  pay  such  judgment  by  the 
officer  of  said  court,  and  that  said  suit  is  about  to  be  tried. 

Defendant  as  further  defense  alleges  his  discharge  under  the  insolvent  laws 
of  Wisconsin  since  the  recovery  of  said  judgment,  and  that  the  plaintiff  was  a 
resident  of  the  state  at  the  time  judgment  was  recovered  upon  the  contract, 
which  was  also  made  in  this  state. 
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Opinion  by  Hopkins,  J. 

These  issues  were  bj  stipulation  of  the  parties  tried  by  the  court,  and  the 
evidence  fully  sustained  the  alleviations  in  the  answer.  But  it  was  shown  that, 
before  the  defendant  instituted  his  proceedings  in  insolvency,  the  plaintiff  had 
removed  from  the  state  and  was  not  then,  and  has  not  since  been,  a  resident 
or  citizen,  and  did  not  appear  nor  participate  in  those  proceedings. 

§  321 6.  Under  the  Wisconsin  code  matters  in  abatement  and  bar  m,ay  be  set 
up  in  the  same  answer. 

To  parties  not  acquainted  with  the  practice  under  the  code  of  this  state,  the 
mode  of  pleading  adopted  here  must  seem  quite  anomalous.  But  the  code  of 
practice  of  this  state  allows  parties  to  set  up  in  their  answers  as  many  defenses 
as  they  have.  This  has  been  construed^  to  allow  matters  in<  abatement  and 
bar  to  be  set  up  in  the  same  answer,  as  was  done  here.  Sweet  v.  Tuttle,  4 
Kernap,  465;  Gardner  v.  Clark,  21  N.  Y.,  399;  Freeman  -y.  Carpenter,  17 
Wis.,  126.  To  avoid  confusion,  the  judge,  if  the  case  is  tried  before  a  jury, 
orders  a  special  verdict,  and  when  it  is  tried  by  the  court  he  directs  the  kind 
of  judgment  to  be  entered,  either  in  abatement  or  bar,  as  the  case  may  de- 
mand. 

§  3217.  The  pendency  of  an  action  in  a  foreign  jurisdiction  is  pleadable  in 
abatement  of  a  like  action  instituted  in  another  court,  provided  the  plaintiff  in 
the  first  action  has  secured  his  debt  by  attachment. 

In  this  case  I  think  the  action  should  be  abated.  The  plaintiff  having  an 
action  pending  in  the  state  of  Iowa  for  the  same  cause,  and  property  attached 
there  sufficient  to  pay  the  judgment,  in  case  one  is  recovered,  she  cannot 
maintain  this  action  in  this  court.  This  suit  is  wholly  unnecessary,  and  a  suit 
v^hich  is  unnecessary  is  oppressive  and  vexatious,  and  should  not  be  sanctioned 
or  sustained  bv  a  court.  ^ 

I  know  it  is  held  in  some  cases  that  the  pendency  of  an  action  in  a  foreign 
jurisdiction  is  not  pleadable  in  abatement,  and  one  reason  assigned  is  that  a 
party  may  not  be  able  to  obtain  satisfaction  of  his  judgment  in  such  jurisdic- 
tion, if  he  obtain  one,  so  that  in  order  to  furnish  all  reasonable  facilities  he  is 
allowed  to  proceed  in  the  courts  of  different  states.  Walsh  v,  Durken,  12 
Johns.,  99;  Bowne  v.  Joy,  9  id.,  221. 

But  I  do  not  understand  that  this  doctrine  has  been  carried  to  the  extent  to 
allow  a  party  who  has  secured  his  debt  by  attachment  of  property  sufficient 
to  satisfy  his  claim  in  a  foreign  jurisdiction  to  sue  in  another  jurisdiction  with- 
out abandoning  his  prior  suit.  Embree  v.  Hanna,  5  Johns.,  101;  Wheeler  v. 
Kaymond,  8  Cowen,  n.  a,  311;  Imlay  v.  Ellefsen,  2  East,  157. 

In  Earl  v,  Kaymond,  4  McLean,  233,  it  is  held  that  the  pendency  of  a  suit 
in  a  state  court,  between  the  same  parties,  for  the  same  cause  of  action,  when 
it  does  not  appear  that  an}*  propert}'  had  been  attached,  was  pleadable  in 
abatement  in  the  federal  courts.  Justice  McLean  refers  in  his  opinion  to 
cases  in  9th  and  12th  Johnson,  above  cited,  but  declines  to  follow  them.  In 
Smith  u  Atlantic  Mutual  Fire  Insurance  Co.,  2  Foster  (N.  H.),  21,  the  court 
sustained  the  plea  of  another  action  pending  in  the  federal  court  of  that  state. 
The  judgment  of  the  Iowa  court  in  the  suit  upon  this  judgment  would  be  a 
bar,  and  pleadable  as  such  to  an  action  in  this  court  upon  the  same  judgment, 
if  the  suit  were  commenced  after  such  judgment.  It  is  now  well  settled  that 
a  judgment  of  a  state  court  of  competent  jurisdiction  merges  the  cause  of 
action,  so  that  a  suit  in  the  federal  courts  cannot  be  sustained  upon  the  same 
cause  of  action.     Mason  t\  Eldred,  6  Wall.,  321 ;  Eklred  v.  Bank,  17  Wall.,  545. 
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According  to  that  doctrine,  I  do  not  discover  any  reason  in  holding  that 
the  pendency  of  such  suit  should  not  be  pleadable  in  abatement.  If  the  judg- 
ment, when  recovered,  would  be  a  bar,  the  pendency  of  the  suit  to  recover  it 
should  operate  as  a  suspension  of  the  right  to  sue  upon  the  same  cause  of 
action  during  such  pendency. 

I  think,  therefore,  this  action  should  be  abated  and  the  writ  be  quasheil, 
and  order  judgment  accordingly,  without  considering  at  all  the  second  ground 
of  defense. 

NELSON  V.  FOSTER. 
(Circuit  Court  for  Wisconsin:  5  BisseU,  44-47.    1867.) 

Opinion  by  Milleb,  J. 

Statbhekt  of  Facts. —  This  is  an  action  of  assumpsit  upon  book  account 
for  goods  sold  and  delivered,  commenced  by  writ  of  attachment.  The  de- 
fendants pleaded  in  abatement  that  a  suit  for  the  same  debt  was  brought  by 
these  plaintiffs  against  the  defendants  in  the  circuit  court  for  Oreen  county,  in 
this  state,  befoi*e  this  suit  was  commenced ;  and  that  the  said  former  suit  was, 
at  the  time  of  commencing  this  suit,  and  still  is,  pending  in  said  circuit  court. 
An  affidavit  of  one  Francis  Emerson  is  annexed  to  the  plea. 

To  this  plea  the  plaintiffs  demurred,  and  they  set  forth  for  causes  of  de- 
murrer: 1.  That. the  plea  was  not  accompanied  with  a  certificate  of  counsel 
that,  in  his  opinion,  the  plea  is  well  founded.  2.  That  the  former  suit  is  in 
a  court  of  inferior  jurisdiction,  and  the  said  plea  does  not  aver  that  the  said 
court  had  jurisdiction  of  the  parties  or  the  subject-matter.  3.  That  the  plea 
does  not  allege  that  the  former  suit  was  not  discontinued  before  the  plea 
in  abatement  was  filed.  4.  That  a  suit  pending  in  a  court  of  this  state  is  not 
the  subject  of  a  plea  in  abatement  in  this  court. 

§  3218.  It  is  not  the  practice  to  require  a  plea  in  abatement  to  he  acoom- 
panied  with  a  certificate  of  the  attorney  to  the  effect  that^  in,  his  opinion^  the  plea 
is  well  founded. 

By  the  rule  of  court  demurrers  or  special  pleas  shall  be  accompanied  with  a 
certificate  of  the  attorney  or  counselor  that,  in  his  opinion,  the  demurrer  or 
plea  is  well  founded,  otherwise  the  demurrer  or  plea  may  be  treated  as  a  nul- 
lity. The  plea  in  this  case  was  not  30  signed,  but  it  has  not  been  the  practice 
to  require  a'plea  in  abatement  to  be  so  signed.  The  affidavit  required  to  the 
plea  has  been  considered  all  that  was  necessary.  When  the  objection  was 
raised  at  the  argument  the  attorney  for  the  defendant  was  allowed  to  annex 
the  certificate.  This  was  not  a  proper  manner  of  making  the  objection;  it 
should  have  been  done  b}^  a  motion  to  strike  off  the  plea  as  a  nullity. 

The  courts  of  the  United  States  take  judicial  cognizance  of  the  constitution 
and  laws  of  the  state  on  the  subject  of  her  courts,  and  we  know  that  a  circuit 
court  for  a  county  is  a  court  of  general  jurisdiction. 

§  3210.  A  plea  alleging  that  another  action  is  pending  is  sufficient 

The  third  point  is  that  the  plea  does  not  allege  that  the  former  suit  was  not 

discontinued  before  the  plea  in  abatement  was  filed.     The  plea  is  in  the  usual 

form  that  the  former  suit  was  at  the  time  of  commencing  this  suit,  and  still  is, 

pending.    This  is  sufficient.    We  cannot  look  out  of  the  record  to  see  how  the 

fact  is  in  regard  to  the  former  suit.     The  plea  states  that  the  suit  is  still  pend* 

ing,  which  is  conceded  by  the  demurrer,  and  by  this  we  are  bound. 
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§  3220.  The  'pendency  of  a  like  suit  in  the  state  court  may  he  pleaded  in  abate-' 
tnent  of  one  instituted  in  the  federal  court. 

The  objection  that  a  suit  pending  in  a  court  of  the  state  is  not  the  subject  of 
a  plea  in  abatement  in  this  court  is  not  tenable.  By  the  eleventh  section  of 
the  act  to  establish  the  judicial  courts  of  the  United  States  (1  IT.  S.  Stat,  at  L., 
78),  it  is  provided  that  the  circuit  courts  shall  have  original  cognizance,  concur- 
rent with  the  courts  of  the  several  states,  of  all  suits  of  a  civil  nature  at  com- 
mon law  or  in  equity,  when  the  matter  in  dispute  exceeds,  exclusive  of  costs, 
the  sum  or  value  of  $500.  It  is  too  well  settled  by  the  courts  of  the  United 
States  to  require  citation  of  authority,  that,  in  all  cases  when  courts  have  con- 
current jurisdiction,  the  court  which  first  has  possession  of  the  subject  must 
determine  it  conclusively,  and  has  exclusive  jurisdiction.  In  this  case  there 
were  two  attachments  of  the  defendants'  property,  and  two  writs  served  on 
them,  and  two  suits  pending  against  them  at  the  same  time.  If  such  a  pro- 
ceeding were  sanctioned  it  would  lead  to  great  oppression,  and  would  be  a 
reproach  to  the  administration  of  justice.  A  party  has  his  choice  of  jurisdic- 
tions, but  he  cannot  claim  both  at  the  same  time.  This  court  has  alwavs  ad- 
hered  to  the  rule  not  to  entertain  jurisdiction  of  a  case  when  we  are  informed 
by  a  plea  in  abatement  that  a  prior  suit  in  law  or  equity  for  the  same  subject- 
matter,  between  the  same  parties,  is  pending  in  a  court  of  the  state;  and 
Buch,  I  have  no  doubt,  is  the  rule  in  every  court  in  the  United  States.  Earl  v. 
Raymond,  4  McL.,  233.  This  court  is  not  a  foreign  court  to  the  courts  of  this 
state.  Williams  v.  Wilkes,  14  Penn.  St.  (2  Harris),  228.  The  writ  will  be 
quashed. 

UNITED  STATES  v.  DEWEY. 
(District  Court  for  WiBconsin:  6  Bisaell,  601-504.    1876.) 

Statement  of  Facts. —  Action  against  defendant  as  one  of  the  sureties  on 
a  bond  by  the  obligors  thereof,  conditioned  to  pay  for  all  the  revenue  stamps 
which  they  might  procure  from  the  commissioner  of  internal  revenue,  to  be 
used  by  them  as  needed.  It  appeared  from  the  evidence  that  suit  had  been 
instituted  against  all  the  sureties  in  the  United  States  district  court  of  New 
York,  that  defendant  herein,  however,  had  not  been  served,  but  that  since  the 
filing  of  this  suit  he  had  voluntarily  appeared  therein  and  the  jurisdiction  of 
that  court  had  attached,  judgment  having  been  rendered  against  all  the  sure- 
ties on  December  7, 1876. 

Defendant  now  pleads  this  judgment,  by  means  of  a  plea  of  puis  darrein 
eontinuanccj  as  a  bar  to  these  proceedings. 

§  3221.  iSemble,  that  the  pendency  of  a  suit  in  a  federal  court  may  he  pleaded 
in  abatement  of  a  like  suit  instituted  in  the  federal  court  of  another  state. 

Opinion  by  Hopkins,  J. 

I  was  not  cited  nor  have  I  been  able  to  find  a  decision  of  the  federal  courts 

upon  this  question,  or  whether  the  pendency  of  a  suit  in  one  district  ma}^  be 

pleaded  in  abatement  to  a  suit  in  another  district  of  the  federal  courts.    I 

find  that  the  decisions  of  the  United  States  circuit  courts  are  not  in  accord 

upon  the  right  to  plead  the  pendency  of  a  suit  for  the  same  cause  of  action 

in  the  state  courts  in  abatement  to  suits  proseciited  afterwards  in  the  United 

States  courts,  although  I  think  the  weight  of  authority  in  those  courts  is  in 

favor  of  the  right,  particularly  when  the  suit  is  pending  in  the  same  state 

with  such  courts. 
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Jadge  Love,  in  Brooks  v.  Mills  County,  2  Cent.  L.  J.,  719,  has  examined 
and  collected  the  authorities  sustaining  this  view  with  great  industry.  Jus- 
tice Clifford,  in  Lowring  v.  Marsh,  2  Cliff.,  322,  says,  however,  that  the  rule 
has  always  been  that  such  a  plea  was  not  good  in  the  first  circuit,  but  in  this 
circuit  it  has  been  the  other  way.    Earl  v,  Eaymond,  4  McL.,  233. 

The  question  has  never  been  decided  by  the  supreme  court  of  the  United 
States.  I  must  say  I  do  not  see  any  satisfactory  reason  for  denying  the  plea 
in  abatement  of  suits  pending  in  the  courts  of  other  states.  Multiplicity  of 
litigation  is  vexatious,  and  should  be  discouraged,  and  only  when  necessary 
should  any  suit  be  sustained;  and  when  a  party  sues  in  one  jurisdiction,  I  do 
not  see  why  he  should  be  allowed  to  sue  at  the  same  time  in  another  for  the 
same  cause  of  action.  On  that  point  I  concur  with  the  intimation  of  the  court 
in  30  Vermont,  638,  hereafter  cited. 

§  322t!.  A  recovery  once  had  in  any  courts  whether  state  or  federal^  is  a  bar 
to  the  prosecution  of  the  same  cause  of  action  in  another  court. 

But  it  may  not  be  necessary  to  decide  that  question  in  this  case,  for  here  it 
is  alleged  that  there  has  been  a  recovery  for  the  same  cause  of  action.  If  so, 
it  is  a  merger,  and  no  recovery  can  be  had  in  any  other  court,  state  or  federal, 
upon  the  same  cause  of  action.  This  is  too  well  settled  to  be  questioned. 
Mason  v.  Eldred,  6  Wall.,  231;  Eldred  v.  Bank,  17  Wall.,  545;  Freeman  on 
Judgments,  sec.  186. 

In  this  case  it  appears  that  as  to  this  defendant  this  court  first  got  jurisdic- 
tion, so  that  the  suit  in  New  York  could  not  for  that  reason  have  been  pleaded 
in  abatement  to  this  suit;  hence  the  question  whether  a  plea  of  a  suit  pending 
in  another  district  for  the  same  cause  is  immaterial  to  consider  on  this  motion. 
The  matter  proposed  to  be  set  up  does  not  go  to  the  form  of  the  remedy,  but 
to  the  right  to  maintain  the  action  at  all.  It  shows  that  the  cause  of  action 
is  gone  —  is  merged  in  a  judgment  —  and  therefore  no  longer,  in  a  legal  sense, 
exists.    Nicholl  v.  Mason,  21  Wend.,  339. 

This  is  the  rule  prevailing  in  regard  to  suits  prosecuted  in  different  states  at 
the  same  time.  The  pendency  of  the  one  first  commenced  cannot  be  pleaded  in 
abatement  to  another  subsequently  prosecuted  in  another  state;  but  a  judg- 
ment in  either  without  reference  to  the  question  as  to  which  was  commenced 
first  may  be  pleaded  in  bar  to  the  other.  Bank  of  the  United  States  v.  Bank 
of  Baltimore,  7  Gill,  416;  Bank  of  North  America  v.  Wheeler,  28  Conn.,  433; 
McGilvray  v.  Avery,  30  Vt.,  538;  Rogers  v.  Odell,  39  N.  H.,  452;  1  Chitty's 
Pleadings,  454. 

This  doctrine  is  held  to  necessarily  result  from  the  provision  in  the  consti- 
tution of  the  United  States  that  the  judicial  proceedings  of  each  state  shall 
have  like  effect  in  every  state  as  in  the  state  where  they  were  taken.  But  I 
think  the  effect  given  to  judgments  of  courts  of  competent  jurisdiction  by 
the  common  law  would  lead  to  the  same  conclusion. 

As  the  defendant  appeared  in  that  case,  the  judgment  therein  extinguished 
the  cause  of  action.  But  there  does  not  seem  to  be  any  advantage  accruing 
to  the  United  States  by  prosecuting  this  suit  to  judgment,  for  an  execution 
issued  upon  the  judgment  obtained  in  the  southern  district  of  Kew  York  may 
run  into  and  be  executed  in  this  state  as  well  as  if  issued  from  this  court 
(sec.  98G,  U.  S.  K.  S.);  so  that  the  reason  for  admitting  that  judgment  as  a  bar 
to  this  suit  is  much  stronger  than  in  a  case  between  private  parties,  where  ex- 
ecutions are  confined  to  the  states  where  judgment  is  recovered.  The  motion 
of  the  defendant  is  therefore  granted. 
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LOGAN  V,  GREENLAW. 
(Circuit  Court  for  Tenneflsee:  12  Federal  Reporter,  10-31.    1883.) 

Opinion  by  Hammond^  J. 

These  pleas  are  argumentative,  and  aver  conclusions  of  law  rather  than 
facts,  so  that  it  has  seemed  to  me  better  to  refer  the  case  to  a  master,  accord- 
ing  to  the  ordinary  practice,  to  report  whether  the  suits  pleaded  in  bar  are 
for  the  same  cause  of  action.  1  Danieli,  Ch.  Pr.  (5th  ed.),  637.  But  other 
business  has  already  delayed  this  judgment  so  long  that  I  have  concluded  to 
dispose  of  the  pleas  without  a  reference.  And,  disregarding  any  defective 
averments,  but  treating  the  allegations  for  all  that,  by  intendment,  they  can 
be  held  to  present  to  the  court,  it  appears  that  the  defense  is  narrowed  to  the 
simple  question  whether  or  not  the  chancery  court  has  such  jurisdiction  of  the 
subject-matter  of  this  suit  that  we  should  not  proceed  here  either  by  reason 
of  a  total  want  of  jurisdiction  or  of  comity  between  the  courts. 

§  3223.  Tfie pendency  of  an  equitable  action  between  the  eam^  parties  in  the 
state  court  is  no  bar  to  a  similar  suit  in  the  federal  court. 

Ordinarily  the  pendency  of  another  suit  between  the  same  parties  in  an  in- 
dependent jurisdiction  is  no  bar,  or  rather  does  not  work  an  abatement.  1 
Daniell,  Ch.  Pr.  (5th  ed.),  633,  and  notes;  Insurance  Company  v,  Brune,  96 
U.  S.,  588.  The  suitor  can  have  only  one  satisfaction,  but  may  pursue  as  many 
different  remedies  in  different  jurisdictions  as  he  can  find  applicable  to  bis 
case.  This  is  the  rule  of  the  Tennessee  courts.  Lockwood  v,  Nye,  2  Swan, 
615.  In  Stanton  ^^  Embrey,  93  U.  S.,  548,  the  principle  was  confirmed  by  the 
supreme  court  of  the  United  States,  and  many  of  the  authorities  are  collected 
by  Mr.  Justice  Clifford;  and  Chief  Justice  Waite,  in  Parsons  v,  Eailroad  Co., 
1  Hughes,  279,  applies  it  to  a  general  creditors'  bill  in  the  federal  court  of 
South  Carolina,  where  a  similar  suit  was  pending  in  the  state  court  of  that 
state.  No  attempt  was  there  made  to  reach  the  property  of  the  company, 
but  only  to  claim  judgment,  the  court  saying:  ** It  will  be  time  enough  to 
consider  how  to  reach  any  portion  of  the  property  involved  in  the  litigation 
pending  in  the  state  court  for  the  purpose  of  subjecting  it  to  the  payment  of 
his  judgment  when  he  attempts  to  do  so."  The  rule  seems  to  be  the  same  as 
between  the  courts  of  the  several  dominions  in  the  united  kingdom  of  Great 
Britain.     Phosphate  Co.  v,  Molleson,  1  App.  Cas.,  780. 

There  is  also  another  rule  that  seems  applicable  to  this  case,  particularly  in 
view  of  the  allegation  of  this  bill  that  defendants  resist  any  attempt  of  the 
plaintiff  here  to  control  or  interfere  with  the  management  of  the  suits  pleaded 
in  abatement  here,  which  is  that  there  will  be  no  stay  of  proceedings  where 
the  second  suit  is  brought  by  a  different  plaintiff  from  the  fii'st,  unless  the  plea 
avers  that  the  first  suit  has  proceeded  to  a  decree,  because  "noM  constat  that  a 
decree  will  ever  be  obtained."  Moore  v.  Holt,  3  Tenn.  Ch.,  141, 143,  and  cases 
there  cited;  Macey -v.  Childress,  2  Tenn.  Ch.,  23;  Ins.  Co.  v,  Brune,  *w/?ra, 
where  Mr.  Justice  Strong  says  that  a  final  decree  in  favor  of  the  same  party 
might  be  pleaded  in  bar,  and  the  plea  of  a  former  suit  pending  in  the  same 
jurisdiction  is  an  abatement  only  because  the  second  suit  is  vexatious.  The 
authorities  will  show,  I  think,  that  even  in  the  same  forum  it  is  a  mere  matter 
of  discretion  whether  the  second  suit  shall  abate  or  be  stayed,  and  that  where  a 
stay  is  allowed  it  will  be  generally  with  leave  to  the  plaintiff  to  applj^  to  go 
on  with  the  second  suit  if  the  first  is  obstructed  or  does  not  proceed  in  the  reg- 
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nlar  course.  1  Daniell,  Ch.  Pr.,  633.  If,  therefore,  the  bill  contains  an  aver- 
ment that  it  is  filed  because  the  plaintiff  is  not  allowed  to  interfere  with  the 
other  plaintiff^s  right  to  control  the  litigation,  or  to  share  in  that  control,  it 
would  seem  that  such  an  averment  should  be  denied  to  invoke  the  discretion 
of  the  court  to  stay  the  second  suit.  It  is  laid  down  by  Mr.  Daniell  that  where 
a  bill  is  filed  by  one  creditor  in  behalf  of  himself  and  all  other  creditoi*s,  and 
another  creditor  comes  in  and  makes  himself  a  party,  he  becomes  a  quasi 
plaintiff,  and  the  plea  is  good  as  against  another  bill  by  him,  his  remedy  being, 
if  the  first  plaintiff  is  dilatory,  to  apply  for  liberty  to  conduct  the  cause  him- 
self.    1  Daniell,  Ch.  Pr.,  635,  and  cases  cited. 

There  seems  also  to  be  a  distinction  between  cases  where  the  creditor,  com- 
ing in  as  a  quasi  party  before  or  after  a  decree  for  an  account  in  the  first  suit, 
files  a  second  bill.  In  cases  where  he  cannot  come  in  until  after  a  decree  for 
the  account  he  is  not  precluded  from  a  second  bill  unless  there  has  been  a  de- 
cree to  which  he  may  become  a  party;  in  the  other  cases  he. is  so  precluded. 
Id.  What  the  effect  of  the  statutory  practice  of  the  state  courts  may  be  on 
these  rules  it  is  not  necessary  now  to  inquire.  Where  the  bills  are  filed  in  the 
same  court  (as  this  was)  it  is  doubtless  within  the  province  of  the  chancellor  to 
control  the  whole  subject  by  ordering  a  consolidation,  or  that  the  second  suit 
be  treated  as  a  petition  in  the  first,  as  he  no  doubt  would  have  done  if  the 
cause  had  remained  in  his  court.  But  here,  in  another  jurisdiction,  we  must 
treat  the  subject  as  if  the  bill  had  been  originally  filed  here,  and,  as  I  have 
shown,  such  a  plea  is  not  applicable  unless  it  be  a  plea  in  bar  setting  up,  not 
another  suit  pending,  but  a  former  recovery,  in  which  plea  a  necessary  aver- 
ment is  that  the  first  suit  has  proceeded  to  a  decree;  and  it  seems  to  me  plain 
that  this  plaintiff  has  not  recovered  such  a  decree  in  the  chancery  court,  either 
as  an  actual  or  qua^i  party,  as  would  amount  to  a  former  recovery  for  the 
same  relief  she  now  seeks.  In  the  case  of  Greenlaw  v,  Greenlaw  neither  she 
nor  any  creditor  was  made  a  party,  as  they  all  should  have  been  had  the  bill 
been  filed  in  the  interest  and  for  the  benefit  of  the  creditors;  but  it  was  a  suit 
between  the  partners  inUr  sese  and  for  their  interest,  that  of  the  creditors 
being  onl}"^  secondary,  and  brought  into  it  merely  because  it  was  necessary  in 
order  to  adjust  the  partnership  matters.  If  any  creditor  had  been  in  control 
of  the  suit  it  is  probable  the  decrees  would  have  been  of  a  different  character. 
The  supreme  court  of  Tennessee,  in  the  case  of  Moffatt  v.  Wells,  MSS.,  Jack- 
son, April,  1882,  has  recently  decided  that  a  bill  by  one  partner  against  another 
to  settle  the  partnership,  even  where  it  was  insolvent,  did  not  impound  the 
property  or  make  it  a  trust  fund,  nor  preclude  creditors  from  proceeding  in  the 
same  or  another  court  bv  attachment  to  secure  their  debts. 

It  is  true  in  this  case  there  was  a  reference  to  a  master  to  ascertain  and  re- 
port the  debts,  and  according  to  the  bill  plaintiff  proved  her  debt  before  him 
and  he  reported  it;  and  according  to  the  pleas  here  she  filed  her  "  petition  of 
intervention,"  which  I  suppose  means  a  petition  to  become  a  party,  either 
plaintiff  or  defendant,  the  plea  docs  not  say  which,  asking  to  have  the  prop- 
erty subjected  to  her  debt.  The  plea  only  avei*s  that  her  petition  has  never 
beeiv  dismissed.  It  does  not  aver  that  it  has  ever  been  granted  and  she  made 
a  party  by  the  necessary  order;  and  in  the  bill  it  is  averred  that  the  defend- 
ants have  denied  her  admission  to  control  as  a  party.  It  is  plain,  therefore, 
that  she  is  not  a  party  to  that  suit,  in  the  sense  that  the  law  requires,  to  make 
the  plea  of  former  suit  pending  available. 
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§  3224.  That  the  plea  of  a  former  suit  pending  should  is  availahley  the  oh- 
jeot  of  the  two  suits  should  be  tlie  same. 

Wq  come  now  to  the  other  suit  of  Brinkley  v.  Poston,  Adm'r,  which  is  al- 
leged in  the  pleas  to  have  beeh  filed  under  the  Tennessee  act  of  1827  (T.  &  S. 
Code,  §  2267  et  seq.\  This  act  allows  an  executor,  administrator,  or  any  cred- 
itor, wh^re  the  personal  assets  of  a  deceased  person  have  been  exhausted  in 
the  payment  of  debts,  to  file  a  bill  in  equity  to  subject  the  lands  descended  to 
the  heirs  or  devised  by  the  will  to  such  payment.  It  is  very  clear  that  such  a 
bill  is  not  for  the  same  purpose  as  that  filed  in  this  case.  It  may  be  that  a 
creditor  of  J.  O.  Greenlaw,  in  his  capacity  as  a  member  of  the  firm  of  W.  B. 
Gireenlaw  &  Co.,  might  there  prove  his  debt  and  seek  satisfaction  out  of  his 
estate;  but  it  is  not  like  a  bill  by  that  or  another  creditor  against  the  partners, 
or  their  representatives,  to  subject  the  partnership  assets.  But  the  plea  avers 
that  the  bill  was  subsequently  amended  ^'so  as  to  embrace  the  administration 
of  the  partnership  assets  of  W.  B.  Greenlaw  &  Co.,  and  especially  the  property 
mentioned  in  this  proceeding."  It  appears  from  the  bill  (and  by  the  other 
pleas,  if  they  can  be  looked  to  in  this  connection)  that  these  partnership  assets 
were  in  the  hands  of  W.  B.  Greenlaw,  surviving  partner,  where  they  properly 
belonged,  and  not  in  the  hands  of  J.  O.  Greenlaw's  representatives  or  heirs, 
and  that  the  surviving  partner  had  long  before  filed  a  bill  (the  case  of  Green- 
law V,  Greenlaw,  supra)  to  settle  the  partnership,  and  it  is  diflBcult  to  perceive 
how  the  amendment  could  be  pertinent  to  the  original  bill.  But  if  the  title 
had  descended  to  J.  O.  Greenlaw's  heirs,  so  that  it  was  a  proper  amendment, 
it  was  only  for  an  incidental  purpose,  the  main  object  of  the  bill  being  to  sell 
J.  O.  Greenlaw's  real  estate  to  pay  his  debts,  and  not  a  bill  to  settle  the  part- 
nership in  the  sense  of  the  rules  of  law  governing  this  defense  of  a  former  suit 
pending.  The  authorities  already  cited  show  abundantly  that  it  must  be  a 
suit  between  the  same  parties  and  for  the  same  purpose.  If  the  first  suit  has 
an}^  other  purpose,  with  which  this  plaintiff,  in  her  capacity  as  a  partnership 
creditor,  has  nothing  to  do,  she  cannot  be  embarrassed  in  her  pursuit  of  part- 
nership assets  against  loth  partners  by  litigation  between  the  individual  cred- 
itors of  .one  partner  and  the  representatives  of  that  partner. 

The  fundamental  requirement  of  a  plea  of  former  suit  pending  is  wanting — 
the  object  of  the  two  suits  is  not  the  same.  Watson  v.  Jones,  13  Wall.,  697, 
717. .  Here  she  is  suing,  as  she  may,  both  partners,  and  seeking  to  establish  her 
claim  to  have  a  court  of  equity  subject  partnership  assets  in  the  hands  of  the 
surviving  partner  or  his  representatives,  presumably,  to  her  debt  and  those  of 
other  partnership  creditors.  There  she  is  suing,  as  she  may,  one  of  the  part- 
ners or  his  representatives,  and  seeking  to  subject  bis  individual  assets,  or  such 
of  the  partnership  assets  as  he  or  they  may  have  possessed  themselves  of,  to 
her  debt;  but  the  suits  are  by  no  means  the  same:  The  same  process  of  a 
partnership  account  and  settlement  may  be  necessary  in  both,  or  to  ascertain 
her  right  in  either;  but  the  purpose  of  the  two  suits  is  not  the  same  in  any 
other  sense  than  that  the  plaintiff's  object  in  both  is  to  have  her  debt  paid. 
Hence,  if  she  had  herself  filed  that  bill  the  plea  could  not,  in  mj^  judgment,  be 
sustained.  This  plea,  like  the  other,  does  not  allege  that  she  has  been  made  a 
party  to  that  suit  by  an  order  admitting  her  as  plaintiff  or  defendant,  but  only 
that  she  filed  her  petition  asking  the  same  relief  there  as  here,  and  that  it  is 
still  pending  as  a  matter  of  litigation  in  that  suit.     But  this  does  not  make  her 

a  party,  and  she  cannot  become  such  without  the  consent  of  the  court  and  by 
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an  order  for  the  purpose.  If  the  parties  defending  against  her  claim  had  been 
anxious  to  pay  these  partnership  debts,  she  would  have  been  made  a  party  and 
not  left  to  come  in  by  petition  as  a  quasi  party.  The  creditor  who  files  a  bill 
occupies  a  better  attitude  than  one  left  to  struggle  with  hostile  parties  who 
ignore  his  claim  and  only  offer  him  such  place  in  the  suit  as  he  can  acquire  by 
a  petition.  The  right  to  come  in  by  petition  and  the  offer  to  do  so  do  not 
make  the  case  of  a  former  suit  pending.  If  I  were  sitting  as  chancellor  in  the 
state  court,  while  I  might  exercise  the  power  to  consolidate  the  causes  or  hear 
them  together,  I  would  not  entertain  these  pleas  as  technical  pleas  of  a  former 
suit  pending  and  remit  the  plaintiff  to  such  relief  as  she  could  obtain  by  peti- 
tion in  either  of  the  suits  here  pleaded  in  abatement.  She  cannot  get,  by  such 
procedure,  that  plenary  relief  afforded  by  a  bill  like  this,  and  that  fact  alone 
defeats  the  plea.  But  in  an  independent  forum  there  can  be  no  doubt  that  the 
pendency  of  such  suits  is  not  a  defense. 

§  3225.  Doctrine  of  concurrent  jurisdiction  explained. 

The  next  consideration,  so  much  urged  in  argument,  is  that  mere  comity 
forbids  our  entertaining  this  suit;  that  the  state  court,  being  one  of  concurrent 
jurisdiction,  and  having  first  obtained  the  cause,  should  not  be  interfered  with 
by  this  court.  This  assumes  that  we  must  necessarily  interfere  with  that  court 
to  grant  the  relief  prayed  for  here,  and  is  based  on  the  idea  that  the  property 
is  in  custodia  legia^  and  as  the  pleas  aver,  of  the  chancery  court.  Comity  does 
indeed  forbid  any  unseemly  conflict  between  the  courts  for  possession  of  the 
res  involved,  but  does  not  prevent  a  pursuit  of  the  same  right  in  both  courts 
where  such  conflict  does  not  arise.  The  authorities  already  cited  show  that 
the  mere  pendency  of  a  suit  for  the  same  relief  in  two  courts  does  not  create  a 
conflict.  In  the  language  of  the  chief  justice,  already  quoted,  it  will  be  time 
enough  to  determine  how  far  we  may  go  without  disturbing  the  possession, 
real  or  imaginary,  of  the  property  alleged  to  be  held  by  the  chancery  court, 
when  the  application  is  made.  It  does  not  now  appear  that  any  conflict  will 
necessarily  arise.  The  plea  alleges  that  a  receiver  has  been  appointed,  but 
not  with  sufficient  definiteness  to  enable  us  to  say  whether  this  allegation  is 
based  on  a  construction  of  the  decree  quoted  by  both  the  bill  and  the  plea, 
that  W.  B.  Greenlaw's  representatives  hold  as  a  receiver,  or  on  the  fact  that 
some  other  person  has  been  placed  in  possession  as  a  receiver,  in  the  ordinary 
way.  But,  taking  the  latter  to  be  true,  I  do  not  understand  that  such  posses- 
sion would  create  a  conflict  unless  we  should  be  asked  here  to  displace  him, 
and  we  need  not  do  that  to  give  the  plaintiff  the  relief  she  asks.  The  property 
might  be  sold  and  the  purchaser  vested  with  the  title  and  sent  to  the'chancery 
court  to  obtain  possession,  as  against  the  receiver  of  that  court,  if  he  were 
entitled  to  it;  or  it  may  be  that  we  could  go  no  further  than  to  declare  and  set- 
tle the  rights  of  the  plaintiff,  and  stay  execution  of  the  decree  until  the  chan- 
cery court  bad  exhausted  its  jurisdiction  over  the  property  and  released  it. 
Black  V.  Scott,  9  Fed.  E.,  186,  and  cases  there  cited. 

The  argument  of  the  defendants  results  in  this,  that  a  creditors'  bill  in  the 
state  chancery  court,  to  settle  an  estate,  draws  to  it  jurisdiction  of  all  contro- 
versies whatever  pertaining  to  it,  and  that  such  jurisdiction  is  exclusive.  This 
may  be,  so  far  as  the  right  to  proceed  in  any  other  state  court  is  concerned, 
bat  it  has  been  settled  that  the  statutory  injunctions,  even  in  insolvency  pro- 
ceedings, cannot  prevent  a  non-resident  from  resorting  to  this  court.  Suydam 
V,  Broadnax,  14  Pet.,  67;  Union  Bank  v.  Jolly,  18  How.,  503;  Hyde  v.  Stone, 
20  How.,  170;  Payne  v.  Hook,  7  Wall.,  430;  Green  v.  Creighton,  23  How.,  90, 
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106;  Eailway  Co.  ^.  Whitten,  13  Wall.,  270;  IlaiTison't?.  Wheeler,  11  Fed.  R., 
206 ;  PuUiam  v,  Pulliam,  10  Fed.  R.,  29.  And  see,  also,  Buenos  A3'res  R.  Co. 
V.  Northern  R.  Co.,  Law  Rep.,  2  Q.  B.  D.,  210. 

The  defendants  cite  Taylor  v.  Carryl,  20  How.,  583;  Taylor  v.  Taintor,  16 
Wall.,  370;  New  Orleans  v.  Steamship  Co.,  20  Wall.,  387,  392;  French  v.  Hay. 
22  Wall,  253;  Hagan  v.  Lucas,  10  Pet.,  400;  Freeman  v.  Howe,  24  How.,  450; 
Buck  V.  Colbath,  3  Wall.,  341;  Memphis  v.  Dean,  8  Wall.,  64;  Hubbard  v. 
Belle w,  3  Fed.  R.,  447,  450;  Buck  v.  Ins.  Co.,  8  Fed.  R.,  849.  See,  also,  Hey- 
man  v.  Covil,  20  Am.  Law  Reg.,  171,  and  note,  where  the  cases  are  collected 
and  discussed. 

I  do  not  understand  that  these  cases  conflict  with  those  I  have  cited  in  sup- 
port of  this  judgment.  Of  course  there  are  some  general  expressions,  such  as 
"  the  court  first  acquiring  possession  of  the  original  case  was  entitled  to  hold 
it  exclusively  until  the  case  was  finally  disposed  of,"  that,  taken  literally  in 
their  broad  language,  would  establish  the  principle  contended  for  here,  and 
thereby  give  the  court  in  which  a  suit  was  brought  exclusive  jurisdiction  in 
all  cases  and  everywhere,  without  any  limitation  or  qualification  whatever, 
and  on  such  a  doctrine  a  plea  of  former  suit  pending  should  prevail  in  every 
conceivable  case,  which  we  have  seen  is  not  the  law.  What  these  cases  estab- 
lish is  this:  Wherever  a  court,  by  mesne  or  final  process,  or  without  any  pro- 
cess, even,  has  in  its  possession  property  which  it  is  proceeding  to  dispose  of 
according  to  its  practice,  another  court,  except  one  of  superior  jurisdiction, 
will  not  by  its  process  or  otherwise  undertake  to  dispossess  the  first  court  or 
its  officers.  And  the  principle  will,  in  some  circumstances,  extend  to  protect 
the  title  of  a  purchaser  from  that  court  as  against  a  purchaser  from  any  other 
court.  It  is  not  necessary  here  and  now  to  consider  how  far  this  principle 
extends.  It  is  sufficient  to  say  that  the  doctrine  does  not  apply  to  oust  the 
jurisdiction  of  all  other  courts,  as  we  have  abundantly  shown,  but  only  to  pro- 
tect the  immediate  possession  of  the  court  and  its  officers  from  disturbance. 
Whenever  the  litigation  is  ended,  or  the  possession  of  the  court  or  officer  is 
discharged,  other  courts  are  at  liberty  to  deal  with  it  according  to  the  rights 
of  the  parties  before  them,  whether  these  rights  require  them  to  take  posses- 
sion of  the  property  or  not.  20  Am.  Law  Reg.  (N.  S.),  179.  Meantime,  so 
far  as  it  can  without  disturbing  the  possession  of  the  first  court,  the  second 
will  proceed  to  exercise  its  jurisdiction,  and,  if  it  can  proceed  without  posses- 
sion of  the  property,  need  not  concern  itself  about  the  possession  in  the  other 
court.  * 

Of  the  class  of  cases  to  which  this  belongs  Mr.  Justice  Campbell  says: 
^'  What  measures  the  courts  of  the  United  States  may  take  to  secure  the  equal- 
ity of  such  creditors  in  the  distribution  of  the  assets,  as  provided  in  the  state 
laws,  if  any,  independently  of  the  administration  in  the  probate  courts,  cannot 
be  considered  until  a  case  should  be  presented  to  this  court."  Green  v.  Creigh- 
ton,  supra, 

A  similar  claim  of  exclusive  jurisdiction  was  sought  to  be  established  for 
our  late  courts  of  bankruptcy  on  similar  grounds,  of  having  possession  of  all 
controversies  and  assets  in  the  administration  of  insolvent  estates,  but  it  did 
not  prevail,  and  the  state  courts  universally  refused  to  recognize  the  unwar- 
i&ntable  claim. 

It  is  assumed  in  argument  that  under  our  act  of  1827,  before  referred  to, 
the  chancery  court  has  the  property  in  custodia  legis,  and  I  have,  for  the  pres- 
ent purposes  of  this  cause,  so  treated  it;  but  I  do  not  at  all  assent  to  that  theory, 
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though  I  need  not  decide  it,  and  only  refer  to  it  to  reserve  the  point.  Courts 
get  possession  of  property  by  a  seizure  of  it,  or  by  voluntary  surrender  to  its 
oflBcers,  and  possibly  not  otherwise.  Transfers  of  property  may  not  be  effect- 
ual or  may  be  prevented  by  injunction,  and  thus  it  may  be  in  one  sense  in 
custodia  legis/  but  the  possession  of  the  party  may  not  be  the  possession  of 
the  court  in  the  sense  of  the  rule  we  have  been  considering. 
The  pleas  are  insufficient. 

A  RAFT  OF  SPARS. 
(District  Court  for  New  York:  Abbott's  Admiralty,  291-296.    1648.) 

Statement  of  Facts. —  Libel  against  a  raft  of  spars  to  recover  compensation 
for  salvage  services.  Motion  to  dismiss  or  to  stay  proceedings  until  a  re- 
plevin suit  for  the  property  pending  in  the  state  court  is  determined. 

Opinion  by  Betts,  J. 

The  depositions  upon  which  the  motion  now  before  the  court  is  founded  at- 
tempt to  show  that  the  timber  had  been  wrongfully  if  not  feloniously  taken 
from  the  possession  of  the  claimant;  and  they  make  suggestions  tending  to 
charge  the  libelant  with  an  improper  acquisition  or  possession  of  the  property. 

The  testimony  upon  the  other  side,  however,  wholly  displaces,  as  far  as  this 
proceeding  is  concerned,  any  pretense  for  the  imputation  of  dishonest  or  im- 
proper conduct  on  the  part  of  the  libelant  in  obtaining  possession  of  the  tim- 
ber which  forms  the  subject  of  the  suit;  and,  accordingly,  the  motion  must  be 
decided  upon  the  assumption  that  the  libelant  came  bojia  fide  into  possession 
of  the  raft  by  finding  it  adrift  at  sea  and  by  a  laudable  effort  to  save  it  from 
being  lost. 

Accordingly  the  single  point  which  arises  for  decision  upon  the  motion  is 
whether  this  court  will,  either  as  matter  of  right  to  the  claimant,  or  by  comity 
towards  the  municipal  courts,  cause  the  prosecution  of  this  action  to  surcease 
ontil  the  action  at  law  in  the  state  court  is  determined. 

§  3226.  A  replevin  suit  for  salved  property^  pending  in  a  state  courts  cannot 
is  pleaded  in  abatement  of  a  libel  in  rem  for  salvage  compensation. 

It  is  plain,  from  the  course  of  decision  in  the  supreme  court  of  Xew  York 
(Bowne  v.  Joy,  9  Johns.,  221 ;  Walsh  v.  Durkin,  12  id.,  99),  and  of  the  circuit 
court  of  the  first  circuit  (Certain  Logs  of  Mahogany,  2  Sumn.,  589),  that  the  pend- 
ency of  the  replevin  suit  in  the  state  court  ought  not  to  be  regarded  as  a  legal 
bar  which  could  be  pleaded  in  abatement  to  the  libel  in  rem  in  this  court.  Kot 
only  are  the  jurisdictions,  so  far  as  concerns  the  question  under  consideration, 
foreign  to  each  other,  but  an  action  in  replevin  and  an  attachment  in  rem^  to 
enforce  a  lien  by  the  process  of  an  admiralty  court,  are  proceedings  which  are  in 
their  nature  distinct,  although  the  property  which  forms  the  subject  of  each 
proceeding  may  be  the  saQie.  The  matter  triable  in  a  replevin  suit  must  re- 
late to  the  taking,  or  to  the  better  title  or  right  of  possession  of  the  particular 
parties  to  the  suit  in  the  property  in  question.  2  K.  S.,  522,  §§  1,  53,  54,  64.  In 
tbe  present  case  it  must  be  limited  to  the  question  whether  the  libelant  has 
acquired  an  incumbrance  upon  the  raft  against  all  the  world  in  the  character 
of  salvor.  The  validity  of  the  lien  may  become  an  essential  inquiry  in  the  re- 
plevin suit  as  well  as  under  the  attachment  in  this  court;  so  that  in  the  former 
cause,  the  court  of  law,  in  adjudicating  upon  the  claim  of  the  plaintiff  to  the 
possession  of  tbe  raft,  may  incidentally  decide  upon  the  right  of  the  defendant 
to  salvage  compensation.    This,  however,  will  not  necessarily  be  the  case.   The 
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right  of  possession' mB,y  very  possibly  be  determined  without  drawing  in  ques- 
tion the  validity  of  the  asserted  lien.  For  instance,  inasmuch  as  at  common 
law  the  right  of  possession  of  chattels,  by  virtue  of  a  lien,  depends  on  a  con- 
tinued occupancy  and  holding  of  the  thing  to  which  it  is  claimed  the  lien  at- 
taches, and  as  any  voluntary  relinquishment  of  the  actual  possession,  however 
temporary,  may  have  the  effect  of  discharging  and  extinguishing  the  lien 
(Meany  ij.  Head,  1  Mason,  319;  ^jpar^  Foster,  2  Story,  131;  Story  on  Bailm., 
§§  440,  588),  the  court  of  law  might  be  bound  to  adjudge  the  property  in  suit 
to  the  plaintiff  in  the  action  of  replevin,  in  case  the  defendant  failed  to  prove 
an  uninterrupted  holding  of  it,  under  his  sa,lvage  incumbrance.  This  would 
leave  the  actual  right  of  the  salvors  wholly  out  of  view. 

I  do  not  say  that  the  supreme  court  cannot  shape  the  issues  in  the  replevin 
suit  so  as  to  determine  the  question  of  salvage,  and  so  as  also  to  settle  between 
the  co-salvors  themselves  the  proportions  of  the  whole  sum  awarded,  which 
may  be  due  to  each  of  them  respectively,  or  that  they  cannot  compel  the  pay- 
ment of  what  may  be  found  due,  by  means  of  the  replevin  bond;  but  only  that 
it  is  by  no  means  clear  that  these  things  must  and  will  be  settled  in  the  action 
at  law.  It  is  manifest,  however,  that  the  procedure  requisite  to  accomplish 
those  objects  would  be  but  little  in  consonance  with  the  course  of  practice  in 
law  courts,  and  would  be  an  awkward  and  ungainly  mode  of  dealing  with  the 
interests  of  salvors. 

There  are  several  cases  to  be  found  in  the  reports  of  the  courts  of  this  state 

which  evince  the  difficulty  of  rendering  a  judgment  in  a  replevin  suit  which 

.  shall  coincide  fully  with  the  true  rights  and  equities  of  the  parties.    See  Bemus 

V.  Beekman,  3  Wend.,  667;  Rogers  v.  Arnold,  12  id.,  32;  Pierce  v.  Van  Dyke, 

6  Hill,  613;  Anstice  v.  Holmes,  3  Den.,  244. 

Moreover,  even  if  the  questions  to  be  tried  in  the  two  suits  were  identical,  the 
difference  between  the  remedies  awarded,  and  the  fact  that  the  remedy  in  ad- 
miralty by  attachment  of  the  property  itself  is  more  sure  and  expeditious  than 
that  given  at  law,  would  operate  strongly  in  inducing  the  court  not  to  exercise 
its  discretionary  power  over  the  suit  in  this  court,  in  such  manner  as  to  give  a 
preference  to  the  more  dilatory  and  uncertain  procedure  at  law. 

And  it  is  manifest  that  the  difference  indicated  by  Judge  Story,  in  the  case 
already  cited  (Certain  Logs  of  Mahogany,  2  Sumn.,  589),  between  the  parties 
to  the  two  actions,  would  deter  the  court  from  arresting  the  one  in  rem.  In 
addition  to  the  reasons  governing  that  case,  there  should,  in  the  present  case, 
be  added  the  consideration  that  the  several  libelants  rnav  have  interests  in 
the  suit  which  are  wholly  different.  It  is  the  daily  business  of  admiralty 
courts  to  adjudicate  between  salvors  themselves  the  appropriation  of  the  sal- 
vage reward  in  the  action  instituted  against  the  property  salved,  and  salvors 
are  not  driven  to  separate  suits  for  the  purpose  of  procuring  such  adjustments. 
This  end  could  not  be  attained  with  any  convenience  or  celerity  in  a  suit  in 
replevin.  The  direct  issues  could  hardly  embrace  the  questions  arising  be- 
tween the  salvors;  and  in  a  suit  upon  the  bond  given  to  secure  the  damages 
sustained  by  the  defendant,  even  if  his  services  could  be  in  this  manner  fully 
remunerated,  would  scarcely  avail  to  the  bene^Bt  of  the  co-salvors,  who  are  not 
parties  to  the  record  in  the  replevin  suit. 

Kor  is  the  fact  to  be  lost  sight  of  in  estimating  the  importance  of  these  dif- 
ferences in  the  two  proceedings,  that  even  if  in  the  replevin  suit  a  judgment 
might  be  given  determining  the  right  of  the  salvage  reward  and  the  amount 
to  be  allowed  therefor,  such  judgment  must,  in  conformity  to  the  course  of 

464 


PENDENCY  OF  ANOTHER  SUIT.  §§8327-8885. 

law  courts,  be  rendered  solely  in  favor  of  the  defendant  in  the  action,  he  alone 
appearing  on  the  record  to  maintain  that  interest.  The  proceeds  of  any  re- 
covery must  go  into  hi^  hands,  leaving  his  co-salvors  to  the  inconvenience  of 
separate  actions  against  him  for  the  recovery  of  their  shares.  The  admiralty 
court,  on  the  other  hand,  acts  directly  upon  the  propert}'  and  its  proceeds,  and 
administers  their  distribution  according  to  the  rights  of  all  parties,  whether 
litigants  in  the  original  proceedings  or  not. 

Again,  in  a  replevin  suit  against  salvors,  they  may  be  drawn  into  contro- 
versies between  outside  parties  on  conflicting  claims  to  the  property  saved;  or 
to  the  true  right  to  its  possession,  in  none  of  which  matters  they  have  any 
interest.  Their  right  attaches  to  the  property  saved,  irrespective  of  the  own- 
ership of  it  or  to  the  possessory  interests  of  others.  To  determine  and  satisfy 
their  right  does  not  involve  the  necessity^  of  inquiring  into  the  title  or  priv- 
ileges of  other  parties,  and  salvors  ought  not  to  be  compelled  to  forego  the 
peculiar  and  expeditious  remedy  allowed  them  in  admiralty,  and  to  abide  the 
result  of  protracted  and  entangled  litigation  with  others  as  to  the  possession 
of  or  title  to  the  property  subject  to  their  incumbrance. 

Upon  these  considerations,  I  do  not  regard  the  claimant  as  entitled  to  the  in- 
terposition for  which  he  asks,  and  am  equally  clear  that  to  grant  the  applica- 
tion, considered  as  addressed  to  the  discretion  of  the  court,  upon  grounds  of 
comity  or  otherwise,  would  be  inexpedient,  and,  indeed,  unjust.  The  papers 
before  me  do  not  show  that  there  is  any  pending  conflict  of  jurisdiction  over  the 
subject-matter  between  the  state  court  and  this  court.  The  libelant  has  no  man- 
ual or  positive  possession  of  the  timber  given  him  by  the  process  of  this  court 
under  which  he  resists  or  thwarts  the  writ  of  replevin  issued  by  the  state  court. 
The  question  so  far  is  merely  a  speculative  one  whether  the  arrest  under  the 
law  writ  or  the  attachment  shall  be  the  effective  one,  and  until  the  opposing 
action  of  the  marshal  and  sheriff,  under  those  processes,  shall  make  it  neces- 
sary to  determine  that  point,  this  court  will  forbear  intermeddling  with  it,  and 
leave  the  action  here  to  take  the  usual  course.  The  motion  to  supersede  or 
stay  the  action  brought  in  thjs  court  is  accordingly  denied.  The  costs  of  the 
motion  are  to  abide  the  decision  of  the  cause  upon  the  merits. 

8  8S27.  Generally. —  A  plea  of  another  suit  pending  requires  the  greatest  accuracy  and  pre- 
cision.   Anonymous,*  Hemp.,  215. 

§  82S8.  The  pendency  of  petition  for  a  new  trial  cannot  be  pleaded  as  the  pendency  of  a  suit 
Hughes  V.  Elsher,*  0  Fed.  R,  263. 

8  8220.  When  defendant  has  shown  the  pendency  of  another  suit  plaintiff  must  show  by 
record  evidence  the  disposition  of  it.    Fowler  v,  Byrd,*  Hemp.,  218. 

g  8280.  That  a  similar  suit  had  been  pending  at  the  commencemenrt  of  the  present  one  is 
not  a  g03d  plea  in  abatement  if  the  former  suit  has  been  dismissed.  Chamberlain  v.  Eckert,* 
3  Biss.,  124. 

%  8281.  It  is  no  answer  to  a  party  in  interest,  who  asks  relief  from  the  court  in  a  matter 
pending  before  it,  to  say  that  another  court  has  attempted  to  dispose  of  the  fund  in  question, 
when  the  court  had  not  power  so  to  do.    Bill  v,  Raili*oad  Co.,  2  Biss.,  801. 

§  8282.  The  commencement  of  a  like  suit  in  another  court  since  the  last  continuance  is  not 
a  good  plea  in  abatement.    Renner  v.  Marshall,*'  1  Wheat.  215. 

$  8288.  When  two  or  more  tribunals  have  a  concurrent  jurisdiction  over  the  same  subject- 
matter  and  the  parties,  a  suit  commenced  in  one  may  be  pleaded  in  abatement  to  a  suit  for 
the  same  cause  in  another.    Shelby  v.  Bacon,  10  How.,  56. 

§  8284.  The  plea  of  lis  pendens  in  a  foreign  jurisdiction  k  not  a  good  plea  in  abatement. 
And  the  plea  of  a  foreign  judgment  recovered  during  the  pendency  of  an  action  would  not 
be  a  bar,  and  motion  for  leave  to  file  it  would  be  denied.     Lyman  v.  Brown,  2  Curt.,  550. 

§  8335.  The  pendency  of  a  suit  iu  equity  is  no  ground  for  abatement  of  an  action  at  law  for 
the  same  money,  as  the  latter  may  be  necessary  for  the  perfecting  of  the  decree  in  the  for- 
mer.   Kittredge  v.  Race,*  2  Otto,  116. 

Vol.  XXVI  —  80  465 


.  §§  3t23(l-$256.  PRACTICE. 

§  ti2iiii.  Under  the  Louisiana  crxle,  on  a  plea  of  another  suit  pending  in  the  same  court,  the 
plaintiff  will  be  made  to  elect  which  to  pursue.     Fleitas  v.  Cockrem,*  11  Otto,  801. 

§  3237.  Form  of  plea. —  A  plea  setting  forth  that  there  is  a  suit  between  the  same  parties  on 
the  same  causes  of  action  depending  in  a  state  court,  filed  in  a  federal  court  in  a  suit  invoiy* 
ing  a  federal  question,  is  insufficient  in  form  in  not  showing  when  the  suit  in  the  state  court 
was  commenced,  and  whether  issue  was  joined  or  not,  and  is  insufficient  in  law.  Crescent 
City,  etc.,  Co.  v.  Butchers*,  etc.,  Co.,  12  Fed.  R.,  225. 

§  8238.  A  plea  in  abatement  because  of  the  pendency  of  another  suit  for  the  same  cause  of 
action  in  another  court  is  bad  unless  the  plea  shows  that  such  other  court  has  jurisdiction  of 
the  case,  and  unless  any  matters  of  fact  in  the  plea  are  verified  by  affidavit,  as  required  by 
the  eighth  rule  of  the  circuit  court.    White  v.  Whitman,  1  Curt.,  494. 

§8239.  Suit  pending  In  slate  court  of  another  district.— The  i)endency  of  a  suit  in  a 
state  court  is  no  ground  even  for  a  plea  in  abatement  to  a  suit  upon  the  same  matter  in  a 
federal  court.     Gordon  v.  Gilfoil,  9  Otto,  168. 

§  8240.  In  a  suit  in  the  circuit  court  for  the  district  of  Rhode  Island,  it  is  not  a  good  plea 
in  abatement  that  another  suit  for  the  same  cause  of  action  is  pending  in  a  court  of  the  state 
of  Connecticut,  that  being  a  foreign  court  within  the  rule  of  law  applying  to  such  cases.  White 
V.  Whitman,  1  Curt.,  494. 

g  8241.  The  pendency  of  onother  action  for  the  same  cause  in  a  foreign  court  is  not  a  good 
plea  in  abatement,  and  a  court  of  another  state  is  a  foreign  court  withiu  this  rule.  White  v. 
Whitman,*  1  Curt.,  494;  Hughes  v.  Elsher,*  5  Fed.  R.,  263. 

g  8242.  Semble,  that  the  pendency  of  a  suit  in  the  state  court  cannot  be  pleaded  in  abate- 
ment of  a  suit  in  the  federal  court  for  the  same  state.     Brooks  v.  Mills  County,* 4  Dill.,  524. 

%  8248.  The  jurisdiction  of  the  federal  court  cannot  be  defeated  by  subsequent  garnish- 
ment of  defendant  in  a  state  court.    Greenwood  v,  Rector«*  Hemp.,  708. 

§  8244.  An  action  in  the  federal  court  is  not  abated  by  the  commencement  of  a  similar 
suit  in  the  state  court  by  means  of  an  attachment.    Wallace  v.  M^Connell,  13  Pet,  136. 

§  8245.  The  pendency  of  a  suit  in  a  state  court  is  no  bar  to  one  for  the  same  cause  of  action 
in  a  circuit  court  of  the  United  States  or  in  the  supreme  court  of  the  District  of  Columbia. 
Stanton  v.  Embrey,  8  Otto,  548;  15  Alb.  L.  J.,  161. 

§  8246.  Suit  pending  in  state  court  of  same  district. — The  pendency  of  a -suit,  or  recovery, 
for  the  same  cause  of  action,  in  a  state  court  may  be  pleaded  in  abatement  in  the  federal  court 
for  the  same  state.     Earl  v.  Raymond,*  4  McL.,  288. 

§  8247.  Semble,  that  the  pendency  of  a  suit  in  the  state  court  cannot  be  pleaded  in  abate- 
ment of  a  similar  suit  in  the  federal  court.    Loring  t;.  Marsh,*  2  Cliff.,  311. 

§  8248.  The  plea  of  the  pendency  of  another  similar  suit  in  the  state  court,  where  the  par- 
ties are  reversed,  is  not  a  good  plea  in  abatement.    Wadleigh  v.  Yeazie,*  3  Sumn.,  165. 

g  8249.  It  seems  to  be  well  settled  that  the  pendency  of  a  suit  in  either  a  state  or  federal 
court  in  the  same  district  cannot  be  successfully  pleaded  to  the  further  prosecution  of  a  like 
suit  in  the  other  court.    D wight  r.  Central  Vermont  R.  Co.,  9  Fed.  R,  785. 

§  8250.  The  pendency  of  one  suit  can  never  be  pleaded  to  another  unless  the  suits  are  be- 
tween the  same  parties  or  their  representatives  upon  the  same  facts  and  for  the  same  relief. 
Ibid. 

g  8251.  Suit  pending  in  another  federal  court.—  The  pendency  of  alike  suit  in  the  federal 
court  for  another  state  is  a  good  plea  in  abatement.    Ex  parte  Balch,*  3  Mcl^,  221. 

§  8252.  The  pendeney  of  a  creditor's  bill  does  not  preclude  a  creditor  who  is  not  a  party 
to  the  bill  from  bringing  an  action  in  another  court  to  enforce  his  own  right&  Parsons  v. 
Railroad  Co.,«  1  Hughes,  279. 

§  8258.  A  counter-claim  or  set-off  in  a  former  action  may  be  pleaded  in  abatement  of  a  sub- 
sequent action  for  the  same  cause,  and  an  order  permitting  the  withdrawal  of  the  counter- 
claim will  not  defeat  the  plea  if  it  does  not  appear  in  the  pleadings.  Demond  v,  Crary,  1 
Fed.  R.,  480. 

§  8254.  Probate  proceedings.— The  jurisdiction  of  the  United  States  courts  over  a  suit 
against  an  administrator  is  not  affected  by  the  pendency  of  prol>ate  proceedings  in  a  state 
court.    Green  v.  Creighton,  23  How.,  90,  106. 

§  8255.  Where  a  court  of  inquiry,  instituted  by  the  secretary  of  the  navy,  was  investigat- 
ing an  alleged  murder  committed  upon  the  high  seas  by  officers  of  the  navy,  a  district  court 
refused  to  grant  a  warrant  to  arrest  the  officers  upon  the  same  charge  while  the  proceeding 
before  the  court  of  inquiry  was  pending.    United  States  t;.  Mackenzie,*  1  N.  Y.  Leg.  Obe.,  227* 

§  8258.  Trustees  and  stockholder.—  Where  trustees  under  a  railroad  mortgage  were  suing 
for  foreclosure,  and  prayed  for  a  reorganization  in  accordance  with  the  wishes  of  most  of  the 
bondholders,  and  one  stockholder  brought  an  independent  bill  praying  for  foreclosure  and 
for  removal  of  .the  trustees,  held,  that  the  latter  suit  might  be  stayed  to  await  the  result  of 
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the  former,  or,  if  complainant  so  elected,  it  might  be  consolidated  wilh  the  former.    Stern  «. 
Wisconsin  Central  R.  Co.,*  1  Fed.  R.,  655. 

§  8257.  The  two  actions  mast  be  the  same.—  Where  the  pendency  of  one  suit  is  set  up  to 
defeat  another  the  case  must  be  the  same.  There  must  be  the  same  parties,  or,  at  least,  such 
as  represent  the  same  interest,  there  must  be  the  same  rights  asserted,  and  the  same  relief 
prayed  for.  The  relief  must  be  founded  on  the  same  facts,  and  the  title  or  essential  basis  of 
the  relief  sought  must  be  the  same.    Watson  v.  Jones,  13  Wall.,  679. 

§  8258.  The  pendency  of  another  suit  for  the  same  cause  of  action  cannot  be  pleaded  in 
abatement  if  it  is  between  different  parties.     Cook  v.  Burnley,  11  Wall,  659. 

§  8259.  The  criterion  by  which  to  decide  whether  two  suits  are  for  the  same  cause  of  ac- 
tion 18  whether  the  evidence  properly  admissible  in  the  one  will  support  the  other;  and 
where  the  supreme  court  had  reversed  a  case  for  the  admission  of  evidence,  admissible  in  a 
later  case,  the  two  were  held  not  to  be  the  same.  Steam  Packet  Co.  v.  Bradley,  5  Cr.  C.  C, 
898. 

g  8280.  A  plea  of  the  pendency  of  another  suit  is  not  a  good  plea  to  a  suit  for  foreclcsure  of 
a  railroad  mortgage  if  the  orators  in  the  latter  suit  did  not  bring  the  former  suit,  are  not 
joined  as  parties  in  it,  could  not  discontinue  it,  and  cannot  be  barred  by  it.  Brooks  v,  Vt. 
Cent  R.  R.  Co.,  U  Blatch.,  463. 

g  8281.  The  pendency  of  a  suit  in  equity  in  regard  to  certain  land  is  not  a  bar  to  another 
suit  regarding  the  same  land,  the  parties  in  the  two  suits  being  different,  the  bills  having  dif- 
ferent objects,  different  equities  being  involved,  and  the  relief  prayed  for  being  upon  differ- 
ent grounds  and  involving,  necessarily  or  po68it)ly,  different  decrees.  Jenkins  v,  Eldredge,  8 
Story,  181. 

8  8288.  A  complainant  may  file  a  biU  in  equity  to  restrain  the  infringement  of  a  patent  in 
one  district,  and  it  is  not  a  valid  plea  in  abatement  thereto  that  a  suit  for  infringement  of  the 
same  patent  between  the  same  parties  is  pending  in  another  district,  provided  the  bill  second 
in  point  of  time  alleges  an  infringement  in  the  district  where  it  is  brought  since  the  filing  of 
the  first  bill  in  the  other  district.    Wheeler  v.  McCormick,  8  Blatch.,  267. 

8  8288.  In  a  suit  by  Maupin,  and  Catharine,  his  wife,  a  plea  of  another  action  pending  be- 
tween the  same  parties  is  not  supported  by  proof  of  a  suit  by  the  same  Catharine  alone. 
Maupin  v.  Pic,  2  Cr.  C.  C.  88. 

%  8284.  The  pendency  of  an  action  for  salvage  has  never  been  a  bar  to  a  subsequent  action 
by  other  salvors  against  the  same  vessel  to  recover  salvage  for  other  services  perforniied  dur- 
ing the  same  voyage.    Steamship  Merrimac,  1  Ben.,  68. 

S  8285.  A  plea  of  the  pendency  of  a  prior  suit  is  of  no  avail  in  admiralty  unless  it  avers 
and  is  supported  by  proof  that  such  prior  suit  is  for  the  same  cause  of  action  and  is  between 
the  same  parties.    Thurston  v.  Steamboat  Magnolia,  1  Bond,  92. 

§  8288.  That  the  state  court  may  have  jurisdiction  of  some  of  the  parties  to  a  suit  brought 
in  the  federied  court  concerning  the  property  involved  for  some  purposes  would  not  neces- 
sarily exclude  the  latter  from  cognizance'  of  the  same  parties  in  a  suit  relating  to  the  same 
property  for  other  purposes.    Andrews  v.  Smith,*  19  Blatch..  100. 

8  8287.  Ib  equity.—  The  rule  as  to  the  plea  of  another  suit  pending  is  the  same  in  equity 
as  in  law,  though  it  is  exercised  with  a  more  liberal  discretion.  Insurance  Co.  v.  Brune,*  6 
Olto,  688. 

8  8288.  In  chancery  the  pendency  of  a  suit  is  constituted  by  filing  a  bill,  and  actual  service 
of  subpoena  in  law  by  suing  out  a  writ  without  service.     Fowler  v.  Boyd,*  Hemp.,  213. 

8  8288.  It  is  difficult  to  see  how  the  pendency  of  a  suit  at  law  can  ever  defeat  a  suit  in 
equity  except  in  cases  of  concurrent  jurisdiction.  If  there  be  plain  remedy  at  law,  equity 
has  no  jurisdiction,  whether  a  suit  be  pending  at  law  or  not,  and  if  the  suit  pending  must  be 
ineffectual,  it  could  not  affect  the  equitable  remedy.  Possibly  where  the  equitable  powers  of 
courts  of  law  have  been  enlarged  by  statute  or  otherwise,  the  pendency  of  a  suit  at  law  in 
such  a  case  might  defeat  a  suit  in  equity.    Hunt  v,  Danforth,*  12  L.  R.,  N.  S.,  74. 

g  8270.  In  admiralty. —  A  plea  of  the  pendency  of  another  suit  in  a  state  court  between 
the  same  parties  for  the  same  cause  of  action  must  be  made,  in  a  libel  in  rem  in  admiralty, 
by  dilatory  or  declinatory  exception,  in  the  nature  of  a  plea  in  abatement,  under  rule  76.  But 
in  this  case  the  court  said  it  did  not  wish  to  be  considered  as  assenting  to  the  view  that  the 
pendency  of  such  a  suit  would  be  a  good  plea  in  abatement,  even  if  well  pleaded.  Benary 
V.  Ship  Prince  Albert,*^  15  Int.  Rev.  Rec.,  35. 

8  8271.  A  plea  of  the  pendency  of  a  suit  in  the  state  court  upon  the  same  cause  of  action, 
if  good,  should  be  set  up  in  admiralty  by  dilatory  or  declinatory  exception  under  rule  76. 
The  Ship  Prince  Albert,  5  Ben.,  886. 

88272.  The  fact  that  the  holder  of  an  admiralty  lien  has  recovered  judgment  for  the 
amount  of  his  claim  in  a  suit  at  law  in  personam  is  not  a  bar  to  a  suit  in  admiralty  to  en- 
force the  lien.    Rogers  v.  The  Reliance,  1  Woods,  274. 
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§  8278.  The  pendency  of  an  action  of  replevin  in  a  state  court  to  settle  the  right  of  prop- 
erty in  a  vessel  is  not  technically  a  bar  to  a  libel  in  admiralty  to  settle  the  same  right,  the 
defendants  in  the  former  case  being  the  libelants  in  the  latter.  But  such  a  suit  in  a  state 
court,  having  jurisdiction  over  the  subject-matter,  virill  be  held  to  exclude  a  libel  in  order 
to  prevent  a  conflict  of  jurisdiction.     Taylor  v.  The  Royal  Saxon,  1  Wall.  Jr.,  811. 

§  8274.  A  plea  of  pendency  of  another  suit  should  be  made,  in  admiralty,  by  a  special 
plea  in  the  nature  of  a  plea  in  abatement  and  before  the  general  answer  upon  the  merits.  For 
such  a  plea  to  be  good  it  must  appear  that  the  parties  are  the  same  in  both  suits ;  that  the 
suits  are  of  the  same  nature.  A  suit  in  personam  in  a  state  court,  by  replevin  or  attachment 
of  certain  property,  will  not  supersede  the  right  of  a  court  of  admiralty  to  proceed  in  rem 
against  such  property.    Certain  Logs  of  Mahogany,  2  Sumn.,  589. 

§  8275.  Where  upon  an  application  for  an  order  it  appeared  that  precisely  the  same  ques- 
tion had  been  decided  in  another  district  upon  the  same  facts  and  in  suits  in  which  the  ap- 
plicant was  a  party,  it  was  held  that,  in  case  the  applicant  failed  to  appeal  from  such  decision, 
such  failure  would  be  deemed  an  acquiescence  in  the  decision,  and  a  similar  order  would  be 
made  in  the  present  suit ;  and  that  if  the  applicant  appealed,  no  order  would  be  made  in  the 
present  case  until  the  determination  of  the  appeal.  In  the  Matter  of  the  Surplus  of  the 
Ship  Trimountain,  5  Ben.,  246. 


XXIL  Peoduction  of  Books  and  Papers. 

SUXHARY — Not  governed  by  state  practice^  %  827ft. — Method  of  production  rests  in  discretion 
of  court,  §  ^277 »— Form  of  motion  and  notice^  §  8278.— fetrom  copies,  §  8279.— Power  to 
nonsuit  or  default,  §  3280. —  WJien  disci*etion  of  court  is  to  be  exercised,  §  8381. — Pro* 
duction  before  trial,  §  8282. —  Hoto  to  obtain  nonsuit^  %  8288. —  Granting  order  to  produce 
upon  affidavit,  §  8284. —  Production  of  letter  as  part  of  the  contruet  in  admiralty,  §  8385. 

§  8S76.  The  practice  as  to  production  of  books  and  writings  is  governed,  not  by  state  codes, 
but  by  Revised  Statutes,  section  724.    Gregory  v,  Chicago,  Milwauiree  &  St.  P.  R.  R.,  §  8288. 

§  8277.  A  party's  right  to  the  production  of  books  being  established,  the  question  of  how, 
when  and  where  they  shall  be  produced  will  be  determined  by  the  sound  discretion  of  the 
court.    Ibid. 

%  8278.  A  motion  to  require  the  production  of  booksx  should  describe  the  books  with  as 
mucli  certainty  as  may  be,  and  should  state  the  facts  which  they  will  tend  to  prove,  and  due 
notice  of  the  motion  should  be  given  the  other  side.    Lowenstein  v.  Carey,  §§  8287-8389. 

§  8279.  When  the  expense  or  inconvenience  of  producing  the  books  would  be  very  great, 
the  court  will  order  sworn  copies,  unless  a  strong  case  is  made  out  showing  the  necessity  of 
the  originals.    Ibid, 

%  8280.  Federal  courts  cannot  compel  the  production  of  books  and  papers,  but  can  give  judg- 
ment of  default  or  nonsuit  in  case  of  non-oompliance  with  an  order  to  produce,  thus  differing 
from  other  common-law  courts,  where  a  notice  to  produce  merely  lays  the  foundation  for  sec- 
ondary evidence.     Merchants'  Bank  v.  State  Bank,  g§  8290-8295. 

§  8281.  The  power  is  discretionary,  but  should  be  exercised  when  the  party  cannot  obtain 
the  evidence  by  subpoena  dtuses  tecum,  and  the  case  comes  within  the  provisions  of  the  stat* 
ute.    Ibid. 

g  3282.  Production  before  trial  will  not  be  ordered  unless  the  necessities  of  the  case  re- 
quire it    Ibid. 

%  8288.  In  order  to  obtain  a  judgment  of  nonsuit  for  non-production  of  books  and  papers, 
there  must  have  been  a  motion  and  an  order  of  court  for  their  production.  Thompson  t;, 
Selden,  §§  8296,  8297. 

§8284.  In  Pennsylvania  the  practice  is  established  by  granting  an  order  for  the  produc- 
tion of  books  and  papers  upon  an  affidavit  similar  to  that  required  by  the  statute  in  a  case  at 
common  law.    Coit  v.  North  Carolina  Gold  Amalgamating  Ck>.,  g  8298. 

§  8285.  On  a  motion  by  defendant  in  an  admiralty  cause  that  plaintiff  be  compelled  to 
produce  a  certain  letter  alleged  to  be  part  of  the  contract,  to  enable  defendant  to  answer 
more  fully,  it  was  held  that  as  the  contract  was  not  alleged  to  be  wholly  in  writing  of  which 
the  letter  was  a  part,  the  letter  could  not  be  said  to  be  the  common  property  of  both,  and 
held  by  one  in.  trust  for  the  other,  and  the  motion  must  be  denied.  The  Voyageur  de  la 
Mer,  §^  8299,  8800. 

[Notes.— See  §§  8801-8886.] 
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GREGORY  V.  CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAILROAD  COMPANY. 

(arcuit  Coart  for  Iowa:  8  McCrary,  874r-876.    1882.) 

Opinion  by  Lovb,  J. 

Statement  of  Facts. —  We  are  not  governed,  as  counsel  seem  to  suppose, 
by  the  provisions  of  the  Iowa  code  in  determining  this  motion,  but  by  the  fol- 
lowing provisions  of  the  act  of  congress: 

Section  724,  Revised  Statutes.  "  Power  to  order  production  of  books  and 
writings  in  actions  at  law." 

"  In  the  trial  of  actions  at  law  the  courts  of  the  United  States  may,  on  mo- 
tion and  due  notice  thereof,  require  the  parties  to  produce  books  or  writings 
in  their  possession  or  power  which  contain  evidence  pertinent  to  the  issue  in 
cases  under  circumstances  where  they  might  be  compelled  to  produce  the  same 
by  the  ordinary  rules  of  proceedings  in  chancery. 

"  If  a  plaintiff  fails  to  comply  with  such  order,  the  court  may,  on  motion, 
give  the  like  judgment  for  the  defendants  as  in  cases  of  nonsuit;  and  if  a  de- 
fendant fails  to  comply  with  such  order  the  court  may,  on  motion,  give  judg- 
ment against  him  by  default." 

§  3286.  Hides  hy  which  United  States  courts  are  governed  in  requiring  the 
production  of  hooks  and  papers. 

From  this  provision  it  is  clear  that  the  plaintifiTs  motion  cannot  be  denied. 
But  how,  when  and  where  the  books,  etc.,  shall  be  produced  must  be  deter- 
mined by  the  sound  and  just  discretion  of  the  court.  To  order  the  books  of  a 
corporation,  or  any  great  business  firm,  to  be  brought  from  a  distant  place, 
where  they  may  be  constantly  needed,  to  the  place  where  the  court  is  held, 
would  be  a  practice  in  the  highest  degree  inconvenient;  neither  would  the 
court  order  the  books  of  a  firm  or  corporation  to  be  taken  from  the  possession 
of  the  owners,  and  placed  in  the  custody  of  any  person  not  interested  in  their 
safety  and  preservation.  The  right  of  a  litigating  party  is  to  inspect,  to  ex- 
amine and  take  copies,  with  view  of  securing  information  and  offering  their 
contents  in  evidencd.  This  right  the  law  secures  to  him,  and  the  court  will 
order  it  to  be  done  in  such  a  way  as  to  prejudice  as  little  as  possible  the  own- 
ers of  the  books.  The  owner  of  books  in  which  he  has  kept  his  accounts,  and 
which  he  may  need  for  daily  and  hourly  use,  is  just  as  much  entitled  to  their 
custody  as  he  is  entitled  to  the  possession  and  use  of  any  other  personal  prop- 
erty. It  would  be  most  prejudicial  and  unjust  to  order  a  litigant  to  bring  his 
books  from  a  distant  place,  where  they  are  in  constant  use,  and  deliver  them 
to  some  oflBcer  of  the  court  for  the  convenience  of  an  adversary  party.  If  such 
were  the  rule,  a  foreign  insurance  company  or  railroad  corporation  or  private 
firm  might  be  compelled,  under  penalties  of  contempt  and  default,  to  bring 
their  books  from  far-distant  states,  and  even  from  beyond  the  seas,  at  their 
own  expense,  and  to  their  grievous  prejudice,  for  the  use,  benefit  and  con- 
venience of  their  adversaries.  It  will  be  seen  by  examining  the  foregoing 
provision  that  the  court  is  to  govern  its  discretion  by  the  practice  in  such  .. 
cases  in  chancery.  The  practice  in  equity  has  been  long  established,  and  the 
court  will  make  an  order  in  strict  pursuance  of  that  practice. 

As  to  means  by  which  the  order  shall  be  enforced,  the  rule  quoted  above 
speaks  for  itself.  But,  even  in  the  absence  of  such  a  rule,  the  court  would 
find  a  way  to  enforce  obedience  to  its  orders  by  a  party  litigant  before  it. 

Ordeb. —  Let  the  plaintiff,  his  solicitors  and  agents  be  at  liberty,  at  all 
seasonable  times,  upon  giving  reasonable  notice,  to  inspect  and  peruse  at  the 
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office  of  the  defendant  company,  or  elsewhere,  the  books,  papers  and  vouch- 
ers referred  to  in  the  plaintiff's  application  as  containing  evidence  pertinent 
to  this  case,  the  same  being  in  the  defendant's  possession,  custody  or  power, 
and  take  copies  thereof  and  abstracts  therefrom,  as  they  shall  be  advised,  at  the 
plaintiffs  expense;  and  let  the  said  defendants  produce  any  designated  books, 
papers  or  vouchers  before  any  competent  officer  taking  depositions,  on  due 
notice,  at  the  plaintiff's  instance,  at  the  town  or  city  or  place  where  said  books, 
papers  or  vouchers  may  be  kept  in  custody,  in  order  that  any  copies,  ab- 
stracts or  extracts  taken  under  this  order  may  be  compared,  verified  and 
proved,  so  as  to  be  offered  in  evidence. 

It  is  further  ordered  that,  in  order  to  entitle  himself  to  have  such  books, 
papers  and  vouchers  produced  before  such  examining  officer,  the  plaintiff  shall 
designate  the  books,  papers  or  vouchers  required,  and  give  reasonable  notice 
of  the  time  and  place  when  and  where  the  same  shall  be  produced. 

LOWENSTEIN  v.  CAREY. 
(District  Court  for  MiBsisuppi:  12  Federal  Reporter,  Sll-814    1882.) 

Opinion  by  Hill,  J. 

Statement  of  Facts. —  The  question  now  for  decision  arises  upon  the  mo- 
tion of  plaintiffs  against  the  claimants  to  produce  upon  the  trial  of  this  issue 
the  books,  papers,  correspondence  and  documents  in  their  possession  or  under 
their  control  relating  to  the  dealings  between  them  and  the  defendants,  Carey 
&  Eichardson.  This  motion  is  resisted  by  the  claimants,  and  the  question  is, 
shall  the  motion  be  sustained  and  the  rule  made?  This  motion  is  made  under 
section  724,  Bevised  Statutes,  which  reads  as  follows : 

§  3287.  How  a  party  requiring  the  production  of  hooka  and  papers  should 
proceed. 

"  In  the  trial  of  actions  at  law,  the  courts  of  the  United  States  may,  on  mo- 
tion and  due  notice  thereof,  require  the  parties  to  produce  books  or  writings 
in  their  possession  or  power,  which  contain  evidence  pertinent  to  the  issue, 
in  cases  and  under  circumstances  where  they  might  be  compelled  to  produce 
the  same  by  the  ordinary  rules  of  proceedings  in  chancery.  If  a  plaintiff  fails 
to  comply  with  such  order,  the  court  may  on  motion  give  judgment  as  in  case 
of  nonsuit,  and  if  a  defendant  fails  to  comply  with  such  order,  the  court  may 
on  motion  give  judgment  against  him  as  by  default." 

The  proper  practice  under  this  statute  is  for  the  party  requiring  the  produc- 
tion of  such  books  or  writings  to  spread  on  the  motion  docket  a  motion  for  a 
rule  upon  the  opposite  part}^  requiring  the  production  of  the  books  or  papers 
desired.  The  motion  should  describe  the  books  or  papers  with  as  much  cer- 
tainty as  may  be,  and  should  further  state  that,  according  to  the  best  of  the 
mover's  knowledge  or  information  and  belief,  the  books  or  papers  called  for 
will  tend  to  prove  the  issue  in  favor  of  the  mover.  The  motion  should  fur- 
ther state  some  fact  or  facts  which  the  books  or  papers  will  tend  to  prove, 
pertinent  to  the  issue,  which  issue  should  be  made  up  before  the  motion  is 
made,  so  that  the  court  may  determine  the  pertinency  of  the  fact  or  facts 
which  it  is  alleged  the  books  or  papers  will  tend  to  prove.  What  they  will 
prove  can  only  be  determined  after  their  production. 

§  3288,  Hide  as  to  notice. 

The  truth  of  the  allegations  stated  in  the  motion  should  be  verified  by  the 

affidavit  of  the  mover  or  his  a^ent,  and  the  materiality  of  the  testinionx*  sought 
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by  the  produotian  of  the  books  or  papers  certified  to  by  the  counsel  of  the 
mover.  Notice  must  be  given  the  party  rex]uired  to  produce  the  books  or 
writings,  or  his  attorney,  a  sufficient  length  of  time  for  the  party  to  appear 
and  show  cause,  if  any  he  has,  why  the  rule  shall  not  be  made,  when  he  may, 
in  opposition  to  the  rule,  show  by  affidavit  that  he  has  no  such  books  or 
papers  under  his  control,  or  any  other  reason  he  may  have  why  the  rule  shall 
not  be  made.  If  any  issue  is  made  upon  the  motion  the  court  will  hear  proof, 
and  grant  or  refuse  the  rule  according  to  the  proof  and  nature  of  the  case. 

The  claimants  insist  that  this  motion  comes  too  late.  The  issue  could  not 
well  have  been  tried  until  after  the  attachment  suit  was  tried  and  the  judg- 
ment rendered  against  the  defendants  in  the  attachment  suits.  Indeed,  the 
issues  have  not  been  made  up.  I  am  satisfied  the  motion  is  in  time,  but  the 
grounds  stated  in  the  motion  are  not  as  full  and  specific  as  they  should  be. 
The  movers  will  have  leave  to  amend  the  motion  so  as  to  conform  to  the  rule 
stated,  when  sufficient  time  will  be  allowed  the  claimants  to  answer  the  motion, 
after  which  the  court  will  make  such  rule  as  may  be  required,  to  the  end  that 
a  fair  trial  may  be  had  with  as  little  expense  and  inconvenience  as  may  be  to 
either  party. 

§  3289.  Sworn  copies  instead  of  the  books  themsdves. 

As  a  general  rule  the  production  of  correspondence  and  other  papers  can  be 
complied  with  without  much  inconvenience  or  expense.  More  expense  is  in- 
curred in  the  production  of  books,  but  the  inconvenience  is  small  unless  they 
are  in  daily  or  frequent  use;  but  where  they  are  in  such  use  the  inconvenience 
is  often  very  great;  and  where  a  sworn  copy  of  the  entries  from  the  books  is 
given,  or  proposed  to  be  given,  a  very  strong  case  of  the  necessity  of  the  pro- 
daction  of  the  books  themselves  should  be  made  to  compel  their  production, 
or  to  subject  the  delinquent  to  the  penalty  prescribed. 

MERCHANTS'  NATIONAL  BANK  OF  BOSTON  ©.  STATE  NATIONAL  BANK  OF 

BOSTON. 

(Circuit  Court  for  Massachusetts:  8  aifford,  201-205.    1868.) 

Opinion  by  Clifford,  J. 

Power  is  conferred  upon  the  circuit  court,  by  the  fifteenth  section  of  the 
judiciary  act,  in  the  trial  of  actions  at  law,  on  motion  of  either  party,  and  due 
notice  thereof  being  given,  to  require  the  opposite  party  to  produce  any  books 
or  writings  in  his  possession  or  power  which  contain  evidence  pertinent  to  the 
issue  in  cases,  and  under  circumstances,  where  the  party  might  bo  compelled 
to  produce  the  same  by  the  ordinary  rules  of  proceeding  in  chancery.  1  Stat, 
at  Large,  82. 

§  3290.  What  the  word  "  require  "  in  the  fifteenth  section  of  tlie  judiciary  act 
means  and  what  it  does  not  mean. 

Evidently  the  word  "  require,"  when  taken  in  connection  with  the  subse- 
quent clause  of  the  same  section,  does  not  include  a  power  to  compel  a  com- 
pliance with  the  order  and  direction  of  the  court.  On  the  contrary  the  pro- 
Tision  is  that,  if  a  plaintiff  shall  fail  to  comply  with  such  order,  it  shall  be 
lawful  for  the  court,  on  motion,  to  give  the  like  judgment  for  the  defendant 
as  in  case  of  nonsuit;  and,  if  a  defendant  fail  to  comply  with  the  order,  it  shall 
be  lawful  for  the  court,  on  motion,  to  give  judgment  for  the  plaintiff,  as  in 
case  of  a  default.  Evidence  is  essential  in  the  trial  of  actions  at  law;  and  the 
acts  of  congress,  and  the  rules  and  usages  of  courts,  provide  the  means  for 
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compelling  the  attendance  of  necessary  witnesses  for  the  purpose,  and  the  pro- 
duction of  books  and  writings  material  to  the  issue.  Circuit  courts,  as  well 
as  all  Qther  federal  courts,  may  issue  any  writ  necessary  for  the  exercise  of 
jurisdiction,  agreeably  to  the  principles  and  usages  of  law,  and  of  course  they 
may  issue  the  writ  of  subpoena,  to  compel  the  attendance  of  witnesses.  They 
may  also  issue  the  writ  of  svhposna  duces  tecum^  to  compel  the  attendance  of  a 
witness,  and  also  to  require  him  to  bring  with  him  books  and  writings  in  his 
possession  containing  evidence  material  to  the  issue  in  a  pending  action.  Par- 
ties were  not  competent  witnesses  at  common  law,  and  of  course  they  could 
not  be  compelled  to  attend  the  trial  by  the  writ  of  subpoena,  or  to  attend  and 
bring  with  them  any  books  or  writings  in  their  possession  which  were  perti- 
nent to  the  issue,  or  which  might  tend  to  elucidate  the  matter  in  controversy, 
by  the  writ  of  subpoena  duces  tecum, 

§  3291.  Notice  to  produce  papers^  etc.y  at  common  law  only  lays  the  fowndor 
tionfor  secondary  proof  . 

Notice  to  produce  was  the  only  remedy  of  a  party  in  a  suit  at  law,  unless  he 
resorted  to  equity,  in  case  the  other  party  to  the  record  had  in  his  possession 
books  or  writings  containing  evidence  material  in  the  trial.  Such  notice,  bow- 
ever,  never  enabled  the  party  to  compel  the  production  of  such  books  or  writ- 
ings. All  the  effect  it  had  was  to  lay  the  foundation  for  the  introduction  of 
parol  or  secondary  proof  of  their  contents,  in  case  it  appeared  that  the  books 
and  writings  described  in  the  notice  were  in  the  possession  of  the  party  noti- 
fied, and  that  he  refused  to  produce  them  at  the  trial,  as  requested. 

§  3292.  Powers  of  the  district  and  circuit  courts  as  to  compelling  the  produc- 
tion of  papers  in  evidence. 

Becent  acts  of  congress  make  parties,  where  the  suit  is  between  individuals, 
competent  witnesses,  which  in  many  cases  afford  a  better  and  more  certain 
remedy  in  relation  to  books  and  writings  in  possession  of  the  opposite  side 
than  notice  to  produce.  Besides  these  common-law  remedies  to  obtain  such 
books  and  writings,  when  "  pertinent  to  the  issue,"  power  is  conferred  upon 
the  circuit  and  district  courts  of  the  United  States  to  require  a  party,  in  the 
trial  of  actions  at  law,  to  produce  books  or  writings  in  his  possession  or  power, 
if  it  appears  that  they  contain  evidence  pertinent  to  the  issue,  and  the  case  and 
circumstances  are  such  that  he  might  be  compelled  to  produce  the  same  by 
the  ordinary  rules  of  proceedings  in  chancery  suits.  Undoubtedly  the  power 
conferred  is  a  discretionary  power,  but  it  is  one  which  should  be  firmly  exer- 
cised in  a  case  falling  within  the  conditions  specified  in  the  provision,  when  it 
appears  that  there  is  just  ground  to  apprehend  that  delay  will  defeat  the  ac- 
tion of  the  court,  and  that  the  party  is  unable  to  obtain  the  evidence  by  sufh 
pc&na  duces  iecum^  and  that  the  case  and  circumstances  are  such  that  notice  to 
produce  is  not  a  safe  and  adequate  remedy. 

§  3293.   Conditions  under  which  the  powers  of  the  court  will  he  exercised. 

Unless  the  case  is  shown  to  be  one  within  the  conditions  specified  in  the  pro- 
vision, the  power  "  to  require"  or  pass  the  order  does  not  exist.  Those  condi- 
tions are  that  the  motion  must  be  in  a  case  at  law,  and  on  due  notice  to  the 
opposite  party,  and  it  must  appear  that  the  books  or  writings  are  in  the  pos- 
session or  power  of  the  other  party,  and  that  they  contain  evidence  pertinent 
to  the  issue,  and  that  the  case  and  circumstances  are  such  that  the  party  might 
be  compelled  to  produce  the  same,  as  therein  provided.  No  doubt  is  enter- 
tained that  the  motion  may  be  made,  in  a  pending  action  at  law,  before  the 
day  of  trial ;  but  the  requirement  of  the  order  of  the  court  must  perhaps  be 
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that  the  books  and  writings  be  prbdaced  at  the  trial  of  the  action.  Such  an 
order  may  be  absolute  or  nisi^  as  the  circumstances  may  justify  or  require. 

§  3294.  Conditions  under  which  production  of  papers  hefore  trial  will  be  re- 
hired. 

Production  before  the  trial  is  not  perhaps  contemplated  by  the  words  of  the 
provision,  nor  is  it  in  general  necessary,  as  the  penalty,  in  case  of  failure  to 
comply  with  the  order,  is  not  arrest  and  imprisonment  until  the  party  comply, 
as  for  a  contempt,  but  a  judgment  of  nonsuit,  or  default,  as  the  plaintiff  or  de- 
fendant is  the  offending  party.  Where  the  motion  is  accompanied  by  satis- 
factory proof  that  the  case  is  one  in  all  respects  within  the  conditions  of  the 
provision,  and  it  is  also  satisfactorily  shown  that  there  is  just  ground  to  ap- 
prehend that  the  books  and  writings  may  be  destroyed  or  transferred  to  an- 
other, or  removed  out  of  the  jurisdiction  before  the  day  of  trial,  the  order 
should  be  made  without  delay,  and  be  absolute.  On  the  other  hand,  if  there 
is  no  suggestion  of  fraudulent  intent  to  suppress  the  documents,  and  the 
evidence  to  show  that  they  contain  any  matter  pertinent  to  the  issue  is  not 
satisfactory,  the  order,  if  made  at  all,  should  be  made  nm,  or  the  application 
may  be  refused. 

§  3295.  The  rule  and  practice  as  to  hooks  and  papers  of  hanks  and  other  cor- 
porations. 

Danger  that  the  evidence,  if  any,  will  be  suppressed,  or  that  the  books  and 
witnesses  will  be  transferred,  or  that  they  will  be  removed  out  of  the  jurisdic- 
tion, is  not  suggested  in  this  case,  and  the  evidence  to  show  that  the  case  is  one 
within  the  conditions  of  the  provision  is  not  entirely  satisfactory.  Were  there 
no  other  objections  to  the  granting  of  the  motion,  we  should  be  constrained  to 
deny  it,  but  there  is  another  even  more  decisive  than  those  already  suggested. 
Incorporated  banks  have  officers  for  the  transaction  of  their  business,  and  some 
one  or  more  of  those  officers,  as  provided  by  law,  and  the  usages  of  such  insti- 
tutions, have  the  possession  of  the  books  and  papers,  and  are  known  as  the 
legal  custodians  of  ever3'thing  belonging  to  the  corporation.  Heretofore  the 
commands  of  the  suhpcena  duces  tecum  have  been  ample  to  obtain  such  evi- 
dence as  that  described  in  the  motion,  and  the  court  is  not  satisfied  that  the 
same  process  will  not  have  a  like  salutary  effect  in  this  case.  Should  it  fail,  it 
will  then  become  the  duty  of  the  court,  in  case  a  proper  application  is  made, 
to  exercise  all  the  power  it  possesses  to  afford  an  adequate  remedy  to  the  mov- 
ing party  in  this  case.    Motion  denied. 

THOMPSON  V.  SELDEN. 
(20  Howard,  191-198.     1857.) 

§  3296.  In  order  to  obtain  judgment  of  nonsuit  for  non-production  of  hooks 
and  papers  there  must  he  an  order  for  their  production. 

Opinion  by  Taney,  C.  J. 

This  is  a  writ  of  error  to  the  circuit  court  for  the  District  of  Columbia,  upon 
a  judgment  rendered  in  that  court  in  favor  of  the  defendants  in  error,  in  a  suit 
brought  by  them  upon  certain  promissory  notes  set  forth  in  the  pleadings. 

Some  time  before  the  trial  a  notice  was  served  on  Selden,  Withers  &  Co., 
the  defendants  in  error,  to  produce  certain  books  and  papers  mentioned  in  the 
notice;  and  that,  unless  they  were  produced  at  the  trial,  the  plaintiff  in  error 
would  move  the  court  for  a  nonsuit,  or  for  a  like  judgment  as  in  cases  of  non- 
suit; and  an  affidavit  was  made  by  the  plaintiff  in  error  that  the  books  and 
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papers  speciBed  were  necessary  for  bis  defense.  Those  applications  and  mo- 
tions were  afterwards  repeated  before  tbe  trial  and  at  the  trial  upon  furtber 
affidavits  and  notices  to  the  same  effect,  which  it  is  not  necessarv  here  to  set 
forth. 

They  were  opposed  by  Selden,  Withers  &  Co.,  who  were  the  plaintiffs  in 
•  that  court,  and  the  motions  were  all  overruled  by  tbe  court.  The  exception 
does  not  state  on  what  ground  they  were  opposed,  nor  upon  what  ground  they 
were  overruled;  and  as  far  as  the  case  is  disclosed  in  the  record  we  see  noth- 
ing in  the  rulings  of  the  court  to  impeach  its  judgment. 

The  fifteenth  section  of  the  judiciary  act  of  1789,  under  which  these  pro- 
ceedings were  had,  authorizes  the  court,  upon  motion  and  due  notice  thereof, 
to  require  a  party  to  produce  books  or  writings  in  his  possession  or  power 
which  contain  evidence  pertinent  to  the  issue  in  cases  and  under  circumstances 
where  they  might  be  compelled  to  produce  the  same  by  the  ordinar^^  rules  of 
proceeding  in  chancery;  and  if  a  plaintiff  shall  fail  to  comply  with  such  order, 
it  shall  be  lawful  for  the  court,  on  motion,  to  give  the  like  judgment  for  the 
defendant  as  in  cases  of  nonsuit. 

The  transcript  does  not  show  that  any  motion  was  made  for  an  order  upon 
the  plaintiff  to  produce  the  books  and  papers  mentioned  in  the  notice.  It 
shows  that  a  motion  was  made  to  render  a  judgment  of  nonsuit  for  not  com- 
plying with  tbe  notice,  and  also  a  motion  for  a  continuance  of  the  case.  But 
the  court  is  not  authorized  by  tbe  act  of  congress  to  enter  a  judgment  of  non- 
suit upon  the  failure  of  tbe  party  to  comply  with  the  notice.  The  notice  is 
merely  a  preliminary^  proceeding  to  enable  the  party  to  bring  before  the  court 
the  motion  for  tbe  order  to  produce;  and  when  that  motion  is  made  the  party 
called  on  has  a  right  to  be  heard,  and  he  is  not  bound  to  produce  the  books 
and  papers  called  for  until  the  court  shall  order  him  to  produce  them,  and  is 
in  no  default  unless  he  refuses  or  neglects  to  obey  the  order.  The  court  were, 
therefore,  right  in  refusing  to  enter  the  judgment  when  no  order  had  been 
moved  for  or  granted. 

§  3397«  Granting  or  refusing  a  contintuince  is  not  assignable  as  error. 

And  as  regards  tbe  motion  to  continue  the  case,  it  has  often  been  decided 
by  this  court  that  tbe  refusal  of  an  inferior  court  to  continue  a  case  to  another 
term  cannot  be  assigned  for  error  here.  Justice  requires  that  the  granting 
or  refusal  of  a  continuance  should  be  left  to  the  sound  judicial  discretion  of 
tbe  court  where  the  motion  is  made,  and  where  all  of  the  circumstances  con- 
nected with  it,  and  proper  to  be  considered,  can  readily  be  brought  before 
the  court. 

We  think,  therefore,  that  neither  of  the  objections  taken  here  can  be  sus- 
tained, and  that  the  judgment  of  tbe  circuit  court  must  be  affirmed. 

COIT  V.  NORTH  CAROLINA  GOLD  AMALGAMATING  COMPANY. 

t 

(Circuit  Court  for  PenDsylvania:  9  Federal  Reporter,  577,  578.     1881.) 

Motion  requiring  defendant  to  produce  certain  books  and  papers.  "So  affi- 
davit filed. 

§  3398.  In  equity  cases  an  order  will  be  made  for  the  production  of  books 
and  papers  upon  the  fling  cf  an  appropriate  affidavit. 

Opinion  by  Butler,  J. 

The  practice  in  equity  formerly  was  to  obtain  information  and  use  of  the 
contents  of  books  and  documents  in  a  party's  possession,  by  bill  of  discovery, 
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requinng  the  respondent  to  set  out  the  contents  at  large  in  the  answer;  as  this 
was  found  to  be  laborious,  expensive,  and  tending  to  incumber  the  records  un- 
necessarily, it  was  so  changed  as  to  require  simply  an  acknowledgment  of  the 
existence  and  possession  of  the  document,  and  upon  such  acknowledgment  to 
obtain  their  production  by  motion.  Where  such  information  and  use  were 
needed  in  trials  at  law,  the  practice  was  the  same  until  the  more  convenient 
one,  provided  by  statute,  was  adopted, —  wherein  an  aflSdavit  designating  the 
books  or  documents,  and  averring  the  materiality  of  their  contents,  is  substi- 
tuted for  the  bill,  and  the  absence  of  a  counter  affidavit  is  treated  as  acquies- 
cence in  what  is  stated.  All  the  purposes  of  a  formal  bill  are  thus  effected 
without  any  of  the  cost,  labor  and  delay  of  the  former  practice.  There  is  no 
good  reason  wh}^  this  more  convenient  and  expeditious  method  should  not  be 
applied  in  equity  to  cases  such  as  that  now  before  the  court.  If  the  plaintiff 
had  foreseen  the  need  of  the  books  and  papers  required,  had  designated  them 
in  his  bill,  and  obtained  an  acknowledgment  of  their  existence  and  possession, 
in  the  answet*,  he  would  have  required  nothing  more  to  support  his  motion  for 
their  production.  As,  however,  he  did  not  do  so,  and  the  existence  of  the 
books  and  papers,  and  the  defendant's  possession  of  them,  must  be  established, 
this  may  be  done  In  the  manner  just  stated.  There  certainly  ought  not  to  be 
any  greater  degree  of  difficulty  or  circumlocution  in  obtaining  an  exhibition 
of  such  relevant  and  material  matter  in  suits  in  equity  than  at  law.  In  each 
equal  care  is  required,  and  should  be  observed  by  the  court  to  avoid  unneces- 
sary exposure  of  a  party's  private  affairs  or  improper  prying  into  his  case, —  by 
limiting  the  order  for  production  and  examination  to  what  is  shown  to  be  im- 
portant to  the  mover's  case.  The  practice  here  has  not  been  uniform;  and 
motions  such  as  that  in  hand  have,  I  understand,  been  allowed  without  even 
the  support  of  an  affidavit.  It  was  always,  however,  I  believe,  with  the  acqui- 
escence and  virtual  assent  of  the  other  side.  The  practice  now  indicated  is 
deemed  safe  and  proper  and  will  hereafter  be  pursued. 

The  plaintiff  has  leave  to  file  the  required  affidavit  in  support  of  his  motion, 
and  the  case  will  then  stand  over  for  one  week  to  allow  the  defendant  to  put 
in  a  counter  affidavit  if  he  sees  fit  to  do  so. 

THE  VOYAGEUR  DE  LA  MER. 
(District  Court  for  Massachusetts:  1  Sprague,  872-874.     1867.) 

Claimants  desired  an  inspection  of  a  certain  letter,  alleged  to  be  a  part  of 
the  contract,  to  enable  them  to  answer  fully,  and  moved  the  court  to  compel 
its  production. 

Opinion  by  Sprague,  J. 

The  researches  of  the  counsel  have  found  no  precedent  or  decision  in  an  ad- 
miralty court,  in  this  country  or  in  England,  directly  upon  this  point.  It 
seems  to  be  a  novel  motion  in  the  admiralty.  We  must  look  at  the  analo- 
gous cases  in  courts  that  proceed  according  to  the  course  of  the  civil  law,  and 
to  common-law  courts,  especially  the  former,  for  light  as  to  the  principle  upon 
which  the  decision  should  rest. 

It  is  familiar  practice  in  admiralty  for  either  party,  after  issue  joined,  to 
interrogate  the  other,  for  the  purpose  of  obtaining  evidence  to  be  used  by  the 
interrogant.  In  equity  the  same  relief  is  obtained  by  interrogatories  on  the 
plain tifiTs  part,  and  by  a  bill  of  discovery  on  the  part  of  the  defendant.  But 
this  is  a  motion,  not  to  obtain  evidence  after  issue,  but  for  documents  alleged 
to  be  necessary  to  enable  the  parties  to  make  up  an  issue. 

475 


g§  8299, 8800.  PRACTICE. 

§  3299.    When  a  court  will  order  iheprodVfCtion  of  pwpere. 

It  is  settled,  as  a  general  rule,  that  a  party  is  not  entitled  to  the  production 
of  an  instrument  before  issue  joined,  where  the  instrument  is  not  referred  to 
or  counted  upon  in  the  plaintiff's  pleading.  But  it  is  contended  that  there  are 
circumstances  under  which  the  courts  exercise  the  power,  and  where  justice 
requires  its  exercise.  After  examining  the  authorities  referred  to  on  each 
side,  I  have  arrived  at  the  conclusion  that  there  is  but  one  class  of  cases  in 
which  the  courts  ordinaril}'  exercise  this  power;  and  that  is  where  tlie  plaintiff 
is  under  an  obligation  to  hold  the  instrument  for  the  use  of  both  parties.  For 
instance,  partnership  articles  or  books  of  account,  in  a  suit  between  partners, 
or  where  but  one  part  of  a  bipartite  agreement  has  been  executed,  and  has 
been  left  with  one  of  the  parties;  in  short,  where  an  instrument  may  be  said 
to  be  left  or  held  in  trust.  In  such  case,  if  it  is  the  contract  in  litigation,  it 
should  be  produced  for  inspection,  whether  declared  on  by  the  plaintiff  in 
terms  or  not.  As  an  authority  for  a  more  extended  exercise  of  this  power,  I 
am  referred  to  The  Princess  of  Wales  v.  The  Earl  of  Liverpool,  3  Swanst.,  567, 
decided  by  Lord  Eldon.  This  authority,  though  followed  by  the  vice-chan- 
cellor in  one  case  (Jones  v.  Lewis,  2  Sim.  &  St.,  242),  has  since  been  called  in 
question,  and  held  by  Vice-Chancellor  Leach  to  be  authority  only  on  its  exact 
facts.  The  defendant  there  asked  for  inspection  of  a  note  of  hand,  making 
affidavit  that  he  believed  it  not  to  be  genuine,  and  that  an  inspection  would 
aid  him  in  determining  upon  the  nature  of  his  answer.  In  New  York  the 
courts  of  common  law  have  passed  orders  for  inspection,  in  favor  of  parties 
before  pleadings  closed,  upon  the  authority  of  The  Princess  of  Wales  v.  Lord 
Liverpool;  and  have  extended  the  principle  to  cases  where,  by  alleged  acci- 
dent, fraud  or  mistake,  one  party  has  a  document  which  the  applicant  shows 
to  be  important  to  enable  him  to  make  his  plea;  but  I  think  they  have  not 
kept  within  the  reason  or  authority  of  the  previously  adjudged  cases. 

§3300.  Where  the  contract  is  not  in  writing  the  court  wUl  n4>t  order  the 
production  of  a  letter  alleged  to  form  a  part  of  it. 

It  is  argued  that  this  letter,  being  a  part  of  the  correspondence  which  con- 
stitutes the  written  contract,  is  the  property  of  both  parties,  and  is  as  much  a 
trust  for  both  parties  as  if  it  were  a  formal  written  contract.  I  should  perhaps 
sustain  the  motion  if  it  were  made  to  appear  that  the  whole  contract  was  in 
writing,  and  this  letter  contained  a  portion  of  it,  and  that  the  residue  of  the 
writings  containing  the  contract  could  be  produced.  But  in  this  case  it  does 
not  appear  that  the  whole  contract  is  in  writing.  On  the  contrarj*^  it  is  said 
to  be  partly  in  writing.  The  nature  of  the  contract  may  be  left  to  be  proved 
partly  by  parol,  and  even  by  circumstantial  evidence.  In  such  a  case,  I  think 
there  is  no  authority  for  requiring  the  production  of  this  paper.  It  would  be 
giving  the  defendants  an  advantage.  They  would  learn  the  extent  of  the 
knowledge  or  ignorance  of  the  other  side,  as  to  the  proofs  of  the  contract; 
and,  without  first  answering  as  to  their  best  knowledge  and  belief,  could  frame 
their  answers  to  meet  the  disclosures  on  one  particular  point.  In  case  of  a 
writing  forming  only  a  part  of  a  contract,  the  court  must  have  discretion  as 
to  requiring  the  production  of  a  paper  or  letter;  and  in  the  present  case,  I  do 
not  think  I  ought  to  grant  the  motion  as  it  now  stands.  It  presents  the  case 
of  a  contract  declared  on  generally,  to  be  proved  partly  by  a  correspondence 
and  partly  by  parol,  perhaps  inferen'tially  from  circumstantial  evidence,  and 
open  to  counter  proof,  and  a  portion  only  of  the  correspondence  called  for. 
Motion  denied. 
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§  8801.  Generally. — The  matter  of  production  of  books  and  papers  is  not  a  matter  in  which 
fitate  practice  is  made  the  practice  of  the  federal  courts.  United  States  v.  Button,*  10  Ben., 
268. 

§  8802.  When  a  motion  is  made  before  the  court  that  defendant  be  required  to  produce 
certain  bodks  and  papers  before  a  master  in  chancery,  an  affidavit  of  defendant  that  he  has  no 
such  documents  is  not  an  answer  to  the  motion,  though  it  may  be  to  the  order  when  made. 
In  such  case  the  decision  of  the  master,  founded  on  the  affidavit,  will  be  final  unless  specific 
mistakes  are  pointed  out.    Russell  r.  McClellan,*  3  Woodb.  Sc  M.,  157. 

§  8808.  A  party  notified  to  produce  books  or  papers  has  no  right  to  impose  conditions  upon 
which  he  will  produce  them,  and  if  he  does  so  impose  conditions  the  party  calling  for  the 
books  or  papers  may  put  in  parol  evidence  of  their  contents.   Carr  v»  Gkile,  8  Woodb.  &  M.,  88. 

i$  8804.  A  party  who  produces  books  or  documents  upon  call  has  no  right  to  attach  a  con- 
dition to  their  production  that  the  other  party  sh<ill  put  them  in  evidence.    Ibid. 

%  8805.  A. party  calling  upon  the  opposite  party  to  produce  certain  papers  has  no  right  to 
see  them  unless  he  declares  his  intention  to  read  them  in  evidence.  Jordan  v,  Wilkins,  3 
Wash.,  482. 

§  8808.  A  proceeding  in  rem  to  enforce  a  forfeiture  for  violation  of  the  revenue  laws  is  not 
an  action  at  law  within  the  meaning  of  section  15  of  the  act  of  September  24,  1789;  and  a 
party  to  such  a  proceeding  cannot  be  compelled  to  produce  his  books  and  writings  by  virtue 
of  the  power  given  to  the  court  in  that  act.  United  States  v.  Twenty-eight  Packages,  Gilp., 
806. 

§  8807.  Books  of  account  still  in  court  may  be  called  for  after  the  jury  are  sworn.  Banks 
V.  Miller.  1  Or.  C.  C,  643. 

§  8308.  Although,  on  the  trial  pf  a  case  in  court,  a  witness  may  be  compelled  by  subpoena 
to  produce,  under  oath,  papers  within  his  control  which  are  proved  to  be  material  to  the 
questions  in  issue,  yet  congress  has  provided  a  different  mode  for  enabling  the  parties  to  a 
suit  to  obtain  papers  which  are  in  the  possession  of  a  third  person,  and  it  is  doubtful  whether 
that  object  can  be  legally  effected  by  the  de  bene  esse  examination  of  a  witness  out  of  courts 
Ex  parte  Peck,  8  Blatch.,  118. 

§8809.  The  federal  courts,  in  actions  at  law,  will  compel  the  production  of  books  and 
papers  which  contain  evidence  pertinent  to  the  issue,  in  cases  and  under  circumstances 
where  their  production  might  be  compelled  in  chancery.    Finch  v,  Rikeman,*  2  Blatch.,  802. 

§  8810*  The  rule  will  be  made  only  in  cases  where  the  relief  might  have  been  had  by  a  bill 
of  discovery,  and  if  the  discovery  would  subject  the  party  to  a  penalty  the  motion  will  be  re* 
fused.    Ibid, 

§8811.  Notice  and  ipotion  to  produce. —  A  party  requiring  the  production  of  books  or 
papers  should  make  a  motion  for  a  rule  on  the  opposite  party  to  produce  such,  giving  in  his 
motion  the  best  description  thereof  that  he  can,  stating  t)iat»  to  the  best  of  his  knowledge,  in- 
formation and  belief,  the  books  or  papers  will  tend  to  prove  the  issue  in  his  favor,  and  stating 
also  the  facts  which  they  will  tend  to  prove,  so  that  the  court  may  determine  their  pertinency. 
Lowenstein  v.  Carey,*  5  N.  J.  L.  J.,  809. 

g  881S.  In  order  to  procure  the  production  of  books  and  papers  in  the  possession  of  the  oppo- 
site party  in  a  suit  in  equity,  the  party  desiring  their  production  should  file  an  affidavit  desig- 
nating them,  and  averring  the  materiality  of  their  contents,  and  the  opposite  party  may  then, 
if  he  wishes,  file  a  counter-affidavit.    Coit  v.  N.  C.  Gk>ld  Amalgamating  Co.,  9  Fed.  R,  577. 

8  8818.  When  motion  is  made  for  a  subpcena  duces  tecum  that  the  opposing  party  may  pro- 
duce a  paper  in  his  possession,  a  description  of  the  paper  expressing  only  its  general  purport 
is  required ;  the  fact  that  the  paper  is  in  the  power  of  the  opposing  party  renders  very  strong 
reasons  necessary  to  justify  its  being  withheld.    2  Burr  Tr.,  534. 

§  8814.  Notice  to  produce  a  writing  need  not  be  given  when  the  adverse  party  must  know 
from  the  very  nature  of  the  cause  that  the  complainant  means  to  charge  him  with  possession 
of  the  instrument.  So  held  where  the  complainant  brought  suit  in  equity  for  the  specific 
performance  of  a  contract,  and  it  was  clear  that  as  against  the  statute  of  frauds  the  defend- 
ant could  not  but  know  the  written  agreement  proved  would  be  relied  upon.  Bissell  v.  The 
Farmers*,  etc.,  Bank,  5McL.,  495. 

S  8816.  Notice  to  the  opposite  party  is  necessary  when  the  object  is  to  obtain  a  paper  in  his 
possession  to  be  used  as  evidence,  but  when  the  motion  was  to  produce  certain  promissory 
notes  in  the  case  which  were  necessary  that  defendant  might  plead  his  defense,  the  motion 
was  granted  though  notice  had  not  been  given.    Bronson  v.  Kensey,*  3  McL.,  180. 

§  8818.  In  a  suit  to  recover  money  awarded  to  defendant  under  the  Florida  treaty,  a  notice 
to  defendant  to  produce  at  the  trial  all  letters,  papers  and  books  in  his  possession  relating  to 
moneys  received  by  him  under  the  award  of  the  commissioners  acting  under  the  Florida 
treaty  is  sufficiently  specific.    Yasse  t;.  Mifflin,*  4  Wash.,  519. 
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§  8317.  Proceedingrs  to  compel  prodaetion.— To  nonsuit  a  plaintiff  for  the  non-production 
of  books  and  papers  there  must  be  a  rule  to  produce  tbeni,  but  this  need  not  be  made  abso- 
lute in  the  first  instance.  It  may  bo  made  nisi,  leaving  the  court  at  liberty  to  enforce  the  rule 
at  the  trial  unle^  the  plaintiff  can  show  good  reason  for  not  producing  them,  Dunham  v, 
Riley,*  4  Wash.,  126. 

§  8818.  In  order  to  obtain  a  nonsuit  under  section  15  of  the  judiciary  act  because  of  the 
non-production  of  papers  called  for  by  the  defendant,  the  defendant  must  show  that  the  plaint- 
iff has  the  papers  in  his  possession,  and  must  give  proof  of  their  pertinency.  He  must  also, 
in  demanding  the  papers,  inform  the  plaintiff  that  he  intends  to  move  for  a  nonsuit  if  they 
are  not  produced.  And  the  same  applies,  mutatis  mutandis^  when  a  plaintiff  calls  upon  a  de- 
fendant to  produce  papers  under  such  section.     Bas  v.  Steele,  8  Wash..  881. 

g  8319.  A  plaintiff  cannot  be  nonsuited  under  section  15  of  the  judiciary  act  for  not  pro- 
ducing  books  and  papers  at  the  trial,  if  there  has  been  no  order  of  the  court  to  produce 
them.  Such  order  must  be  upon  motion,  and  notice  of  the  motion  must  be  given.  Bank  of 
United  States  v,  Kurtz,  2  Cr.  C.  C.  342. 

§  8820.  Under  the  fifteenth  se< j  of  the  act  of  1789  the  party  upon  whom  notice  to  pro> 

duce  certain  books  has  been  served  must  either  produce  them  at  the  trial,  or  succeed  in  show- 
ing cause  at  that  time  why  he  should  not  do  so,  under  penalty  of  nonsuit  or  default.  lasigi 
V.  Brown,*  1  Curt.,  401. 

g  8821.  Where  anequity  cause  was  referred  to  a  master  to  carry  out  a  speci^c  relief  de- 
creed in  favor  of  defendant,  and  the  master  under  equity  rule  77  ordered  a  corporation,  party 
to  the  suit,  and  its  president,  to  produce  certain  books  and  papers  of  the  corporation,  and  the 
president  refused  so  to  do,  an  attachment  for  contempt  was  issued  against  him.  Erie  B.  Co. 
V.  Heath,  8  Blatch.,  418. 

%  8322.  What  books  and  papers  may  be  demanded.— A  party  is  not  limited  to  calling  for 
books  and  documents  that  prove  themselves.  Most  of  those  produced  are  admissible  only  in 
connection  with  the  testimony  of  a  witness.     United  States  v.  Youngs,*  10  Ben.,  364. 

§  8828.  A  plaintiff  is  not  entitled  to  a  general  inspection  of  defendant's  books  without 
being  confined  to  the  particular  subject  in  controversy,  upon  the  suggestion  that  the  extracts 
as  given  in  defendant's  answer  and  verified  by  the  oath  of  the  secretary  are  garbled  or 
open  to  suspicion.    Bobbins  t;.  Davis,*  1  Blatch.,  288. 

g  8824.  A  plaintiff  may  have  the  production  of  material  documents  in  possession  of  the 
defendants,  which  are  referred  to  by  the  answer  without  being  set  forth  at  large,  but  not  to 
papers  to  which  no  allusion  is  made.    Ibid» 

§  8826.  The  court  will  not  at  the  instance  of  a  defendant  in  ejectment  compel  the  produc- 
tion of  a  paper  that  tends  merely  to  defeat  plaintiff's  title,  not  to  establish  that  of  defendant. 
Hylton  V.  Brown,*  1  Wash.,  298. 

§  8826.  On  a  motion  for  the  production  of  books,  the  court  will  compel  the  production  of 
such  only  as  they  are  satisfied  contain  evidence  pertinent  to  the  issue ;  and  plaintiff  has  no 
right  to  inspect  the  books  to  see  whether  they  contain  anything  pertinent.  Triplett  v.  The 
Bank,*8Cr.  C.  C.  646. 

§  8827.  The  fact  that  a  bill  of  discovery  has  been  filed  to  ascertain  the  contents  of  booJEs 
is  no  bar  to  a  motion  that  they  be  produced.    lasigi  v.  Brown,*  1  Curt.,  401. 

§  3828.  Under  the  New  York  code,  section  868.  an  officer  of  a  corporation,  foreign  or  do- 
mestic, may  be  compelled  under  a  subpoena  duces  tecum  to  prodnce  books  and  papers  of  the 
corporation  that  are  in  his  custody ;  but  such  documents  were  held  not  to  be  in  the  custody 
of  one  who  was  vice-president  of  the  company,  in  charge  of  the  New  York  office,  when  the 
central  office  was  in  Chicago,  and  by  the  rules  of  the  company  the  books  and  papers  de- 
manded were  kept  in  Chicago,  and  were  not  allowed  to  be  removed  without  authority  of  the 
prssident  and  directors.    In  re  Sykes,*  10  Ben.,  162. 

g  8829.  The  United  States,  in  suing  to  recover  duties  on  goods  imported  by  defendants, 
may  be  required  on  motion  to  produce  the  weighers'  returns  of  the  weight  of  the  goods, 
when  these  are  shown  by  defendants  to  be  necessary  to  their  defense,  though  these  returns 
are  not  in  possession  of  the  district  attomefr  but  of  the  collector.  United  States  v.  Youngs,* 
10  Ben.,  264. 

§  8880.  In  a  suit  by  the  United  States  to  recover  duties  on  goods  imported  by  defendants, 
when  the  latter  showed  by  petition  that  there  were  certain  papers  in  the  custom-house  which 
they  needed  to  inspect  before  they  could  plead,  and  that  they  had  been  refused  permission  to 
see  them,  the  court  ordered  a  stay  of  plaintiff's  proceedings  until  defendant  should  have  an 
opportunity  to  inspect  the  specified  papers,  and  that  if  this  opportunity  should  not  be  given 
within  ten  days  mandamus  should  issue  against  the  collected.  United  States  v.  Hutton,*  10 
Ben.,  968. 

§  8881.  In  Ohio  a  plaintiff  in  ejectment  cannot  be  compiled  to  furnish  to  defendant  copies 

478 


BBFERENCE.  §g  8382-^8848. 


of  deeds  and  other  evidences  of  title  intended  to  be  used  by  him  as  evidence.  Doe  v.  McCord,* 
2  McL.,  148. 

§  SS32.  A  subpoena  duces  tecum,  served  upon  a  general  commanding  a  department  of  the 
United  States  army,  was  set  aside  upon  the  ground  that  the  papers  called  for  were  public 
documents,  of  which  copies  could  be  read  in  evidence.    Corbett  v.  Gibson,*  16  Blatch.,  834. 

§  33d9.  State  and  federal  courts  have  the  right  to  call  for  ballots,  poll-lists  and  papers,  the 
custody  of  which  is  given  to  inspectors,  in  order  to  use  them  as  evidence.  If  a  federal  court 
having  concurrent  jurisdiction  with  a  state  court  first  obtains  possession  of  such  ballots,  poll- 
lists  and  papers,  and  keeps  them  in  its  possession  pending  the  trial  of  the  cause  in  which  they 
are  to  be  used,  the  state  court  cannot  by  any  process  take  them  from  the  possession  of  the 
federal  court.    Ex  parte  Turner,  8  Woods,  608. 

§  8384.  In  an  action  under  section  4965,  Revised  Statutes,  for  a  penalty  aod  a  forfeiture  for 
violation  of  a  copyright  of  certain  chromos,  the  defendant  cannot  be  compelled  to  produce 
his  plates  upon  a  subpoena  duces  tecum,  since  not  under  section  860,  Revised  Statutes,  nor 
at  common  law,  nor  in  equity,  can  a  party  be  compelled  to  furnish  evidence  which  will  sub- 
ject him  to  a  penalty.    Johnson  v.  Donaldson,  18  Blatch.,  287. 

§  88So.  A  subpoena  duces  tecum  will  not  issue  to  a  person  not*a  party  to  the  suit,  command- 
ing  him  to  produce  at  the  trial  certain  patterns  of  the  castings  of  a  stove,  since  such  subpoena 
will  issue  only  to  compel  the  production  of  instruments,  documents  or  books.  In  re  Shep- 
ard,  18  Blatcb.,  2^6. 

§  8388.  In  a  suit  in  rem  in  admiralty  on  a  contract  the  claimants,  before  answer,  moved 
that  the  libelants  be  required  to  produce  a  certain  letter  written  by  claimants*  agent  to  the 
libelants,  and  accompanying  the  motion  by  an  affidavit  that  such  letter  was  necessary  in 
order  to  answer  the  libel.  Held,  there  is  only  one  exception  to  the  general  rule  that  a  party 
is  not  entitled  to  the  production  of  an  instrument  before  issue  joined,  unless  such  instrument 
is  referred  to  or  counted  upon  in  the  plaintiffs  pleading.  This  exception  is  where  the  plaint- 
iff is  under  an  obligation  to  hold  the  instrument  for  the  use  of  both  parties.  In  this  case  the 
court  said  if  the  letter  contained  the  contract  between  the  parties  it  must  be  produced ;  but 
it  appearing  that  it  contained  only  part  of  the  contract,  the  rest  being  left  to  be  approved  by 
parol,  the  court  refused  to  order  its  production.  Steamer  Le  Yoyageur  de  la  Mer,*  10  Law 
Bap.  (N.  S.X  881. 


XXIII.  Befebenoe. 

ScmuLRY  —  Reference  by  consent  at  law,  g  8887.-— JRc/erce'a  report,  §  8888.— JJcpoH  having 
effect  of  judgment  by  consent,  §  8889.—  Reference  by  consent,  §  8840.—  Arbitrators  not 
sworn,  g  8341.^  Award  by  tvjo  out  of  three,  §  8842.—  Application  of  master  in  admiralty 
for  directions,  g  8848. 

g  8337.  A  reference  of  a  suit  at  law  to  a  referee  by  consent  ot  parties  is  allowable  in  the 
federal  courts.    Heckers  v.  Fowler,  §g  8844-8848. 

g  3338.  Where  reference  is  made  by  consent,  with  a  stipulation  that  the  referee  shall  hear 
and  determine  the  issues,  he  need  not  report  his  findings  upon  all  the  issues,  but  only  the 
general  result.    Ibid, 

g  3839*  Where  the  stipulation  was  that  the  referee's  report  should  have  the  effectof  a  judg- 
ment, the  olerk  may  enter  judgment  upon  the  report  without  a  rule  of  court.    Ibid, 

g  3340.  It  is  competent  for  a  court  by  consent  of  parties  to  refer  a  case  to  arbitrators.  New- 
comb  V.  Wood,  g^  8849-8852. 

g  3841.  The  objection  that  the  arbitrators  were  not  sworn  is  waived  by  the  parties  appear- 
tag  and  proceeding  to  trial  before  them  without  objection.    Ibid. 

g  3342.  The  fact  that  two  only  of  the  three  arbitrators  signed  the  award  is  not  ground  for 
reversing  the  judgment  when  the  objection  was  not  pointed  out  to  the  court  below.    Ibid. 

g  3343.  It  is  proper  for  a  master  in  an  admiralty  cause  to  apply  to  the  court  for  directions, 
if  neoeasary,  or  for  a  party  aggrieved  by  his  rulings  to  apply  for  relief,  but  in  any  case  there 
mntt  be  a  oertiflcate  of  the  proceedings  by  the  master  for  the  oourt  The  Ship  E.  C.  Scran- 
ton,  g  8868. 

[NoTBS.— See  §g  8854-8488.] 
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HECKERS  V.  FOWLEB, 
(3  Wallace,  128-184.    1864.) 

Opinion  by  Mb.  Justiob  Clifford. 

Statement  of  Facts. —  This  is  a  writ  of  error  to  the  circuit  court  of  the 
United  States  for  the  southern  district  of  New  York. 

Suit  was  brought  in  this  case  by  the  present  defendant,  and  judgment  was 
rendered  in  his  favor  in  the  court  below.  Action  was  referred  under  a  rule 
of  court  by  consent  of  the  parties,  and  the  judgment  in  the  case  was  ren- 
dered upon  the  report  of  the  referee  made  in  pursuance  of  the  rule  of  refer- 
ence. Original  defendants  sued  out  this  writ  of  error,  and  now  seek  to 
reverse  the  judgment  upon  the  several  grounds  hereinafter  mentioned.  Errors 
assigned  at  the  argument  were  in  substance  and  effect  as  follows: 

1.  That  the  declaration  and  the  matters  therein  contained  are  not  sufficient 
in  law  to  enable  the  plaintiff  to  maintain  the  action.  2.  That  the  circuit 
court  erred  in  passing  the  order  that  the  action  should  be  referred,  and  that 
the  matters  in  controversy  should  be  heard  and  determined  by  a  referee. 
3.  That  the  action  of  the  referee  was  erroneous  because  he  did  not  determine 
all  or  an}'  of  the  issues  involved  in  the  pleadings.  4.  That  the  judgment 
set  forth  in  the  transcript  is  invalid  and  not  such  a  one  as  can  be  enforced  in 
the  circuit  court  of  the  United  States. 

§  3344.  A  contract  for  the  assignment  of  a  patent  for  a  certain  territory  in 
consideration  of  a  certain  tariff  on  the  articles  sold  is  valid. 

1.  First  objection  was  not  much  pressed  at  the  argument,  and  is  entirely 
without  merit,  as  will  be  obvious  from  a  brief  examination  of  the  record. 
Plaintiff  was  assignor  and  patentee  of  a  certain  invention,  described  as  anew 
and  useful  improvement  iti  the  preparation  of  flour  for  the  making  of  bread; 
and  the  substance  of  the  declaration  was  that  the  defendants,  in  isonsidera- 
tion  that  the  plaintiff  had  granted  to  them  the  exclusive  right  to  supply  a 
certain  district  with  such  prepared  flour,  and  to  manufacture  and  vend 
therein  the  patented  ingredients  used  in  the  preparation  of  the  same,  prom- 
ised to  account  with  and  pay  over  to  the  plaintiff  a  certain  tariff  for  every 
barrel  of  flour  so  supplied,  and  for  the  patented  ingredients  when  manu- 
factured and  sold  separately,  to  be  used  in  its  preparation.  Agreement  was 
in  writing  and  under  seal,  and  the  action  was  covenant  broken  to  recover  dam- 
ages for  the  neglect  and  refusal  to  account  and  pay  the  tariff  according  to  the 
terms  of  the  contract.  Pending  the  suit  the  defendants  appeared  and  pleaded 
to  the  merits.  They  made  no  objection  to  the  declaration,  and,  if  they  had,  it 
must  have  been  overruled,  as  it  is  in  all  aspects  sufficient  and  well  di*awn. 

§  3345.  Trial  by  referee  in  United  States  court  is  a  legal  mode  of  trial, 

2.  Substance  of  the  second  objection  is  that  the  circuit  court  erred  in  allowing 
the  reference.  Defense,  among  other  things,  was  that  the  plaintiff  agreed  to 
maintain  the  validity  of  the  patent  at  his  own  expense  during  the  period  the 
defendants  should  be  engaged  in  the  business,  and  that  he  neglected  and  re- 
fused so  to  do,  and  that  the  patent  was  invalid  and  worthless.  Beplication  of 
the  plaintiff  re-affirmed  the  facts  set  forth  in  the  declaration  and  tendered  an 
issue  to  the  country,  which  was  duly  joined  by  the  defendants.  Pleadings 
being  closed  the  parties  agreed  in  writing  to  refer  the  cause  to  a  referee, 
'^  to  hear  and  determine  thre  same  and  all  the  issues  therein,  with  the  same 
powers  as  the  court,  and  that  an  order  be  entered  making  such  reference, 
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and  that  the  report  of  the  referee  have  the  same  force  and  effect  as  a  judgment 
of  the  courf 

Following  that  agreement  is  the  order  of  the  court  allowing  the  reference, 
which  is  the  sabject  of  complaint.  Eecital  of  the  record  is  that  on  reading 
and  filing  the  agreement  ^^the  court  ordered  that  the  cause  be  referred"  to 
the  referee  therein  named,  to  hear  and  determine  all  issues  therein  with  the 
fullest  powers  ordinarily  given  to  referees,  and  that  on  filing  the  report  of  the 
said  referee  with  the  clerk  of  the  court  judgment  be  entered  in  conformity 
therewith  the  same  as  if  said  cause  had  been  heard  before  the  court,  and  the 
attorneys  of  the  parties  annexed  their  consent  in  writing  to  the  order. 

Intention  of  the  court  and  of  the  parties  was  to  refer  the  action;  and  the 
requirement  of  the  referee  was  that  he  should  hear  and  determine  the  matters 
iu  controversy,  and  make  his  report  to  the  court  in  which  the  action  was 
.pending.  Defendants  insist  that  such  a  reference  of  a  pending  suit  in  the 
circuit  court  of  the  United  States  is  invalid,  because  such  courts  have  no  power 
to  authorize  such  a  proceeding.  Such  is  the  substance  of  the  several  proposi^ 
tions  submitted  by  the  defendants  on  this  branch  of  the  case.  They  admit 
that  the  state  courts  have  such  powers,  but  insist  that  the  power  is  derived 
from  statute,  and  that  the  circuit  courts  cannot  exercise  it,  because  there  is  no 
act  of  congress  which  confers  any  such  authority. 

Where  the  United  States  are  plaintiffs,  or  an  alien  is  a  party,  or  the  suit  is 
between  a  citizen  of  the  state  where  the  suit  is  brought  and  a  citizen  of  an- 
other state,  the  circuit  courts  of  the  United  States  have  original  cognizanoe, 
concurrent  with  the  courts  of  the  several  states,  of  all  suits  of  a  civil  nature  at 
common  law  or  in  equity  where  the  matter  in  dispute  exceeds,  exclusive  of 
costs,  the  sum  or  value  of  $500.  Eecord  shows  that  the  plaintiff  was  an  alien, 
and  that  the  defendants  were  citizens  of  the  state  where  the  suit  was  brought. 
Amount  in  dispute  exceeds  the  sum  or  value  of  $500,  and  inasmuch  as  the  suit 
was  of  a  civil  nature,  at  common  law,  the  jurisdictioB  of  the  court  was  clear 
beyond  cavil.     1  Stat,  at  L.,  78. 

8co]>e  of  the  objection,  however,  does  not  directly  involve  the  question  of 
jurisdiction,  but  has  respect  to  the  mode  of  trial  as  substituting  the  report  of 
a  referee  for  the  verdict  of  a  jury.  Circuit  courts,  as  well  as  all  other  federal 
courts,  have  authority  to  make  and  establish  all  necessary  rules  for  the  orderly 
conducting  business  in  the  said  courts,  provided  such  rules  are  not  repugnant 
to  the  laws  of  the  United  States.  Practice  of  referHag  pending  actions  is  co- 
eval with  the  organization  of  our  judicial  system,  and  the  defendants  do  not 
venture  the  suggestion  that  the  practice  is  repugnant  to  any  act  of  congress. 
On  the  contrary  this  court  held,  in  the  case  of  The  Alexandria  Canal  Co.  v. 
Swan,  5  How.,  89,  that  a  trial  by  arbitrators  appointed  by  the  court,  with  the 
consent  of  both  parties,  was  one  of  the  modes  of  prosecuting  a  suit  to  judg- 
ment as  well  established  and  as  fully  warranted  by  law  as  a  trial  by  jury, 
and,  in  the  judgment  of  this  court,  there  can  be  no  doubt  of  the  correctness 
of  that  proposition. 

§  3346.  Exceptions  will  lie  to  the  ruling  of  the  court  on  objections  to  referees 
report. 

Doubts  were,  nevertheless,  entertained  whether  a  bill  of  exceptions  would 
lie  to  the  ruling  of  the  circuit  court  in  overruling  the  objections  filed  by  the 
losing  party  to  the  acceptance  of  the  report  or  award  of  a  referee  appointed 
under  a  rule  of  court.  York  &  Cumberland  R.  R.  Co.  v.  Myers,  18  How.,  246. 
Opinion  of  the  court  in  that  case  shows  that  the  action  at  the  time  of  the  ref- 
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erence  was  pending  in  the  circuit  court  of  the  United  States  for  the  district 
of  Maine.  Myers  brought  the  suit,  and  the  parties,  before  trial,  agreed  to 
refer  the  action  to  three  persons,  to  be  appointed  by  the  court.  Presiding 
justice  named  three  persons  as  referees,  and  the  rule  issued  by  the  clerk  pro- 
vided that  their  report,  or  the  report  of  a  majority  of  them,  "  was  to  be  made 
to  the  court  as  soon  as  may  be,  and  that  judgment  thereon  was  to  be  final 
and  execution  to  issue  accordingly."  Subsequently  one  of  the  persons  so  ap- 
pointed was,  with  the  leave  of  the  court,  authorized  by  the  parties  to  sit  alone, 
and  he  made  a  report  awarding  damages  to  the  plain tiif. 

Corporation  defendants,  when  the  report  was  made,  submitted  written  ob- 
jections to  the  acceptance  of  the  same,  and  examined  the  referee  in  support 
of  the  objections.  Question  presented  was  whether  the  report  should  be  ac- 
cepted or  rejected ;  but  the  circuit  judge  overruled  the  objections,  accepted  the 
report,  and  rendered  judgment  for  the  plaintiff  for  the  amount  reported  by 
the  referee.  Defendants  excepted  to  the  rulings  of  the  court,  and  sued  out  a 
writ  of  error  to  reverse  the  judgment.  Preliminary  objection  in  this  court 
was  that  the  bill  of  exceptions  would  not  lie,  because  the  proceedings,  as  it 
was  insisted,  had  been  irregular;  but  this  court  held  otherwise,  and  decided 
the  cause  upon  the  merits.  Conclusion  of  the  court  was  that  the  equity  of 
the  statute,  allowing  a  bill  of  exceptions  in  courts  of  common  law,  embraces 
all  such  judgments  or  opinions  of  the  court  arising  in  the  course  of  a  cause  as 
are  the  subjects  of  revision  by  an  appellate  court,  and  which  do  not  otherwise 
appear  on  the  record.  Strother  u  Hutchinson,  4  Bingh.  N,  C,  83;  Ford  v. 
Potts,  1  Halst.,  388 ;  Nesbitt  v,  Dallam,  7  Gill  &  J.,  494. 

Subordinate  tribunal,  say  the  court,  must  ascertain  the  facts  upon  which 
the  judgment  or  opinion  excepted  to  is  founded,  which  undoubtedly  is  correct 
for  the  reason  there  given,  that  this  court  cannot  determine,  in  cases  at  com 
mon  law,  the  weight  or  effect  of  evidence  nor  decide  mixed  questions  of  law 
and  fact.  Allusion  is  then  made  to  the  fact  that  appellate  courts  in  other  juris- 
dictions are  accustomed  to  revise  such  judgments  and  opinions,  and  the  court 
say,  '^  Upon  principle  we  can  see  no  objection  to  the  introduction  of  the  same 
practice  into  the  courts  of  the  United  States  under  the  limitations  we  have 
indicated."  Taken  as  a  whole,  that  case  is  decisive  of  the  question  under  con- 
sideration. But  it  is  a  mistake  to  suppose  that  the  practice  referred  to  was 
first  sanctioned  in  this  court  by  the  opinion  in  that  case.  Ample  authority 
for  it  is  to  be  found  in  a  decision  of  this  court,  pronounced  more  than  forty 
years  before  the  question  in  that  case  was  argued.  Reference  is  made  to  the 
case  of  Thornton  v,  Carson,  Y  Cranch,  596,  in  which  the  opinion  was  given  by 
Chief  Justice  Marshall.  Statement  x)f  the  case  shows  that  two  pending  ac- 
tions were  referred  by  consent  under  a  rule  of  court.  Arbitrators  made  an 
award.  Effect  of  the  award  was  that  the  defendant  was  to  pay  to  the  plaint- 
iff (Carson)  the  amount  of  the  bonds  in  suit,  unless  by  a  certain  day  he  made 
a  conveyance  to  the  plaintiff  of  the  property  described  in  the  award;  in  which 
latter  event  he  was  to  receive  from  the  plaintiff  a  transfer  of  certain  shares 
in  a  mining  company,  and  to  be  discharged  from  the  payment  of  the  money, 
an  entry  to  that  effect  to  be  made  in  the  suits.  Defendant  failed  to  perform 
the  act  which  would  entitle  him  to  such  an  entry  in  the  case,  and  consequently 
became  liable  to  pay  the  sums  awarded  by  the  referee.  Oral  objections  were 
made  to  the  acceptance  of  the  award,  but  the  court  overruled  the  objections 
and  rendered' judgment  for  the  plaintiff  on  the  award  for  the  amount  of  the 
money  awarded.    None  of  the  evidence  introduced  when  the  award  was  ao- 
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cepted  appeared  in  the  record,  and  no  bill  of  exceptions  was  tendered  to  the 
rating  of  the  court,  but  the  defendant  removed  the  cause  into  this  court  by  a 
writ  of  error.  Under  those  circumstances  this  court  refused  to  revise  the 
rulings  of  the  circuit  court;  but,  in  disposing  of  the  case,  the  court  say  if  he, 
the  original  plaintiff,  failed  to  do  that  which  warranted  the  court  in  entering 
judgment  on  the  award,  it  was  the  duty  of  the  complaining  part}'  to  have 
shown  that  fact  as  a  cause  against  entering  judgment  and  to  have  spread  all 
the  facts  upon  the  record,  which  would  enable  this  court  to  decide  whether  the 
court  below  acted  correctly  or  not.  Various  other  objections  were  also  taken 
to  the  proceedings,  but  they  were  all  overruled  and  the  judgment  was  affirmed. 
Similar  views  have  been  expressed  by  this  court  on  other  occasions,  but  it  is  not 
thought  necessary  to  do  more  than  to  refer  to  the  other  cases,  as  those  already 
examined  are  believed  to  be  decisive.  Carnochan  v.  Christie,  11  A\'heat.,  446; 
Lutz  V.  Linthicum,  8  Pet.,  176;  Butler  v.  Mayor  of  New  York,  7  Hill,  329; 
Ward  V.  American  Bank,  7  Met.,  486;  Water  Power  Co.  v.  Gray,  6  id.,  174. 

Practice  of  referring  pending  actions  under  a  rule  of  court,  by  consent  of 
parties,  was  well  known  at  common  law,  and  the  report  of  the  referees  ap- 
pointed, when  regularly  made  to  the  court  pursuant  to  the  rule  of  reference, 
and  duly  accepted,  is  now  universally  regarded  in  the  state  courts  as  the  proper 
foundation  of  judgment.  Yates  v.  Sussell,  17  Johns.,  468;  Hall  v.  Mister, 
Salk.,  84;  Bank  of  Sfonroe  r.  Widner,  11  Paige,  533;  Green  v,  Palshen,  13 
Wend.,  295;  Caldwell  on  Arbitration,  359;  Feeler  v.  Heath,  11  Wend.,  482; 
Graves  v.  Fisher,  5  Me.,  70 ;  Miller  v.  Miller,  2  Pick.,  570 ;  Com.  v.  Pejepscut 
Proprietors,  7  Mass.,  417,  420. 

§  3347.  Where  reference  is  made  hy  consent  with  stipulation  that  referee  s/uM 
hear  and  determine  the  issues^  he  need  not  report  his  findings^  hut  merely  the 
result. 

3.  Third  objection  is  that  the  action  of  the  referee  was  erroneous,  because 
he  did  not  determine  all  of  the  issues  between  the  parties.  Evidently  the  ob- 
jection is  founded  in  a  mistaken  view  of  the  duty  of  the  referee  as  prescribed 
in  the  rule  of  reference.  He  was  not  required,  either  by  the  agreement  of  the 
parties  or  by  the  order  of  the  court,  to  report  specially  what  his  finding  was 
upon  the  several  issues  presented  in  the  pleadings.  His  duty  was  to  determine 
all  the  issues  and  to  report  the  result  of  his  finding.  Keferee  reported  that, 
having  heard  and  examined  the  matters  in  controversy  in  the  cause  and  hav- 
ing examined  on  oath  the  several  witnesses  produced,  there  was  due  to  the 
plaintiff  the  sum  of  $9,500,  besides  the  cost  of  suit.  Presumption  is  that  he  did 
determine  all  the  issues,  and,  inasmuch  as  there  was  no  evidence  to  the  con- 
trary, the  conclusion  must  be  to  the  i^ame  effect. 

§  3348*  Clerk  may  enter  judgment  without  the  entry  of  a  rule  for  that  pur- 
pose, 

4.  Fourth  objection  is  that  the  judgment  is  invalid  and  cannot  be  enforced. 
Defect  suggested  is  that  the  judgment  was  rendered  by  the  clerk  and  not  by 
the  court;  but  the  record,  when  properly  understood,  does  not  sustain  the  ob- 
jection. Judgments  are  always  entered  by  the  clerk  under  the  authority  of 
the  court.  Prevailing  part}^  is  entitled  to  judgment,  and  it  is  not  the  practice 
in  the  circuit  courts  to  require  a  rule  for  judgment  to  be  entered  in  any  case, 
as  is  the  practice  in  some  of  the  courts  in  the  parent  country'.  2  Tidd's  Prac, 
p.  903;  Archbold's  Prac,  by  Chitty,  521.  Entry  of  judgment  in  term  time  is 
never  made  except  by  leave  of  court:  but  the  motion  need  not  be  in  writing, 
and  the  order  of  the  court  is  seldom  or  never  entered  in  the  minutes.    When 
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the  term  closes,  judgments  are  entered  by  the  clerk  under  the  general  order 
without  motion ;  and  yet  no  one  ever  doubted  that  a  judgment  under  such  cir* 
cumstances  was  the  act  of  the  court  and  not  of  the  clerk. 

Reference  of  a  pending  action  is  ordinarily  perfected  in  term  time  by  an 
entry  made  under  the  case  by  the  clerk,  at  the  request  of  the  parties,  that  it  is 
"  referred,"  and  with  the  addition  of  nothing  else  except  the  names  of  the 
referees,  or  it  may  be  done,  as  it  was  in  this  case,  by  a  written  agreement 
signed  by  the  parties  or  their"  attorneys  and  filed  in  the  case.  When  that  is 
done  a  rule  is  then  issued,  or  the  order  of  the  court  mav  be  entered  in  the  min- 
utes,  as  was  done  in  this  record.  Duty  of  the  referee  is  to  notify  and  hear 
the  parties  and  then  to  determine  the  controversy,  and  make  a  report  or  award 
to  the  court  in  which  the  action  is  pending,  and  from  which  the  rule  was  is* 
sued.  Judgment,  however,  cannot  in  general  be  entered  in  conformity  to  the 
report  or  award  until  it  is  accepted  or  confirmed  by  the  court.  Brown  v,  Coch- 
ran, 1  K.  H.,  200.  Reason  for  the  rule  is,  that  whenever  it  is  presented,  and 
before  it  is  accepted,  the  party  against  whom  it  is  made  may  object  to  its  ac- 
ceptance, but,  if  required  by  the  court,  he  must  reduce  his  objections  to  writ- 
ing and  file  them  in  the  case.  Hearing  is  then  had,  and  after  the  hearing  the 
court  may  accept  or  reject  the  report;  or,  if  either  party  desires  it,  the  report 
may,  for  good  cause  sliown,  be  recommitted.  Such  a  report  of  referees  is  in 
many  respects  a  substitute  for  the  verdict  of  a  jury.  Where  there  is  no  agree- 
ment to  that  effect,  no  judgment  can  be  entered  on  such  a  report  until  the 
same  has  been  accepted.  Present  case,  however,  must  be  determined  upon 
the  peculiar  circumstances  disclosed  in  the  record.  Parties  agreed  that  the 
report  of  the  referee  should  have  the  same  force  and  effect  as  a  judgment  of 
the  court,  and  the  court  ordered,  by  consent  of  parties,  that  on  filing  the  report 
with  the  clerk  of  the  court,  judgment  should  be  entered  in  conformity  there- 
with, the  same  as  if  the  cause  had  been  tried  before  the  court.  Referee  accord- 
ingly made  the  report  and  filed  it  as  required,  and  thereupon  the  clerk  entered 
the  judgment  pursuant  to  the  order  of  the  court  and  the  agreement  of  the  par- 
ties. Proceedings  of  the  referee  were  correct,  and  the  losing  party  made  no 
objections  to  the  report.  Hughes  v.  By  water,  4  Hill,  551.  Judgment  having 
been  entered  without  objection,  and  pursuant  to  the  order  of  the  court  and 
the  agreenient  of  the  parties,  it  is  not  possible  to  hold  that  there  is  any  error 
in  the  record.     Bank  of  Monroe  v.  Widner,  11  Paige,  533. 

Theory  of  the  objection  is  unfounded  in  fact  and  upon  that  ground  is  over- 
ruled.   The  judgment  of  the  circuit  court  is  therefore  affirmed,  with  costs. 

NEWCOMB  V.  WOOD. 
(7  Otto,  581-684.     1878.) 

Error  to  U.  S.  Circuit  Court,  Northern  District  of  Ohio. 

Statement  of  Facts. —  Wood's  assignee  in  bankruptcy  sued  Newcomb  to 
recover  the  value  of  certain  goods  sold  to  the  latter  by  the  bankrupt  within 
four  months  preceding  the  filing  of  the  petition  in  bankruptcy.  The  case  was 
referred  to  three  referees,  two  of  whom  reported  in  favor  of  the  plaintiff. 
Exceptions  were  filed,  which  were  overruled,  and  judgment  rendered  for  the 
plaintiff. 

Opinion  by  Mr.  Justice  Swatob. 

A  few  remarks  will  be  sufficient  to  dispose  of  the  several  assignments  of 
error  in  this  case. 
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§  3349.  It  is  competent  for  a  court  hy  the  consent  of  parties  to  appoint  arhi- 
trators  or  referees. 

The  power  of  a  court  of  justice,  with  the  C9nsent  of  the  parties,  to  appoint 
arbitrators  and  refer  a  case  pending  before  it,  is  incident  to  all  judicial  admin- 
istration, where  the  right  exists  to  ascertain  the  facts  as  Avell  as  to  pronounce 
the  law.  Conventio  facit  legem.  In  such  an  agreement  there  is  nothing  con- 
trary to  law  or  public  policy.  The  code  of  Ohio  provides  (sec.  281)  expressly 
"  that  all  or  any  of  the  issues  in  the  action,  whether  of  fact  or  law,  may  be 
referred  upon  the  written  consent  of  the  parties,  or  upon  their  oral  consent  in 
court,  entered  upon  the  journal."  2  Swan  &  C,  1027.  The  reference  here  in 
question  was  made  in  the  latter  mode  and  by  virtue  of  this  authority. 

§  3350*  Parties  appearing  without  ohjection  before  unsworn  arbitrators  waive 
the  necessity  of  the  oath. 

The  objection  that  the  arbitrators  were  not  sworn  was  waived  by  the  plaint- 
iff in  error  by  appearing  a.nd  going  to  trial  without  requiring  an  oath  to  be 
administered.  If  the  witnesses  had  not  been  sworn,  tbe  waiver  of  that  defect 
under  the  same  circumstances  would  have  been  equally  conclusive.  Edwards, 
Referees,  107;  Morse,  Arbitration  and  Award,  172;  Maynard  v.  Frederick,  7 
Gush.  (Mass.),  247. 

§  3351*  That  the  report  of  referees  is  signed  by  only  two  of  them  instead  of 
three  should  be  objected  to  before  the  confirmation  of  the  report. 

Two  of  the  three  referees  only  signed  the  award,  but  the  attention  of  the 
court  was  not  called  to  the  fact  when  the  report  was  confirmed  and  the  judg- 
ment was  entered.  The  omission  was  amendable,  and  non  constat  but  that 
the  amendment  could  and  would  have  been  made  if  the  objection  had  been 
suggested.  It  would  be  fair  neither  to  the  court  nor  the  other  party  to  permit 
tbe  objection  to  be  raised  here  for  the  first  time.  Under  the  circumstances,  it 
must  be  held  to  have  been  conclusively  waived,  and  plaintiff  in  error  cannot 
be  heard  now  to  insist  upon  it.  Bell  v,  Bruen,  1  How.,  169;  Marine  Bank  %\ 
Fulton  Bank,  2  Wall.,  252;  Klein  v,  Russell,  19  id.,  433;  Edwards  v,  Elliott, 
21  id.,  532;  Walker  v.  Sauvinet,  92  U.  S.,  90;  Wheeler  v.  Sedgwick,  94  id.,  1. 

§  3352.  The  rule  as  to  new  trials. 

The  plaintiff  in  error  was  not,  by  reason  of  the  state  law,  entitled  to  a  second 
trial.  The  agreement  to  submit  the  controversy  to  referees  selected  or  ap- 
proved by  the  parties  implied  clearl}'^  that  they  intended  the  award  should  bo 
final  and  conclusive.  The  district  court  held  this  view  and  ruled  accordins^lv. 
It  has  long  been  the  established  law  in  the  courts  of  the  United  States  that  to 
grant  or  refuse  a  new  trial  rests  in  the  sound  discretion  of  the  court  to  which 
the  motion  is  addressed,  and  that  the  result  cannot  be  made  the  subject  of  re- 
view upon  a  writ  of  error.  We  cannot  think  that  congress  intended  by  the 
act  of  June  1,  1872  (17  Stat.,  197,  sec.  5),  to  abrogate  this  salutary  rule.  Nudd 
V.  Burrows,  91  U.  S.,  426;  Indianapolis,  etc.,  Railroad  Co.  v.  Horst,  93  id.,  291. 

Judgment  affirmed. 

THE  SHIP  SCRANTON. 
(District  Court  for  New  York:  2  Benedict,  81-85.    1868.) 

Opinion  by  Blatohfobd,  J. 

Statemeitt  of  Facts. —  The  forty-fourth  rule  of  the  instance  rules  in  admi- 
ralty prescribed  by  the  supreme  court  provides  that,  "  in  cases  where  the  court 
shall  deem  it  expedient  or  necessary  for  the  purposes  of  justice,  the  court  may 
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refer  any  matters  arising  in  the  progress  of  the  suit  to  one  or  more  commis- 
sioners to  be  appointed  by  the  court,  to  hear  the  parties  and  make  report 
thereon ;  and  such  commissioner  or  commissioners  shall  have  and  possess  all 
the  powers  in  the  premises  which  are  usually  given  to  or  exercised  by  masters 
in  chancer}^  in  references  to  them,  including  the  power  to  administer  oaths  to 
and  examine  the  parties  and  witnesses  toucliing  the  premises."  Under  this 
rule  the  order  of  reference  in  this  case  was  made,  referring  it  to  a  commis- 
sioner of  this  court  to  ascertain  and  compute  the  amount  of  the  damages  sus- 
tained by  the  libelant,  and  report  thereon  to  the  court.  Under  such  an  order 
the  libelant  has  a  right  to  put  the  reference  into  the  hands  of  any  regular 
commissioner  of  this  court.  Benedict's  Admiraltj',  sec.  339.  The  proceed- 
insre  before  a  referee  under  an  order  made  under  the  forty-fourth  rule  are  to 
be  conducted  in  the  usual  manner  in  which  proceedings  are  conducted  before 
a  referee  or  a  master  in  chancerv. 

In  the  present  case  the  claimants,  during  the  pendency  of  the  reference,  and 
after  some  progress  has  been  made  in  it  before  the  commissioner  to  whom  it 
was  given  in  charge  by  the  libelant,  apply  to  the  court,  on  affidavit,  for  an 
order  that  all  proceedings  in  the  action  be  stayed  until  the  libelant  shall  ap- 
pear before  the  commissioner  and  submit  to  cross-examination  by  the  counsel 
for  the  claimants,  or  that  the  direct  testimony  of  the  libelant  be  stricken  out. 
The  ground,  set  forth  in  the  moving  affidavit,  for  this  application,  is  that  the 
counsel  for  the  libelant  has  objected  to  permitting  the  counsel  for  the  claim- 
ants to  further  cross-examine  the  libelant,  on  the  ground  that  his  testimony 
has  been  closed,  and  has  refused  to  produce  the  libelant  tor  such  further  cross- 
examination,  and  has  declared  that  the  claimants,  if  they  want  him,  must 
subpoena  him  as  their  own  witness.  It  does  not  appear  that  the  matter  has 
been  in  any  way  brought  before  the  commissioner,  or  that  he  has  made  any 
ruling  in  regard  to  the  same. 

§  3353.  Practice  where  questions  of  principle  arise  during  a  reference  in 
admiralty. 

It  is  proper  practice,  when  a  reference  is  pending  before  a  referee  or  a  mas- 
ter, and  important  questions  as  to  leading  principles  arise,  for  him  to  apply  to 
the  court  for  directions;  but  this  is  always  to  be  done  on  his  certificate,  and 
the  discretion  of  submitting  such  matters  to  the  court  should  be  sparingly  ex- 
ercised, because  it  is  the  duty  of  the  referee  or  master  to  settle,  in  the  first  in- 
stance, all  questions  which  arise,  and  to  meet  every  difficulty  until  he  finds  he 
cannot  proceed  for  want  of  power.  Hoffman's  Chancery  Practice,  ch.  19,  sec.  7. 
When,  in  the  course  of  proceedings  before  a  referee  or  master,  he  refuses  to 
allow  a  question  to  be  put  to  a  witness,  as  going  to  matters  improper  or  useless 
to  be  inquired  into,  or  for  other  reasons,  the  aggrieved  party  may  apply  to  the 
court,  on  a  certificate  from  the  referee  or  master  and  other  papers,  for  an  order 
that  the  referee  or  master  allow  the  question  or  examine  as  to  the  point. 
Hoffman's  Office  of  Master,  34,  35.  In  Hallett  v.  Hallett,  2  Paige,  432,  on  a 
reference  before  a  master,  an  application  was  made  to  him  by  the  plaintiff  for 
leave  to  inspect  certain  books  and  papers,  which  the  defendants  had  delivered 
under  an  order  therefor,  and  to  examine  the  defendants  to  see  if  they  had  de- 
livered  everything  required  by  the  order.  The  master  refused  the  application, 
and  the  plaintiff,  on  a  certificate  of  the  facts,  applied  to  the  court  to  direct  the 
master  to  examine  the  defendants  as  to  the  delivery.  The  court  held  that  the 
master  had  erred,  and  made  an  order  giving  leave  to  the  plaintiff  to  insjiect 
the  books  and  papers  and  examine  the  defendants.     So  where,  on  an  exami- 
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nation  before  a  master,- a  party,  on  the  advice  of  his  counsel  that  a  question  is 
improper  or  irrelevant  to  the  matters  referred  to  the  master,  and  after  a  decis- 
ion by  the  master  that  it  is  proper  for  him  to  answer  the  question,  refuses  to 
answer  it,  the  matter  is  to  be  brought  before  the  court  on  an  application  to 
compel  him  to  answer,  and  to  punish  him  for  the  contempt  in  refusing  to  an- 
swer, if  the  question  was  not  an  improper  one.  Gihon  v.  Albert,  7  Paige,  278. 
Where  a  master  proceeds  irregularly,  or  where  it  is  necessary  to  take  some 
testimony  which  the  master  erroneously  refuses  to  permit  to  be  taken,  the 
proper  course  is  to  make  a  special  application  to  the  court,  upon  a  certificate 
from  the  master  as  to  the  proceedings,  and  on  due  notice  to  the  adverse  party, 
for  relief.  Eenwick  v.  Renwick,  10  Paige,  420,  422.  So,  also,  if  a  master 
omits  to  report  as  to  some  matters  upon  which  he  is  directed  to  report  by  the 
order  of  reference,  the  remedy  is  not  to  except  to  the  report,  but  to  move  the 
court  that  the  report  be  referred  back  to  the  master,  with  instructions  to  him 
to  correct  the  report  so  as  to  make  it  embrace  all  the  matters  of  the  reference. 
Stevenson  v.  Gregory,  1  Barb.  Ch.,  72.  It  is  therefore  proper  to  bring  before 
the  court,  otherwise  than  b}^^  exceptions  to  a  report,  matters  arising  on  a  refer- 
ence. But  it  is  not  proper  to  do  so  unless  the  question  is  one  which  has  been 
passed  upon  by  the  referee  in  one  way  or  another,  or  one  upon  which  he  has 
directly  or  practically  refused  to  pass;  and  in  all  cases  there  must  be  a  certifi- 
cate from  the  referee  as  to  the  proceedings.  In  the  present  case  no  such  cer- 
tificate is  presented,  nor  does  it  appear  that  the  commissioner  ha,s  refused  to 
allow  to  the  counsel  for  the  claimants  the  privilege  of  further  cross-examining 
the  libelant,  or  has  refused  to  make  an  order  directing  the  libelant  to  appear 
and  be  further  cross-examined,  or  to  strike  out  his  direct  testimony  on  his  fail- 
ure to  comply  with  such  an  order.  For  these  reasons  the  application  is 
refused. 


§  8854.  Proceeding's  upon  reference.—  An  umpire  must  give  notice  to  the  parties  and  to 
the  arbitrators  of  the  time  and  place  of  his  proceeding  to  act  upon  the  matter  submitted. 
Thornton  v.  Chapman,  3  Cr.  C.  C,  244. 

§  8855.  Upon  a  reference  to  a  master  in  a  patent  case  the  proceedings  are  as  foHows:  The 
master  appoints  a  day  for  proceeding,  and  notifies  by  mail  or  otherwise  the  parties  or  their 
solicitors.  The  solicitor  should  be  notified,  whether  the  party  is  or  not.  If  the  defendant  does 
not  appear  the  master  proceeds  ex  parte  and  makes  out  the  profits  and  damages,  if  he  can,  from 
the  evidence  produced  by  the  plaintiff.  If  an  account  of  profits  is  desired  by  plaintiff,  and 
is  necessary  to  a  just  decision  of  the  case,  the  master  makes  an  order  that  the  defendant  fur- 
nish an  account  by  a  certain  day,  and  adjourns  the  hearing  to  that  day.  The  defendant 
should  be  served  personaUy  with  such  notice  and  order,  if  it  is  intended  to  move  for  an  at- 
tachment in  case  he  fails  to  appear.  Service  may  be  made  by  any  disinterested  person.  If 
the  defendant  then  fails  to  appear  and  account  he  will  be  in  contempt.  Kerosene,  etc.,  Co. 
r.  Fisher,  1  Fed.  R,  91. 

S§  3^{5Qi.  A  master,  to  whom  a  reference  is  ordered  in  a  suit  in  equity,  need  not  be  sworn 
unless  the  order  of  reference  requires  him  to  be.    Thompson  &  Groom  v.  Smith,  2  Bond,  320. 

§  8857.  If  there  is  a  verdict  in  open  court  by  consent  of  parties,  and  a  reference  to  ascer- 
tain the  amount  due,  the  defendants  upon  the  reference  cannot  avail  themselves  of  any  de- 
fense which  proceeds  upon  the  theory  that  the  plaintiffs  never  had  a  cause  of  action  such  as 
a  former  suit  in  bar.  In  such  case  interest  does  not  stop  at  the  date  of  the  verdict.  Bartels 
r.  Redfield,*  15  Rep.,  584. 

g  8858.  In  an  action  of  account,  after  a  judgment  that  the  defendant  do  account,  and  a 
reference  to  an  auditor  to  find  the  sum  due,  nothing  can  be  pleaded  before  the  auditor  con- 
trary to  what  has  been  previously  pleaded  and  found  by  the  verdict.  Spear  v.  Newell,  2 
Paine,  267. 

§  8859.  Where,  by  interlocutory  order,  the  claimants  of  certain  bonds  were  ordered  to  ap- 
pear before  a  master  and  prove  their  claims,  the  order  is  sufficiently  complied  with  if  the 
agents  or  attorneys  of  the  claimants  present  their  claims  in  the  form  of  depositions,  taken 
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in  another  state  in  regular  form  and  upon  notice.    Kennicott  v.  Supervisors  of  Wayne  Co,, 
6  Biss..  138. 

§  8800.  I'f  hat  matters  will  be  referred.—  The  circuit  court  has  no  authority  to  refer  a 
case  at  common  law  to  a  referee  for  trial,  without  the  consent  of  both  parties,  whether  or 
not  the  state  practice  may  authorize  this.    Ho^e  Machine  Co.  v,  Edwards.*  15  Biatch.,  402. 

§  8861.  In  equity  a  petition  should  not  be  referred  to  a  master  to  ascertain  the  quantum  of 
damages  until  there  has  been  a  decree  settling  the  rights  of  the  parties  upon  the  issues  made 
by  the  pleadings.  Otherwise,  upon  exceptions  to  such  report,  intricate  questions  of  law  and 
fact  may  arise  which  cannot  then  be  properly  tried.  Ward  v.  Paducah,  etc.,  R.  Co.,  4  Fed. 
B.,  862. 

§  8362.  Where,  upon  a  bill  to  enjoin  the  infringement  of  a  patent,  there  was  a  conflict  of 
testimony  as  to  the  validity  of  the  patent  and  the  infringement,  the  case  was  referred  to  a 
master  to  take  testimony  and  report    Parker  v.  Hatfield,  4  McL.,  61. 

§  8868.  Before  granting  an  injunction  on  a  charge  of  an  infringement  of  copyright,  the 
court  will  generally  refer  the  matter  to  a  master,  with  instructions  to  report  the  extent  of  the 
infringement,  if  any.    Story  v,  Derby,  4  McL.,  160. 

§  8364.  Where  defendant  had  filed  pleas  setting  up  the  existence  of  certain  record  judg- 
ments, the  court,  on  motion  of  the  plaintiff,  before  replication  or  setting  down  the  pleas  for 
argument,  ordered  a  reference  to  a  master  to  ascertain  aa  to  the  existence  of  these  records 
unless  defendant  should  within  ten  days  file  copies  of  the  records  with  the  pleas.  Emma 
Silver  Mining  Co.  Limited  v,  Emma  Silver  Mining  Co.,*  17  Blatch.,  389. 

§  8865.  A  complex  and  intricate  account  should  always  be  referred  to  a  commissioner  to 
be  exainined  by  him  and  reported  on.  To  such  report  the  parties  may  take  exceptions. 
Colombe  v.  United  States,  7  Pet,  626. 

§  8866.  Where  this  was  not  done  the  decree  was  reversed  on  appeal,  and  the  cause  re- 
manded to  the  district  court  with  instructions  to  refer  the  account  to  a  commissioner.    Ibid. 

§  8867.  In  a  suit  in  equity  brought  by  the  state  of  Pennsylvania  to  compel  the  removal  of  a 
bridge  across  the  Ohio  river  as  a  nuisance  and  impediment  to  navigation,  the  supreme  court  of 
the  United  States,  to  which  the  case  had  been  removed  by  order  of  the  judge  of  a  circuit 
court,  on  the  ground  that  the  supreme  court  had  original  jurisdiction,  referred  the  case  to  a 
commissioner  to  take  proofs  therein.  State  of  Pennsylvania  v.  Wheeling,  etc.,  Bridge  Co.,  9 
How.,  647. 

§  8368.  In  case  of  disagreement  between  parties  in  regard  to  interrogatories  and  cross- 
interrogatories,  they  should  be  referred  to  a  master  to  settle  the  proper  form,  subject  to  an 
ultimate  review  by  the  court  upon  appeal.  And  when  exceptions  are  intended  to  be  taken 
to-auy  particular  interrogatories  or  cross-interrogatories,  they  should  be  propounded  as  objec- 
tions before  the  commission  issues  or  they  will  be  deemed  to  be  waived.  Cocker  r.  Franklin 
H.  &  B.  Co.,  1  Story,  169. 

§8369.  Where  the  defendant  pleaded  to  a  bill  in  equity  several  pleas  setting  out  the  ex- 
iscence  of  certain  judgments  at  law,  which  judgments  he  pleaded  iu  bar  to  the  bill,  a  ref- 
erence to  a  master  was  ordered,  upon  motion,  to  ascertain  the  truth  of  the  existence  of  such 
judgments,  and  to  return  copies  of  the  same,  unless  the  defendant  should  within  a  certain 
time  himself  file  such  copies,  in  which  case  the  court  ordered  the  plaintiff,  before  the  next 
rule  day  after  notice  of  such  filing,  to  demur,  reply  to,  or  set  down  for  argument  the  said 
pleas.    Emma,  ^tc,  Co.  v.  Emma,  etc.,  Co.,  1  Fed.  R,  89. 

^8370.  Authority  of  referee  — What  may  be  considered.— Masters,  to  whom  a  case  in 
equity  is  sent  to  report  upon  certain  matters,  have  no  right  to  review,  reject  or  disregard  the 
decision,  order  or  directions  of  the  court  contained  in  the  decretal  order  under  which  they  are 
appointed.  And  a  new  hearing  will  not  be  allowed  in  the  hearing  of  exceptions  to  a  master's 
report,  since  applications  for  review  in  law  or  in  equity  and  hearings  upon  exceptions  to  a 
master's  report  are  altogether  different  proceedings  and  cannot  be  blended  either  in  argument 
or  decision.     Felch  t\  Hooper,  4  Cliff.,  489. 

§  8371.  At  a  reference  to  the  clerk  to  determine  the  amount  due.  after  a  decree  for  the 
libelant,  a  party  cannot  object  to  evidence  not  objected  to  at  the  trial.  Upon  such  reference 
it  is  the  duty  of  the  clerk  to  find  out  the-facts  and  state  his  conclusions  thereon,  and  not  to 
report  the  evidence.    The  Trial,  Bl.  &  How.,  94. 

§  8372.  Where  the  question  of  jurisdiction  is  raised  by  answer  it  may  be  stricken  out  on 
reference  to  the  master  as  impertinent.    Wood  v,  Mann,*  1  Sumn.,  588. 

§  8373.  The  authority  of  a  master  to  whom  a  reference  is  made  in  an  equity  suit  is  con- 
ferred by  the  decree  of  reference  and  is  limited  by  its  terms.  So,  when  a  reference  to  a 
master  was  ordered  to  determine  the  amount  of  damage  suffered  by  the  complainant  and  the 
master  reported  that  he  was  not  entitled  to  any  damages,  Tidd,  the  decree  having  assumed 
that  the  complainant  was  entitled  to  some  damages,  the  report  will  be  set  aside.  Lonsdale 
Co.  V.  Moies,  2  Cliff.,  538. 

488 


REFERENCE.  §g  88  74-3892. 

$887#.  A  referee  cannot  take  into  consideration  any  subject-matter  not  substantially 
shown  by  the  declaration.  He  may  disregard  formal  defects  in  a  declaration,  but  has  no 
power  to  allow  an  amendment  of  them.   Myers  v,  York  &  Cumberland  R.  Co.,*  2  Curt.,  28. 

8  8875.  Where,  in  a  chancery  suit  against  an  administrator,  the  cause  has  been  referred  by 
the  court  to  a  commissioner  to  ascertain  the  amount  due  by  the  administrator  to  the  estate, 
it  is  error  in  the  commissioner  to  admit  an  administration  account  of  the  said  administrator 
which  has  been  settled  before  another  commissioner,  under  the  direction  of  the  distinct  tri- 
bunal, and  while  the  suit  in  this  court  was  pending,  without  the  knowledg^  of  the  complain- 
ant.   Backhouse's  Adm'r  v,  Jett's  Adm*r,  1  Marsh.,  500. 

§  8870.  Form  of  report. — An  award  itself  of  a  referee  must  be  such  as  to  enable  the  court 
to  distinguish  what  is  from  what  is  not  legally  awarded.  As  judgment  is  rendered  on  the 
award,  it  must,  as  a  part  of  the  record,  contain  the  basis  of  such  a  judgment.  Myers  v.  York 
A  Cumberland  R.  Co.,*  2  Curt.,  28. 

§  8877.  Where  a  chancery  suit  involves  matter  of  account,  the  action  of  the  master  should 
be  had  in  the  inferior  court,  and  the  items  admitted  or  rejected  should  be  stated,  so  that  ex- 
ceptions may  be  taken  to  particular  items.    Ransom  v,  Winn,*  18  How.,  205. 

g  8878.  An  auditor's  report  stating  the  non-ezistenoe  of  any  legal  demand  at  the  time  of 
making  the  report  is  not  open  to  objection  for  uncertainty,  when  all  items  of  account  incurred 
since  the  commencement  of  the  suit  were  to  be  included  by  the  auditor.  Couscher  v.  Tulam,* 
4  Wash.,  442. 

§  8879.  In  the  case  of  common  awards  by  referees,  the  latter  cannot  be  compelled  to  dis- 
cover the  grounds  on  which  they  have  made  their  award.  Kingston  v,  Kincaid,*  1  Wash., 
44a 

§  8380.  Where  a  cause  is  rpferred  by  the  parties  to  a  referee,  his  award  will  be  construed 
liberally,  because  it  is  made  by  a  judge  of  the  parties'  own  choosing;  but  it  must,  neverthe- 
less, decide  the  whole  matter  submitted^  and  must  be  final,  certain  and  conclusive  of  the 
whole  matter;  and  if  it  is  not,  it  will  be  set  aside.    James  v.  Thurston,  1  Cliff.,  867. 

§  8881.  The  findings  of  a  referee  should  have  the  precision  of  a  special  verdict,  and  should 
specify  with  distinctness  the  facts  found.  If  they  do  not,  however,  objection  must  be  taken 
in  the  trial  court,  and  cannot  be  raised  for  the  first  time  in  the  supreme  court  of  the  United 
Stotes.    Mason  Lumber  Co.  v.  Buchtel,  11  Otto,  638. 

§  888S.  When  a  case  has  been  referred  to  a  master,  the  proper  practice  is  for  the  master  to 
hear  the  parties,  make  a  draft  of  his  report,  show  it  to  the  parties,  or  file  it  in  the  clerk's  of- 
fice and  give  the  parties  time  to  make  their  objections.  After  hearing  the  objections  the 
master  makes  his  final  report,  and  the  parties  may  file  exceptions  thereto,  founded  on  their 
objections  to  the  draft  report.  Either  party  may  then  set  down  the  case  for  hearing  upon 
the  exceptions.  The  evidence  is  not  reported  unless  one  of  the  parties  requests;  and  if  not 
reported  then  the  court,  upon  exceptions,  reviews  only  points  of  law.  Union  Sugar  Refinery 
17.  Mathiesson,  8  Cliff.,  146. 

§  8888.  Proceedings  on  report.—  A  federal  court  may  give  judgment  upon  the  report  of 
a  referee,  and  may  try  questions  submitted  by  such  a  report.  Hiatt  v.  Gr  is  wold,*  11  Rep'r, 
456. 

§  8884.  After  a  reference  by  consent  of  parties,  a  federal  court  may  try  questions  submitted 
by  the  report  of  the  referee,  and  g^ve  judgment  thereon.    Heath  v.  Griswold,  5  Fed.  R.,  578. 

§  8885.  A  cause  which  has  been  referred  by  consent  of  parties  may  be  heard  by  the  federal 
courts  upon  questions  submitted  by  the  report  of  the  referee,  although  the  power  to  hear  such 
cases  is  not  given  directly  by  statute,  since  such  power  exists  as  incident  to  all  courts  in 
which  trials  of  fact  may  be  had.     Heath  v.  Griswold,  18  Blatch.,  555. 

§  8886.  Exceptions  and  objections  to  report. —  Where  no  exceptions  are  taken  to  an  audi- 
tor's report,  only  those  errors  appearing  on  its  face  can  be  called  in  question.  Himely  r. 
Rose.*  5  Cr.,  513. 

§  8887.  The  report  of  a  master  in  chancery  cannot  be  excepted  to  for  the  first  time  in  the 
appellate  court.    Canal  Co.  v.  Gk)rdon,  6  Wall.,  561. 

^  8888.  Exceptions  not  filed  within  the  time  limited  by  the  order  of  reference  will  be  over- 
ruled on  motion.    Syz  v.  Redfield,*  11  Fed.  R.,  709. 

g  8389.  Where  thirty  days  are  given  in  which  to  file  exceptions  to  a  master's  report,  these 
do  not  begin  to  run  until  the  complete  report  is  on  file.    Bridges  v.  Sheldon,*  18  Blatch.,  507. 

$  8890.  A  court  of  equity  will  notice  only  those  errors  in  the  report  of  auditor,  to  whom 
the  case  has  been  referred,  which  appear  upon  the  face  of  the  report  or  those  expressly  set 
down  in  the  exceptions.    Chappedelaine  v,  Dechenaux,  4  Cr.,  806. 

g  8891.  If  a  party  wishes  to  take  exception  to  the  report  of  an  auditor  in  a  law  case  he 
should  ask  the  auditor  to  report  specially  the  evidence  upon  which  the  exception  is  founded. 
Donnell  v.  Columbian  Ins.  Co.,  2  Sumn.,  866. 

§  8892,  An  exception  to  the  report  of  a  master  which  merely  alleges  that  the  finding  of  the 
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master  is  erroneous  and  unsatisfactory,  without  specifying  any  particular  in  which,  the  error 
consists,  will  be  overruled.    Greene  v.  Bishop,  1  Cliff.,  186. 

§  8898.  An  exception  to  a  master's  report  need  only  point  out  distinctly  the  finding  and 
conclusion  of  the  master  which  it  seeks  to  reverse.  Having  done  so  it  brings  up  for  examina- 
tion all  questions  of  fact  and  of  law  arising  upon  the  report  of  the  master  relative  to  that  sub- 
ject.   Foster  v,  Goddard,  1  Black,  506. 

§  8894,  Unless  exceptions  to  a  master's  report  have  been  taken  before  him  they  will  not  be 
heard  by  the  court;  and  the  court  will  enforce  this  rule  except  under  very  special  circum- 
stances.   Gaines  t;.  New  Orleans,  1  Woods,  104. 

§  8895.  A  party  wishing  to  except  to  the  rulings  of  a  master  should,  as  in  trial  at  law, 
except  on  the  8i>ot  to  each  ruling  which  he  intends  to  contest.  If  the  master  admits  evidence 
objected  to,  and  reserves  the  questions  arising  on  the  objections,  the  first  opportunity  must  be 
taken  to  except  to  the  master's  alleged  errors,  and  if  exceptions  are  not  taken  to  such  errors 
when  the  draft  report  is  made,  they  cannot  be  taken  to  the  final  report ;  and  it  is  somewhat 
doubtful  whether,  strictly  speaking,  any  exceptions  to  the  master's  rulings  on  the  admission 
or  rejection  of  evidence  can  be  properly  embraced  in  exceptions  to  the  master's  final  report 
at  all.    Troy  Iron  &  NaU  Factory  v.  Coming,*  b  Fish.  Pat.  Cas.,  497. 

§  8896.  Exceptions  to  a  master's  report  in  that,  in  making  up  an  account  of  receivers,  he  has 
allowed  too  large  salaries  for  the  oflicers  employed  by  the  receivers,  which  exceptions  do  not 
state  what  salary  was  allowed  to  any  particular  officer,  are  too  vague  and  general  to  be  passed 
upon  intelligently  by  the  court  and  will  tiierefore  be  overruled.  Stanton  v.  The  Alabama  & 
Chattanooga  Railroad  Co.,  2  Woods,  506. 

§  8897.  Exceptions  to  the  admission  or  rejection  of  evidence  before  a  master  must  be 
taken  on  the  spot  unless  the  master  reserves  the  question,  and  in  such  case  exceptions  should 
be  taken  to  his  decision  at  the  earliest  possible  opportunity,  or,  if  no  earlier  opportunity  ap- 
pears, by  objection  to  his  draft  i-eport.    Troy  Iron  &  Nail  Factory  v.  Corning,  6  Blatch.,  828. 

§  8898.  Where  there  has  been  a  judgment,  a  reference  to  a  master,  and  an  appeal  from  his 
report  only  and  not  from  the  original  judgment,  the  only  objections  that  can  be  considered 
upon  the  appeal  are  those  which  arise  because  the  master  or  the  judge  in  acting  upon  his 
report  has  departed  from  the  judgment  or  has  omitted  to  enforce  its  provisions.  New  Orleans 
V.  Gaines,  15  WaU.,  624. 

§  8899.  Where  a  case  has  been  referred  by  a  district  court  to  a  commissioner  to  ascertain  dam- 
ages, the  supreme  court  of  the  United  States,  upon  appeal  from  a  decree  of  the  circuit  court 
affirming  the  decree  of  the  district  court,  will  not  review  the  findings  of  the  commissioner 
when  only  part  of  the  testimony  produced  before  him  appears  upon  the  record,  when  the  ex- 
ceptions do  not  state  what  would  have  been  a  proper  finding,  and  where  there  is  no  satisfac- 
tory statement  of  facts  to  enable  the  court  to  determine  that  there  was  any  error  in  his  report. 
The  Cayuga,  16  Wall.,  177. 

§  8400.  After  a  master  has  been  referred  to  a  roaster  by  a  court  of  equity  and  he  has  made 
his  report  thereon,  whatever  may  have  been  insisted  upon  before  him,  by  way  of  argument 
or  objection,  is  considered  as  waived  if  it  be  not  made  matter  of  exception,  unless  manifest 
error,  which  should  be  corrected,  appears  upon  the  face  of  the  report.  Gordon  v,  Lewis,  3 
Sumn.,  143. 

§  8401.  Since  the  adoption  of  supreme  court  equity  rules  77  and  83  it  is  not  necessary  to 
refer  to  the  practice  of  the  English  chancery  to  ascertain  the  formalities  attending  the  settle- 
ment or  making  of  masters'  reports,  and  the  entering  of  exceptions  thereto,  since  such  rules 
provide  for  conducting  references  before  masters,  and  supersede  the  old  practice.  So,  after 
such  rules,  the  draft  of  the  master's  report  need  not  be  objected  to  before  him  in  order  to  lay 
a  foundation  for  exceptions  to  the  report  if  the  master  should  overrule  the  objections  to  the 
draft.     Hatch  v,  I.  &  S.  R.  Co.,  9  Fed.  R.,  856. 

§  8402.  Revision,  recommittal  and  setting  aside.— A  report  of  referees  under  an  order  of 
court  was  set  aside  for  a  plain  mistake  of  fact  which  appeared  upon  examination  of  the  ref- 
erees themselves.    Knox  v.  Walton,  2  Wash.,  507. 

§  8408.  A  report  of  a  master  in  chancery  may  be  examined  and  revised  by  the  court,  al- 
though the  presumption  is  that  it  is  correct.     Webb  v.  Powers,  2  Woodb.  &  M.,  497. 

§  8404.  The  report  of  auditors,  appointed  by  consent  of  parties  in  a  suit  in  equity,  is  not  in 
the  nature  of  an  award  by  arbitrators,  but  may  be  set  aside  by  the  court,  although  neither 
fraud,  corruption,  partiality  or  gross  misconduct  on  the  part  of  the  auditors  be  proved. 
Such  auditors  do  not  decree,  but  prepare  materials  on  which  a  decree  may  be  made.  Field 
V.  Holland,  0  Cr.,  8. 

§  8405.  A  master's  report  upon  matters  of  fact  is  like  a  verdict  of  a  jury,  and  will  not  gen- 
erally be  amended  or  recommitted  except  in  case  of  clear  mistake  or  palpable  abuse  of  power. 
Mason  v,  Crosby,  3  Woodb.  &  M.,  258. 

§  8406.  The  court  will  not  set  aside  an  award  made  by  referees  simply  because  it  might 
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not  have  reached  the  same  conclusions  from  the  evidence  as  the  referees  did.  Jolly  v,  Blanch- 
ard,  1  Wash.,  252. 

§  3407.  It  is  a  well  settled  rule  that  the  report  of  a  referee  as  to  the  facts  is,  like  the  ver- 
dict of  a  jury,  conclusive,  as  a  general  rule,  in  a  case  of  conflicting  evidence,  and  i^,  like  such 
verdict,  to  be  set  aside  only  where  the  finding  of  fact  is  clearly  against  the  weight  of  evi- 
dence.    Putnam  v.  Commonwealth  Ins.  Co.,  18  Btatch.,  868. 

^  840S.  The  findings  of  fact  by  a  master  upon  conflicting  testimony  will  not  be  set  aside 
by  the  court  on  the  ground  that  it  differs  with  him  on  the  weight  of  the  evidence.  Bridges 
V,  Sheldon,*  18  Blatch.,  507. 

^  3409.  Referees  are  conclusive  judges  upon  all  matters  of  fact ;  but  if  there  is  an  error  of 
calculation  apparent  on  the  face  of  their  award  the  court  will  recommit  the  award  to  them 
to  rectify  their  mistake.  Parties  may  submit  the  law  as  well  as  the  facts  to  referees ;  and 
under  a  general  submission  both  law  and  fact  will  be  held  to  have  been  referred.  If  referees 
refer  an  award  to  the  court  to  review  their  decision  upon  a  question  of  law  expressly,  or  im- 
pliedly, by  stating  the  principles  on  which  they  decided,  then  the  court  may  set  aside  tiie 
award  if  there  has  been  a  mistake ;  but  the  court  will  not  do  so  if  the  referees  have  taken  the 
whole  responsibility  of  deciding  the  case;  and  will  probably  not  allow  such  an  award  to  be 
impeached  collaterally.  When  the  submission  is  general  and  the  award  is  of  a  particular  thing. 
it  will  be  presumed  that  nothing  elbe  was  in  controversy  unless  the  contrary  appears.  If  the 
contrary  does  appear  the  award  will  be  recommitted  to  the  referees.  Kleine  v.  Catara,  3 
Gall.,  6U 

§  3410.  If  the  report  of  a  master  in  an  equity  suit  discloses  facts  properly  heard  by  him 
upon  the  order  of  reference,  which,  in  the  opinion  of  the  court  should  be  further  investigated, 
it  is  competent  for  the  court  to  direct  such  an  investigation.  Interlocutory  orders  and  decrees 
are  subject  to  revision  until  a  final  decree  is  made.  Magic  Ruffle  Co.  v.  Elm  City  Co.,*  11 
Pat.  Off.  Qaz.,  501. 

§  3411.  It  is  no  reason  for  sending  beck  a  master^s  report  that  one  of  the  parties  suggests 
that  since  it  was  made  he  has  obtained  new  evidence  in  support  of  his  exceptions,  and  that  he 
expects  he  will  be  able  to  discover  new  debts  and  credits  not  now  known  to  him.  Camao  t*. 
Francis,*  3  Wash.,  108. 

§  3412.  A  party  cannot,  after  a  reference,  an  award  and  the  receipt  of  the  money  awarded, 
maintain  a  suit  on  the  original  cause  of  actign  upon  the  ground  that  he  had  not  proved  before 
the  referee  all  the  damages  he  had  sustained,  or  that  his  damages  exceeded  the  amount  which 
the  arbitrator  awarded.    Kendall  v.  Stokes,  8  How.,  87. 

g  3413.  A  court  of  equity  may  revise  the  report  of  a  master  by  supplying  material  facts, 
shown  b3'  the  evidence,  but  not  stated  in  the  report;  and  by  setting  aside  findings  of  facts  not 
shown  by  any  evidence,  or  contrary  to  the  evidence,  or  when  errors  in  law  have  controlled  or 
influenced  the  finding  of  material  facts;  but  cannot  hear  an  appeal  from  the  master  upon  dis- 
puted questions  of  fact,  determined  by  the  master  as  matters  of  fact  upon  conflicting  testi- 
mony.    Bridges  f .  Sheldon,  7  Fed.  R.,  17. 

g  3414.  Interlocutory  orders  and  decrees  are  subject  to  revision  until  a  flnal  decree  is  made, 
and  it  is  competent  for  a  court  to  direct  a  farther  investigation  by  the  master  pf  facts  properly 
heard  by  him  upon  a  reference,  if,  in  the  opinion  of  the  court,  such  facts  should  be  farther 
investigated.    Magic  Ruffle  Co.  i;.  Elm  City  Co.,  14  Blatch.,  109. 

g  341 5.  After  sending  a  case  to  a  referee,  to  report  findings  of  fact  to  the  court,  three  dif- 
ferent times,  judgment  was  finally  given  upon  his  third  report.  Upon  error  in  the  supreme 
court  on  the  ground  that  the  report  was  irresponsive  to  the  issues,  the  court,  after  finding  the 
report  defective,  said  that  the  case  should  be  sent  back  for  trial  either  by  the  jury,  by  the 
court,  or  by  a  new  referee  who  would  render  findings  responsive  to  the  issues.  U.  P.  R.  R. 
Ca  r.  Wilson,*  1  Wyom.  T'y,  807. 

§  341ft.  In  Pennsylvaiua  an  award  may  be  set  aside  where  there  is  evident  mistake  in  the 
matter  of  law  or  fact.    Hurst  v.  Hurst,*  1  Wash.,  56. 

§  3417.  Upon  a  re-examination  of  an  award  no  new  evidence  will  be  admitted.  Hurst  v. 
Hurst,*  1  Wash.,  448. 

g  3418.  An  agreement  to  refer  a  case,  and  that  an  order  may  be  entered  accordingly,  fol- 
lowed by  an  actual  trial  before  the  referee,  without  an  order  having  been  made,  allows  either 
party  to  have  an  order  entered  afterwards  nunc  pro  tunc.  Such  an  agreement  is  held  to  refer 
to  the  state  practice  in  the  matter  of  references  by  consent,  and  if  such  practice  allows  the 
court  to  grant  a  new  trial  after  a  finding  by  the  referee,  then  the  federal  court  will  follow 
Buch  practice  provided  there  has  been  no  judgment  entered  before  the  motion  for  a  new  trial 
is  made.    Robinson  v.  M.  B.  L.  Ins.  Co.,  16  Blatch.,  194. 

§  3419.  Report  as  evidence. —  Where  the  report  of  an  auditor  was  objected  to  as  evidence, 
the  court  permitted  plaintiff  to  read  to  the  jury  the  auditor's  statement  of  the  balance  found 
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due  upon  the  evidence  and  principles  in  his  report     Bank  of  the  United  States  v,  Williams,* 
3  Cr.  C.  C,  240. 

§  8420.  Only  so  much  of  an  auditor^s  report  upon  an  accounc  referred  to  him  under  an  act 
of  Maryland,  1785,  chapter  80,  section  12,  may  be  read  to  the  jury  as  states  the  items  claimed 
by  either  party  and  objected  to  by  the  other.  Arguments  or  statements  of  evidence  by  the 
auditor  may  not  be  read.    Barry  v.  Barry,  8  Cr.  C.  C,  120. 

§  8421.  Where  a  cause  i^as  referred  to  an  auditor  to  state  an  account  under  the  Maryland 
act  of  1875,  chapter  80,  section  12,  the  court  held  that  his  report  would  be  prima  facie  evi- 
dence as  to  any  balance  due  if  it  appeared  that  the  principles  upon  which  he  acted  in  ascer- 
taining the  balance  were  correct  and  the  evidence  admitted  properly  admitted.  Bank  of  the 
United  States  v.  Johnson,  3  Cr.  C.  C,  2^8. 

§  8422.  Generally.—  When  during  the  pendency  of  a  suit  the  parties  referred  the  matter  to 
arbitrators  without  any  order  of  court,  the  award  cannot  be  confirmed  by  the  court  as  it  is  no 
part  of  the  proceedings  in  the  case.     Banert  v.  Eckert,*  4  Wash.,  825. 

§  8428.  Where  one  of  three  referees  refused  to  sign  the  report,  and  wholly  w^ithdrow  from 
the  matter,  the  remaining  two  were  allowed  to  make  their  report.  Kingston  v.  Kincaid,*  1 
Wash.,  448. 

§  8424.  A  submission  to  three  persons  does  not  authorize  an  award  by  two  only,  and  it 
makes  no  difference  that  submission 'is  made  a  rule  of  court  when  this  is  founded  on  an  agree- 
ment of  the  parties.    The  Nineveh.*  1  Low.,  400. 

§  8425.  A  reference  of  an  equity  cause  by  consent,  with  stipulation  that  the  award. shall  be 
the  basis  of  a  decree,  is  a  waiver  of  the  defense  that  plaintiff's  remedy  should  have  been  at 
law.    Strong  t?.  WUley.*  14  Otto,  512. 

g  8426.  The  assignment  of  the  breach  of  a  contract  in  a  declaration  upon  it  is  sufficient  to 
support  a  claim  before  the  referee  of  the  action  for  all  damages  arising  from  such  breach. 
Myers  v,  York  &  Cumberland  R,  Co.,*  2  Curt.,  28. 

§  8427.  When  no  exception  is  taken  to  an  order  of  reference  to  a  master  at  the  time  when 
made,  and  both  parties  appear  before  the  master  and  present  all  the  evidence  they  desire,  it 
will  not  be  held  error  that  the  court  referred  the  cause  before  it  was  ready  for  a  decree 
and  without  settling  the  rights  of  the  parties.     City  of  Memphis  v.  Brown,  20  Wall.,  289. 

$$  8428.  One  who  withdraws  or  withholds  from  an  auditor  upon  a  judicial  accounting  cer- 
tain notes  held  by  him  cannot  have  any  affirmative  relief  on  their  account.  Bouldin  v.  Alex- 
ander, 13  Otto,  880. 

g  3429.  A  court  of  equity  may  itself  ascertain  facts  or  may  refer  the  case  to  an  auditor  to 
find  the  facts  or  may  send  the  case  to  a  jury.  And  such  a  court  may,  without  expressly  re- 
voking an  order  of  reference  to  auditors,  direct  an  issue  to  be  tried  by  a  jur^^  Field  v.  Hol- 
land, 6  Cr.,  8. 

§  8480.  Where  a  court  of  chancery  is  allied  to  for  leave  to  sue  a  receiver  at  law,  and  it 
orders  a  reference  to  a  master  to  report  whether  such  leave  should  be  granted,  the  parties 
cannot,  by  agreement,  constitute  the  master  a  referee  at  law ;  and,  the  right  to  sue  being  ad- 
mitted, agree  that  his  report  shall  stand  as  the  verdict  of  the  jury,  such  action  of  the  master 
not  being  responsive  to  his  order  of  appointment  and  not  presenting  matter  for  the  consid- 
eration of  a  court  of  equity.  The  Farmers*,  etc.,  Co.  v.  Central  R.  K.  of  Iowa,  2  Fed.  H., 
656. 

§  8481.  An  award  made  by  two  referees  and  an  umpire  is  not  binding  if  one  of  the  referees 
has  prejudged  the  case  and  the  fact  is  known  to  the  party  naming  him,  but  not  to  the  other. 
Taber  v.  Jenny,*  9  Law  Rep.  (N,  S.),  27. 

§  8482.  In  admiralty. —  The  court  is  justified  in  sending  an  admiralty  cause  to  a  master 
when  it  has  ascertained  that  the  questions  are  in  respect  to  the  accounts  between  the  part- 
ners, and  it  appears  that  the  time  of  the  court  will  be  saved  thereby.  Shaw  r.  CoUyer,*  4 
Blatch..  370. 

§  8488.  Where  a  court  of  admiralty  has  ascertained  from  the  Hearing  before  it  that  the 
main  questions  in  controversy  are  in  respect  to  accouuts  between  the  parties  as  master  and 
owner  of  a  vessel,  it  is  proper  to  refer  the  case  to  be  heard  by  a  commissioner.  Shaw  v. 
Collier,*  18  How.  Pr.,  238. 

§  8434.  In  cases  of  reference  out  of  court  to  experts  to  ascertain  and  report  upon  facts  ap- 
pertaining to  their  calling  or  experience,  it  appears  to  be  the  settled  rule  of  law  to  adopt  their 
decision,  unless  there  is  a  manifest  preponderance  of  testimony  against  it.  Such  is  also  the 
established  usage  with  maritime  courts  in  reviewing  the  decisions  of  inferior  tribunals  upon 
matters  of  fact.    The  Isaac  Newton,  Abb.  Adm.,  588. 

§  8485.  An  exception  to  a  commissioner's  report  goes  to  the  ments  of  his  decision ;  and  if 
it  is  desired  to  object  to  the  report  on  the  ground  that  it  was  unauthorized  and  void,  such  ob- 
jection should  be  taken  by  motion  founded  upon  the  alleged  irregularity,  and  not  by  excep- 
tion to  the  report.    The  Columbus,  Abb.  Adm.,  37;  The  Rhode  Island,  Abb.  Adm.,  100. 
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§  8480.  Where  an  admiralty  cause  has  been  referred  to  a  commissioner  under  a  final  decree 
to  determine  the  amount  of  damages,  a  statement  in  the  opinion  which  would  affect  the  ques- 
tion of  damages,  but  which  was  not  necessary  to  the  decision,  is  not  binding  on  the  com- 
missioner, and  both  parties  may  introduce  evidence  on  the  point.  The  Ship  Shand,*  4  Fed. 
R,  925. 

§  8487.  Where,  in  an  admiralty  suit  to  recover  for  repairs  on  a  vessel,  the  master's  report 
merely  found  the  whole  sum  due,  the  respondent,  if  he  wished  to  contest  specific  charges  in 
the  account,  should  have  the  report  sent  back  to  the  master  with  directions  to  him  to  state  an 
account.    Simpson  v.  Baker,*  2  Blatcb.,  681. 

S^  8488.  A  libel  for  damages  arising  out  of  a  collision  was  filed  in  '*  behalf  of  the  libelants 
and  all  persons  having  a  common  right  of  action  arising  out  of  the  collision  hereinafter  men- 
tioned, who  may  intt*rvene  as  co-libelants  or  otherwise;*'  and  an  interlocutory  decree  for  the 
libelants  was  made,  and  a  reference  to  ascertain  damages  otdered.  Pending  the  reference  an 
insurance  company  petitioned  to  be  made  a  co-libelant.  Held,  such  petition  will  be  granted ; 
but  a  special  order  of  reference  will  be  made  directing  the  commissioner  to  report,  with  his 
opinion  thereon,  the  evidence  produced  to  establish  the  right  of  the  petitioners  to  participate 
in  the  decree,  and  the  evidence  produced  by  the  claimants  by  way  of  defense.  Steamer  City 
of  Paris,  1  Ben.,  629. 


XXIV.   REHEABIISrO. 

SmoLk'RY -- Application  not  ex  parte,  %  M89.— Petition  may  be  submitted  unthout  argument, 
§  8440. —  English  practice  not  adopted,  g  344 1. —  Practice  on  petition  for  rehearing  of  cause 
heard  by  justice  of  supreme  court,  g  8442. —  Newly'discovered  evidence,  g  8448. —  Not  granted 
after  expiration  of  term,  §  3444. — Suspending  operation  of  interlocutoiy  decree,  §  8445. — 
Requisites  of  application  by  defendant  after  interlocutory  decree,  J5  8446. —  Affidavit  not 
sufficient  on  ground  of  new  evidence,  but  proof  necessary,  §  8447. —  Application  after  cause 
has  reached  supreme  court  on  appeal,  §  8448. —  Certificate  of  counsel  not  sufficient,  g  3449. 

§  8489.  An  application  for  a  rehearing  is  not  an  ex  parte  proceeding,  and  cannot  be  heard 
by  the  judge,  wherever  found,  without  notice.  Oiant  Powder  Ck>.  v,  California  Vigorit 
Powder  Co.,  §§  8450-8458. 

g  8440.  According  to  the  practice  in  the  supreme  court,  counsel  may  submit  without  argu- 
nent  a  brief  petition  for  a  rehearing,  which  will  only  be  considered  if  any  judge  who  con- 
curred in  the  opinion  thinks  fit  to  move  for  a  rehearing.    Ibid, 

^  8441.  The  English  practice  as  to  rehearings  is  not  adopted  in  American  courts.     Ibid. 

g  844S.  When  a  case  has  been  heard  in  the  circuit  court  by  a  justice  of  the  supreme  court, 
tbc^  proper  practice  for  a  party  desiring  a  rehearing  is  to  file  his  petition  with  the  clerk  of  the 
circuit  court,  and  to  obtain  an  order  for  the  opposite  party  to  show  cause.  The  circuit  judge 
will  then  order  the  petition  and  answer,  together  with  briefs  of  counsel,  to  be  forwarded  to 
the  justice  who  heard  the  case,  who  will  dispose  of  the  matter,  and  send  his  judgment  to  the 
circuit  court  to  be  entered.    Ibid, 

g  8448.  A  rehearing  should  not  be  granted  for  newly-discovered  evidence  when  the  evi- 
dence could  have  been  obtained  before  by  reasonable  diligence,  or  when  it  is  merely  cumu- 
lative. Any  errors  of  law  should  be  clearly  shown  by  considerations  not  previously  presented. 
Ibid. 

g  8444.  Under  the  eighty-eighth  equity  rule  a  rehearing  will  not  be  granted  on  motion, 
after  the  term  at  which  a  final  decree  was  rendered.  The  only  method  of  obtaining  a  re- 
examination at  that  time  would  be  by  bill  of  review.    Scott  v.  Hore,  §g  8454-8457. 

§  8445.  While  a  petition  is  pending  for  a  rehearing  upon  an  interlocutory  decree,  the  court 
may  suspend  the  operation  of  that  decree,  and  will  do  so  if  justice  requires  it.  Rogers  v.  Mar- 
shaU,  §  8458. 

g  8448»  An  application  by  a  defendant  for  a  rehearing  after  an  interlocutory  decree  must 
b3  accompanied  by  such  proofs  and  statements  of  fact  as  would  authorize  the  party  to  file  a 
bill  of  review,  or  the  court  to  allow  a  supplemental  bill  in  the  nature  of  a  bill  of  review*  Gil- 
lette V.  Bate  Refrigerating  Co.,  gg  8459,  8460. 

g  8447.  Relief  by  way  of  a  rehearing  after  an  interlocutory  decree,  on  the  ground  of  new 
evidence,  will  not  be  granted  without  proof  that  the  omission  was  not  due  to  negligence,  and 
that  the  party  was  diligent  in  his  efforts  to  obtain  it.  It  will  not  be  sufiScient  for  the  party 
to  make  affidavit  that  the  omission  was  not  due  to  neglect  on  his  part,  and  that  he  made  dili- 
gent effort  and  thorough  investigation  and  research  to  obtain  all  evidence  in  any  way  bear- 
ing on  the  cause.    Ibid, 

g  8448.  The  supreme  court  cannot,  on  appeal,  set  aside  the  decree  of  the  court  below  and 
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grant  a  rehearing.  If  the  term  at  which  the  decree  was  rendered  has  not  passed,  the  party 
desiring  a  rehearing  might  make  application  to  the  court  below,  and  have  that  court  request 
the  supreme  court  to  return  the  record  for  further  proceedings.  Roemer  v,  Simon,  §g  ^4^1, 
3462. 

§  8449.  The  English  practice  of  granting  a  rehearing  on  a  mere  certificate  of  counsel  is  not 
adopted  in  the  federal  courts.    Emerson  v,  Davies,  §g  3463,  8464. 

[NoTEa—  See  g§  3465-3512.] 

GIANT  POWDER  COMPANY  v.  CALIFORNIA  VIGORIT  POWDER  COMPANY. 
(Circuit  Court  for  California:  5  Federal  Reporter,  197-20a    1880.) 

Opinion  by  Field,  J. 

Statement  of  Facts. —  This  case  was  heard  by  me  whilst  holding  the  circuit 
court  in  San  Francisco,  in  the  month  of  September  last,  and  was  decided  on 
the  12th  of  October  following.  The  decision  was  against  the  complainant, 
and  a  decree  was  entered  dismissing  the  bill.  The  complainant's  counsel  now 
present  to  me  at  Washington  a  petition  for  a  rehearing. 

The  case  was  elaborately  argued  at  the  circuit,  counsel  occupying  several 
days  in  the  presentation  of  their  views.  Their  arguments  were  taken  down 
.by  a  short-hand  writer,  and  printed,  thus  enabling  me  to  read  what  I  had 
patiently  listened  to  in  the  oral  discussion. 

The  question  before  the  court  was  the  validity  of  the  re-issued  patent  to  the 
complainant.  The  main  objection  urged  to  its  validity  was  that  it  was  for  a 
different  invention  from  that  described  in  the  original  patent.  And  upon  that 
point  the  argument  was  full,  elaborate  and  able.  It  is  difficult  to  see  bow  the 
position  of  the  complainant  in  support  of  the  patent  could  have  been  more 
cogently  presented. 

The  original  patent  was  for  a  compound  of  nitro-glycerine  with  an  inexplo- 
sive  porous  absorbent,  which  would  take  up  the  nitro-glycerine,  and  render  it 
safe  for  transportation,  storage  and  use  without  loss  of  its  explosive  power. 
The  re-issued  patent  is  for  a  compound  of  nitro-glycerine  with  any  porous  ab- 
sorbent, explosive  or  inexplosive,  which  will  be  equall3'safe  for  transportation, 
storage  and  use  without  loss  of  explosive  power.  In  other  words,  the  re-issued 
patent  drops  the  limitation  of  the  original,  and  seeks  to  cover  all  compounds 
in  which  nitro-glycerine  is  used  in  connection  with,  a  porous  absorbent,  in 
the  production  of  blasting  powder,  thus  practically  securing  to  the  patentee  a 
monopoly  of  nitro-glycerine  in  the  manufacture  of  that  powder.  The  court 
held  that  the  re-issued  patent  was,  therefore,  more  extensive  in  its  scope,  than 
the  original  patent,  and  on  that  ground  was  invalid.  It  covered  a  different 
invention. 

The  court  also  held  that  the  original  patent  was  neither  invalid  nor  inoper- 
ative from  any  defective  specification,  but  was  valid  and  operative  for  the 
invention  described;  and  that  this  appeared  upon  a  comparison  of  the  two 
patents,  the  re-issued  patent  differing  from  the  original  only  in  tbe  extent  of 
its  claim;  and  that,  therefore,  the  commissioner  exceeded  his  jurisdiction  in 
granting  a  re-issue  at  all,  as  well  as  on  the  ground  that  the  re-issued  patent 
was  for  a  different  invention.  This  latter  position  was  not,  it  is  true,  discussed 
in  the  oral  argument,  but  it  is  raised  by  the  pleadings,  and  the  attention  of 
complainant's  counsel  at  San  Francisco  was  called  to  it,  and  a  note  of  au- 
thorities on  the  point  was  received  from  him,  embracing  the  greater  part  of 
those  mentioned  in  the  petition  for  rehearing.  Whether  the  position  be  well 
taken  or  not  cannot  affect  the  decision  of  the  case,  if  the  re-issued  patent 

cover  a  different  invention  from  that  described  in  the  original  patent. 
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§  3450.  An  application  for  rehearing  is  not  an  ex  parte  proceeding.  He- 
hearing  defined  and  diatingxtisJied. 

But  the  petition  cannot  now  be  considered  by  me  at  Washington.  It  is  not 
an  ex  parte  proceeding;  it  can  only  be  presented  on  notice,  and  can  only  be 
considered  after  the  other  side  has  had  an  opportunity  to  answer  it.  The  ex 
parte  presentation  by  counsel  has  evidently  been  made  from  a  failure  to  dis- 
tinguish between  an  application  for  rehearing  after  the  decision  of  an  appel- 
late tribunal,  and  an  application  for  a  rehearing  in  a  court  of  original 
jurisdiction  after  entry  of  a  final  decree.  The  distinction  between  applica- 
tions for  rehearing  in  the  two  cases  is  pointed  out  by  Chief  Justice  Taney,  in 
Brown  v.  Aspden,  14  How.,  26:  "By  the  established  rules  of  chancery  prac- 
tice," said  the  chief  justice, "  a  rehearing,  in  the  same  sense  in  which  that  term 
is  used  in  proceedings  in  equity,  cannot  be  allowed  after  the  decree  is  enrolled. 
If  the  party  desires  it,  it  must  be  applied  for  before  the  enrollment.  But  no 
appeal  will  lie  to  the  proper  appellate  tribunal  until  after  it  is  enrolled,  either 
actually  or  by  construction  of  law;  and,  consequently,  the  time  for  a  rehearing 
must  have  gone  by  before  an  appeal  could  be  taken.  In  the  house  of  lords  in 
England,  to  which  the  appeal  lies  from  the  court  of  chancery,  a  rehearing  is 
altogether  unknown.  A  re-argument,  indeed,  may  be  ordered  if  the  house  de- 
sires it  for  its  own  satisfaction.  JBut  the  chancery  rules  in  relation  to  rehearings, 
in  the  technical  sense  of  the  word,  are  altogether  inapplicable  to  the  proceed- 
ings on  the  appeal. 

"Undoubtedly  this  court  may  and  would  call  for  a  re-argument  where 
doubts  are  entertained  which  it  is  supposed  may  be  removed  by  further  dis- 
cussion at  the  bar.  And  this  may  be  done  after  judgment  is  entered,  provided 
the  order  for  re-argument  is  entered  at  the  same  term.  But  the  rule  of  the 
court  is  this :  that  no  re-argument  will  be  heard  in  any  case  after  judgment  is  en- 
tered, unless  some  member  of  the  court  who  concurred  in  the  judgment  after- 
wards doubts  the  correctness  of  his  opinion  and  desires  a  further  argument  on 
the  subject.  And  when  that  happens,  the  court  will,  of  its  own  accord,  ap- 
prise the  counsel  of  its  wishes  and  designate  the  points  on  which  it  desires  to 
hear  them. 

§  3451.  Practice  in  supreme  court. 

According  to  the  practice  in  the  supreme  court,  if  the  court  does  not,  of  its 
own  motion,  desire  a  rehearing  of  a  case  decided,  counsel  are  at  liberty  to  sub- 
mit without  argument  a  brief  petition  or  suggestion  of  the  points  upon  which 
a  rehearing  is  desired.  If,  then,  any  judge  who  concurred  in  the  decision 
thinks  proper  to  move  for  a  rehearing,  the  motion  is  considered  by  the  court; 
otherwise  the  petition  is  denied  of  course.  Public  Schools  v.  Wallace,  9  Wall., 
004. 

A  similar  course  of  procedure  would  be  appropriate  in  any  appellate  tribu- 
nal. To  allow  an  argument  upon  such  a  petition  would  lead  in  a  majority  of 
cases  to  a  mere  repetition,  with  more  or  less  fullness,  of  the  points  presented 
on  the  original  hearing,  and  cause  infinite  delays  to  the  prejudice  of  other 
suitors  before  the  court. 

§  3452.  Difference  in  the  practice  in  English  and  American  courts  as  to  re- 
hearing. 

There  is  another  observation  to  be  made  upon  rehearings  in  equity  after  a 
final  decree  in  courts  of  original  jurisdiction.  The  practice  in  this  country 
and  that  which  formerly  prevailed  in  England  are  essentially  diiferent.  Ac- 
cording to  the  practice  in  the  English  courts,  a  rehearins^  previous  to  the  en- 
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rollment  of  the  decree,  when  the  petition  was  approved  by  the  certificate  of 
two  counsel,  was  granted  almost  as  a  matter  of  course.  Bepeated  rehearings 
in  the  same  cause  were  not  uncommon,  and  the  consequent  delays  ^and  ex- 
penses from  this  practice  were  so  great  as  to  lead  to  the  interposition  of  par- 
liament for  its  correction.  This  subject  is  mentioned  by  Chief  Justice  Taney 
in  his  opinion  in  the  case  of  Howard.  There,  when  a  case  was  decided,  mem- 
oranda  for  the  decree  were  entered  in  the  minutes  Of  the  court;  in  some  in- 
stances the  final  decree  was  thus  entered ;  bat  the  decree  was  not  considered 
as  strictly  a  record  until  it  was  engrossed,  signed  and  entered  at  length  in  the 
rolls  of  the  court.  Between  the  time  of  the  decision  and  the  entry  of  memo- 
randa  of  the  decree,  and  the  time  the  decree  took  a  definitive  shape  by  enroll- 
ment, it  was  open  to  modificati<m  and  correction,  and  even  to  entire  change. 
But  when  once  enrolled  the  deci^ee  was  not  subject  to  change  except  in  the 
house  of  lords,  or  by  a  bill  of  review.    2  Daniell's  Chancery  Practice,  1018. 

In  this  country  there  is  not,  except,  perhaps,  in  one  or  two  states  where  the 
old  forms  of  equity  practice  are  retained,  any  such  proceeding  as  the  formal 
enrollment  of  decrees.  Here,  when  a  case  in  equity  is  decided,  a  decree  is 
drawn  up  and  signed  by  the  judge,  and  ent^ed  on  the  records  of  the  court, 
with  about  the  same  formality  as  a  judgment  in  a  case  at  law.  And  rehear- 
ings are  then  granted,  except  when  the  judge  acts  of  his  own  motion,  only 
upon  such  grounds  as  would  authorize  a  new  trial  in  an  action  in  law ;  that  is, 
for  newly -discovered  evidence  or  errors  of  law  apparent  upon  the  record.  All 
the  limitations  which  control  courts  in  actions  at  law,  in  considering  allega- 
tions of  newly-discovered  evidence  and  of  errors  at  law,  apply  to  applications 
for  rehearing  in  such  cases.  Bentley  v.  Phelps,  3  Woodb.  &  M^  403.  See, 
also,  Doggett  v.  Emerson,  1  Woodb.  &  M.,  1 ;  Emerson  v.  Daniels,  id.,  21 ;  , 
Tufts  V.  Tufts,  3  Woodb.  &  M.,  426 ;  and  also  Clapp  v.  Thaxter,  7  Gray,  386. 

§  3  45  8*  Proper  course  of  procedure  in  the  circuit  court 

The  course  of  procedure  for  the  complainant,  therefore,  is  to  file  its  petition 
with  the  clerk  of  the  circuit  court  at  San  Francisco,  and  obtain  from  the  court 
or  circuit  jndge  an  order  upon  the  defendants  to  show  cause  on  the  following 
rule  day,  or  some  other  day  mentioned,  why  its  prayer  should  not  be  granted. 
The  defendants  can  then  answer  the  petition,  and  upon  the  petition  and  an- 
swer the  application  can  be  heard.  A  rehearing  should  not  be  granted  for 
newly-discovered  evidence  where  the  evidence  could  have  been  obtained  by 
reasonable  diligence  on  the  first  hearing,  nor  when  it  is  merely  cumulative  to 
that  previously  received,  nor  when,  if  presented,  it  would  not  have  changed 
the  result.  And  as  to  errors  of  law,  they  should  be  such  as  are  clearly  shown 
by  considerations  not  previously  presented.  A  new  hearing  should  not  be 
had  simply  to  allow  a  rehash  of  old  arguments.  The  proper  remedy  for  errors 
of  the  court  on  points  argued  in  the  first  hearing  is  to  be  sought  by  appeal, 
when  the  decree  is  one  which  can  reviewed  by  an  appellate  tribunal.  See. 
Tufts  V.  Tufts,  supra. 

The  petition,  therefore,  cannot  be  heard  by  me  ex  parte  at  Washington. 
The  complainant  must  pursue  the  regular  course  of  procedure,  and  give  notice 
to  the  opposite  party.  If  the  petition  be  filed  during  the  term,  the  court  will 
retain  jurisdiction  over  the  case,  and  may  subsequently  decide  upon  the  appli* 
cation.  The  eighty-eighth  rule  in  equity  applies  only  where  no  petition  is 
presented  during  the  term. 

As  the  circuit  court  in  San  Francisco  will  be  held  by  the  circuit  judge  in 
my  absence,  he  will  direct  its  clerk  to  forward  the  petition  and  answer  to  me 
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at  Washington,  accompanied  with  such  briefs  as  counsel  may  file  within  a 
reasonable  time  to  be  allowed  by  the  court.  The  application  will  then  be 
taken  up  and  disposed  of,  and  my  judgment  sent  to  the  circuit  court  and  there 
entered.  Where  cases  have  been  heard  by  the  circuit  judge  sitting  alone,  I 
do  not  myself  hear  applications  in  them  for  a  rehearing,  or  motions  for  a  new 
trial,  except  by  his  request.  This  consideration  to  the  different  judges  com- 
posing the  court  is  essential  to  the  harmonious  administration  of  justice  therein. 
As  observed  by  me  in  a  case  reported  in  1  Sawyer:  "The  circuit  judge  pos- 
sesses equal  authority  with  myself  on  the  circuit,  and  it  would  lead  to  un- 
seemly conflicts  if  the  rulings  of  one  judge,  upon  a  question  of  law,  should  be 
disregarded  or  be  open  to  review  by  the  other  judge  in  the  same  case." 
Page  689. 

The  petition  contains  what  purports  to  be  a  copy  of  my  opinion,  but  it  is  a 
copy  of  the  opinion  before  it  was  revised.  The  opinion  should  not  have  been 
published  until  it  had  received  my  revision,  as  counsel  very  well  know.  In 
any  petition  hereafter  filed  it  is  expected  that  a  correct  copy  will  appear,  if 
any  one  is  given.  If  the  present  petition  is  nsed  the  opinion  must  be  corrected 
in  accordance  with  the  revised  copy. 

Before  concluding  it  may  not  be  amiss  to  invite  the  attention  of  complain- 
ant's counsel  to  the  language  of  Judge  Stor}^  in  the  case  of  Jenkins  v.  El- 
dredge,  with  respect  to  the  earnestness  with  which  counsel,  in  applying  for 
rehearings,  sometimes  asseverate  their  convictions  of  the  errors  of  the  court; 
and  to  repeat  what  is  there  said,  "  that  if  any  judge  should  be  so  unstable  in 
his  views  or  so  feeble  in  his  judgment  as  to  yield  to  them,  he  would  not  only 
surrender  his  independence  but  betray  his  duty.  However  humble  may  be  his 
own  talents,  he  is  compelled  to  treat  every  opinion  of  counsel,  however  exalted, 
which  is  not  founded  in  the  law  and  the  facts  of  the  case,  to  be  voiceless  and 
valueless."  3  Story,  303.  Nothing  can  be  gained  by  the  strong  language  ex- 
pressed by  counsel  in  presenting  the  petition  as  to  the  supposed  errors  of  the 
court,  nor  by  the  statement  as  to  what  may  have  been  said  of  the  decision  by 
other  counsel,  who  have  neither  examined,  studied  nor  understood  the  case. 

SCOTT  V.  HORK 
(arcuit  Court  for  Virginia:  1  Hughes,  168-168.    1875.) 

Motion  for  rehearing  on  the  ground  of  the  negligence  of  defendant's  counsel. 

§  3454.  DefavU  will  not  be  set  aside  on  the  ground  of  the  negligence  of 
counsel. 

Opinion  by  Hughes,  J. 

I  am  to  decide  whether  this  motion  for  a  rehearing  of  the  cause  can  be 
granted,  and  whether  the  decree  of  this  court,  entered  on  the  9th  of  April, 
1874,  can  be  set  aside  on  such  motion.  I  think  it  is  now  settled  law  in  Vir- 
ginia, notwithstanding  the  remarks  of  the  court  in  9  Leigh,  289,  on  the  case  of 
Patterson  v.  Campbell,  never  reported,  that  a  judgment  or  decree  rendered  bv 
default  cannot  be  opened  on  the  ground  of  the  negligence  of  counsel.  In  Ilili 
V.  Bowyer,  18  Gratt.,  382-6,  the  court  of  appeals  says:  "A  defendant  upon 
whom  process  has  been  served,  who  wholly  neglects  his  defense,  or  contents 
himself  with  employing  a  lawyer  who  practices  in  the  court  to  defend  him 
without  giving  any  information  about  his  defense,  or  inquiring  whether  he  is 
attending  to  the  case,  is  not  entitled  to  relief  on  the  ground  of  surprise,  how- 
ever grossly  unjust  the  decree  may  be."     For  other  decisions  of  the  court  on 
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this  point,  see  9  Leigh,  478;  10  Gratt.,  506;  22  Gratt.,  136;  and  Wallace  v. 
Richmond,  Assignee,  to  be  reported  in  25  Gratt.  It  is  also  to  be  gathered  from 
these  cases  that  the  proceeding  proper  to  be  employed  in  applications  for 
opening  judgments  or  decrees  taken  on  default  through  negligence  of  counsel 
is  not  that  by  motion  for  a  rehearing,  but  by  bill  in  chancery.  Under  the  Vir- 
ginia law,  this  application  by  motion  cannot  be  sustained  at  all;  and  the  de* 
cisions  are  against  it  even  though  made  by  bill. 

If  this  motion  depended  alone  upon  the  law  as  settled  in  Virginia  for  the 
courts  of  the  state,  I  should  feel  bound  to  deny  it  on  the  grounds:  1st.  That 
negligence  of  counsel  is  in  Virginia  no  ground  for  opening  a  judgment  or  de- 
cree; and  2d,  that  even  though  in  extreme  cases  it  be  so,  yet  the  proper  mode 
of  proceeding  for  defendant  is  by  bill  of  injunction,  and  not  by  motion. 

§  3455.  liehearing  toill  not  be  granted  on  motion  after  the  term  at  which  a 
final  decree  was  rendered-. 

But  behind  these  reasons,  which  forbid  a  rehearing  of  this  case,  on  motion, 
there  is  another  objection  to  it  more  insurmountable  than  the  rest.  The 
eighty-eighth  rule  of  the  supreme  court  of  the  United  States,  prescribed 
for  proceedings  in  chancery  in  the  inferior  courts,  forbids  the  rehearing  of  a 
cause  after  the  term  at  which  the  final  decree  of  the  court  shall  have  been  en- 
tered and  rendered,  if  an  appeal  lies  to  the  supreme  court.  The  spring  term 
and  the  fall  term  for  1874  of  this  court  had  both  passed  before  this  motion  w^as 
entered.  The  general  decisions  of  the  courts  of  England  and  the  states  of 
America,  many  of  which  have  been  cited  in  argument,  can  have  no  force  in 
this  court  in  opposition  to  such  a  rule.  We  are  bound  here  b}^  the  rule  88. 
The  very  fact  of  there  having  been  a  diversity  of  rulings  on  this  subject  by 
other  courts  was  probably  the  inducement  which  led  the  supreme  court  to 
lay  down  its  rule  88.  That  rule  is  the  law  here,  whatever  may  be  the  rulings 
of  other  courts  of  the  highest  authority  on  this  subject.  The  supreme  court 
has  not  only  laid  down  its  rule  88,  but  in  the  cases  of  Cameron  v.  McRoberts, 
3  Wheat.,  591,  and  McMicken  v.  Perrin,  18  How.,  507,  it  has  construed  that 
rule  and  decided  that  circuit  courts  have  no  power  to  set  aside  their  decrees  in 
equity,  on  motion,  after  the  term  at  which  they  are  rendered. 

§  3456.    What  is  a  final  decree. 

If  the  decree  of  9th  April,  1874,  was  a  final  decree,  and  if  an  appeal  lies 
from  it  to  the  supreme  court,  then  I  am  not  at  liberty  to  grant  a  rehearing. 
If  it  is  a  final  decree,  then  an  appeal, does  lie  to  the  supreme  court,  because  the 
amount  involved  exceeds  $2,000,  the  sum  then  requisite  to  give  jurisdiction  of 
an  appeal  to  that  court.  The  only  inquiry,  therefore,  is  whether  the  decree  in 
question  was  a  final  decree. 

It  has  been  truly  said  in  argument  that  there  are  two  classes  of  decisions 
by  appellate  courts  with  reference  to  this  character  of  finality  in  decrees: 
1st,  those  in  which  it  is  necessary  to  determine  whether  an  appeal  lies;  and 
2d,  those  in  which  a  limitation  of  time  for  an  appeal  cuts  off  the  right.  In  the 
first  <class  of  cases  the  courts  go  farther  to  construe  a  decree  as  final  than  they 
do  in  the  last  class  of  cases;  in  each  class  aiming  (o  preserve  to  the  suitor  this 
valuable  right.  A  court  will,  vrhen  no  limitation  of  time  occurs,  strain  a 
point  to  treat  a  decree  as  final  from  which  an  appeal  has  been  taken;  and  in 
the  other  case  it  will  strain  a  point  to  treat  a  decree  as  not  final  where  an  ap- 
peal would  be  cut  off  b}'  limitation.  Hence  has  arisen  a  diversity  of  decisions 
on  this  question,  all  made  in  the  interest  of  the  suitor's  right  of  appeal 

I  admit  the  difficulty  of  defining  a  final  decree  in  such  precise  terms  as 
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will  hold  good  in  all  cases.  I  have  been  in  the  habit  of  thinking  those  decrees 
to  be  final  which  determine  all  the  principles  of  law  and  equity  arising  in  s^ 
case,  and  which  give  direction  for  carrying  the  principles  so  decided  into  exe- 
cution. If  decrees  which  are  made  after  all  evidence  is  taken,  and  full  and 
final  argnment  heard,  and  which  determine  all  questions  raised,  do  not  go  on 
to  provide  for  carrying  into  complete  execution  the  principles  decided,  they 
are  in  that  respect  defective.  They  are  final  decrees,  though  as  such  they  may 
be  defective  in  their  ministerial  parts.  The  supreme  court  of  the  United 
States  has  not  unfrequently  complained  of  district  and  circuit  courts  for  not 
entering  complete  final  decrees,  and  of  their  carrying  into  execution  by  piece- 
meal decisions  which  finally  settle  all  questions  arising  in  causes.  The  diffi- 
calty  of  defining  what  are  final  decrees  has  arisen  chiefly  from  the  fact  that 
decrees  really  final  in  character  have  been  defective  in  providing  fully  for  the 
ministerial  measures  to  be  taken  by  officers  of  the  court  in  carrying  them  into 
execution.  Of  course  it  would  be  exceedingly  empirical  to  hold  that  a  finai^ 
decree  is  the  order  entered  Imt  in  point  of  time  in  a  cause.  A  final  decree  is 
one  which  finally  adjudicates  the  questions  of  right  and  of  law  involved  in  a 
cause,  and  proceeds  to  provide  with  reasonable  completeness  for  the  execution 
of  such  measures  as  may  be  necessary  and  proper  for  placing  successful  suit- 
on  in  possession  of  the  rights  decreed  to  them. 

§  3457.  Bill  of  review. 

The  decree  now  under  consideration  is  final,  in  my  judgment,  not  only  in 
its  express  terms,  but  in  its  subject-matter.  Being  a  final  decree,  and  one 
from  which  an  appeal  may  be  taken  to  the  supreme  court,  it  cannot  be  opened 
now  on  a  motion  for  rehearing.  The  only  possible  method  by  which  it  can 
be  re-examined  in  this  court  is  upon  bill  of  review.  If  such  a  bill  is  not 
brought,  there  is  no  way  of  staying  the  execution  of  it  other  than  by  appeal 
The  motion  of  the  defendant  is  denied. 

ROGERS  V.  MARSHALL. 
(Circait  Court  for  Colorado:  12  Federal  Reporter,  614,  615.     1882.) 

Opinion  by  MoCbabt,  J. 

Some  time  ago  the  court  entered  an  interlocutory  decree  in  this  case  which 
settled,  if  it  shall  stand,  some  of  the  rights  of  the  parties.  It  is  a  very  im- 
portant case,  involving  a  large  sum,  and  questions  that  are  not  entirely  free 
from  difl9culty  and  doubt. 

§  8458.  Rule  of  practice  on  rehearing.     Interlocutory  decree. 

A  petition  for  rehearing  upon  that  interlocutory  decree  has  been  filed,  and 
the  court  has  ordered  it  to  be  heard,  and  fixed  a  time  for  hearing.  The  ques- 
tion now  is  whether  the  court  shall  suspend  the  execution  of  the  interlocutory 
decree  in  the  interim.  It  provides  for  an  accounting,  and  to  proceed  under  it 
might  involve  large  expense,  which  in  the  end  might  be  useless,  and,  besides, 
might  cause  an  exposure  of  the  private  affairs  of  defendants,  which,  if  the 
court  should  set  aside  the  interlocutory  decree,  would  not  be  a  thing  we  ought 
to  do. 

The  time  is  short  (the  day  for  hearing  is  the  20th  of  July),  and  I  apprehend 
no  serious  injury  will  result  from  a  suspension  of  the  accounting  in  the  mean- 
time. I  think  it  is  the  rule,  almost  without  exception,  that  where  a  court 
entertains  an  application  to  set  aside  an  interlocutory  decree  in  a  case  in  chan- 
cery, it  will,  as  a  matter  of  course,  pending  the  hearing  upon  that  application, 
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suspend  the  execution  of  the  decree.  The  order  which  has  already  been 
made,  suspending  temporarily  the  execution  of  this  decree,  will  be  continued 
until  the  hearing  can  be  had.  I  say  this  without  expressing  any  opinion  at  all 
upon  the  merits  of  the  application  to  set  aside  the  interlocutory  decree.  I 
have  not  looked  into  the  case  sufficiently  to  form  or  express  an  opinion  one 
way  or  the  other  upon  the  merits  of  the  application. 

GILLETTE  v.  BATE  REFRIGERATING  COMPANY. 
(Circuit  Court  for  New  Jersey:  12  Federal  Reporter,  108-111.    1882.) 

Opinion  by  Nixon,  J. 

Statement  of  Facts. —  On  the  14th  of  November,  1881,  an  interlocutory 
decree  was  entered  against  the  defendants  in  the  above  case  in  favor  of  the 
complainant  corporation,  and  a  reference  made  to  a  master  to  take  an  account 
and  report  the  gains  and  profits  which  had  accrued  to  the  defendants,  and  to 
ascertain  the  damages  which  the  complainant  had  sustained  by  reason  of  the 
infringement  of  their  letters  patent.  An  application  is  now  made  for  leave 
to  vacate  the  decree,  to  amend  the  answer,  to  put  in  the  newly-discovered  evi- 
dence set  forth  in  the  accompanying  affidavits,  and  for  a  rehearing  of  the 
cause.  The  complainant  has  demurred  to  the  application,  and  alleges  as 
grounds  of  the  demurrer  (1)  that  the  alleged  anticipatory  uses  are  immaterial 
to  the  case;  and  (2)  that  if  material  the  facts  as  to  them  were  easily  acces- 
sible to  the  defendants,  and  could  have  been  proved  prior  to  the  former  hear- 
ing. 

When  the  case  came  on  for  argument  the  solicitor  for  the  petitioners  pro- 
duced in  court  a  stipulation,  signed  by  the  solicitor  for  the  complainant,  con- 
ceding (1)  that  the  evidence  which  the  defendants  now  seek  to  introduce  was 
unknown  to  them  until  after  the  entering  of  the  decree  in  the  cause,  and  was 
first  known  to  them  on  December  9,  1881,  when  disclosed  in  opposition  to  a 
motion  for  injunction  in  the  case  of  these  complainants  against  Toflfey  and 
others,  before  his  honor  Judge  Blatchford.  (2)  That  the  defendants  expended 
a  considerable  sum  of  money  in  preparing  their  defense  and  obtaining  such 
evidence  as  thej'^  produced  at  the  hearing,  and  that  they  then  produced  all  the 
information  or  evidence  touching  the  subject-matter  of  the  suit  of  which  they 
then  had  knowledge.  (3)  That  the  new  evidence  is  not  cumulative  or  cor- 
roborative of  any  of  th^e  original  proof  of  this  cause.  (4)  That  the  defendants, 
and  each  of  them,  would  swear,  viz. :  "  that  the  omission  on  their  part  to  pro- 
duce at  the  hearing  the  new  evidence  now  sought  to  be  introduced  was  not 
due  to  any  neglect  on  their  part,  they  having  made  diligent  effort,  extensive 
and  thorough  investigation  and  research,  to  obtain  all  evidence  relating  to  or 
in  any  way  bearing  upon  the  subject-matter  involved  in  this  cause;  that  they 
have  been  diligent  in  producing  this  evidence  since  it  has  come  to  their  knowl- 
edge, and  in  making  this  application;  and  that  they  believe  this  new  evidence 
to  be  material,  and  that  had  it  been  before  the  court  on  the  former  bearing  it 
would  have  changed  the  conclusion  of  the  court,  and  resulted  in  a  decree  dis- 
missing the  bill  of  complaint."  Which  statements  are  to  be  considered  with 
the  same  force  and  effect  as  though  sworn  to  in  the  form  of  an  affidavit  by  the 
defendants,  and  each  of  them. 

§  3459.  Right  of  defendant  to  ash  for  rehearing  aft^  an  interlocutory  de- 
creey  and  form  of  application. 

It  was  further  stipulated  that  the  respective  parties  might  use  on  this  motion 
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copies  of  any  affidavits  which  they  deemed  material,  notwithstanding  the  fact 
that  such  affidavits  may  have  been  made  or  entitled  in  some  other  case,  pro- 
vided the  originals  of  such  affidavits  be  duly  filed  in  the  proper  court  in 
"which  they  are  entitled.  This  application  is  a  proceeding  now  well  recog- 
nized in  the  practice  of  courts  of  equity,  and  if  allowed  must  be  accompanied 
by  such  proofs  and  statement  of  facts  as  are  deemed  necessary  to  authorize 
the  party  to  file  a  bill  of  review,  or  the  court  to  grant  leave  to  file  a  supple- 
mental bill  in  the  nature  of  a  bill  of  review. 

The  case  of  Baker  v.  Whiting,  1  Story,  218,  came  up  on  a  petition  presented 
by  the  defendants,  after  an  interlocutory  decree,  asking  for  a  rehearing  and 
for  leave  to  introduce  newly-discovered  evidence  in  the  cause.  Judge  Story, 
after  very  full  investigation,  found  precedents  for  such  a  practice  in  the  courts 
of  equity  both  of  England  and  the  United  States,  but  held  that  where  a  re- 
hearing was  sought  on  the  ground  of  new  evidence,  after  an  interlocutory 
decree,  the  court  might  grant  the  rehearing  upon  the  filing  of  a  supplemental 
bill,  if  the  evidence  was  of  such  a  nature  and  character  as  to  entitle  the  party 
to  relief  upon  a  bill  of  review,  after  the  enrollment  of  a  final  decree,  or  on  a 
supplemental  bill  in  the  nature  of  a  bill  of  review  where  there  had  been  no 
enrollment,  but  not  otherwise. 

A  like  petition  being  subsequently  filed  in  Jenkins  v.  Eldredge,  3  Story, 
299,  the  same  learned  judge  in  considering  the  case  said:  ''The  present  appli- 
cation, if  maintainable  at  all,  should  properly,  in  its  prayer,  be  for  leave  to  file 
a  supplemental  bill  to  bring  forward  the  new  evidence,  and  for  a  rehearing  of 
the  cause  at  the  time  when  the  supplemental  bill  should  also  be  ready  for 
hearing."  The  subject  is  thus  generally  alluded  to  in  order  to  suggest  the 
proper  mode  of  proceeding  in  such  cases,  but  there  will  be  no  difficulty  in  ad- 
justing this  application  to  meet  the  requirements  of  orderly  practice  if  it  is 
found  upon  inquiry  that  the  defendants  have  entitled  themselves  to  open  the 
case  and  to  submit  the  newly-discovered  evidence.  Whether  they  are  entitled 
depends  tipon  the  answer  to  two  questions:  (1)  Have  they  shown  that  they 
exercised  due  and  reasonable  diligence  before  the  hearing  in  procuring  the 
evidence  now  sought  to  be  introduced?  (2)  Is  the  new  evidence  material  in 
determining  the  issues  raised  by  the  pleadings? 

§  S460.  What  is  sufficient  to  sustain  the  burden  of  proof  on  the  part  of  de^ 
fendant  in  an  application  based  on  new  evidence. 

1.  In  regard  to  the  first  question  the  burden  is  upon  the  defendants  to  show 
that  the  omission  to  produce  the  testimony  was  not  due  to  any  negligence  on 
their  part  and  that  the}"^  were  diligent  in  their  efforts  to  obtain  it.  Beeves  t;. 
Keystone  Bridge  Co.,  9  O.  G.,  885.  No  relief  of  this  nature  can  be  granted 
where  the  party  seeking  it  could,  by  proper  diligence  and  inquiry,  before  the 
decree,  have  obtained  knowledge  of  the  existence  of  the  new  evidence.  Kub* 
ber  Co.  v.  Phelps,  8  Blatch.,  87;  Buggies  v.  Eddy,  11  Blatch.,  524;  Page  v. 
Telegraph  Co.,  2  Fed.  B.,  330. 

Nothing  has  been  laid  before  the  court  exhibiting  any  diligence  or  care  on 
the  part  of  the  applicants  in  procuring  the  testimony  before  the  hearing  of 
the  cause,  and  no  facts  have  been  suggested  from  which  I  may  properly  infer  its 
exercise.  I  do  not  overlook  the  fact  in  the  stipulation  filed,  that  the  complain- 
ant has  admitted  that  the  defendants  would  swear  that ''  the  omission  to  pro- 
duce the  new  evidence  was  not  due  to  any  neglect  on  their  part,  and  that  they 
made  diligent  effort,  and  extensive  and  thorough  investigation  and  research, 
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to  obtain  all  evidence  relating  to  or  in  any  way  bearing  upon  the  subject- 
matter  involved  in  the  caase." 

Bat  suppose  the  defendant  made  such  an  affidavit,  what  then  ?  The  state- 
ment is  merely  conclusions  of  law  that  interested  parties  have  drawn  from 
facts  and  circumstances  which  they  do  not  disclose,  and  which,  if  known, 
might  possibly  lead  the  court  to  different  conclusions.  Courts  always  claim 
the  right  to  hear  the  facts  and  circumstances  and  draw  their  own  inferences. 

2.  Looking  at  the  construction  given  to  the  complainant's  patent  (see  9  Fed.  R, 
387),  there  is  reason  to  deem  the  new  evidence,  if  true,  to  be  materiaL  But  I 
have  not  looked  into  the  second  inquiry  with  any  care,  as  I  am  clearly  of  the 
opinion  that  the  defendants  have  not  made  sufficient  proof  of  diligence  under 
the  first  head  to  entitle  them  to  have  the  case  reopened.  The  application  is 
refused. 

ROEMEB  V.  SIMON. 
(8  Otto,  14d,  150.     1876.) 

Appeal  from  TJ.  S.  Circuit  Court,  District  of  New  Jersey. 

§  3461.  After  an  appeal  in  equity  to  this  courts  it  cannot  set  aside  the  decree 
of  the  court  below  and  ffrafit  a  rehearing. 

Opinion  by  Waite,  C.  J. 

It  is  clear  that  after  an  appeal  in  equity  to  this  court  we  cannot,  upon  mo- 
tion, set  aside  a  decree  of  the  court  below  and  grant  a  rehearing.  We  can 
only  affirm,  reverse  or  modify  the  decree  appealed  from,  and  that  upon  the 
hearing  of  the  cause.  No  new  evidence  can  be  received  here.  E.  S.,  §  698.  The 
court  below  cannot  grant  a  rehearing  after  the  term  at  which  the  final  decree 
was  rendered.    Equity  rule  88. 

§  3462.  2'he  cou?'t  below  ca7i  alone  grant  a  rehearifigj  and  the  supreme  court 
at  its  request  mighty  in  a  proper  case,  return  the  record  to  it. 

It  would  be  useless  to  remand  this  cause,  therefore,  as  the  term  at  which  the 
decree  was  rendered  has  passed.  If  the  term  still  continued,  the  proper  prac- 
tice would  be  to  make  application  to  the  court  below  for  a  rehearing,  and 
have  that  court  send  to  us  a  request  for  a  return  of  the  record  in  order  that 
it  might  proceed  further  with  the  cause.  Should  such  a  request  be  made,  we 
might,  in  a  proper  case  and  under  proper  restrictions,  make  the  pecessary 
order;  but  we  cannot  make  such  an  order  on  the  application  of  the  parties. 
The  court  below  can  alone  make  the  request  of  us.  The  application  of  the 
parties  must  be  addressed  to  that  court  and  not  to  us. 

Motion  denied, 

EMERSON  V.  DAVIES. 

(Circuit  Ck>urt  for  Massachusetts:  1  Woodbury  &  Minot,  31-26.    1845.) 

Petition  for  rehearing. 

§  3463.  English  p7^actice  of  granting  a  rehearing  on  mere  certificate  of  counr 
sel  is  not  adopted  in  American  courts. 

Opinion  by  Woodbury,  J. 

It  is  certain  that  in  England  the  rehearing  of  cases  in  equity  is  much  more 
frequent  than  in  this  country.  Part  of  this  arises  from  a  difference  in  our 
63'steuis,  and  from  the  word  '*  rehearing "  being  often  applied  there  to  what 
would  be  considered  an  appeal  here.    Thus,  after  a  decision  by  the  master  of 
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the  rolls  or  yice-cbaneellor,  if  the  case  be  heard  by  the  lord  chancellor,  it  is 
called  a  '*  rehearing."     1  Grant's  Ch.  P.,  205;  2  Smith's  Oh.  P.,  18. 

Such  a  rehearing  without  any  inquiry  beyond  a  request  by  the  party  feeling 
aggrieved,  and  a  certificate  of  counsel  that  the  reasons  for  it  were  sufficient, 
might  not  be  questionable,  where  a  party  has  a  right  to  have  his  case  con- 
sidered by  other  officers.  Bat  another  class  of  cases,  such  as  are  usually  here 
denominated  rehearings,  are  a  second  hearing  before  the  same  judge  or  court, 
on  application  of  a  party  supposing  himself  injured  by  the  decision  made 
after  the -first  hearing.  Such  is  the  present  case;  and  though,  under  some 
very  doubting  chancellors  in  England,  such  rehearings  may  have  been  very  fre- 
quent and  often  granted  merely  on  the  certificate  of  counsel,  yet  I  apprehend 
the  court  there  always  could,  in  its  discretion,  properly  refuse  them,  notwith- 
standing such  a  certificate.  In  support  of  this  view,  the  general  position 
there,  as  here,  is  that  no  rehearing  can  be  had  unless  the  case  comes  within 
0ome  rule  of  the  court,  without  satisfying  the  discretion  of  the  court  that  it  it 
right.     1  Grant's  Ch.  P.,  205;  2  Smith's  Ch.  P.,  25. 

A  certificate  of  counsel  alone  might  sometimes  do  this,  and  sometimes  not; 
and  it  is  not  understood  to  be  contended  that  in  England  there  is  any  rule  of 
court  making  such  a  certificate  sufficient,  but  only  a  practice  of  the  kind. 

Decrees  in  England  are  enrolled  soon  in  order  to  prevent  a  renewed  hearing 
before  the  same  officer  —  as  well  as  one  before  the  chancellor  when  the  first 
hearing  was  before  the  vice-chancellor  or  the  master  of  the  rolls.  1  Smith's 
Ch.  P.,  427. 

Another  proof  that  in  England  the  court -may  refuse  a  hearing,  though  the 
propriety  of  it  be  certified  by  counsel,  is  the  form  of  the  certificate  itself.  It 
is,  "  We  conceive  this  cause  is  proper  to  be  reheard,  touching  the  matters  men- 
tioned in  the  petition,  if  your  lordship  shall  think  JUJ^  2  Grant's  Ch.  P.,  110; 
2  Smith's  Ch.  P.,  26. 

It  will  be  seen  that  the  certificate  itself  is  only  couditional,  that  is,  if  the  court 
sees  fit  to  allow  the  rehearing.  It  seems  to  be  reasonable  that  the  court  should 
look  to  the  matters  stated  in  the  petition,  and  would  deem  it  a  duty  first  to 
see  if  they  were  proper  ones,  provided  they  were  requested  to  do  it  by  the 
opposing  counsel,  or  provided  the  case  had,  within  their  own  recollection  and 
judgments,  been  already  fully  argued  and  considered.  But  if  the  course  be 
otherwise  in  England,  such  a  practice,  we  think,  has  never  been  adopted  here, 
nor  in  the  supreme  court  of  the  United  States. 

In  the  supreme  court  the  eighty-eighth  rule  must  be  complied  with;  and  it 
is  well  known  that  the  provisions  of  that  rule  are  in  some  respects  even  more 
liberal  on  this  subject  than  the  practice  which  preceded  it.  7  Cranch,  1 ; 
Cameron  v.  McRoberts,  3  Wheat.,  591. 

No  case  has  been  found,  or  is'believed  to  exist,  of  a  rehearing  in  that  court 
on  the  mere  certificate  of  counsel;  and  the  rule  requires  counsel  to  sign  the 
petition,  but  says  nothing  about  their  certifying  to  it'.  Furthermore,  it  pre- 
scribes an  oath  in  some  cases  to  the  special  matters  which  must  be  set  out 
in  it. 

I  cannot,  therefore,  acquiesce  in  what  seems  to  be  the  inference  of  the  coun- 
sel for  the  petitioners,  that  this  rule  is  not  intended  to  be  different  from  what 
is  contended  for  in  the  present  case.  Had  the  court  meant  to  adopt  the  Eng- 
lish practice  on  this  subject,  and  that  practice  is  as  the  petitioners  argue,  it  is 
probable  that  the  language  of  the  rule  would  simply  have  conformed  to  it, 
instead  of  being  so  different. 
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In  this  vie^v  of  that  rule,  and  considering  that  it  was  expressly  adopted  in 
this  circuit,  May  20,  1852,  besides  being  in  force  here  after  August  1,  1842) 
by  the  ninety-second  rule  of  the  supreme  court,  it  is  too  late  to  contend  for  a 
more  indulgent  practice  in  this  than  in  that  court,  if  the  present  case  comes 
within  the  provisions  there  laid  down,  and  is  to  be  regulated  only  by  them. 

§  3464.  Force  of  the  equity  rule  as  to  drawing  analogies  from  the  English 
practice. 

Supposing,  however,  for  a  moment,  that  the  present  is  a  casus  omissus^  and 
is  covered  by  no  published  rule,  either  of  the  supreme  court  or  of  this  court, 
and  supposing,  further,  that  the  English  practice  is  settled  to  grant  rehearings, 
as  of  course,  on  the  certificates  of  counsel  merely,  without  any  inquiry  or 
argument,  ought  we  to  adopt  that  practice,  under  the  ninetieth  rule  of  the 
supreme  court? 

That  last  rule,  where  none  other  applies,  does  not  regulate  the  practice  of 
this  court  by  that  of  the  high  court  of  chancery  in  England  throughout,  or 
require  it  to  be  adopted  without  qualification,  as  is  argued;  but  it  is  only  "so 
far  as  the  same  may  reasonably  be  applied,  consistently  with  the  local  cir- 
cumstances and  local  convenience  of  the  district  where  the  court  is  held;" 
and  so  far,  "  not  as  positive  rules,  but  as  furnishing  analogies  to  regulate  the 
practice." 

Now  it  hardly  needs  much  explanation  that  such  a  practice  here  would  be 
likely  to  involve  this  court  in  numerous  rehearings,  with  little  real  benefit  to 
the  public  or  to  parties  in  advancing  sound  justice.  Without  more  judicial 
machinery  the  business  of  the  court  would  be  likely  to  be  almost  interminable. 
The  different  grades  of  counsel  there,  devoted  so  exclusively,  as  many  are,  to 
one  branch  of  law,  have  little  analogy  here  in  the  active  and  multifarious 
duties  imposed  on  most  of  our  bar,  and  give  there  a  weight  almost  semi-judi- 
cial to  such  certificates  and  examinations,  less  frequently  to  be  claimed  here. 

For  reasons  like  these  it  has  probably  happened  that  such  a  practice  has 
never  yet  been  deemed  applicable  to  our  local  circumstances  or  consistent 
with  our  local  convenience,  and  has  therefore  never  been  adopted  in  this  cir- 
cuit. On  the  contrary,  the  learned  judge  who  presided  here  so  ably  for  the 
last  third  of  a  century  is  understood  recently  to  have  pronounced  an  opinion 
opposed  strongly  to  the  propriety  of  such  a  practice. 

It  was  in  the  case  of  Jenkins  v.  Eldredge  [3  Story,  299],  at  the  May  term 
this  year;  and  is  fortunately  drawn  up  in  detail  on  this  point,  and  ere  long 
will  be  published.  I  understand  it  was  delivered  before  his  death,  and  not 
merely  sketched  out.  Though  it  does  hot  go  into  some  of  the  considerations 
which  have  influenced  me  on  this  question,  and  looks  at  others  under  aspects 
somewhat  different,  yet  it  contains  so  much  in  opposition  to  the  expediency 
and  applicability  of  such  a  practice  here  that  nothing  more  need  be  said  to 
show  the  impropriety  of  adopting  it. 

In  New  York,  by  a  rule  of  the  court,  rehearings  are  not  granted  on  such 
certificates  alone  (1  Paige,  256);  and  I  am  not  aware  that  such  a  practice 
prevails  in  any  of  the  United  States.  It  is  not  entirely  of  course  there  to 
grant  a  rehearing  on  a  certificate  of  counsel.  Field  v.  Shieffelin,  7  John.  Ch.^ 
250,  256.  In  my  judgment,  then,  a  rehearing  in  this  case  should  not  be  al- 
lowed merely  on  the  certificate  of  counsel.  In  this  conclusion  my  associate 
concurs,  and  consequently  the  case  stands  for  argument  on  the  merits  of  the 

petition. 
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§  8465.  Ctonerall  J. —  Rehearings  in  equity  are  rare,  and  should  only  be  granted  when  s&me 
IMilpable  error  or  omission  or  mistake,  in  something  material  to  the  decree,  is  brought  to  the 
notice  of  the  court.    Jenkins  v,  Eldredge,*  8  Story,  299. 

g  84G6*  Generally  as  much  must  be  shown  to  justify  a  rehearing  in  equity  as  is  necessary 
to  obtain  a  new  trial  at  common  law.    Bentley  v,  Phelps,*  8  Woodb.  &  M.,  403. 

§  3467.  The  decision  of  a  motion  to  open  a  decree  and  grant  a  rehearing  rests  in  the  discre- 
tion of  the  court,  and  no  appeal  will  lie  from  it.  Buffinton  v.  Harvey,*  17  N.  B.  R,  474 ;  Wylie 
V,  Coxe,  14  How.,  1. 

g  8468.  As  a  general  rule,  upon  a  rehearing,  no  evidence  can  be  gone  into  which  was  not 
in  the  case  at  the  original  liearing,  and  capable  of  being  then  produced,  except  in  such  a  case 
as  the  omission  to  read  some  document,  or  where  by  some  mistake  a  document  has  not  been 
proved  at  all,  when  the  court  would  allow  the  mistake  to  be  rectified.  Jenkins  v.  Eldredge,* 
8  Story,  299. 

^  8469.  A  motion  to  vacate  a  judgment  improvidently  granted  is  addressed  to  the  discretion 
of  the  court,  and  is  not  a  petition  for  a  rehearing.    Goddard  v,  Ordway,*  11  Otto,  745. 

^  8470.  When  a  decree  is  drawn  up  and  announced,  though  not  actually  entered,  the  death 
of  the  judge  who  heard  the  case  and  delivered  the  opinion  will  be  no  ground  for  and  no  ob- 
jection against  a  rehearing.  The  court  may  in  its  discretion  grant  a  rehearing,  but  only  on 
the  usual  grounds.    Doggett  v.  Emerson,*  1  Woodb.  &  M.,  1. 

§  8471.  It  is  an  established  rule  that  an  order  for  a  rehearing,  or  an  appeal,  does  not  stop 
the  proceedings  under  the  decree  or  order  appealed  from  without  special  order  of  the  court. 
So  held  in  a  case  where  it  was  contended  that  a  petition  for  rehearing  proprio  vigore  sus- 
pended all  proceedings  on  the  decree.  Vose  v.  Trustees  of  1. 1.  F.  of  State  of  Florida,  2  Woods, 
647. 

g  8478.  Where  an  application  for  permission  to  take  further  proofs  and  to  re-arg^e  a  patent 
case  is  made  by  a  defendant,  not  in  his  own  interest  but  in  the  interest  of  a  third  party,  who 
will  be  affected  by  a  decision  in  favor  of  the  plaintiff,  such  application  being  addressed  to  the 
favor  of  the  court,  and  not  being  a  matter  of  right,  will  be  denied.  Schneider  v.  Thill,  18 
Blatch.,  241. 

§  8478.  An  application  for  a  rehearing  in  an  equity  suit  after  the  enrollment  of  a  final  de- 
cree is  not  an  ex  parte  proceeding,  but  under  the  practice  of  the  supreme  court  of  the  United 
States  must  )>e  made  by  a  brief  petition  or  suggestion  of  points,  and  after  order  of  notice  to 
the  other  party  to  show  cause  why  such  petition  should  not  be  granted.  The  other  party  can 
then  answer  the  petition ;  and  upon  the  petition  and  answer  the  application  can  be  heard. 
Giant  P.  (Jo.  r.  Cal,  VigorifP.  Co.,  6  Saw.,  608. 

g  8474.  The  supreme  court  of  the  United  States  will  not  grant  a  rehearing  of  a  case  decided 
by  it  after  the  tei-m  at  which  it  was  decided.    Hudson  v,  Guestier,  7  Cr.,  1. 

g  8475.  A  final  decree  cannot  be  altered  by  the  court  in  any  essential  particulars,  except  on 
bill  of  review  or  rehearing  allowed  after*  showing  sufiScient  cause.  Jenkins  v.  Eldredge,*  1 
Woodb.  &M.,  61. 

§  3476.  A  decision  upon  a  motion  is  never  final  and  decisive  in  the  courts  where  such  de- 
cision is  made,  in  such  manner  as  to  furnish  a  bar  to  another  and  further  decision  of  the  ques- 
tion. Courts  have  rules  to  preclude  the  agitation  of  the  same  question  more  than  once  upon 
the  same  state  of  facts;  but  their  rules  are  for  the  orderly  conduct  of  business,  and  are  n'ot 
founded  upon  the  principle  of  res  judicata,    Ackerly  r.  Vilas,*  16  Int.  Rev.  Rec,  154. 

§  8477.  When  rehearing  may  be  asked  for.—  A  rehearing  in  equity  may  be  granted  at  any 
time  before  final  decree.  To  obtain  such  in  a  patent  case  on  the  ground  of  newly-discovered 
evidence,  a  petition  must  be  filed  for  leave  to  file  a  supplemental  bill  setting  forth  such  new 
evitience,  and  for  a  rehearing  of  the  cause  at  the  time  such  supplemental  bill  may  be  ready 
for  hearing.  The  applicant  must  not  have  been  negligent  in  obtaining  evidence  for  the  first 
hearing,  and  the  new  evidence  must  be  material.  Reeves  v.  Bridge  Co.,*  9  Pat.  Off.  Gaz., 
885. 

%  8478.  There  is  no  necessity  for  a  petition  for  a  rehearing  where  there  has  been  only  an  in- 
terlocutory decree,  and  a  report  of  a  special  master,  since  on  the  final  hearing  all  questions 
arising  upon  such  decree  are  open.    Pulliam  v.  PuUiam,  10  Fed.  R.,  53. 

%  8479.  It  is  well  settled  in  chancery  practice  that  an  application  to  alter  or  modify  a  decree 
after  the  adjournment  of  a  term  will  not  entertained.  If  the  party  is  entitled  to  relief,  he 
must  then  resort  to  a  bill  of  review,  except  in  case  of  formal  or  clerical  errors,  which  may  be 
corrected  even  after  the  term.  In  the  District  of  Columbia  the  eighty-seventh  rule  in  equity 
changes  the  usual  practice  so  far  as  to  permit  a  rehearing  to  be  granted  before  the  end  of  the 
next  term  if  no  appeal  lies.    Mercer  v.  Mercer,*  1'  MacArth.,  655. 

^  8480.  The  district  court  for  the  southern  district  of  California  having  been  abolished  and 
its  records  transferred  to  the  district  court  for  the  district  of  California,  a  motion  was  made 
(o  open  a  case  which  had  been  pending  in  the  former  court.    There  was  an  entry  in  the  min- 
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utes,  dated  nine  years  previously,  that  the  judge  had  dellTered  an  opinion  overruling  the  ex- 
ceptions of  the  claimants,  but  no  opinion  and  no  order  or  decree  was  found  on  file  embodying 
this  decision.  Heldf  that  there  had  been  no  final  decree,  that  the  present  court  should  enter 
one,  but  that  this  duty  was  not  ministerial,  and  that,  upon  good  cause  shown,  leave  might  be 
granted  for  a  rehearing  or  a  bill  of  review.     United  States  v.  Garcia,*  1  Saw.,  883. 

§8481.  On  certifleate  of  counsel.— According  to  the  practice  of  the  circuit  courts  the 
granting  of  a  rehearing  rests  in  the  discretion  of  the  judges  who  have  heard  the  cause  or 
made  the  decree,  and  the  English  practice  of  granting  it  as  a  matter  of  course  upon  the  cer- 
tificate of  two  counsel  does  not  prevaiL  American  Diamond  Rock  Boring  Co.  v.  Shelden,  18 
Blatch.,  50;  1  Fed.  R.,  870. 

§  84bS.  A  rehearing  will  not  be  granted  merely  on  a  certificate  of  two  counsel  setting  out 
that  the  petitioner  feels  himself  aggrieved  by  the  decision,  and  that  he  believes  it  to  be  wrong 
in  a  certain  particular.    Tufts  v.  Tufts,*  8  Woodb.  &  M..  426. 

§  8483.  For  ncwly-discoTered  evidence.—  In  an  application  to  reopen  an  interlocutory  de- 
cree on  the  ground  of  newly-discovered  evidence,  the  evidence  offered  should  be  such  as  to 
make  it  probable  that  its  introduction  would  change  the  result,  and  such  an  application  will 
not  be  granted  to  give  parties  an  opportunity  to  explore  for  further  proofs.  Munson  v. 
Mayor  of  New  York,*  11  Fed.  R.,  72. 

§  8484.  A  motion  to  reopen  a  cause  to  take  additional  testimony,  which  does  not  state  that 
the  testimony  was  inaccessible  at  the  trial  or  that  it  is  material,  will  be  denied.  Vermont  Farm 
Machine  Co.  v.  Converse,*  10  Fed.  R.,  825. 

§  348o.  A  decision  having  been  filed  in  a  patent  case,  the  defeated  party,  before  the  usual 
interlocutory  decree  had  been  made,  filed  a  motion  for  a  rehearing  on  the  ground  of  new 
evidence.  Held,  this  is  demurrable  if  it  does  not  show  that  such  evidence  could  not  have 
been  discovered  before  the  hearing  by  the  use  of  remarkable  diligence.  Page  v.  Holmes 
B.  A.  T.  Co.,  18  Blatcb.,  118. 

^  3480.  The  rule  as  to  granting  rehearings  on  the  ground  of  new  evidence  is  that  such  a 
rehearing  will  be  granted  only  when  the  party  could  entitle  himself  to  relief  upon  a  bill  of 
review,  or  a  supplemental  bill  in  the  nature  of  a  bill  of  review,  after  a  final  decree.  Baker  v. 
Whiting,*  1  Story,  218. 

§  3487.  A  motion  for  a  rehearing  in  the  district  court  on  the  ground  of  new  evidence  may 
sometimes  be  denied,  which  would  have  been  granted  if  the  parties  had  not  aright  to  a  new 
trial  by  appeal  to  the  circuit  court.     Mainwaring  v.  Bark  Carrie  Delap,*  1  Fed.  R.,  880. 

§  3488.  Where  parties  omit  through  negligence  to  produce  material  evidence  as  to  the  value 
of  property  at  the  hearing,  the  want  of  such  proof  and  the  offer  to  produce  constitute  no 
ground  for  a  rehearing,  though  it  seems  probable  that  the  evidence  offered  would  have  the  in- 
tended effect,  and  that  this  is  important  to  the  party  making  the  application.  Bentley  v. 
Phelps,*  3  Woodb-  6c  M.,  403. 

§  3489.  As  a  general  rule  a  rehearing  on  the  ground  of  new  evidence  will  not  be  granted 
when  the  evidence  sought  to   be  introduced  is  merely  cumulative.     Baker  v.  Whiting,*  1 
,  Story.  218. 

^  8490.  An  offer  to  produce  new  evidence  which  would  be  merely  cumulative  is  not  ground 
for  granting  a  rehearing,     Bentley  v.  Phelps,*  3  Woodb.  &  M.,  403. 

§  8491.  An  application  for  rehearing  on  the  ground  of  newly-discovered  evidence  will  not 
be  granted  when  the  affidavits  in  support  thereof  show  that  the  evidence  is  only  cumulative, 
or  that  it  consists  of  the  testimony  of  witnesses  already  examined.  To  allow  it  would  be  to 
make  litigation  practically  interminable,  and  would  also  lead  to  perjury.  Rogers  v.  Mar- 
shall. 8  McC,  76. 

§  8492.  A  motion,  substantially  on  the  ground  of  newly-discovered  evidence,  to  vacate  a 
decree  in  a  patent  suit,  allow  the  answer  to  be  amended  and  retry  the  cause,  will  not  be  granted 
except  for  the  gravest  reason,  and  upon  the  plainest  proof  of  the  sufficiency  of  the  newly 
offered  evidence  to  lead  the  court  to  a  different  result.  Buerk  v,  Imhaeuser,*  10  Pat.  Off.  (>az., 
907. 

§  3493.  Under  rule  83  in  equity  no  order  for  a  rehearing  can  be  granted  upon  application 
made  after  the  term  at  which  the  final  decree  in  a  patent  case  is  entered.  An  affidavit  in 
support  of  a  motion  for  a  rehearing  because  of  new  evidence  should  state  what  efforts  were 
made  to  obtain  such  evidence  at  the  first  hearing,  and  show  that  it  could  not  have  been  ob- 
tained by  the  uee  of  reasonable  diligence.     Barker  v.  Stowe,*  16  Pat.  Off.  Gaz.,  807. 

§  3494.  A  decree  in  a  patent  suit  will  not  be  vacated  and  the  cause  reopened  upon  affidavits 
of  new^ly-discovered  evidence,  unless  such  affidavits  throw  doubt  upon  the  soundness  of  the 
decree.    The  Collins  Co.  v.  Coes,  8  Fed.  R,  517. 

g  8495.  A  rehearing  of  a  patent  case  will  not  be  granted  because  a  new  defense  has  been, 
discovered  since  the  hearing,  unless  it  is  shown  that,  if  such  new  defense  had  been  intro* 
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duced  at  tlie  hearing,  it  wovld  have  changed  the  reanlt  of  the  auit.     Adair  v.  Thayer,  7  Fed. 
R,  030;  McOoskey  v.  Daboia,  9  Fed  R.,  88. 

§  849iL  A  petition  for  a  rehearing  in  a  patent  suit  on  the  ground  of  newly-discovered  eri- 
dence  is  demurrable  unless  the  petition  shows  that  such  evidence  could  not  with  reasonable 
diligence  have  been  obtained  prior  to  the  former  hearing;  and  a  petition  by  the  solicitor  of  a 
corporation  setting  forth  that  he  is  of  opinion,  according  to  the  best  of  his  knowledge,  infor- 
mation and  belief,  that  the  corporation  supposed  it  had  used  all  due  diligence  to  obtain  all 
competent  evidence  of  past  inventions,  is  not  sufficient.    Page  v.  Holmes,  etc.,  Co..  2  Fed.  R., 

§  8497.  When  a  party  has  had  it  in  his  power  to  ascertain  the  importance  of  testimony  be- 
fore the  hearing  of  the  case,  and  has  neglected  to  do  so,  the  court  will  not  grant  a  rehearing 
on  the  ground  that  the  importance  of  the  testimony  has  been  discovered  since  the  decision, 
although  the  justice  of  the  case  might  be  promoted  by  it,    Prevost  v.  Gratz,  Pet.  C.  C,  864. 

^  3498.  There  is  no  universal  and  absolute  rule  which  prohibits  the  court  from  allow- 
ing the  introduction  of  newly-discovered  evidence  of  witnesses  to  facts  in  ipsue  in  the  cause, 
after  publication  and  knowledge  of  the  former  testimony,  and  even  after  the  hearing ;  but 
the  allowance  of  it  is  not  a  matter  of  right  but  of  dispretion.  The  same  may  be  said  in  re- 
gard to  allowing  such  testimony  in  the  case  of  a  bill  of  review  as  in  the  case  of  a  rehearing. 
Wood  V.  Mann,  2  Sumn.,  816. 

§  8499.  After  a  decision  in  a  case,  upon  a  full  hearing,  the  parties  are  not  entitled  as  of 
right  to  a  re-argument  by  the  same  or  diflPerent  counsel ;  but  granting  such  a  rehearing  is 
within  the  discretion  of  the  court.  If  the  rehearing  is  asked  for  on  the  ground  of  newly-dis- 
covered evidence  it  must  appear  that  by  the  use  of  ordinary  diligence  such  evidence  could 
not  have  been  introduced  at  the  former  trial ;  and  that  it  is  of  such  materiality  and  weight 
that  it  will  probably  change  the  result.  Upon  such  a  question  the  knowledge  and  diligence 
of  counsel  must  be  considered  the  sanoe  as  those  of  the  party.  Ready  Roofing  Ck>.  v.  Taylor, 
15  Blatch.,  94. 

§  3500.  A  very  important  test  in  deciding  whether  a  rehearing  in  equity  will  be  granted  or 
not  is  whether  anything  hss  happened  which  would  justify  a  new  trial  at  common  law.  So 
if  it  is  not  set  out  that  any  new  testimony  has  been  discovered  since  the  opinion,  but  the 
ground  of  spplication  for  a  rehearing  is  merely  that  certain  evidence,  which  was  fully  con- 
sidered at  the  hearing,  was  applied  to  one  point  rather  than  to  another,  the  rehearing  will  not 
be  granted.     Hunter  v.  Town  of  Marltioro*,  2  Woodb.  &  M.,  168. 

§  3501.  Rehearings  in  equity  rest  in  the  discretion  of  the  court;  and  when  they  are  asked 
on  the  ground  of  newly-discovered  evidence  they  are  mainly  governed  by  the  same  considera- 
tions as  apply  to  cases  where  leave  is  asked,  after  the  publication  of  testimony  and  before  the 
hearing,  to  file  a  supplemental  bill  in  order  to  bring  in  such  new  evidence ;  or  when,  after  a 
decree,  leave  is  asked  to  file  a  bill  of  review,  or  a  bill  in  the  nature  of  a  bill  of  review,  upon 
the  like  ground  of  newly-discovered  evidence.  It  aeems  that  a  rehearing  after  decree  will  not 
be  granted  upon  the  ground  of  new  evidence  founded  upon  parol  confessions  of  the  plaintiff 
made  subsequently  to  the  decree ;  at  any  rate  not  unless  the  confessions  are  of  the  fullest  and 
most  direct  character,  are  proved  by  disinterested  testimony  and  are  not  susceptible  of  differ- 
ent interpretationa     Daniel  r.  Mitchell,  1  Story,  198. 

g  850S.  InsnffleieBt  gronnds  for  rehearing.— A  general  allegation  that  the  conclusion  at 
which  the  court  had  arrived  was  erroneous  will  not  be  considered  as  a  ground  for  a  rehearing. 
Bentley  v.  Phelps,*  3  Woodb.  &  M.,  408. 

g  3o03.  A  decree  will  not  be  opened  because  the  court  of  another  district  has  made  a  decis* 
io'n  which  was  not  known  to  the  parties  at  the  time  of  the  trial.  IngersoU  v,  Benham,  14 
Blatch.,  862. 

8  8o04.  The  fact  that  plaintiff  does  not  proceed  to  an  accounting  under  a  decree  in  a  patent 
suit,  so  that  defendant  might  appeal,  is  no  ground  for  granting  a  rehearing,  though  it  might 
be  ground  for  dismissing  the  bill  for  want  of  prosecution.  American  Diamond  Rock  Boring 
Co.  V.  Shelden,*  18  Blatch.,  50. 

%  S»0&  The  want  of  proper  expert  testimony  is  no  ground  for  a  rehearing  in  a  patent  case, 
where  no  excuse  is  shown  for  not  making  application  to  the  court,  prior  to  the  first  hearing. 
for  opportunity  to  procure  and  put  in  such  testimony.  Nor  can  a  rehearing  be  granted  to  the 
defendants  on  the  ground  that,  since  the  first  hearing,  a  patent,  issued  before  the  plaintiffs*, 
and  set  up  in  the  defendants*  answer  as  anticipating  it,  has  been  re-issued  twice,  one  re-issue 
having  been  granted  since  the  first  hearing.  A  rehearing  will  not  be  granted  on  the  ground 
of  newly-discovered  evidence  unless  it  is  shown  that  such  evidence  could  not,  with  reasonable 
diligence,  have  been  obtained  before  tlie  first  hearing.    Hitchcock  v,  Tremaine,  0  Blatch.,  550. 

S  3o06.  Defendants  in  a  patent  suit  admitted  an  infringement  but  denied  title  m  the  com- 
plainant  Plaintiff  obtained  a  decree,  and  an  accounting  was  had  before  a  master,  who  made 
report,  the  whole  proceedings  taking  several  years.    Defendants  then  moved  to  amend 
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their  original  answer  so  as  to  deny  that  the  article  they  manufactured  was  an  infringement 
of  the  patent,  and  asked  for  a  rehearing.  Held,  that  the  court  could  not  grant  the  motion 
under  such  circumstances,  as  the  fault,  if  any,  was  due  to  the  negligence  of  defendants  or 
ignorance  of  their  counsel.    Ruggles  v.  Eddy,*  11  Blatch.,  624. 

§  8507.  Ill  admiralty. —  A  rehearing  of  a  decree  in  admiralty  may  be  allowed  in  a  proper 
case,  where  the  original  decree  has  not  been  carried  into  execution;  but  no  point  previously 
determined  is  to  be  brought  again  into  litigation  unless  there  is  new  evidence  touching  that 
point.     Miller  v.  Ship  Resolution,  2  Dall.,  19. 

§  8o08.  Admiriflty  rule  40,  allowing  a  decree  by  default  to  be  opened  on  good  cause  shown 
at  any  time  within  ten  days  after  the  decree  is  rendered,  and  even  after  the  term  is  ended  in 
cases  where  the  term  ends  before  the  ten  days  are  expired,  carries  no  power  or  force  beyond 
its  express  terms,  and  no  rehearing  will  be  granted  beyond  the  time  laid  down  in  such  rule. 
The  Illinois,  2  Bond,  13. 

§  8509.  A  rehearing  in  admiralty  will  not  be  granted  on  the  ground  of  newly-discovered 
evidence,  unless  it  is  shown  that  an  application  for  a  new  trial  could  not  have  been  made  be- 
fore, and  that  the  evidence  is  both  new  and  material.  Cutler  v.  Steamship  Columbia,*  1  Or., 
101. 

§8510.  A  court  of  admiralty  cannot  rehear  a  case  after  the  term  at  which  final  decree  has 
entered  has  passed.  And  gucere  whether  after  such  time  a  libel  in  the  nature  of  a  bill  of  re- 
view will  lie.     Steamship  New  England  t;.  The  Kennebec,  etc.,  Co.,*  2  Law  Rep.,  71. 

§  8511.  If  there  were  no  right  of  appeal,  with  liberty  to  introduce  new  evidence,  it  would 
be  proper  to  grant  a  rehearing  of  a  cause  where  the  libelant's  witnesses  have  testified  in  an- 
other subsequent  action  inconsistently  with  their  testimony  in  the  suit  in  question;  but  where 
there  is  such  right  of  appeal  a  rehearing  will  not  he  allowed.    Tug  John  Cooker,  10  Ben.,  488^ 

§  8512.  Where,  in  an  admiralty  case,  a. point  was  reserved  for  further  argument  and  con- 
sideration, the  court  held  that  it  must  be  brought  before  the  court  upon  the  pleadings  and 
proofs  as  they  stood  at  the  original  trial.  Abbey  i;.  Steamboat  R.  L.  Stevens,*  22  How.  Pr.,  7& 


XXV.  Eemoval  op  Suits. 

1.  In  General.    Intervention.    Substitutioti. 

Summary — Record  destroyed  by  fire,  §  8518. —  Possession  of  trustees  under  order  of  state 

court,  §  8614.—  Intervention,  §§  8515-8518. 

g  8518.  When,  after  a  case  was  removed  to  the  United  States  circuit  court  and  while  it  was 
there  pending,  the  record  was  destroyed  by  fire,  and  the  parties  then  filed,  by  leave  of  court, 
copies  of  the  declaration  and  plea  without  supplying  the  remaining  parts  of  the  record,  and  such 
declaration  and  plea  did  not  show  such  facts  as  to  give  the  United  States  court  jurisdiction, 
held,  that  it  is  to  be  presumed  that  those  facts  appeared  somewhere  in  the  original  record, 
since  no  action  to  remand  had  been  taken.     Railway  Co.  v.  Ramsey,  §§  8519,  8520. 

§  8514.  A  suit  was  brought  by  the  bondholders  of  a  railroad  company  against  the  company 
and  its  directors.  There  was  also  a  suit  by  some  of  the  stockholders  against  the  same  defend- 
ants. The  same  order  was  made  by  the  state  court  in  both  suits,  in  effect  putting  the  trustees 
for  the  bondholders  in  possession  of  the  road  under  the  deed  of  trust,  but  making  them  sub- 
ject to  the  control  of  the  court  to  some  extent.  It  was  sought  to  remove  the  suit  by  the 
bondholders,  and  objected  that  the  road  was  in  custody  of  the  state  court.  Held^  the  two 
suits  were  independent,  the  rights  of  the  bondholders  were  paramount,  and  the  possession  of 
their  trustees  under  the  order  of  the  state  court  would  follow  into  the  federal  court.  Scott  t?. 
C.  &  S.  R.  R.  Co.,  g§  8521-8525. 

§  8515.  While  a  suit  was  pending  in  the  state  court  of  Iowa,  Boone  and  Hinckley,  admitted 
to  be  citizens  of  Illinois,  filed  their  petition  of  intervention  in  the  state  court,  under  the  Iowa 
code,  alleging  fraud,  want  of  jurisdiction  and  want  of  notice  of  the  suit,  and  praying  that 
certain  orders  of  the  court  be  set  aside.  A  petition  for  removal  having  been  filed,  held,  that 
the  petition  of  intervention  showed  a  removable  controversy.  In  re  Iowa  &  Minnesota  Con- 
struction Co.,  gj^  8536-3531. 

§  851G.  Interveners  may  remove  on  the  ground  of  local  prejudice  on  compliance  with  the 
provisions  of  the  act  relating  thereto.     Ibid, 

§  8517.  A  petition  of  intervention  under  the  Iowa  code  is  in  the  nature  of  a  suit  against  the 
defendant,  and  may  be  filed  without  leave  of  court  and  the  case  removed  to  the  United  States 
court  in  the  usual  form.    Ibid. 
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§  8518.  Intervenors,  after  removal,  have  'a  right  to  a  preliminary  In  junction  from  the 
United  States  court  to  restrain  proceedings  ordered  by  the  state  court  which  are  alleged  to  be 
fraudulent.    Ibid. 

[Notes.— See  §§  8582-3615.] 

RAILWAY  COMPANY  v.  RAMSEY, 
(22  Wallace,  822-829.     1874.) 

Error  to  U.  S.  Circuit  Court,  Northern  District  of  Illinois. 

Opinion  bj  Waite,  C.  J. 

Statement  of  Facts. —  In  cases  where  the  jurisdiction  of  the  courts  of  the 
United  States  depends  upon  the  character  of  the  parties,  as  it  no  doubt  does  in 
this,  the  facts  upon  which  it  rests  must,  of  course,  somewhere  appear  in  the 
record.  They  need  not  necessarily,  however,  be  averred  in  the  pleadings.  It 
is  suflScient  if  they  are  in  some*  form  affirmatively  shown  by  the  record. 

Here  the  parties  have,  by  stipulation  and  agreement  placed  on  file  and  made 
part  of  the  record,  admitted  that  the  cause  was  brought  to  the  circuit  court  by 
transfer  from  a  state  court  in  accordance  with  the  statutes  in  such  case  pro- 
vided. By  the  same  stipulation  it  is  made  to  appear  that  all  the  original  files 
in  the  cause  had  been  destroyed  by  fire.  True,  the  stipulation  refers  specially 
to  pleadings  alone,  but  in  this  court,  after  what  has  occurred  below,  it  may 
with  great  propriety  be  assumed  that  it  was  intended  to  include  all  papers 
and  entries  in  the  cause. 

The  parties  after  this  destruction  asked  to  supply  the  pleadings.  Neither 
party  seems  to  have  considered  that  anything  else  was  necessary.  Each,  ap- 
parently admitting  jurisdiction,  seemed  anxious  to  get  ready  for  trial.  They 
were  permitted  to  file  copies  of  the  fost  declaration  and  plea  and  thus  make 
up  their  issues.  The  record  now  before  us  contains  none  of  the  lost  files,  but 
is  made  up  of  the  stipulation  above  stated,  the  substituted  pleadings  and  the 
proceedings  thereafter. 

We  have  then  a  case  before  us  upon  error  in  which  the  record  presented 
shows  upon  its  face  that  part  of  the  files  in  the  cause  were  destroyed  before 
the  record  was  made,  and  that  neither  one  of  the  parties  has  considered  it 
necessary  to  have  them  supplied.  The  question  arises,  therefore,  whether 
under  such  circumstances  we  are  confined  to  what  is  in  terms  expressed  upon 
the  record  sent  to  us,  or  whether  we  may  resort  to  presumptions  to  give  effect 
to  what  is  expressed. 

§  3519.  Though  consent  of  parties  cannot  give  jurisdicti07iy  admissions  of 
parties  may  establish  facts  thai,  give  jurisdiction. 

We  are  reviewing  the  action  of  another  court,  and  are  to  determine  whether 
or  not  there  is  error  in  what  it  has  done.  The  restoration  of  the  lost  files  was 
not  absolutely  necessary  to  support  the  jurisdiction  of  that  court.  Having 
been  once  there  the  court  is  presumed  to  know  their  contents  and  is  permitted 
to  act  upon  that  knowledge.  Parol  proof,  too,  is  admissible  to  aid  the  mem- 
ory of  the  court.  Consent  of  parties  cannot  give  the  courts  of  the  United 
States  jurisdiction,  but  the  parties  may  admit  the  existence  of  facts  which 
show  jurisdiction,  and  the  courts  may  act  judicially  upon  such  an  admission. 

Here  the  parties  have  put  into  the  record  their  joint  admission  that  the 
cause  was  transferred  to  the  circuit  court  from  a  state  court,  and  that  the  evi- 
dence of  the  transfer  which  was  once  among  the  files  has  been  destroyed. 
They  have  asked  the  court  to  act  upon  this  admission  and  proceed  with  the 
cause.    The  court  did  proceed.    The  fair  presumption  from  all  this  is  that  it 
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was  then  within  the  knowledge  of  the  parties  and  the  court  that  there  had 
been  on  the  files  in  the  cause  everything  which  the  statute  required  to  be 
there  to  complete  the  transfer,  and  that  the  appearance  and  admission  of  the 
parties  was  expected  and  intended  to  have  all  the  force  and  effect  which  a 
restoration  of  the  papers  could  have.  If,  therefore,  with  these  papers  in  the 
record,  the  jurisdiction  would  appear,  the  judgment  ought  not- to  have  been 
arrested,  and  there  is  consequently  no  error. 

§  3520.   What  the  record  should  show  in  order  to  obtain  a  removal. 

We  are  then  permitted  to  inquire  what  the  lost  papers  would  have  shown 
if  they  had  been  incorporated  into  the  record,  and  for  that  purpose  may  pre- 
sume they  contained  all  that  the  law  requii*ed  they  should. 

To  obtain  the  transfer  of  a  suit  the  party  desiring  it  must  file  in  the  state 
court  a  petition  therefor  and  tender  the  required  security.  Such  a  petition 
must  state  facts  sufficient  to  entitle  him  to  have  the  transfer  made.  This  can- 
not be  done  without  showing  that  the  circuit  court  would  have  jurisdiction  of 
the  suit  when  transferred.  The  one  necessarily  includes  the  other.  If  upon  the 
hearing  of  the  petition  it  is  sustained  by  the  proof,  the  state  court  can  proceed  no 
further.  It  has  no  discretion,  and  is  compelled  to  permit  the  transfer  to  be 
made.  The  petitioning  party  is  then  required  to  file  in  the  circuit  court 
copies  of  the  process,  and  of  all  pleadings,  depositions,  testimony  and  other 
proceedings  in  the  state  court.  This  includes  the  proceedings  by  which  the 
transfer  was  effected,  and  these,  as  has  been  seen,  must  show  the  facts  neces- 
sary to  give  the  circuit  court  jurisdiction. 

Such  are  the  papers  which  we  are  to  presume  were  filed  in  this  cause,  and  from 
what  has  occurred  the  conclusion  is  irresistible  that  they  must  have  contained 
all  that  was  necessary  to  justify  the  court  in  accepting  the  transfer.  This  it 
need  not  have  done  unless  the  jurisdiction  was  apparent.  Either  party  upon 
the  filing  of  the  papers  could  have  moved  to  remand,  or  the  court  itself,  with- 
out a  motion,  could  have  sent  the  case  back  if  the  jurisdiction  did  not  appear. 
As  both  the  court  and  the  parties  accepted  the  transfer  it  cannot  for  a  mo- 
ment be  doubted  that  the  files  did  then  contain  conclusive  evidence  of  the  ex- 
istence of  the  jurisdictional  facts. 

This  ends  the  case.  With  the  lost  files  in  the  record,  we  should  see  that  the 
court  had  the  right  to  permit  the  parties  to  litigate  before  it  as  they  did. 

There  is  here  no  question  of  a  restoration  of  lost  records.  This  record  has 
never  been  lost.  It  was  not  made  until  after  the  fire.  The  litigation  was 
pending  when  that  calamity  occurred.  What  has  been  lost  is  part  of  the  files, 
which,  when  the  time  arrived  to  make  up  a  record,  would  have  been  incorpo- 
rated into  it.  What  we  have  to  consider  is  whether  in  the  record  as  made 
their  loss  has  been  supplied.  We  think  it  has  by  the  recorded  acts  of  the 
parties  and  their  stipulation. 

Jt^dgment  affirmed. 

SCOTT  V.  CLINTON  &  SPRINGFIELD  RAILROAD  COMPANY. 
(Circuit  Court  for  lUinoia:  6  BisseU,  529>537.    1876.) 

Opinion  by  Drummond,  J. 

Statement  op  Facts. —  This  was  a  suit  originally  brought  in  the  circuit  court 
of  McLean  county,  and  which  has  been  removed  from  that  court  to  this  court 
under  the  act  of  congress  of  March  3,  1875. 

At  the  time  the  application  was  made  to  the  state  court  for  the  removal  of 
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the  caase  there  was  also  pending  in  the  circuit  court  of  McLean  county  a  bill 
filed  by  one  Kelly,  for  himself  and  others  as  stockholders  of  the  railroad  com- 
pany, against  the  company  and  the  directors,  in  which  the  latter  were  charged 
with  certain  wrongful  acts,  to  the  injury  of  the  stockholders,  among  which 
was  one  that  the  directors  were  interested  in  a  company  known  as  the  Morgan 
Improvement  Company,  which  had  contracted  to  construct  the  railroad,  upon 
which  contract  the  directors  had  realized  large  profits,  and  it  was  claimed  that 
these  profits  should  inure  to  the  benefit  of  the  company.  That  case  had  gone 
to  a  decree,  which  was  affirmed  by  the  supreme  court  of  the  state,  and  all  the 
questions  in  the  case  appear  to  have  been  settled  except  the  taking  of  an  ac- 
count. 

The  plaintifiFs  in  this  suit  are  trustees  and  bondholders  under  a  certain  deed 
of  trust  given  by  the  railroad  company  to  secure  bonds  which  had  been  issued 
for  the  construction  of  the  railroad,  and  which  it  is  not  controverted  were 
paramount  to  any  claims  which  might  exist  on  the  part  of  the  plainti£fs  in  the 
£elly  case  upon  the  property  of  the  road,  or  upon  profits  that  might  be  real- 
ized uppn  any  contract  made  by  the  directors,  and  which  might  inure  to  the 
company. 

The  state  court  had  appointed  a  receiver  in  the  £elly  case,  who,  in  August 
last,  had  been  superseded  by  the  appointment  of  two  of  the  plaintiffs  in  this 
case,  Scott  and  Jewett,  as  trustees,  under  the  deed  of  trust,  the  receiver  being 
required  to  deliver  to  them  all  the  property  held  by  him  as  receiver.  The 
trustees  were  restrained  from  selling  the  property  until  the  further  order  of 
the  court,  but  were  to  receive  and  hold  it,  and  operate  the  road,  under  the 
powers  vested  in  them  by  the  deed  of  trust,  and  they  were  to  retain,  use  and 
operate  the  road  until  the  further  order  of  the  court,  or  until  discharged  from 
their  trust  according  to  law. 

At  the  same  time  an  order  precisely  similar  was  made  by  the  state  court  in 
this  case,  so  that  Scott  and  Jewett  had  possession  of  the  road  and  were  oper- 
ating it  as  trustees  under  the  deed  of  trust  (which  authorized  them  in  a  certain 
contingency  so  to  do),  and  in  conformity  with  the  order  of  the  state  court. 

This  being  the  condition  of  the  two  cases,  and  a  record  of  this  case  being 
filed  in  this  court,  a  motion  is  made,  the  effect  of  which  is  to  remand  the 
cause  to  the  state  court,  fir%t^  for  the  reason  that  at  the  time  the  application 
was  made  for  a  removal  the  order  made  in  August  in  the  Kelly  case  so  oper- 
ated upon  the  property  that  it  was  still  in  the  custody  of  the  state  court,  in  the 
hands  of  the  trustees,  as  qua^  receivers ;  and  secondy  because  the  petition  filed 
by  the  plaintiffs  in  this  case  for  the  removal  of  the  case  was  not  in  apt  time. 
No  objection  is  made  to  the  sufficiency  of  the  petition,  or  of  the  bond  given  in 
the  state  court,  and  there  is  no  controversy  but  that  the  plaintiffs  in  this  case 
and  the  defendants  were  citizens  of  different  states,  and  so  that  the  cause  as 
to  citizenship  was  removable. 

§  8531.  It  is  no  objection  to  a  removal  of  a  cause  hrought  by  the  bondholders 
qf  a  railrofid  covn/pany^  whose  rights  in  the  premises  are  paramount  to  all  other Sy 
thai  a  suit  is  pending  in  the  state  court  by  the  stockholders  of  such  railroad  in 
which  an  order  has  been  made  putting  the  property  in  the  hands  of  a  trustee. 

Ab  to  the  first  objection :  The  suit  in  the  Kelly  case  was  a  controversy  in 
relation  to  the  property  confessedly  subordinate  to  any  rights  existing  on  the 
part  of  the  trustees  and  bondholders  under  the  deed  of  trust,  the  plaintiffs  in 
this  case.  The  controversy  existing  in  the  Kelly  case  was  substantially  set- 
tled when  the  application  was  made  for  removal  in  this  case.    That  case  did 
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not  claim  to  interfere  with  the  rights  of  any  of  the  bondholders,  or  of  the 
trustees  representing  them.  This,  then,  was  a  controversy,  at  the  time  the  ap>- 
plication  was  made,  wholly  between  citizens  of  different  states.  Did  the  order 
made  in  August  by  the  state  court  in  the  Kellj'  case,  turning  the  property 
over  to  the  trustees  as  custodians,  to  hold  and  operate  the  road  under  the  deed 
of  trust,  prevent  the  removal  of  this  cause!  It  is  to  be  observed  that  that 
order  was  in  no  respect  different  from  that  made  in  this  case  by  the  state 
court;  the  property,  therefore,  was  just  ajs  much  in  the  possession  and  control 
of  the  trustees  in  this  case  as  in  the  Kelly  case,  and  when  the  case  is  removed 
to  this  court,  if  by  law  that  can  be  done,  it  necessarily  brings  with  it  the  order 
made  by  the  state  court  transferring  the  property  to  the  trustees  in  thid  case, 
and  the  order  certainly  is  just  as  binding  and  conclusive .  upon  the  rights  of 
parties  in  this  case;  and  the  question  is  whether  the  court  cannot  look  into 
the  real  controversies  existing  in  the  two  cases,  for  the  purpose  of  determining 
whether  or  not  the  order  made  by  the  state  court  in  the  Kelly  case  could  pre- 
vent the  removal  of  this  case. 

It  is  manifest  that  the  order  in  both  cases  was  made  because  the  deed  of 
trust  authorized,  under  certain  circumstances,  the  trustees  to  take  possession 
of  the  property.  It  is  not  disputed  but  that  the  circumstances  authorizing 
such  possession  under  the  deed  of  trust  had  occurred,  and  that,  independent 
of  the  order  of  the  court,  the  trustees  had  a  right,  according  to  the  terms  of 
the  deed  of  trust,  to  take  possession  of  the  property. 

The  effect,  then,  of  the  order  made  in  each  case  was  to  put  the  trustees  in 
possession  under  the  deed  of  trust,  and  because  there  was  a  litigation  pending, 
affecting  the  property  in  the  two  cases,  to  make  the  trustees  subject,  to  some 
extent  at  least,  to  the  control  of  the  court.  But  it  seems  to  me  that  when  we 
are  considering  a  question  of  jurisdiction,  and  whether  or  not  these  parties  in 
an  independent  suit,  seeking  different  relief,  can  be  pre,vented  from  exercis- 
ing an  undoubted  right  under  the  act  of  congress,  we  can  look  to  the  real 
status  of  the  two  cases  to  determine  whether  this  is  an  insuperable  obstacle 
to  the  removal  of  the  cause. 

A  receiver  had  been  appointed  in  the  Kelly  case.  That  receiver  had  been 
removed  because,  it  is  to  be  presumed,  the  court  deemed  the  trustees,  under 
the  circumstances,  the  proper  custodians  of  the  property.  In  fact  it*  seems  to 
be  conceded  that  the  Kelly  case  was  not  one  where  a  receiver  should  have 
been  appointed.  It  may  be  regarded,  therefore,  only  a  possession  of  the  trust* 
ees,  so  far  as  the  court  was  concerned,  for  the  purpose  of  exercising  a  certain 
control  over  the  property,  so  as  to  protect  the  rights  of  all  parties.  Now  what 
rights  have  any  of  the  parties  in  the  Kelly  case  as  compared  with  the  plaint- 
iffs in  this  case? 

In  this  case  their  rights  are  paramount.  This  is  a  distinct  and  separate 
controversy  with  which  the  Kell}^  case  has  nothing  to  do.  All  serious  ques- 
tions in  that  litigation  have  been  settled  by  the  opinion  of  the  supreme  court 
of  the  state;  they  do  not  interfere  with  the  controversy  in  this  case,  and  as  to 
the  possession  of  the  property,  that  is  substantially  under  the  authority  of  the 
deed  of  trust  to  which  these  plaintiffs  are  parties,  and  under  which  it  is  their 
duty  to  take  possession  and  operate  the  road  in  the  interests  of  the  bond- 
holders whom  the  trustees  represent.  And  certainl3%  as  already  mentioned, 
the  effect  of  the  order  of  the  state  court,  so  far  as  it  can  have  any  upon  the 
right  of  removal,  is  just  as  strong  and  places  just  as  •effectually  the  property 

in  the  possession  of  the  trustees  in  this  case  as  it  does  in  the  Kelly  case 
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A  priority  of  equity  and  of  right  must  give  this  court  a  paramount  control 
over  the  property,  where  the  case  is  removed,  as  we  think  it  can  be,  from  the 
state  to  the  federal  court.  It  follows,  therefore,  that  the  control  of  the  state 
court  over  the  property  in  the  Kelly  case  as  against  the  trustees  in  this  case, 
and  the  parties  and  interests  they  represent,  is  little  more  than  nominal,  and 
if  the  trustees  are  called  on  by  the  state  court,  it  would  be  sufficient  to  answer 
that  they  are  subject  to  the  terms  of  the  deed  of  trust  and  to  the  orders  of 
this  court  in  this  case,  at  least  to  the  extent  and  priorities  of  the  interests  the* 
trustees  represent. 

§  3522.  lioUing  stock  is  personal  property. 

It  is  said,  however,  that  there  is,  or  may  be,  a  large  amount  of  property  not 
covered  by  the  mortgage  or  deeds  of  trust,  and  therefore  not  subject  to  the 
claims  of  the  bondholders  represented  in  the  mortgage.  There  seems  to  be 
considerable  misapprehension  as  to  the  effect  of  the  provision  in  the  constitu- 
tion of  1870  in  this  state,  which  declares  that  the  rolling  stock  and  other 
movable  property  of  railroads  shall  be  personal  property. 

§  3523.  A  mortgage  or  deed  of  trust  given  hy  a  railroad  company  to  secure 
its  hands  includes  all  present  and  after-acquired  property^  whether  real  or  pei^- 
sonal. 

I  do  not  understand  that  this  changes  the  rule  of  equity  which  the  supreme 
court  of  the  United  States  declared  in  the  case  of  Pennock  v.  Coe,  23  Howard, 
117,  to  the  effect  that  whenever  a  mortgage  is  made  b}"  a  railroad  company  to 
secure  bonds,  and  the  mortgage  includes  all  present  and  after-acquired  prop- 
erty, as  soon  as  the  property  is  acquired  the  mortgage  operates  upon  it.  In 
other  words,  it  seizes  the  property  or  operates  on  it  by  wav  of  estoppel  as 
soon  as  it  comes  into  existence  and  is  in  possession  of  the  mortgagor,  and 
the  mortgagees,  under  such  circumstances,  have  a  prior  equity  to  the  claims 
of  creditors  obtaining  judgments  and  executions  after  the  property  is  thus 
acquired  and  placed  in  possession  of  the  mortgagor.  That  was  a  case  of 
locomotives  and  rolling  stock  which  had  been  purchased  by  the  mortgagor 
long  tifter  the  mortgage  was  executed,  and  of  which  the  mortgagor  had  ac- 
quired possession  prior  to  the  obtaining  of  judgments  by  the  parties  who 
sought  to  make  them  available  for  the  payment  of  their  debts. 

That  principle  has  been  adhered  to  in  the  case  of  Dunham  v.  Railway  Co.,  1 
"Wall.,  254,  and  also  in  the  case  of  Galveston  Eailroad  Company  v.  Cowdrey, 
11  Wall.,  459,  and  must  be  considered  as  the  settled  law  of  the  federal  courts 
upon  that  subject,  so  that  all  property  that  was  acquired  in  this  case  by  the 
railroad  company,  the  deeds  of  trust  having  expressly  declared  that  it  was 
given  for  all  the  property  then  in  possession  of  the  railroad,  or  thereafter  to 
be  acquired,  was  covered  by  the  deed  of  trust,  and  the  mortgagees  have  a  su- 
perior equity  as  against  all  parties  who,  at  the  time  that  any  after-acquired 
property  came  into  possession  of  the  railroad  company,  had  not  an  inchoate 
or  perfect  lien  upon  the  same. 

The  principles  declared  in  the  case  of  Coe  v.  Pennock,  and  other  cases  re- 
ferred to  in  the  supreme  court  of  the  United  States,  directly  apply  in  this  case. 
I  do  not  understand  that  it  makes  any  difference  whether  the  property  is  real . 
or  personal.  It  is  true  that  we  have,  as  a  sort  of  necessity  of  the  case,  and 
yielding  to  some  extent  to  the  statute  of  this  state,  where  supplies  and  mate- 
rials have  been  furnished  to  a  railroad,  and  the  diligence  required  by  the  stat- 
ute has  been  used  by  the  creditors  to  enforce  their  claims  within  six  months, . 
allowed  the  payment  of  those  claims,  which,  perhaps,  is  stretching  the  princi- 
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pie  referred  to  as  decided  by  the  supreme  court  beyond  its  legitimate  opera- 
tion. 

§  3524.  Time  within  which  an  application  for  the  removal  of  a  cause  should 
he  made. 

Then,  as  to  the  second  objection,  that  the  application  was  not  made  in  time: 

The  third  section  of  the  act  of  1875  declares  that  a  party  seeking  a  removal 

from' the  state  to  the  federal  court  shall  make  and  file  a  petition  in  the  suit  in 

•the  state  court,  before  or  at  the  term  at  which  said  cause  could  be  first  tried, 

an<i  before  the  trial  thereof. 

It  is  objected  that  as  more  than  a  term  elapsed  from  the  time  that  this  suit 
was  pending  in  the  state  court  before  the  application  was  made,  therefore  it 
was  too  late;  and  the  question  arises  as  to  the  true  construction  of  this  part 
of  the  third  section  of  the  act  of  1875.  When  is  the  term  at  which  the  cause 
could  be  first  tried,  and  when  is  it  that.it  can  be  said  to  be  before  the  trial 
thereof?  Could  this  cause  have  been  tried  or  heard  before  this  application  was 
made?  We  are  required  to  say,  upon  the  facts  as  they  appear  in  the  record, 
that  this  cause  could  have  been  tried  at  a  term  before  the  application  was 
.made.  In  a  case  which  was  recently  decided  b}'^  me  at  Chicago  I  held  that 
where  a  cause  was  pending  in  the  state  court,  being  a  bill  in  chancery,  and 
where  an  answer  had  been  filed  and  an  issue  thereon,  and  where  it  appeared 
that  the  cause  could  have  been  tried,  but  that  by  consent  of  both  parties  it  had 
been  continued  over  the  term,  the  application  for  removal  came  too  late,  for 
the  cause  was  at  issue  and  could  have  been  heard,  as  it  satisfactorily  appeared, 
by  the  court,  and  therefore  the  action  of  the  parties  in  postponing  it  was 
neither  an  act  of  the  law  or  of  the  court,  and  consequently  the  application 
came  too  late. 

JBut  in  this  case  there  was  not  only  no  issue  when  the  application  was  made, 
but  there  was  no  answer  filed  by  the  parties.  It  does  not  appear  that  there 
had  ibeen  any  such  negligence  by  those  who  made  the  application  in  this  case 
as  to  deprive  them  of  the  right  which  was  clearly  given  by  the  act  of  1875. 
The  object  of  this  provision  of  the  law  was  to  prevent  parties  from  making 
an  application^after  the  term  when  the  cause  could  have  been  tried. 

Now  the  cause  cannot  be  heard  until  there  is  an  issue;  and  in  this  case, 
therefore,  it  was  not  competent  for  the  court  to  try  the  case,  there  being  no 
issue  before  the  court  to  try.  And,  therefore,  I  think  that  within  the  mean- 
ing^of  the  law:a  term  had  not  elapsed  during  which  the  cause  could  have  been 
heard.  It  is  to  be  regretted,  perhaps,  that  the  language  of  the  statute  upon 
this  subject  is  not  more  precise.  It  will  be  observed  that  is  more  especially 
applicable  literally  to  the  trial  of  a  case  at  law  at  "the  term  at  which  said 
cause  could  be  first  tried;"  and  it  is  often  a  matter  of  difficultv  to  determine 
what  is  the 'first  term  at  which  a  chancery  cause  can  be  tried  or  heard. 
Whether  the  parties  seeking  a  removal  could  be  guilty  of  such  laches  as  to 
prevent  it,  although  an  issue  had  not  been  made  up,  and  the  cause  might  not 
be  ripe  for  hearing,  it  is  not  necessary  now  to  decide.  It  is  sufficient  that  it 
does  not  affirmatively  appear  in  this  case,  upon  inspection  of  the  record,  that 
such  laches  existed  on  the  part  of  these  plaintiffs.  Neither  is  it  necessary  to 
decide  whether  it  is  competent  for  this  court  to  hear  evidence  on  that  point 
outside  of  the  record.  It  is  sufficient  for  us  to  decide  the  case  as  it  exists  be- 
fore us. 

We  think  that  this  is  a  controversy  between  citizens  of  different  states,  and 
that  the  application  was  made  for  removal  at  or  before  the  term  at  which  the 
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cause  could  be  first  heard,  and  that,  therefore,  it  is  properly  removed  to  this 
court. 

§  3525.  Where  the  record  of  a  state  court  is  already  iefore  the  federal  court 
a  writ  of  certiorari  to  hring  it  there  is  useless. 

The  only  object  of  a  certio7*ari^  upon  which  stress  is  sometimes  laid,  is  to 
bring  the  record  from  the  state  into  the  federal  court.  The  act  of  1875  pro- 
vides for  the  issue  of  that  writ  by  the  federal  court  in  cases  within  the  terms 
of  the  act,  and  gives  the  federal  court  power  to  enforce  the  writ.  But  here 
the  record  itself  of  the  state  court  is  before  us,  and  the  issue  of  a  certiorari 
would  therefore  be  a  useless  act.    The  motion  to  remand  is  overruled. 

IN  RE  IOWA  &  MINNESOTA  CONSTRUCTION  COMPANY, 
(Circuit  Court  for  Iowa:  3  McCrary,  310-316.     1882.) 

Opinion  by  MoCrary,  J. 

Statement  of  Facts. —  That  the  intervening  petition,  filed  in  this  case  in 
the  state  court  by  George  Boone  and  Francis  E.  Hinckley,  presents  a  contro- 
versy between  citizens  of  Illinois  on  one  side  and  citizens  of  Iowa  on  the  other 
side,  is  conceded.  But  it  is  insisted  that  the  case  was,  nevertheless,  not  re- 
movable, because  the  petition  of  intervention  is  a  supplementary  proceeding, 
so  connected  with  the  original  proceeding  as  to  form  an  incident  to  it,  and 
substantially  a  continuation  of  it.  To  determine  whether  or  not  this  is  so  we 
must  look  to  the  record.  The  proceedings  in  the  state  court  were  instituted 
in  1875  by  a  petition  presented  by  L.  Schoonover,  trustee,  alleging  that  he 
was  a  judgment  creditor  of  the  said  Iowa  &  Minnesota  Construction  Com- 
pany, and  stating  the  names  of  the  stockholders  in  that  corporation,  with  the 
sum  subscribed  by  each.  He  alleged  the  insolvency  of  the  corporation  and 
prayed  the  appointment  of  a  receiver.  This  application  was  set  down  for 
hearing  at  the  March  term,  1875,  and  notice  to  the  stockholders  was  ordered 
to  be  served  by  publication  in  a  newspaper,  and  by  sending  the  same  through 
the  mail.  At  the  said  March  term,  notice  having  been  so  given,  the  said 
L.  Schoonover  was  appointed  receiver,  and  authorized  to  dispose  of  the  assets, 
collect  the  assessments  from  stockholders  and  to  pay  the  debts.  There  was 
no  appearance  for  the  stockholders.  The  court  from  time  to  time  thereafter 
ordered  assessments  upon  the  stock  to  be  made  and  collected,  and  the  receiver 
from  time  to  time  reported  as  to  his  doings,  and  the  proceedings  were  still 
pending  and  undisposed  of  in  the  state  court  when,  on  the  7th  day  of  Novem- 
ber, 1881,  the  said  BoOne  and  Hinckley  appeared  for  the  first  time  and  filed 
therein  their  petition  of  intervention,  by  which  they  allege  in  substance  that 
they  are,  and  have  ever  since  the  commencement  of  said  proceedings  been,  resi- 
dents and  citizens  of  Illinois,  and  that  they  have  had  no  notice  of  said  proceed- 
ings. They  aver  that  a  certain  large  claim  against  the  corporation,  held  b}"^ 
one  Stacy,  for  whom  the  said  Schoonover,  the  receiver,  is  assignee,  is  fraudu- 
lent; and  that  the  said  Schoonover  has  not  defended  against  it;  and  that 
Stacy  is  in  fact  largely  indebted  to  the  incorporation.  Fraud,  collusion  and 
conspiracy  are  charged ;  and  the  prayer  is  that  there  may  be  accounting  as 
between  Stacy  and  the  corporation,  and  that  the  receiver  may  be  enjoined 
from  proceeding,  by  suits  at  law  or  otherwise,  to  collect  from  the  intervenors 
their  unpaid  stock,  and  applying  the  same  to  the  payment  of  the  alleged  fraud- 
ulent claim  of  Stacy;  also  that  the  order  appointing  said  Schoonover  as  re- 
ceiver be  set  aside. 
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§  3526.  Circumstances  under  which  intervenors  may  remove  a  cause. 

The  rule  by  which  we  are  to  be  guided  in  determining  whether  this  is  a  re- 
movable controversy  has  been  settled  by  repeated  adjudications  of  the  supreme 
court,  and  is  as  follows:  "  This  court  cannot  entertain  jurisdiction  to  set  aside 
the  judgment  of  a  state  court  for  mere  irregularity,  or  in  a  case  where  the 
proceeding  is  merely  tantamount  to  the  common-law  practice  of  moving  to 
set  aside  a  judgment  for  irregularity,  or  to  a  writ  of  error,  a  bill  of  review,  or 
an  appeal;  but  it  has  Jurisdiction  of  a  bill  to  set  aside  a  judgment  for  fraud  or 
upon  the  ground  that  it  was  rendered  by  a  court  having  no  jurisdiction." 
Gaines  v.  Fuentes,  92  U.  S.,  10;  Barron  v.  Hunton,  99  U.  S.,  80. 

That  the  removal  of  the  case  is  not  prohibited  by  the  doctrine  announced 
in  these  cases  is  clear  for  several  reasons:  (1)  The  intervening  petition  charges 
fraud,  and  is  therefore  not  in  the  nature  of  the  bill  charging  error  or  irreg- 
ularities merely.  (2)  It  charges  want  of  jurisdiction,  and  that  the  proceed- 
ings complained  of  have  been  had  without  notice  to  complainants.  For  the 
purposes  of  the  present  motion  I  suppose  this  must  be  taken  as  true.  (3)  The 
intervenors  do  not  attack  any  final  judgment  of  the  state  court,  but  only 
the  interlocutory  orders  made  from  time  to  time,  and  which,  at  the  time  of 
the  intervention,  were  still  within  the  control  of  the  state  court. 

§  3527.  Wtien  intervenors  may  remove  a  cause  on  the  ground  of  local  preju- 
dice. 

Another  consideration,  however,  is  still  more  conclusive  of  the  question. 
The  petition  for  removal  is  not  based  entirely  upon  the  citizenship  of  the  par- 
ties. It  charges  local  prejudice,  and  prays  removal  upon  that  ground  also. 
Now,  if  we  consider  the  proceeding  in  the  state  court  from  the  beginning  as 
one  suit,  and  also  assume  that  the  intervenors  had  notice,  and  w^ere  proper 
parties,  still  it  is  clear  that  there  has  never  been  a  final  trial  or  hearing,  and 
that,  therefore,  the  petition  for  removal  upon  the  ground  of  local  prejudice  is 
in  time  and  perfectly  good.  It  may  be  that,  if  these  assumptions  are  found 
upon  investigation  to  be  correct,  we  may  be  constrained  to  hold  the  inter- 
venors bound  by  some  of  the  orders  of  which  they  complain,  unless  they  can 
successfully  attack  them  for  fraud ;  but,  however  this  may  be,  the  right  of  re- 
moval is  clear.  We  are  not  called  upon  in  passing  upon  that  question  to  in- 
quire what  the  ultimate  judgment  may  be  upon  the  issues  presented.  It  is 
enough  that  the  parties  are  citizens  of  different  states;  that  the  amount  in- 
volved exceeds  $500  exclusive  of  costs;  that  the  proper  affidavit  of  prejudice 
is  filed,  and  that  the  cause  had  not  been  finally  tried  or  determined  when  the 
petition  for  removal  was  filed.    All  these  conditions  we  find  fulfilled. 

§  3528.  The  right  to  intervene  and  the  mode  of  intervention  in  loxca. 

It  remains  to  consider  the  question  whether  the  intervenors  were  parties  to 
the  suit  in  the  state  court  at  the  time  they  filed  their  petition  and  bond  for 
removal.  I  suppose  the  theory^  of  the  receiver  of  such  creditors  as  sustain  his 
action  is  that  the  intervenors  have  been  parties  from  the  beginning  by  virtue 
of  the  publication  of  notice  or  sending  thereof  through  the  mails  or  both.  If 
this  be  so,  that  is  the  end  of  the  controversy  on  this  point;  but  the  interven- 
ers deny  this,  and  assert  that  they  never  were  parties  until  they  made  them- 
selves such  by  filing  their  petition  of  intervention;  and  upon  this  theory  the 
couns3l  for  the  receiver  insist  that  they  had  no  right  to  intervene  without  leave 
of  court,  which  was  not  obtained,  and  that  they  were,  therefore,  not  parties. 
The  right  to  intervene,  under  the  code  of  Iowa,  is  given  absolutely  and  without 
condition  to  "  any  person  who  has  an  interest  in  ;^the  litigation,"  whether  he 
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be  interested  in  the  success  of  one  or  the  other  party  to  the  action,  or  against 
both.    Code  of  1873,  §  2683. 

The  manner  of  the  intervention  is  provided  by  the  same  code,  section  2685, 
as  follows:  "The  intervention  shall  be  by  petition,  which  must  set  forth  the 
facts  on  which  the  intervener  rests,  a^id  all  the  pleadings  therein  shall  he  gov- 
erned hy  the  same  principles  provided  for  in  this  chapter.  But  if  such  petition 
is  filed  during  the  term,  the  court  shall  direct  the  time  in  which  an  answer 
shall  be  filed  thereto.'* 

No  action  by  the  court  seems  to  be  necessary  to  an  intervention.  The  party 
who  intervenes  ap})ears  to  have  the  same  right  to  file  his  petition  of  interven- 
tion that  the  original  plaintiff  had  to  commence  his  suit.  There  is  no  pro- 
vision for  obtaining  leave  of  court,  and  as  he  may  file  his  petition  at  any  time, 
*' either  before  or  after  issue  has  been  joined  in  the  cause,"  it  is  clear  that  he 
may  file  it  during  a  vacation,  and  therefore  necessarily  without  leave  of  court. 
If  filed  during  term  the  court  shall  direct  the  time  in  which  the  answer  shall 
be  filed.  This  is  upon  the  supposition  that  the  advei*se  parties  are  present  and 
are  advised  of  the  filing.  If  filed  in  vacation  there  is  no  provision  as  to  the 
time  of  answering,  except  that  it  shall  be  governed  by  the  rules  prescribed  for 
pleading  in  other  cases.  I  think  the  interveners  correctly  construed  this  pro- 
vision as  authorizing  the  service  of  notice  to  the  adverse  parties  requiring  an 
answer  at  the  next  term  as  in  cases  of  original  suits.  This  ruling  is  not  in  con- 
flict with  anything  to  be  found  in  the  case  of  Barkdul  v,  Callanan,  33  la.,  391. 
In  that  case  a  petition  of  intervention  was  filed  in  vacation,  and  the  court  dis- 
tinctly say  that  such  filing  was  ''  authorized  by  section  2932  of  the  revision," 
which  is  the  same  as  section  2685  of  the  code  of  1873,  above  quoted.  The 
petition  for  intervention  was  afterwards,  upon  notice,  stricken  out  and  leave 
to  refile  was  refused.  The  court  sav:  "We  cannot  determine  the  correctness 
of  this  ruling,  for  no  exception  was  taken  to  it."  There  was  a  motion  for 
change  of  venue,  which  was  overruled,  and  the  court  say,  properly,  *'  because 
her  petition  of  intervention  had  been  stricken  from  the  files,"  and  she  was, 
therefore,  not  a  party.  The  case  does  not  hold  that  leave  of  court  is  neces- 
sary to  the  filing  of  a  petition  of  intervention,  but  on  the  contrary  holds  that 
such  a  petition  may  be  filed  in  vacation,  and  therefore  impliedly  holds  that  it 
may  be  done  without  such  leave. 

§  3529.  The  filing  of  a  petition  for  removal  ipso  facto  removes  the  cause. 

A  question  is  made  as  to  whether  it  was  necessar}^  for  intervenors  to  pre- 
sent their  petition  for  removal  to  the  state  court.  If  this  were  a  new  question 
I  should  have  grave  doubts  upon  it;  but  it  seems  to  be  settled  that  the  filing 
of  a  proper  petition  in  the  state  court  ipso  facto  removes  the  cause.  Osgood 
V.  R.  Co.,  2  Cent.  L.  J.,  273;  Merchants',  etc..  Bank  v.  Wheeler,  13  Blatch., 
218;  Connor  v.  Scott,  4  Dill.,  242;  Article  on  Eemoval  of  Causes,  2  Cent.  L. 
J.,  730,  and  cases  cited. 

§  3530.  A  petition  of  intervenition  is  in  the  nature  of  a  suit  against  defend- 
ants. 

It  has  been  suggested  that  this  proceeding  was  not  a  suit  in  the  state  court 
within  the  meaning  of  the  acts  of  congress,  and  therefore  not  removable.  I 
am,  however,  of  the  opinion  that  the  petition  of  intervention  is  in  its  nature 
a  suit  wherein  the  intervenors  seek  relief  as  against  the  defendants  therein 
named,  and  the  right  of  removal  in  such  a  case  is  not  affected  by  the  fact  that 
the  state  court  had  appointed  a  receiver  who  was  proceeding  to  wind  up  the 
affairs  of  the  corporation.    Osgood  v.  E.  Co.,  2  Cent.  L.  J.,  273.    If  we  as- 
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sume  that  the  subject-matter  of  the  controversy  was  in  the  possession  of  the 
state  court,  the  right  of  removal  still  remams,  as  was  distinctly  held  by  the  su- 
preme court  in  Kern  v.  Huidekoper,  103  U.  S.,  485  (see  pp.  490,  491).  The 
motion  to  remand  must  be  overruled. 

§  3531.  Right  of  intervenon^  to  an  inju7iction. 

The  question  of  the  right  of  the  intervenors  to  an  injunction  to  restrain  fur- 
ther proceedings  until  there  can  be  a  hearing  upon  its  merits  was  not  dis- 
cussed by  counsel  at  the  hearing,  but  I  suppose  the  granting  of  that  application 
follows  as  a  matter  of  course.  There  would  be  no  propriety  in  our  entertain- 
ing jurisdiction  of  the  case  made  by  the  intervening  petition,  and  refusing  to 
restrain  the  receiver  from  disposing  of  the  estate  and  paying  the  debts  now 
alleged  to  be  fraudulent.  A  temporary  injunction  may  therefore  issue  to  re- 
strain the  defendant  named  in  the  petition  of  intervention,  as  therein  prayed, 
until  further  order  of  the  court,  upon  the  intervenors  giving  bond  with  the 
usual  condition,  in  the  sum  of  $2,000,  with  sureties  to  be  approved  by  the 
clerk. 

§  8533.  Bjthe  act  of  April  20, 1871,  congress  did  not  intend  to  authorize  a  removal  in 
every  case  where  the  United  States  courts  would  have  original  jurisdiction,  and  the  general 
words  used  therein  do  not  extend  the  right  of  removal  beyond  the  cases  specified  in  the  vari- 
ous removal  acts.     Gaughan  r.  Northwestern  Fertilizing  Co.,*  8  Biss.,  485 ;  5  Ch.  Leg.  N.,  337. 

§  3533.  When  the  federal  conrt  acquires  jurisdiction  of  a  suit  indirectly  by  removal  from 
a  state  court,  the  question  of  jurisdiction  must  be  determined  at  the  trial  of  the  cause.  Den- 
nistoun  v.  Draper,  5  Blatch.,  836. 

§8534.  Into  n'hat  court  to  be  removed. —  If  a  United  States  court  is  held  in  the  same 
place  as  the  state  court  from  which  a  case  has  been  removed,  the  case  should  be  removed  into 
such  United  States  court,  and  not  into  one  held  elsewhere.  So  held  in  a  case  where  a  suit  was 
removed  from  a  state  court  sitting  at  Norfolk  to  the  United  States  circuit  court  held  at  Rich- 
mond, although  the  United  States  circuit  court  was  also  held  at  Norfolk.  Ck7bb  v.  Globe  Ins. 
Co.,*  3  Hughes,  451. 

§  3535.  When  one  party  is  substituted  for  another  as  defendant  by  order  of  the  state 
court,  the  suit  is  commenced,  as  far  as  the  right  of  removal  in  the  new  defendant  is  concerned, 
at  the  time  of  such  substitution.     Wehl  v.  Wald,*  17  Blatch.,  842. 

§  353G.  Replevin  suit  against  a  sheriff  to  recover  property  taken  on  attachment.  The  par- 
ties ordering  the  attachment  being  substituted  for  the  sheriff  as  defendants  under  a  state 
statute,  and  being  non-resident,  held,  that  upon  filing  a  petition  for  removal  alleging  local 
prejudice,  tlie  substituted  defendants  were  entitled  to  have  the  suit  removed.  Beecher  v. 
Giliett,*  1  Dill.,  808. 

§3537.  Declaration  against  new  defendant.— After  removal  the  plaintiff  cannot  file  a 
bill  naming  as  a  party  defendant  one  who  was  not  a  party  in  the  state  court;  but  he  may  file 
a  declaration  against  some  of  the  original  defendants,  provided  the  allegations  in  such  decla- 
ration are,  in  substance,  contained  in  the  original  complaint;  and  the  defendants  named  are 
the  only  persons  really  liable  thereon.    Fiskv.  U.  P.  R.  Co.,*  8 Blatch.,  299. 

§  3538.  Both  declaration  and  bill. —  A  plaintiff,  after  removal,  may  proceed  with  his  suit 
at  law  and  albo  file  a  bill  for  equitable  relief,  the  allegations  in  such  bill  being,  in  substance, 
the  same  as  those  in  the  original  complaint.     Ibid, 

§  3530.  A  non-resident  cannot  be  deprived  of  his  right  to  have  his  case  determineil  by  the 
federal  court.  So  held  in  a  case  where  non-resident  plaintiffs  attached  in  the  federal  court; 
and  resident  plaintiffs,  having  attached  in  the  state  court,  moved  in  the  federal  court  to  trans- 
fer the  suit  of  the  non-residents  into  the  state  court.     Bates r.  Days,*  11  Fed.  R.,  529. 

§  3540.  A  suit  could  not  bo  removed  under  section  12  of  the  judiciary  act  unless  it  might 
have  been  brought  in  the  United  States  circuit  court  by  original  process.  Smith  v.  Rives,*  2 
Sumn.,  838. 

§  3541.  The  mrrlts  of  certiorari  and  habeas  corpns,  mentioned  in  the  act  of  March  2, 1883, 
are  not  necessary  to  remove  a  case  thereunder.  They  are  issued  by  the  clerk  after  removal, 
and  simply  notify  the  state  court  that  the  cause  has  been  removed  so  that  no  further  proceed- 
ings may  be  had  in  the  state  court.     Abranches  v.  Schell,*  4  Blatch.,  256. 

g  3542.  A  question  of  the  constltntionalitj  of  a  removal  act  is  a  question  that  belongs  to 
the  trial  in  the  federal  court;  and  it  cannot  be  brought  up  on  a  motion  to  remand.  Hurray 
t?.  Patrie;*  5  Blatch.,  843. 
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§  8543.  A  stipalation  of  the  parties  for  n  receiver,  in  a  suit  brought  by  several  stockhold- 
ers of  a  compauy  against  the  company,  does  not  put  an  end  to  the  controversy,  so  that  there 
can  be  no  removal  as  long  as  the  affairs  under  the  receivership  are  still  unsettled ;  and  a  con- 
troversy springing  up  during  the  settlement  may  ailow  the  suit  to  be  removed,  if  the  neces- 
sary jurisdictional  facts  exist,  although  it  is  a  controversy  concerning  a  legal  and  not  an 
equitable  claim,    Ketchum  v.  Lumber  Co.,*  4  Fed.  R.,  139. 

§  8544.  When  snfflciently  at  issne.— Where,  after  a  suit  has  been  brought  by  stockholders 
of  a  company  against  the  company  and  others,  and  a  receiver  has  been  appointed  to  wind  up 
the  affairs  of  the  company,  one  of  the  defendants  who  has  presented  a  claim  against  the  com- 
pany answers  the  bill  setting  up  such  claim,  and  then  petitions  for  removal  under  the  act  of 
1875,  the  controversy  is  sufficiently  at  issue  to  allow  a  removal,  although  no  issue  has  been 
joined  on  the  defendant's  answer  setting  up  his  claim.     Ibid. 

g  8545.  Appeal  pending^. —  The  fact  that  appeals  to  the  state  appellate  court  are  pending  in 
incidental  matters  involved  in  a  suit  does  not  prevent  i*emoval  of  the  suit.  Farmers'  Loan 
Co.  V,  C.  P.  &  a  W.  R.  R  Co.,*  9  Biss.,  133. 

§  8546.  Renioval  by  one  of  several  defendants. —  Under  the  judiciary  act,  when  there  are 
two  defendants  who  are  entitled  to  remove,  and  only  one  appears  in  the  state  court,  that  one 
alone  cannot  remove  if  the  judgment  or  decree  in  the  suit  must  be  joint;  and  a  party  who 
has  not  petitioned  for  removal  cannot  be  compelled  to  do  so  by  liis  co-defendant.  It  is  not 
necessary,  however,  that  all  the  defendants  should  make  application  lor  removal  at  the  same 
time,  but  they  may  do  so  as  they  are  brought  into  the  state  court;  and  then  when  all  have 
come  in,  if  all  have  not  petitioned  to  have  the  case  removed,  the  federal  court  will  remand 
the  whole  cause  to  the  state  court.     Ward  v.  Arredondo,  1  Paine,  410. 

^  8547.  The  act  of  July  27,  1S68,  U  constitutional ;  and  under  such  act,  as  well  as  under 
the  removal  acts  of  1833  and  1863,  the  whole  case  is  removed  if  any  part  is.  Fisk  v.  U.  P. 
R.  R.  Co.,*  6  Blatch.,  862. 

§  854S.  Salt  to  qniet  title.—  Proceedings  brought  under  the  Iowa  code  to  quiet  title  and 
possession  of  real  estate  may  be  removed  to  a  United  States  court,  although  not  framed  ac- 
cording to  the  mode  of  proceeding  prescribed  for  courts  of  the  United  States.  Oridley  v» 
Westbrook.  23  How.,  503. 

§  8549.  Territorial  court.—  Before  the  act  of  March  8, 1873,  the  district  court  of  the  United 
States  for  the  middle  district  of  Alabama  was  a  court  invested  with  circuit  court  powers,  and 
had  jurisdiction  over  cases  removed  from  the  state  courts  within  the  territorial  limits.  An 
order,  therefore,  of  a  state  court,  made  before  such  act,  removing  a  case,  which  was  within 
the  territorial  limits  of  such  United  States  court,  to  the  circuit  court  of  the  United  States  for 
another  district,  was  void.     Ex  parte  State  Ins.  Co..  18  Wall.,  417. 

J5  8550.  Privilege  under  act  of  congress.—  There  can  be  no  writ  of  error  from  the  supreme 
court  of  the  United  States  to  a  state  court  where  the  decision  cf  the  latter  has  been  in  favor 
of  a  privilege  claimed  under  the  act  of  congress,  but  only  when  the  decision  has  been  against 
such  a  privilege.  So,  no  writ  of  error  lies  for  granting  a  petition  for  removaL  Gordon  v. 
Coldcleugh.  3  Cr.,  269. 

§  8551.  If  the  supreme  court  of  a  state  has  made  a  mistake  In  regard  to  fads  in  a  case, 
the  circuit  court  of  the  United  States  will  not,interfere  to  correct  such  mistake;  but  will  re- 
quire the  ))arties  to  go  to  the  state  court  to  have  the  mistake  rectified.  Kennicott  v.  Super- 
visors of  Wayne  Co.,  6  Biss.,  138. 

g  8552.  No  distinction  between  law  and  equity. —  When  by  state  practice  no  distinction  is 
made  between  proceedings  in  law  and  in  equity,  a  suit  removed  to  the  federal  court  will  go 
to  that  side  of  the  court  where  tho  appropriate  remedy  could  be  obtained.  Benedict  r. 
Williams,  10  Fed.  R.,  208. 

g  8558.  Where  the  complaint  in  a  cause  removed  to  a  federal  court  prays  for  purely  equi- 
table and  purely  legal  relief,  the  plaintiff  will  be  required  to  replead  and  recast  his  complaint 
into  two  cases.     La  Mohe  Mfg.  Co.  v.  National  Tube  Works  Co.,*  13  Blatch.,  432. 

§  8554.  Want  of  Jurisdiction. —  If  the  petition  and  other  parts  of  the  record  do  not  show 
a  case  of  which  the  circuit  court  has  jurisdiction,  the  jurisdiction  of  the  state  court  U  not 
ousted.    Taylor  v.  Rockefeller,*  18  Am.  L.  Reg.  (N.  S.),  29i<. 

g  8555.  Where  both  Judges  of  the  circuit  court  were  incompetent  to  hear  a  case  by  rea> 
son  of  interest,  it  was  held  that  the  case  should  be  removed,  under  the  act  of  February  28, 
1839,  section  8  (5  Stat,  at  Large,  322),  to  the  nearest  circuit  court  in  the  circuit,  unless  that 
court  was  incompetent  in  point  of  law  to  try  it.     Richardson  r.  B:>ston,  1  Curt..  250. 

§8550.  Bight  not  lost  by  going  to  trial  in  state  court.— A  party  having  a  right  to  re- 
move does  not  lose  that  righ't  because,  after  a  state  court  has  refused  to  remove  his  case,  he 
has  made  defense  in  that  court.     Steamship  Co.  v.  Tugman,*  16  Otto,  118. 

$  8557.  A  party  whose  application  for  removal,  under  the  act  of  March  3, 1875,  is  disre- 
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garded  by  the  state  court  does  not  lose  his  right  of  removal  by  going  to  trial  there  on  the 
merits.    Railroad  Co.  v.  Mississippi,  12  Otto,  135. 

§  855 S,  A  party  loses  none  of  his  rights  if  he  goes  to  trial  in  a  state  court  on  the  merits, 
after  he  has  filed  his  petition  for  removal,  and  the  state  court  has  wrongfully  refused  to  give 
up  its  jurisdiction.  If  the  highest  court  of  the  state  decides  against  him  he  has  his  writ  of 
error  from  the  supreme  court  of  the  United  States.    Railroad  Co.  v,  Koontz,  14  Otto,  5. 

§  8559.  If  a  party,  entitled  to  a  removal,  has  failed  to  obtain  it,  and  is  forced  to  trial  in  the 
state  court,  he  loses  none  of  his  rights  by  defending  the  action.  Removal  Cases,  10  Otto, 
457. 

§  3560.  The  removal  of  caiiBes  by  BtipDlatlon  merely  is  not  favored,  and  it  seems  that  par- 
ties will  not  be  allowed  to  stipulate  as  to  the  existence  of  jurisdictional  facts.  So  held  in  a 
case  where  the  existence  of  facts  necessary  to  removal  was  not  set  forth  in  an  i^reement  to 
remove.     Kingsbury  v.  Kingsbury,*  8  Biss.,  60. 

§  8561.  A  minor  is  incapable  of  consenting  to  a  removal.    Ibid, 

§  8562.  Mere  consent  of  parties  cannot  confer  jurisdiction  on  the  United  States  courts; 
but  when  such  a  court  has  previously  acquired  jurisdiction  over  the  subject-matter  of  a  suit, 
then  a  removal  may  be  had  by  consent,  since  it  might  have  been  compelled  by  injunction. 
So  held  in  a  case  where  a  United  States  court,  having  jurisdiction  over  certain  property,  had 
appointed  a  receiver;  and  afterwai'ds,  a  suit  concerning  such  property  having  arisen  in  a  state 
court,  and  having  been  removed  to  the  United  States  court  by  consent  of  parties,  without 
showing  the  facts  necessary  to  confer  jurisdiction,  it  was  contended  that  the  United  States 
court  liad  no  right  to  entertain  the  suit.     People's  Bank  v.  Calhoun,*  12  Otto,  256. 

§  8568.  It  is  a  doubtful  practice  to  allow  cases  to  be  removed  from  the  state  courts  to  fed- 
eral courts  upon  stipulation  of  the  parties.  If  allowable,  the  stipulation  must  admit  the  ex- 
istence of  jurisdictional  facts.  A  minor  cannot  consent  or  stipulate  for  such  a  removal. 
Neither  can  his  guardian  ad  litem  or  any  other  person  for  him.  Kingsbury  v.  Kingsbury,* 
8Ch.  L.  N..  SaO. 

§  8564.  The  proceedings  in  a  ease  after  removal  are  governed  by  the  rules  of  the  federal 
courts ;  and.  if  necessary,  must  be  amended  to  conform  thereto.  The  plaintiff,  however,  will 
not  be  held  to  a  technical*  observance  of  forms  so  far  as  the  mere  title  to  an  action  is  con- 
cerned. So  held  in  a  case  removed  from  a  state  court  when  the  distinction  between  legal  and 
equitable  proceedings  had  been  abolished.    Toucey  v.  Bawen,*  1  Biss.,  81. 

§  8565.  A  motion,  after  removal,  to  dissolve  an  injunction  granted  by  the  state  court  will 
not  be  entertained  except  upon  leave  previously  obtained.  Carrington  v.  Florida  K.  R.  Co.,* 
9Blatch.,  468. 

§  8566.  Under  the  act  of  congress  of  1866,  amended  by  the  act  of  March  2.  1867,  concerning 
the  removal  of  cases  from  state  to  federal  courts,  removad  must  take  place  after  issue  is  joined, 
and  the  pleadings  which  make  up  the  issue  must  be  given  the  same  effect  in  the  federal  court 
88  would  have  been  given  them  in  the  state  court.  The  federal  court  will  try  the  case  as  if  it 
were  the  state  court.  Hence  defenses  not  allowable  in  suits  originally  brought  in  the  federal 
court  will  be  allowed  in  these  removed  suits.     Ackerly  v.  Vilas,  5  Ch.  Leg.  N.,  73. 

§  8567.  Power  to  enforce  the  right. —  A  writ  of  error  from  the  supreme  court  lies  to  a  state 
court  for  refusal  to  allow  a  case  to  be  removed  to  the  circuit  court.  Kanouse  v.  Martin,  14 
How.,  23. 

§.8568.  If  a  state  court  wrongfully  refuses  to  allow  a  case  to  be  removed  the  circuit  court 
of  the  United  States  has  no  power  to  grant  a  mandamtui  ordering  the  removal ;  but  the  remedy 
in  such  case  is  by  appeal  to  the  supreme  court  of  the  state,  and  afterwards,  if  necessary,  by 
writ  of  error  to  the  suprei;ne  court  of  the  United  States.    Hough  v.  W.  Trans.  Co.,  1  Biss.,  425. 

§  8569.  The  twenty-fifth  section  of  the  judiciary  act,  which  allows  certain  cases  pending  in 
state  courts  to  be  removed  to  the  United  States  supreme  court  by  writ  of  error,  is  within  the 
implied  powers  of  the  constitution.  The  remedy  of  removal  of  suits  would  be  utterly  inade- 
quate to  the  purposes  of  the  constitution  if  it  could  act  only  on  parties  and  not  upon  state 
courts.  In  suits  at  law  remanded  by  the  supreme  court  to  stato  courts,  if  the  mandate  be  not 
properly  executed,  a  writ  of  error  is  the  proper  remedy.  Martin  v.  Hunter^s  Lessee,  1  WalL, 
804. 

§  8570.  A  federal  circuit  court  may  enforce  the  right  of  transfer  from  state  to  federal  court, 
given  by  act  of  congress,  by  mandamus  to  a  state  court.  Spraggins  t?.  The  County  Court  of 
Humphries,*  1  Cooke  (Tenn,),  160, 

§8571.  Removal  carries  snbject-matter. —  When  a  case  is  removed  it  carriea  with  it  into 
!he  federal  court  the  subject-matter  of  the  controversy,  although  at  tli^  time  of  removal  that 
^vas  in  possession  of  the  state  court,  for  when  the  removal  is  accomplished  the  state  court  is 
1  ;ft  without  any  case,  authority  or  process  by  which  it  can  retain  possession  of  the  rea.  Kern 
^.  Huidekoper,  13  Otto,  485. 
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§  8572.  The  fact  that  the  state  coart  has  possession,  through  a  receiver,  of  the  property  of 
a  railroad,  and  that  collateral  issues  connected  with  such  property  have  sprung  up,  does  not 
prevent  a  suit,  brought  to  determine  the  rights  in  such  property,  from  being  removed  into 
the  federal  court,  and  it  will  carry  with  it  the  possession  of  the  property.  Osgood  v.  Chicago, 
D.  &  V.  R.  R.  Co.,*  6  Biss.,  830, 

g  8578.  Waiver. —  A  defendant,  by  obtaining  a  removal  and  filing  a  transcript  of  the  rec- 
ord, does  not  make  such  an  appearance  as  to  waive  a  defective  service  of  process  when  his 
first  act,  both  in  the  state  court  and  in  the  United  States  court,  is  to  except  to  such  process. 
Parrott  v.  Gold  Life  Ins.  Co.,*  5  Fed.  R.,  891. 

§  3574.  Acknowledgment  of  service  of  notice  to  declare,  given  under  the  provisions  of  sec- 
tion 3  of  the  act  of  March  2,  1888,  by  the  attorney  for  the  plaintiff,  waives  any  irregularity 
in  the  removal  proceedings.    Abranches  v.  Schell,*  4  Blatch.,  258. 

§  8575.  A  party  is  held  to  have  waived  his  right  of  removal  in  a  case  where  he  has  at- 
tempted to  exercise  it,  and  has  failed,  by  neglect,  to  perfect  the  removal,  and  when  a  subse- 
quent removal  would  cause  a  delay  to  the  presumed  prejudice  of  the  other  party.  McLean 
17.  St.  Paul  &  Chicago  R'y  Co.,*  17  Blatch..  868. 

§  3576.  The  right  of  removal  may  be  waived,  and  when  a  defendant,  after  a  case  was  be- 
gun in  a  state  court,  consented  to  a  reference,  hddf  that  he  had  waived  his  right  to  remove. 
Hannover  Nat.  Bank  v.  Smith,*  13  Blatch.,  224. 

§  8577.  A  party  who  files  a  second  petition  for  removal  after  a  cause  has  been  remanded  to 
the  state  court,  in  which  petition  he  avers  that  the  cause  is  then  pending  before  the  state 
court,  thereby  acquiesces  in  tlie  remand;  and  he  cannot  thereafter  object  to  such  remand. 
McLean  v.  St.  Paul  &  Chicago  R'y  Co.,*  17  Blatch.,  863. 

§  8578.  A  party  does  not  waive  any  right  he  may  have  to  have  a  case  remanded  to  the, 
state  court,  after  removal  thence,  because  he  allows  a  term  of  the  federal  court  to  go  by  with- 
out objection,  provided  he  takes  no  steps  in  the  case  before  moving  to  remand.    Young  v, 
Andes  Insurance  Co.,*  1  Flip.,  599. 

g  85  79.  A  party  does  not  waive  the  right  to  have  a  case,  improperly  removed,  dismissed 
by  the  federal  court  because  he  does  not  move  to  dismiss  until  two  terms  have  gone  by,  pro- 
vided he  makes  no  pleading  before  the  motion  to  dismiss.    Brice  v.  Somers,*  1  Flip.,  574. 

g  8580.  Remanding  snit. —  The  order  of  a  circuit  court  remanding  a  suit  removed  to  it 
from  a  state  court  is  reviewable  by  the  supreme  court  of  the  United  States  on  writ  of  error 
or  appeal.    Ayers  v,  Chicago',  11  Otto,  184. 

§  8581.  A  motion  to  remand  cannot  be  granted  unless  the  grounds  upon  which  it  is  based 
appear  on  the  redord.    McBratney  v.  Usher,*  1  Dill.,  867. 

g  8582.  On  a  motion  to  remand  the  truth  of  the  averment  required  by  the  act  of  July  27, 
1868,  to  be  made  by  a  defendant  corporation  desiring  removal,  that  it  has  a  defense  arising 
under  and  by  virtue  of  the  constitution,  or  of  any  treaty  or  law  of  the  United  States,  cannot 
be  controverted  or  inquired  into.    Texas  v.  Texas  &  Pacific  R.  R.  Co.,*  8  Woods,  808. 

§  8583.  When  the  proceedings  for  removal  were  in  conformity  with  the  act  of  congress 
under  which  they  took  place,  held,  the  facts  alleged  to  give  the  federal  court  jurisdiction 
could  not  be  contested  upon  motion  to  remand,  but  must  be  determined  at  the  trial.  Dennis- 
touu  V,  Draper,*  5  Blatch.,  886. 

g  8584.  Where  facts  setting  out  a  proper  case  for  removal  are  averred  by  the  petitioning 
party,  such  facts  must  be  accepted  as  true  until  the  trial  of  the  cause  in  the  federal  court ; 
and  they  cannot  be  contradicted  upon  a  motion  made  in  the  federal  court  to  stay  further 
proceedings  in  the  case  in  the  state  court  nor  upon  a  motion  to  remand.  Fisk  v.  U.  P.  R.  R, 
Co.,*  6  Blatch.,  862. 

g  8585.  Under  the  fifth  section  of  the  act  of  March  8, 1875,  a  suit  may  be  remanded  at  any 
time  after  removal,  if  it  appears  to  the  court  that  the  suit  is  not  within  its  jurisdiction ;  and, 
therefore,  such  want  of  jurisdiction  may  be  shown  at  the  trial.  Kain  v,  Texas  Pacific  R.  R. 
Co.,*  22  Int.  Rev.  Rec.,  46. 

g  8580.  Where  a  case  has  been  wrongly  removed  from  a  state  court  to  a  circuit  court  the 
latternvili  remand  it  to  the  state  court,  even  although  it  has  been  docketed.  State  of  New 
Jersey  v.  Babcock,  4  Wash.,  844. 

g  8587.  A  plaintiff  cannot  move  to'  remand  a  cause  if,  after  the  filing  of  the  record  of  re- 
moval in  the  United  States  court,  he  has  pleaded  anew  there  without  suggesting  that  the  case 
was  improperly  removed.    Carrington  v.  Florida  R.  R.  Co.,*  9  Blatch.,  467. 

g  858H.  An  order  by  a  circuit  court  remanding  a  case  to  the  state  court  is  reviewable  by 
the  supreme  court  of  the  United  States  on  writ  of  error,  if  it  is  a  suit  at  law;  on  appeal,  if  it 
is  a  suit  in  equity.  But  if  such  an  order  made  in  a  suit  at  law  be  carried  up  on  appeal,  the 
sopceme  court  will  not  delay  a  decision  on  the  merits  because  it  should  have  been  carried 
ap  on  writ  of  error.     Babbitt  v,  Clark,  13  Otto,  606. 

g  8589.  If,  after  removal,  the  record  shows  no  jurisdiction^  the  cause  will  be  remanded 
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» 
upon  motion ;  but  if  want  of  jurisdiction  is  not  apparent  on  the  record  it  can  only  be  taken 
advantage  of  upon  a  plea  to  the  jurisdiction  in  regular  form.   So  held  in  a  case  where  a  paper 
called  a  ''  petition  to  remand'*  was  filed  setting  up  facts  not  shown  in  the  record.    Hoyt  v. 
Wright,*  1  McC,  130. 

§  8500.  The  affirmative  is  with  a  defendant  who  seeks  removal  to  establish  his  citizenship ; 
and  his  oath  ib  prima  facie  evidence  thereof.  If  the  removal  proceedings  have  been  regular, 
and  the  defendant,  on  plaintiff's  motion  to  remand,  disputes  the  plaintiff's  claim  that  such 
citizenship  is  not  as  set  forth,  it  is  not  proper  practice  to  remand  on  motion.  Heath  v.  Aus- 
tin,* 12  Blatch.,  820. 

§  8591.  The  federal  courts  have  a  right  to  decide  upon  the  question  of  their  own  jurisdic- 
tion, and  to  remand  a  cause  if  sufficient  grounds  for  removal  are  not  shown.  So  Jield  in  a 
case  where  it  was  contended  that  a  United  States  district  court  was  bound  to  receive  as  satis- 
factory certain  evidence  of  citizenship  as  shown  by  removal  proceedings.  Urletiqui  v,  D'Ar- 
bel,*  9  Pet.,  692. 

§  8592.  Mandamus  will  not  lie  to  compel  a  circuit  court  to  remand  a  case  to  the  state  court 
after  it  has  refused  to  do  so.  The  whole  case  may  be  reviewed  after  final  judgment  if  the 
matter  in  dispute  exceeds  $3,000;  if  it  does  not,  then  the  judgment  of  the  circuit  court  in  re- 
fusing to  remand  is  final.    Ex  parte  Hoard,*  15  Otto,  578. 

§  8598,  Appearance. —  Under  section  12  of  the  judiciary  act  the  removal  of  a  cause  by  the 
defendant  is  a  sufficient  appearance  to  give  the  federal  court  jurisdiction  over  him.  Barney 
V.  Globe  Bank,*  5  Blatch.,  107. 

§  8594.  A  voluntary  appearance  by  the  defendants  in  the  state  court  is  not  such  a  submis- 
sion to  the  jurisdiction  of  that  court  that  a  petition  for  removal,  under  the  act  of  1875,  cannot 
ba  filed  by  them.    Stevens  v,  Richardson,*  9  Fed.  R.,  191. 

g  8595.  An  infant  was  sued  in  a  state  court.  There  was  no  service  of  process  upon  him, 
but  his  father,  as  his  next  friend,  removed  the  cause.  After  removal  the  father  was  regu- 
larly appointed  guardian,  and,  as  such,  filed  his  appearance  in  the  federal  court.  Held,  first, 
that  where  there  is  an  infant  defendant  there  can  be  no  removal  unless  either  he  has  been 
brought  into  the  state  court  by  effectual  process,  or  there  has  been  an  appearance  in  the  state 
court  in  his  behalf  by  some  representative  authorized  by  the  state  law  to  appear  for  him 
without  process;  and  that  a  voluntary  appearance  by  a  guardian,  after  removal,  cannot  bind 
an  infant  in  a  federal  court,  although,  if  made  before  removal,  it  might  have  been  sufficient 
to  bind  the  infant  under  the  state  statutes,  and  therefore  allow  a  removal,  jurisdiction  over 
the  defendant  having  once  been  obtained ;  second,  that  the  next  friend,  after  becoming  reg- 
ular guardian,  cannot  ratify  his  acts  iu  the  former  capacity  so  as  to  cure  defective  service 
and  perfect  the  right  to  removal.     Woolridge  v.  M'Kenna,  8  Fed.  R.,  QoO. 

§  8596.  All  the  defendants  need  not  have  appeared  or  have  been  brought  into  court  in  order 
that  a  petition  for  removal  may  be  filed  by  those  that  are  in  court;  otherwise  the  time  for 
filing  the  petition  might  elapse  and  the  right  of  removal  be  lost.  Field  r.  Lownsdale,*  Deady, 
288. 

§  8597.  Although  filing  a  petition  in  a  state  court  to  remove  a  case  therefrom  to  a  federal 
court  is  sufficient  appearance  to  answer  the  requirements  of  the  judiciary  act,  it  is  probably 
not  such  a  general  appearance  as  to  waive  irregularities  in  the  writ  or  its  service.  Certainly 
it  will  not  waive  fraud  in  procuring  the  service.  Thus  where  a  plaintiff  decoyed  personal 
property  into  a  state  and  replevied  it,  the  defendant  may  remove  the  case  to  a  federal  court, 
and  there  on  motion  obtain  the  dismissal  of  the  writ.    Moynahan  v.  Wilson,*  6  Cent.  L.  J.,  28. 

§  8598.  A  8uit  which  was  pending  in  a  territorial  court  when  the  territory  was  admitted 
as  a  state  is  not  a  suit  brought  in  a  state  court  and  therefore  cannot  be  removed  under  the  act 
of  1875.    Ames  r.  Colorado  Co.,*  4  Dill.,  260. 

§  8599.  A  suit  was  pending  in  the  supreme  court  of  the  territory  of  Colorado  at  the  time  of 
the  admission  of  Colorado  as  a  state.  The  court,  in  consequence  of  the  provisions  of  section  8 
of  the  act  of  June  26,  1876,  refused  to  entertain  the  case  unless  the  parties  would  submit 
themselves  to  its  judgment.  They  did  so  in  writing.  The  case  having  been  sent  down  to  the 
lower  court,  a  petition  for  removal  was  then  filed  under  the  above  act.  Held,  the  right  to 
remove  had  been  waived  by  voluntary  submission  to  the  state  court.  Gaffney  v,  Gillette,*  4 
Dill.,  264. 

§  8600.  A  suit  pending  in  the  territorial  court  of  Colorado  at  the  time  of  her  admission  as 
a  state  cannot  be  removed  under  the  act  of  June  26,  1876,  unless  it  appears  on  the  record 
that  the  suit  might  have  been  originally  brought  in  a  federal  court.  A  parly  seeking  to  re- 
move under  section  8  of  the  above  act  will  be  held  to  have  waived  his  right  to  do  so,  if  after 
the  right  accrued  he  has  voluntarily  taken  active  steps  in  the  local  court.  Qucere,  whether 
upon  the  above  state  of  facts  the  suit  could  be  removed  under  the  general  removal  acta.  Ames 
v.  Railroad  Co.,*  4  Dill.,  252. 
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§  8601.  Repealing^  Act8.<^  The  removal  act  of  1875  is  not  in  conflict  with  section  648,  Re- 
▼ised  Statutes;  does  not  supersede  it;  and  does  not  preclude  the  removal  of  a  suit  of  the  class 
defined  in  such  section  in  the  mode  there  prescribed.    Venable  v,  Richards,  15  Otto,  636. 

§  8602.  Subdivision  1  of  section  689  of  the  Revised  Statutes  is  repealed  by  the  act  of  March 
8,  1875.     La  Mothe  Mfg.  Co.  v.  National  Tube  Works  Co.,*  15  Blatch.,  432. 

g  8608.  The  act  of  1875  does  not  repeal  the  second  and  third  subdivisions  of  section  689  of 
the  Revised  Statutes.     New  Jersey  Zinc  Co.  v.  Trotter,*  17  Am.  L.  Reg.  (N.  S.),  876. 

§8604.  The  act  of  March  8,  1875,  does  not  repeal  the  act  of  1807,  known  as  the  '*  local 
prejudice  act."    Dennis  v.  County  of  Alachna,  8  Woods,  683. 

§  3605.  The  removal  act  of  1867  was  repealed  by  that  of  1875.    Burdick  v.  Hale  *  7  Biss.,  96. 

S  8606.  The  acts  of  July  27,  186C,  and  of  March  2,  1867,  are  in  no  wise  repugnant;  and  the 
latter,  instead  of  repealing  the  former,  merely  adds  another  cause  of  removal.  Fields  v» 
Lamb,*  Deady.  430. 

§  8607.  The  removal  act  of  1875  does  not  require  that  the  order  for  the  removal  of  a  cause 
should  be  made  before  the  appearance  of  the  defendant.    Houser  v.  Clayton,*  8  Woods,  273. 

§  8608.  The  circuit  court  of  the  **  proper  district,"  within  the  meaning  of  the  second  section 
of  the  act  of  March  8,  1875,  is  the  circuit  court  of  the  district  within  the  territorial  limits  of 
which  the  suit  is  pending  in  the  state  court.  Knowlton  v.  Congress  Spring  Co.,*  18  Blatch., 
170. 

g  8609.  Under  the  removal  act  of  March  8,  1875,  section  2,  to  be  removable  a  suit  must  be 
one  of  a  civil  nature,  and  the  matter  in  dispute  must  exceed  the  sum  or  value  of  $500,  exclu- 
sive of  costs;  and,  in  addition,  the  suit  must  be  either  one  arising  under  the  constitution  or 
laws  or  treaties  of  the  United  States,  or  elbe  must  be  one  in  which  the  United  States  are  the 
plaintiff  or  the  petitioner,  or  else  roust  be  one  in  which  there  is  a  controversy  between  citizens 
of  different  states,  or  else  must  be  one  in  which  there  is  a  controversy  between  citizens  of  the 
same  state  claiming  lands  under  grants  of  different  states,  or  else  must  be  one  in  which  there 
is  a  controversy  between  citizens  of  a  state  and  foreign  states,  citizens  or  subjects.  Low  v. 
Wayne  Co.  Savings  Bank,  14  Blatch.,  449. 

§  3610.  Intervenors  have  the  same  right  to  remove  a  case  as  if  they  had  been  original  par- 
ties, such  riglit  running  from  the  time  of  intervention ;  and  if  the  petition  for  removal  is  filed 
at  the  time  of  intervention,  an  allegation  of  the  citizenship  of  the  parties  in  the  present  tense 
is  sufficient,  although  if  the  petition  for  removal  is  filed  after  intervention  it  must  be  shown 
that  the  ])rc\>*  r  <  itizi  nship  existed  when  the  intervention  took  place.  So  in  an  ejectment  case 
where  a  party  intervened,  claiming  to  have  bought  the  land  after  the  beginning  of  the  suit, 
and  filed  a  petition  for  removal,  at  the  same  time  setting  forth  that  he  was  then  a  citizen  of 
&  difff'rent  state  from  the  plaintiff,  held,  the  case  was  removable  under  the  act  of  1875.  Bur- 
dick r.  Peterson,*  2  McC,  135. 

§  3611.  Corporations,  as  well  as  individuals,  may  remove  under  the  act  of  March  2,  1867, 
and  the  necessary  affidavit  may  be  made  by  the  proper  officers  of  the  corporation.  Farmers* 
Loan  and  Trust  Co.  v.  Maquillan,*  8  Dill.,  879. 

§  8612.  A  roceivrr  c.f  u  national  bank  is  not  entitled,  as  such,  to  sue  and  be  sued  in  the 
federal  courts;  and  if  sued  in  a  state  court  he  cannot  remove  on  the  ground  of  his  office. 
Bird  V.  Cockrem,*  2  Woods,  82. 

§3613.  A  collector  of  customs  who  is  made  garnishee  of  goods  belonging  to  the  defend- 
ant, and  held  by  him  for  duties,  may  remove  the  suit  to  the  federal  court.  Fischer  v.  Dan- 
distal,  9  Fed.  R.,  145. 

^'  3614.  Local  law  prohibiting  remoTal.— Under  the  constitution  of  the  United  States  and 
the  judiciary  act  of  1769  every  citizen  is  entitled  to  remove  to  the  federal  courts  all  cases 
brought  against  him  in  a  state  court  other  than  those  of  his  own  state,  and  a  law  of  Wiscon- 
ein  prohibiting  foreign  insurance  companies  from  transacting  business  within  that  state  un- 
less they  sign  an  agreement  not  to  exercise  such  right  is  unconstitutional,  and  compliance 
with  it  is  not  binding.     Insurance  Co.  v.  Morse,  20  Wall.,  445;  10  Alb.  L.  J.,  877. 

^  3615.  Where  a  license  to  a  foreign  corporation  to  do  business  in  Wisconsin  was,  in  pur- 
suance of  statute,  granted  upon  condition  that  the  corporation  should  not  remove  any  suit  to 
the  United  States  court,  and  such  statute  was  held  unconstitutional,  the  secretary  of  state  was 
held  to  have  no  right  to  revoke  such  license  for  breach  of  the  condition.  Hartford  Lasurance 
Ca  V.  Doyle,  6  Biss.,  461. 

523 


i$§  8«16-^628.  PRACTICE.— REMOVAL  OF  SUIT& 

2.  Removal  on  Oround  of  Citizenship. 
a.  In  General. 

SUMMABY  —  PcW/ion  to  skoto  cittzenship  affirmatively,  §8616.— -4c<  of  1867  constitutional, 
%  8617.—  Change  of  residence  to  acquire  citizenship,  §  8618.—  Under  act  of  1867  all  defend- 
ants must  he  non-residents,  §  8619. —  Under  act -of  187$  parties  tobe  arranged  by  interests, 
§  8620. — State  court  cannot  require  proof  of  citizenship,  §  8621. —  Citizenship  at  time  of 
.    removal  determines  right,  §  8622.—  Separable  controversy  under  act  of  1876,  g  3623. 

§  SBlft.  In  order  to  obtain  a  removal  under  section  12  of  the  judiciary  act  of  1789,  the  peti- 
tion must  show  affirmatively  that  the  plaintiff  was  a  citizen  of  the  state  where  the  suit  was 
brought  when  the  suit  was  begun.     Insurance  Co.  v.  Pechner,  §  8624. 

§  8017.  The  act  of  March  2,  1867,  is  constitutional,  and  gives  a  right  of  removal  to  either 
party  upon  the  conditions  therein  set  forth.    Johnson  v,  Monell,  g§  3625>8627. 

§  8618.  The  fact  that  a  party  has  made  a  change  of  residence  in  order  to  effect  the  removal 
of  a  case  pending  in  a  state  court  does  not  prevent  such  removal  if  the  change  is  made  bima 
Me.    Ibid. 

§  8619.  Under  the  act  of  March  2,  1867,  a  suit  cannot  be  removed  if  one  of  the  defendants, 
as  well  as  the  plaintiff,  is  a  citizen  of  the  state  where  the  suit  is  brought.  Either  the  plaiutiffs 
or  the  defendants  may  remove ;  but  all  the  plaintiffs  or  all  the  defendants  must  join  in  the 
petition ;  and  the  party  petitioning  must  consist  entirely  of  non-residents.  Cose  of  the  Sew- 
ing  Machine  Companies,  g§  8628-8688. 

§  8620.  Under  the  act  of  March  8,  1875,  the  parties  to  a  suit  may,  for  purposes  of  removal, 
be  arranged  on  opposite  sides  in  accordance  with  the  facts ;  and  if  it  then  appears  that  thoae 
on  one  side  are  all  citizens  of  different  states  from  those  op  the  other,  the  suit  may  be  removed 
by  either  side.     Removal  Cases,  gg  8684-8644. 

§  8621.  Where  the  record  discloses  such  citizenship  as  to  allow  a  removal,  it  is  error  in  the 
state  court  to  retain  the  cause  on  the  ground  that  requisite  citizenship  is  not  proved.    Ibid, 

§  8622.  Under  the  act  of  March  8,  1875,  citizenship  at  the  time  the  petition  for  removal  is 
filed,  and  not  at  the  time  the  suit  is  brought  in  the  state  court,  determines  removability. 
Curtin  v.  Decker,  §  8645. 

g  8628.  If  a  suit  contains  no  separable  controversy,  wholly  between  citizens  of  different 
states,  as  provided  by  the  second  clause  of  the  second  section  of  the  act  of  March  8,  1875,  it 
cannot  be  removed  under  that  act  on  the  ground  of  citizenship,  unless  all  the  necessary  par- 
ties on  one  side  are  citizens  of  a  different  state  or  states  from  all  the  necebsary  parties  on  the 
other.     Blake  v.  McKim,  g§  8646,  8647. 

[Notes.— See  gg  8648-869^]. 

INSURANCE  COMPANY  v.  PECHNER 
(5  Otto,  188-186.     1877.) 

Error  to  the  Court  of  Appeals  of  the  State  of  New  York. 

Statement  of  Facts. —  The  defendant's  petition  set  out  that  "as  your  peti- 
tioner is  informed  and  believes,  Isador  Pechner,  the  plaintiff  in  said  action,  is 
a  citizen  of  the  state  of  New  York."  This  having  been  held  an  insufficient 
allegation  of  citizenship  to  effect  a  removal  this  writ  of  error  was  brought. 

Opinion  by  Waite,  C.  J. 

The  application  for  removal  in  this  case  was  made  under  section  12  of  the 
judiciary  act  of  1789.  1  Stat.,  79.  That  section,  so  far  as  it  is  important  for 
the'determination  of  this  case,  reads  as  follows: 

"  If  a  suit  be  commenced  in  any  state  court,  ...  by  a  citizen  of  the 
state  in  which  the  suit  is  brought  against  a  citizen  of  another  state,  .  .  . 
and  the  defendant  shall,  at  the  time  of  entering  his  'appearance  in  such  state 
court,  file  a  petition  for  the  removal  of  the  cause  for  trial  into  the  next  circuit 
court,  ...  it  shall  then  be  the  duty  of  the  state  court  to  .  .  .  pro- 
ceed no  further  in  the  cause." 
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§  8624.  Under  the  judiciary  act  of  1789  the  petition  for  removal  should  ehow 
affirmatively  that  the  proper  citizenship  existed  when  the  suit  was  begun  in  the 
state  court. 

Clearly  this  has  reference  to  the  citizenship  of  the  parties  when  the  suit  is 
begun ;  for  the  language  is, ''  If  a  suit  be  commenced  by  a  citizen  of  the  state  in 
which  the  suit  is  brought  against  a  citizen  of  another  state,  the  defendant 
may,  when  he  enters  his  appearance^  petition  for  its  removal."  The  phrase- 
ology employed  in  the  acts  of  1866  (14  Stat,  307),  1867  (id.,  558),  and  1875  (18 
id.,  470),  and  in  the  Eevised  Statutes  (sec.  639),  is  somewhat  different,  and  we 
are  not  now  called  upon  to  give  a  construction  to  the  language  there  used. 
As  to  the  act  of  1789,  we  entertain  no  doubt  in  this  particular. 

This  right  of  removal  is  statutory.  Before  a  party  can  avail  himself  of  it 
he  must  show  upon  the  record  that  his  is  a  case  which  comes  within  the  pro- 
visions of  the  statute.  His  petition  for  removal,  when  filed,  becomes  a  part 
of  the  record  in  the  cause.  It  should  state  facts  which,  taken  in  connection 
with  such  as  already  appear,  entitle  him  to  the  transfer.  If  he  fails  in  this,  he 
has  not  in  law  shown  to  the  court  that  it  cannot  "  proceed  further  with  the 
cause.'*  Having  once  acquired  jurisdiction,  the  court  may  proceed  until  it  is 
judicially  informed  that  its  power  over  the  cause  has  been  suspended. 

It  remains  only  to  apply  this  rule  to  the  facts  as  they  appear  in  this  record. 
The  suit  was  commenced  June  1,  1867.  At  that  time  there  was  nothing  in 
the  pleadings  or  process  to  indicate  the  citizenship  of  the  plaintiff.  The  de- 
fendant, in  its  petition  for  removal,  bearing  date  June  11,  simply  stated  that 
the  plaintiff  is  —  that  is  to  say,  was  at  that  date  —  a  citizen  of  New  York. 
This  certainly  is  not  stating  affirmatively  that  such  was  his  citizenship  when 
the  suit  was  commenced.  The  court  had  the  right  to  take  the  case  as  made 
by  the  party  himself,  and  not  inquire  further.  If  that  was  not  sufficient  to 
oust  the  jurisdiction,  there  was  no  reason  why  the  court  might  not  proceed 
with  the  cause.  We  think,  therefore,  that  the  court  of  appeals  did  not  err  in 
its  decision. 

Judgment  affi/rmed. 

JOHNSON  V.  MONELL. 
(District  Court  for  Nebraska:  Woolwortb,  890-399.    1869.) 

Statement  of  Facts. —  Plaintiff  brought  his  action  in  the  state  court  of 
Nebraska  against  6.  C.  Monell,  a  citizen  of  that  state,  and  J.  J.  Monell,  a  citi- 
zen of  New  York.  Plaintiff  at  that  time  was  a  citizen  of  Iowa,  but  during 
litigation  in  the  state  court  moved  to  Nebraska.  Afterwards,  and  before  re- 
moval of  the  suit,  he  moved  back  to  Iowa.  G.  C.  Monell  continued  through- 
out a  citizen  of  Nebraska,  and  was  served  with  process  and  appeared.  J.  J. 
Monell  ,was  never  served  and  never  appeared.  A  new  trial  having  been 
granted  in  the  state  court  after  a  verdict  for  the  plaintiff,  the  plaintiff  re- 
moved the  case  into  the  circuit  court. 

Opinion  by  Milleb,  J. 

This  case  is  transferred  to  this  court  by  an  order  of  the  state  court  in  which 
it  was  originally  brought,  on  motion  of  the  plaintiff,  made  after  a  verdict  of 
the  jury  in  his  favor  had  been  set  aside  by  the  court  The  defendant  G.  C. 
Monell  now  moves  to  dismiss  the  case,  or  to  send  it  back  to  the  state  court, 
on  the  ground  that  this  court  has  no  jurisdiction  in  the  premises. 
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§  3625.  The  twelfth  section  of  the  judiciary  act  gives  the  right  of  removal 
only  to  a  non-resident  defendant. 

Kemovals  of  suits  from  the  state  courts  on  the  ground  of  citizenship  of  the 
parties  were,  until  recently,  governed  exclusively  by  the  twelfth  section  of 
the  judiciary  act  (1  U.  S.  Stat,  at  Large,  79).  By  the  provisions  of  that  act 
the  right  of  removal  was  limited  to  a  defendant  who  was  an  alien  or  a  citizen 
of  a  state  other  than  that  in  which  the  suit  was  brought,  and  who  asserted 
his  right  at  the  time  of  entering  his  appearance  in  the  state  court.  Here  the 
plaintiff  claims  the  removal,  and  he  does  so  after  the  parties  have,  as  citizens 
of  the  state  in  which  the  suit  was  first  brought,  litigated  it  to  a  jury  trial,  a 
verdict,  and  an  order  of  the  court  setting  aside  the  verdict  and  granting  a  new 
trial.  The  citizenship  on  which  this  right  is  founded  is  obtained  by  his  volun- 
tary change  of  residence  after  all  this  is  done.  This  is  such  a  wide  departure 
from  the  restrictions  by  which  congress  had  heretofore  guarded  the  right  of 
removal,  and  the  proposition  that  a  party  instituting  the  litigation  in  the  state 
court  and  pressing  it  to  the  point  here  mentioned,  can,  by  his  own  voluntary 
change  of  residence,  acquire  a  right  to  remove  the  case  from  the  forum  of  his 
own  selection,  is  so  startling  that  nothing  short  of  the  clearest  evidence  that 
congress  had  both  the  power  and  the  intention  to  grant  such  a  right  will 
justify  this  procedure. 

§  3626.  The  act  of  March  ^,  1867^  gives  the  right  of  removal  to  either  party 
on  certain  conditions^  and  is  held  to  he  constitutional. 

The  act  of  March  2,  1867,  which  is  relied  on  in  support  of  our  jurisdiction, 
works  very  important  changes  in  the  principles  heretofore  governing  the 
rights  of  parties  to  remove  causes  from  the  state  courts  into  the  federal 
courts.  For  the  first  time  it  allows  a  plaintiff  to  remove  the  suit  from  the 
tribunal  of  his  own  selection.  It  also  allows  this  to  be  done  either  by  plaintiff 
or  defendant,  in  a  certain  event,  in  any  stage  of  the  litigation  prior  to  the 
final  hearing  or  trial.  The  only  conditions  necessary  to  the  exercise  of  the 
right  of  removal  are : 

1.  That  the  controversy  shall  be  between  a  citizen  of  the  state  in  which  the 
suit  is  brought  and  a  citizen  of  another  state. 

2.  That  the  matter  in  dispute  shall  exceed  the  sum  of  $500,  exclusive  of 
costs. 

3.  That  the  party,  citizen  of  such  other  state,  shall  file  an  affidavit  stating 
that  he  believes,  and  has  reason  to  believe,  that  from  prejudice  or  local  in- 
fluence he  will  not  be  able  to  obtain  justice  in  the  state  court. 

4.  That  he  give  the  requisite  surety  for  appearing  in  the  federal  court  at  the 
proper  time,  with  copies  of  the  papers. 

The  first  question  is,  had  congress  the  competency  to  enact  such  a  statute! 
The  judicial  power  of  the  United  States,  as  defined  by  the  constitution,  extends 
to  controversies  between  citizens  of  different  states,  as  well  as  to  al^  cases  in 
law  or  equity  arising  under  the  constitution  and  laws  of  the  United  States; 
and  the  former  is  sxven  bv  the  same  section  and  in  the  same  sentence  with 
the  latter.  The  jurisdiction  of  cases  arising  under  the  constitution  and  laws 
of  the  United  States  has,  under  the  twenty-fifth  section  of  the  judiciary  act, 
been  exercised  after  final  judgment  in  the  highest  courts  of  the  states  ever 
since  the  government  was  organized.  The  constitutionality  of  that  act  was 
drawn  in  question  in  Martin  v.  Hunter's  Lessee.  The  cause  had  been  brought 
up  to  the  supreme  court  under  the  act,  and  the  judgment  of  the  court  of  ap- 
peals of  the  state  of  Virginia  reversed.    A  mandate  being  sent  to  the  latter 

636 


REMOVAL  ON  GROUND  OF  CITIZENSHIP.- IN  GENERAL.  §8687. 

court,  it  refused  to  carry  into  execution  the  judgment  of  the  supreme  court 
on  the  ground  that  its  appellate  power  did  not  extend  to  the  judgments  of  the 
state  court;  and  that  so  far  as  the  act  attempted  to  confer  the  jurisdiction  it 
was  unconstitutional.  The  question  was  thus  precisely  made,  and  in  a  most 
serious  exigency.  The  determination  was  in  favor  of  the,  constitutionality  of 
the  act  and  the  jurisdiction  of  the  court.  From  that  time  to  the  present,  at 
every  term  of  the  court,  cases  have  been  heard  and  determined  under  the  au- 
thority  of  the  twenty-fifth  section  of  the  judiciary  act  without  question. 

If  a  case  of  that  character  can  be  removed  by  a  party  who  has  submitted, 
without  objection,  to  the  jurisdiction  of  the  state  court,  and  after  final  judg- 
ment against  him,  I  do  not  see  why  the  jurisdictibn  of  the  federal  courts  de- 
pendent on  citizenship  may  not  be  asserted  at  any  time  before  final  judgment. 
The  power,  as  conferred  by  the  constitution,  is  as  full  in  one  case  as  in  the 
other.  The  case  presented  by  the  act  is  a  controversy  between  a  citizen  of 
the  state  where  the  suit  is  brought  and  a  citizen  of  another  state.  The  juris- 
diction conferred  by  the  constitution  is  even  broader  than  this,  for  it  extends 
to  controversies  between  citizens  of  different  states,  while  by  the  act  it  is 
limited  to  a  controversy  in  which  one  of  the  parties  is  a  citizen  of  the  state  in 
which  the  suit  is  brought.  The  act  is  therefore  within  the  constitutional 
power  of  congress. 

§  3627.  A  bona  fide  change  of  residence  from,  one  state  to  another  hy  one  of 
the  parties  to  a  controversy  hetxoeen  citizens  of  tJie  same  state,  made  pendhig  the 
litigation,  will  give  him  the  right  of  removal. 

The  next  question  is  whether  the  fact  that,  pending  the  litigation  in  the 
state  court,  the  plaintiff  changed  his  citizenship  from  Nebraska  to  Iowa,  stands 
in  the  way  of  the  removal  of  the  cause. 

The  act  does  not  in  terms  prescribe  the  time  at  which  the  citizenship  of  the 
moving  party  must  be  acquired.  Nor  is  there  anything  from  which  to  imply 
that  a  time  was  intended  to  be  limited  in  that  regard.  Had  congress  intended 
to  confine  the  privileges  of  the  act  to  parties  who  were  citizens  of  different 
states  at  the  commencement  of  the  suit  it  would  have  been  very  easy  so  to 
have  provided.  It  did  not  see  fit  so  to  do.  On  the  other  hand,  in  express 
terms,  or  at  least  by  the  strongest  implication,  it  provided  otherwise.  The 
language  is,  ""Where  a  suit  is  now  pending,  or  may  hereafter  be  brought,  in 
any  such  court  in  which  there  is  a  controversy  between  a  citizen,"  etc.,  which 
is  as  much  as  to  say,  whenever  a  controversy  shall  arise  in  a  suit  pending  in  a 
state  court,  the  parties  to  which  shall  at  an}'  time  be  citizens  of  different 
states,  the  cause  may  be  removed.  No  time  at  which  the  citizenship  shall  be 
acquired  is  limited.     So  the  inference  is  that  it  may  be  acquired  at  smy  time. 

Nor  is  the  case  changed  b}'  the  circumstance  that  the  citizenship  in  Nebraska 
was  abandoned,  and  that  in  Iowa  acquired  voluntarily,  or  even  for  the  purpose 
of  securing  the  right  of  removal.  It  has  been  repeatedly  held  that  the  fact 
that  a  party  had  removed  from  one  state  to  another  in  order  to  be  able  to 
bring  his  suit  in  the  federal  court  did  not  affect  the  jurisdiction. 

Thus,  in  Briggs  v.  French,  2  Sumn.,  251,  Mr.  Justice  Story  says:  "  It  is  every 
day's  practice  for  a  citizen  of  one  state  to  remove  to  another  state,  to  become 
a  citizen  of  the  latter  in  order  to  enable  him  to  prosecute  suits  and  assert 
interests  in  the  courts  of  the  United  States.  And  provided  the  removal  be 
real,  and  not  merely  nominal,  and  he  has  truly  become  a  citizen  of  another 
state,  I  have  never  understood  that  his  motive  for  the  act  is  inquirable  into, 
OFy  if  his  motive  is  to  prosecute  a  suit  in  the  courts  of  the  United  StateSy  that 
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Buoh  a  motive  would  defeat  his  right  so  to  sue.  It  might  be  a  circumstaDce  to 
call  in  question  the  bona  Jides  and  reality  of  the  removal  or  change  of  domi- 
cile. But  if  the  new  citizenship  be  really  and  truly  acquired,  his  right  to  sue 
is  a  legitimate,  constitutional  and  legal  consequence,  not  to  be  impeached  by 
the  motive  of  his  removal." 

So  here  the  fact  that  this  plaintiff  changed  his  citizenship  voluntarily,  and 
in  order  to  be  able  to  effect  a  removal  of  his  cause  while  it  was  pending  in  the 
state  court,  does  not  affect  his  legal  right.  With  all  our  preconceptions  on  the 
subject  of  the  limited  circumstances  in  which  the  right  of  removal  has  been 
heretofore  exercised,  we  are  not  at  liberty  to  say  that  congress  has,  under  the 
act  of  1867,  annexed  any  other  conditions  to  its  exercise  than  those  mentioned. 
If  it  be  said  that  it  is  extraordinary  to  allow  the  plaintiff  to  remove  the  cause 
in  an  emergency  created  by  his  own  voluntary  act,  it  may  be  replied  that  it  is 
only  a  question  of  costs,  for  he  can  discontinue  his  case  in  the  state  court,  and 
bring  a  new  suit  for  the  same  cause  of  action  in  this  court. 

It  may  be  further  said  that  his  right  of  removal  is  not  wholly  dependent  on 
his  own  volition,  for  he  must  make  oath  to  a  condition  of  things  which,  in  bis 
belief,  prevents  him  from  having  a  fair  trial  in  the  state  court.  And  in  this 
respect  the  act  gives  him,  on  account  of  his  citizenship,  only  the  same  right  to 
remove  the  trial  to  the  federal  courts  which  plaintiffs  have  in  the  state  courts 
to  change  the  venue  from  one  county  or  district  to  another. 

I  am  therefore  forced  to  conclude  that  congress  intended,  in  reference  both 
to  plaintiffs  and  to  defendants,  to  confer  the  right  of  removal  from  the  state 
courts,  in  all  cases  where  the  amount  in  controversy  exceeds  $600,  at  any  stage 
of  the  proceedings  before  the  final  trial  is  begun,  and  when  the  requisite  citi- 
zenship is  found  to  exist,  on  the  applicant's  making  the  proper  affidavit  as  to 
prejudice  and  local  influence,  and  giving  the  required  bond. 

The  case  before  us  comes  within  this  rule,  and  was  properly  transferred  to 

this  court  by  order  of  the  state  court. 

The  motion  is  therefore  overruled. 

Motion  overruled. 

CASE  OF  THE  SEWING  MACHINE  COMPANIES. 
(1 8  WaUace,  552-588.    1878. ) 

Ebbor  to  the  Supreme  Judicial  Court  of  Massachusetts. 

Statement  of  Facts. —  Tne  Florence  Sewing  Machine  Company  sued  in  a 
state  court  in  Massachusetts  three  other  sewing  machine  companies,  one  of 
them  being,  like  itself,  a  Massachusetts,  another  a  Connecticut,  and  the  third 
a  New  York,  corporation.  The  object  of  the  suit  was  to  recover  overpayments 
to  them  under  a  license  agreement  they  had  granted  to  plaintiflF.  At  the 
April  term,  1872,  and  before  the  trial,  the  Connecticut  company  filed  its  peti- 
tion for  a  removal  of  the  cause,  with  an  affidavit  to  the  effect  that  from  preju- 
dice and  local  influence  it  would  not  be  able  to  obtain  justice  in  the  state 
court.  A  like  petition  and  affidavit  was  filed  by  the  New  York  company. 
After  consideration  by  the  whole  bench  the  petitions  were  refused.  The  case 
comes  up  on  writ  of  error  sued  out  by  the  defendant  corporations. 

§  3628.  Original  jurisdiction  of  circuit  courts  of  the  United  States  under 
the  judiciary  act. 

Opinion  by  Mb.  Justice  Cliffoed. 

Original  cognizance  of  all  suits  of  a  civil  nature,  at  common  law  or  ia 
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equity,  is  given  to  the  circuit  courts  by  the  eleventh  section  of  the  judiciary 
«ct,  concurrent  with  the  courts  of  the  several  states,  where  the  matter  in  dis- 
pute exceeds,  exclusive  of  costs,  the  sum  or  value  of  $500«  .  .  .  and  an  alien 
16  a  party,  or  the  suit  is  between  a  citizen  of  the  state  where  the  suit  is  brought 
and  a  citizen  of  another  state,  subject,  however,  to  the  restriction  that  no  civil 
suit  shall  be  brought  before  any  circuit  court  against  any  inhabitant  of  the 
United  States  by  any  original  process  in  any  other  district  than  that  whereot 
he  is  an  inhabitant,  or  in  which  he  shall  be  found  at  the  time  of  serving  the 
writ.     1  Stat,  at  L.,  78. 

§  3639.  IF/itf^  and  ho%o  ^uits  in  a  state  court  may  he  removed  to  a  federal 
cawrt  under  the  judiciary  act. 

Suits  commenced  in  a  state  court  against  an  alien,  or  by  a  citizen  of  the 
state  in  which  the  suit  is  brought  against  a  citizen  of  another  state,  may, 
under  the  twelfth  section  of  the  same  act,  be  removed  for  trial  by  the  defend- 
ant into  the  circuit  court  for  the  same  district,  if  the  matter  in  dispute  exceeds 
the  sum  or  value  of  $500,  provided  the  defendant  file  a  petition  requesting 
such  removal  at  the  time  of  entering  his  appearance  in  the  state  court,  and 
offer  good  and  sufficient  surety  that  he  will  enter  copies  of  the  process  against 
him  in  such  circuit  court  on  the  first  day  of  its  next  session,  and  for  his 
appearance,  and  that  be  will  give  special  bail  in  the  case  if  such  bail  would  be 
requisite  in  the  state  court    Id.,  79. 

Jurisdiction  in  such  a  case  is  concurrent  between  the  proper  state  court  and 
the  circuit  court  for  the  same  district,  and  the  provision  is  that  such  a  suit, 
if  commenced  in  the*  state  court,  may  be  removed  by  the  defendant  for  trial 
injbo  the  circuit  court,  subject  to  the  conditions  before  mentionedj  the  privilege 
being  given  to  the  defendant  only,  as  the  plaintiff,  when  he  institutes  his  suit, 
may  elect  in  which  of  the  two  concurrent  jurisdictions  he  prefers  to  go  to  triaL 

These  expressions  in  the  act  of  congress,  where  an  alien  is  a  party  or  the 
suit  is  between  a  citizen  of  a  state  where  the  suit  is  brought  and  a  citizen  of 
another  state,  says  Marshall,  C.  J.,  the  court  understands  to  mean  that  each 
distinct  interest  should  be  represented  by  persons  all  of  whom  are  entitled  to 
sue  or  may  be  sued  in  the  federal  courts ;  or,  in  other  words,  that  where  the 
interest  is  joint  each  of  the  persons  concerned  in  that  interest  must  be  com- 
petent to  sue  or  be  liable  to  be  sued  in  the  court  to  which  the  suit  is  removed. 
Strawbridge  v.  Curtiss,  3  Cranoh,  267;  Conolly  v.  Taylor,  2  Pet.,  564;  Curtis' 
Commentaries,  §  75.  All  of  the  complainants  in  that  case  were  citizens  of 
Massachusetts,  and  so  also  were  all  of  the  respondents,  except  one,  who,  it 
was  admitted,  was  a  citizen  of  Vermont.  Due  service  was  made  upon  the 
resident  respondents,  and  the  record  showed  that  the  subpcena  had  also  been 
served  upon  the  other  respondent  in  the  state  where  he  resided.  Want  of 
jurisdiction  was  set  up  by  the  respondents  in  the  circuit  court,  and  the  judge 
presiding  in  the  circuit  court  entered  a  decree  dismissing  the  bill  of  complaint. 
Appeal  was  taken  to  the  supreme  court,  and  the  supreme  court  unanimously 
affirmed  the  decree  of  the  circuit  court.  Repeated  decisions  have  since  been 
made  by  this  court  and  by  many  other  courts,  state  and  federal,  to  the  same 
effect.  Prior  to  the  case  of  Bailroad  v.  Letson,  2  How.,  550,  it  had  frequently 
been  held  by  this  court  that  a  corporation  aggregate,  as  such,  was  not  prop- 
erly included  in  the  word  citizen,  as  used  in  the  judiciary  act,  and  conse- 
quently that  such  a  corporation,  if  regarded  merely  as  an  artificial  being, 
could  not  sue  in  the  federal  courts;  yet  the  court  decided  in  several  cases  that 
the  court  would  look  beyond  the  corporate  character  of  such  an  artificial 
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being  to  the  individuals  of  whom  it  was  conaposed,  and  if  it  appeared  that 
they  were  citizens  of  a  different  state  from  the  party  sued,  that  the  suit, 
whether  an  action  at  law  or  a  suit  in  equity,  could  be  maintained  in  the 
proper  circuit  court.  Cases  of  that  description  are  quite  numerous,  and  yet  in 
all  of  them  it  was  held  by  this  court  that  all  of  the  corporators  must  be  citi- 
zens of  a  different  state  from  the  party  sued,  else  the  jurisdiction  could  not  be 
sustained.  Bank  of  the  United  States  v.  Deveaux,  5  Cranch,  61 ;  Railroad 
Bank  v.  Slocomb,  14  Pet.,  63 ;  Irvine  v.  Lowry,  id.,  299 ;  Breithaupt  v.  Bank, 
1  id.,  238 ;  West  v.  Aurora  City,  6  Wall.,  142. 

§  3630.  Corporations  are^for  the  purpose  of  suing  and  being  suedy  now  re- 
garded as  citizens  of  the  state  hy  which  they  are  created,  and  in  which  they 
transact  their  corporate  business. 

Corporations,  it  is  true,  are  now  regarded  by  this  court  as  inhabitants  of  the 
state  by  which  they  are  created  and  in  which  they  transact  their  corporate 
business,  and  it  is  also  held  that  a  corporation  is  capable  of  being  treated  as 
a  citizen  for  all  purposes  of  suing  and  being  sued  in  a  circuit  court;  but  the 
rule  as  modified,  in  that  regard,  does  not  diminish  the  authority  of  those  cases 
as  precedents  to  show  that  by  the  true  construction  of  the  judiciary  act  it  re- 
quires that  each  of  the  plaintiffs,  if  the  interest  be  joint,  must  be  competent  to 
sue  each  of  the  defendants  in  the  circuit  court  to  sustain  the  jurisdiction  under 
the  eleventh  section  of  that  act.  Marshall  v.  Bailroad,  16  How.,  325;  Bail- 
road  v.  Wheeler,  1  Black,  295;  Drawbridge  Co.  v.  Shepherd,  20  How.,  227; 
Same  Case,  21  id.,  112;  Coal  Co.  v.  Blatchford,  11  Wall,  172. 

Certain  sums  of  money,  it  is  alleged,  in  excess  of  what  could  properly  be  ex- 
acted by  the.  defendant  corporations,  had  been  paid  to  those  corporations  by 
the  plaintiflfsj  and,  the  corporation  defendants  refusing  to  refund  the  amount  of 
such  alleged  excess,  the  corporation  plaintiffs  instituted  an  action  at  law  in  the 
supreme  judicial  court  of  the  state  against  the  corporation  defendants  to  re- 
cover back  the  amount  of  the  alleged  overpayments.  Patent-rights,  it  seems, 
are  owned  by  the  three  corporation  defendants  for  the  exclusive  privilege  to 
construct,  use  and  vend  certain  patented  sewing  machines,  and  the  inference 
is  that  the  corporation  plaintiffs  are  or  have  been  licensees  of  the  corporation 
defendants.  What  the  precise  terms  of  the  license  are  or  were  does  not  very 
satisfactorily  appear,  but  it  may  be  inferred  that  the  plaintiffs  covenanted  to 
pay  to  the  defendants  a  certain  patent  rent  or  tariff  for  the  use  of  the  patent- 
right,  subject  to  be  reduced  in  amount  in  case  the  defendants  granted  licenses 
to  other  parties  at  a  lower  rate,  and  the  charge  is  that  the  defendants  did 
grant  licenses  to  others  at  a  lower  rate  without  making  to  the  plaintiffs  the 
stipulated  reduction;  that  the  corporation  defendants  have  ever  since  exacted 
the  higher  patent  fee  or  tariff  in  violation  of  the  terms  of  the  license.  Pa}'- 
ments  having  been  made  the  plaintiffs  commenced  this  suit  to  recover  back 
the  amount.  They  joined  as  defendants  the  Grover  &  Baker  Sewing  Machine 
Company,  which  is  a  corporation  established  under  the  laws  of  Massachusetts; 
the  Wheeler  &  Wilson  Manufacturing  Company,  which  is  a  corporation  estab- 
lished under  the  laws  of  Connecticut;  and  the  Singer  Manufacturing  Com- 
pany, which  is  a  corporation  established  under  the  laws  of  New  York.  Sea- 
sonable appearance  was  entered  by  the  company  first  named  at  the  return  term, 
and  they  filed  an  answer  within  the  time  required  by  the  rules  of  the  court. 
Neither  of  the  other  corporation  defendants  entered  a  general  appearance  at 
the  return  term,  but  the  plaintiffs  caused  an  order  of  notice  to  issue  to  those  cor- 
porations respectively  to  appear  at  the  next  term  of  the  court,  and  subsequently 
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filed  proof  that  the  .order  of  notice  was.  duly  served  by  publication.  By  the 
return  of  the  marshal  it  appears  that  personal  property  of  those  respective  cor*' 
porations  was  attached  on  the  original  process,  and  the  plaintiffs  claim  that  by 
virtue  of  the  attachment  and  the  due  service  of  the  order  of  notice  the  state 
court  acquired  jurisdiction  of  all  the  parties.  Subsequently,  however,  both  of 
the  non-resident  corporations  appeared,  and  having  obtained  the  leave  of  the 
court  for  the  purpose  filed  their  answers  to  the  action,  and  on  the  same  day  they 
filed  their  several  petitions  for  the  removal  of  the  cause  for  trial  to  the  circuit 
court  for  that  district.  Each  of  the  petitions  was  accompanied  by  an  affidavit 
executed  by  the  president  of  the  company,  and  by  a  bond  of  the  company  in 
usual  form  as  required  by  law  in  such  a  case.  Hearing  was  had,  and  the  state 
court  refused  to  grant  the  prayer  of  the  respective  petitions,  and  directed  that 
the  parties  should  proceed  to  trial,- to  which  rulings  the  defendants  then  and 
there  excepted,  and  the  verdict  and  judgment  were  for  the  plaintiffs.  Excep- 
tions were  also  taken  by  the  defendants  to  the  rulings  of  the  court  in  the  progress 
of  the  trial  and  to  certain  instructions  given  by  the  court  to  the  jur}^,  but  it 
will  not  be  necessary  to  re-examine  the  exceptions  taken  during  the  trial,  as 
the  only  question  to  be  determined  under  this  writ  of  error  is  whether  the 
rulings  of  the  court  in  overruling  the  respective  petitions  for  the  removal  of 
the  cause  into  the  circuit  court  and  in  directing  that  the  parties  should  pro-. 
ceed  to  trial  in  the  state  court  were  or  were  not  correct. 

§  3631.  Source  of  the  powers  of  the  circuit  courts. 

Circuit  courts  do  not  derive  their  judicial  power,  immediately,  from  the- 
constitution,  as  appears  with  sufficient  explicitness  from  the  constitution  itself, 
as  the  first  section  of  the  third  article  provides  that  "the  judicial  power  of  the 
United  States  shall  be  vested  in  one  supreme  court  and  in  such  inferior  courts 
as  the  congress  may  from  time  to  time  ordain  and  establish."  Consequently, 
the  jurisdiction  of  the  circuit  court  in  every  case  must  depend  upon  some  act 
of  congress,  as  it  is  clear  that  congress,  inasmuch  as  it  possesses  the  power  to 
ordain  and  establish  all  courts  inferior  to  the  supreme  court,  may  also  define 
their  jurisdiction.  Courts  created  by  statute  can  have  no  jurisdiction  in  con- 
troversies between  party  and  party  but  such  as  the  statute  confers.  Turner 
V.  Bank,  4  Dall.,  10;  Sheldon  v.  Sill,  8  How.,  448;  Mclntire  v.  Wood,  7 
Cranch,  506;  Kendall  v.  United  States,  12  Pet.,  616.  Congress,  it  may  be  con- 
ceded, may  confer  such  jurisdiction  upon  the  circuit  courts  as  it  may  see  fit, 
within  the  scope  of  the  judicial  power  of  the  constitution,  not  vested  in  the 
supreme  court,  but  as  such  tribunals  are  neither  created  b}"^  the  constitution 
nor  is  their  jurisdiction  defined  by  that  instrument,  it  follows  that  inasmuch 
as  they  are  created  by  an  act  of  congress  it  is  necessary,  in  every  attempt  to 
define  their  power,  to  look  to  that  source  as  the  means  of  accomplishing  that 
end.  Cary  v.  Curtis,  3  How.,  245.  Federal  judicial  power,  beyond  all  doubt, 
has  its  origin  in  the  constitution,  but  the  organization  of  the  system  and  the 
distribution  of  the  subjects  of  jurisdiction  among  such  inferior  courts  as  con- 
gress may  from  time  to  time  ordain  and  establish,  within  the  scope  of  the 
judicial  power,  always  have  been,  and  of  right  must  be,  the  work  of  the  con- 
gress. 

Attempt  is  made  in  argument  to  maintain  the  right  claimed  by  the  defend- 
ants, to  remove  the  cause  for  trial  in  this  case  from  the  state  court  where  it 
was  commenced  into  the  circuit  court,  as  being  derived  under  the  act  of  the 
2d  of  March,  1867,  which  is  entitled  an  act  to  amend  a  prior  act  entitled  an 
act  for  the  removal  of  causes,  in  certain  cases,  from  state  courts. 
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§  3632.  Under  the  act  of  March  2,  1867,  where  theplaintif  and  one  of  the 
defendants  are  citizens  of  the  state  in  which  the  suit  is  hrougkt,  a/nd  two  defend- 
ants are  citizens  of  two  other  states,  the  latter  cannot,  hy  petition,  have  the  cause 
removed  to  the  circuit  court  of  the  United  States. 

Eeference  will  first  be  made  to  the  prior  act  referred  to  in  the  title  of  the 
amendatory  act,  as  the  prior  act  followed  the  judiciary  act  in  many  respects, 
and,  like  that  act,  limits  the  right  of  removal  to  the  alien  defendant  and  the  de- 
fendant who  is  a  citizen  of  a  state  other  than  that  in  which  the  suit  is  bronght. 
Subsequent  to  those  preliminary  recitals  it  provides,  in  effect,  that  where  the 
suit  is  commenced  in  the  state  court  against  an  alien,  or  by  a  citizen  of  the 
state  against  a  citizen  of  another  state,  the  non-resident  defendant  or  the  alien 
defendant,  as  the  case  may  be,  may  remove  the  cause  from  the  state  court 
into  the  circuit  court,  even  though  it  appears  that  a  citizen  of  the  state  where 
the  suit  is  brought  is  also  a  defendant,  if  the  suit,  so  far  as  it  relates  to  the 
alien  defendant  or  the  non-resident  defendant,  was  instituted  and  is  prosecuted 
for  the  purpose  of  restraining  or  enjoining  such  defendant;  or  if  the  suit  is 
one  which,  so  far  as  it  respects  such  alien  or  non-resident,  can  be  finally  de- 
termined without  the  presence  of  the  other  defendant  or  defendants  as  par- 
ties in  the  cause,  then  and  in  every  such  case  the  alien  or  non-resident 
defendant  may,  at  any  time  before  the  trial  or  final  hearing  of  the  cause,  file 
a  petition  for  the  removal  of  the  same,  as  against  the  petitioner,  into  the  cir- 
cuit court;  but  the  provision  in  the  same  act  also  is,  that  such  removal  of  the 
cause  shall  not  be  deemed  to  prejudice  or  take  away  the  right  of  the  plaintiff 
to  proceed,  at  the  same  time,  with  the  suit  in  the  state  court,  if  he  shall  see 
fit,  against  the  other  defendants.     14  Stat,  at  Large,  306. 

Bemarks  to  show  that  the  act  referred  to  contains  nothing  to  support  the 
view  that  congress  intended  by  it  to  depart  from  the  essential  principle  em- 
bodied in  the  judiciary  act  are  hardly  necessar}^  as  it  is  obvious  that  the 
language  of  the  act  does  not  empower  any  defendant,  unless  he  be  an  alien  or 
non-resident,  to  remove  the  cause  or  to  elect  any  other  forum  for  the  trial  of 
the  same  than  the  one  to  which  the  suit  is  returnable,  nor  does  it  give  any 
sanction  whatever  to  the  proposition  that  the  resident  defendant  shall  be  com- 
pelled or  permitted  under  any  circumstances  to  go  elsewhere  to  answer  the 
suit.  Defendants  in  certain  cases  may  sever,  after  final  judgment,  for  the 
purpose  of  prosecuting  an  appeal  or  writ  of  error,  which  is  effected  by  a  pro- 
ceeding usually  called  summons  and  severance,  which  will  enable  one  of  several 
defendants,  or  any  number  less  than  the  whole,  to  sue 'out  a  writ  of  error  or 
take  an  appeal  in  a  case  where  the  other  defendants  or  respondents  refuse  to 
join  in  the  petition  for  the  same.  Williams  v.  Bank,  11  Wheat.,  414;  Wilson 
V.  Insurance  Co.,  12  Pet.,  140;  Todd  v.  Daniel,  16  id.,  521.  Modes  of  effect- 
ing a  severance  among  executors,  so  that  less  than  the  whole  number  may 
sue,  were  also  known  at  common  law,  but  in  such  a  case  it  was  necessary  that 
such  a  proceeding  should  be  perfected  before  the  suit  was  instituted.  2  Will- 
iams on  Executors  (4th  Am.  ed.),  1186,  note  t;  Goodyear  v.  Kubber  Co.,  2 
Cliff.,  368.  By  virtue  of  the  provision  under  consideration  the  alien  defendant 
or  the  defendant  who  is  a  citizen  of  a  state  other  than  that  in  which  the  suit 
is  brought  is  empowered,  subject  to  the  conditions  specified,  without  any  sum- 
mons and  severance,  to  remove  the  cause,  as  between  him  and  the  plaintiff, 
into  the  circuit  court  for  trial,  leaving  the  cause,  as  between  the  plaintiff  and 
the  other  defendants,  to  proceed  in  the  state  court  where  the  suit  was  com- 
menced, wholl}^  unaffected  by  such  removal,  the  only  effect  of  the  removal  ia 
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such  a  case  being  to  sever  to  that  extent  the  defendants  in  the  cause  for  the 
special  purpose  provided  in  the  enactment;  but  the  provision  affords  no  sup- 
port whatever  to  the  theory  set  up  by  the  defendants  in  the  case  before  the 
court.  Smith  v.  Rines,  2  Sumn.,  338 ;  Ward  v.  Arredondo,  1  Paine,  410 ;  Sayles 
V.  Insurance  Co.,  2  Curt.,  212;  Hazard  v.  Durant,  9  R  I.,  608;  Beardsley  v, 
Torrey,  4  Wash.,  286.  Before  the  passage  of  that  act  no  removal  could  bo 
made  in  such  a  case,  as  some  of  the  defendants  are  by  that  act  supposed  to  be 
citizens  of  the  state  where  the  suit  is  brought,  and  all  the  courts,  federal  and 
state,  had  uniformly  decided  that  unless  the  cause  was  removable  as  to  all 
the  defendants  it  could  not  be  removed  at  all,  as  the  act  of  congress  contained 
no  provision  warranting  any  snch  proceeding  as  summons  and  severance  for 
any  purpose.  Moffat  v.  Soley,  2  Paine,  103;  Bissell  v.  Horton,  3  Day,  281; 
Tuckerman  v.  Bigelow,  21  Law  Rep.,  208 ;  Herndon  v.  Ridgway,  17  How., 
424;  Railway  Co.  v,  Whitton,  13  Wall.,  289.  Unlike  the  judiciary  act,  how- 
ever, the  alien  defendant  or  the  defendant  who  is  a  citizen  of  a  state  other 
than  that  in  which  the  suit  is  brought  may,  under  the  "  Act  for  the  removal 
of  causes  in  certain  cases  from  state  courts,"  have  the  cause  removed,  as  to 
himself,  subject  to  the  condition  that  such  severance  or  partial  removal  shall 
not  prejudice  or  take  away  the  right  of  the  plaintiff  to  proceed,  at  the  same 
time,  with  the  suit  in  the  state  court  as  against  the  other  defendants,  showing 
that  the  right  of  removal  is  still  confined  to  the  alien  and'  non-resident  defend- 
ant, and  that  no  removal  of  the  cause  as  to  any  other  defendant  can  be  made 
under  that  enactment. 

Grant  all  that,  still  it  is  insisted  by  the  defendants  that  the  rulings  of  the 
state  court  in  refusing  to  grant  the  prayers  of  their  petitions  and  in  direct- 
ing that  the  parties  should  proceed  to  trial  was  erroneous,  as  the  petitions 
were  filed  under  the  later  act  of  congress,  which,  as  they  contend,  very  much 
enlarges  the  right  to  remove  causes  from  the  state  courts  into  the  circuit  courts 
for  trial. 

§  3633*  Changes  in  the  law  of  removal  brought  about  by  the  act  of  March  Sj 
1867. 

Important  changes  undoubtedly  are  made  by  that  act  in  the  law  upon  that 
subject,  as  it  clearly  extends  the  privilege  to  a  non-resident  plaintiff  as  well  as 
to  a  non-resident  defendant,  subjecting  both,  however,  to  a  new  condition, 
wholly  unknown  in  the  prior  acts  of  congress,  vesting  such  a  right  in  an  alien 
defendant  or  in  a  defendant  who  was  a  citizen  of  a  state  other  than  that  in 
which  the  suit  is  brought.  Where  a  suit  is  now  pending  or  may  hereafter  be 
brought  in  any  state  court  in  which  there  is  a  controversy  between  a  citizen 
of  the  state  in  which  the  suit  is  brought  and  a  citizen  of  another  state,  such  citi- 
zen of  another  state,  whether  he  be  plaintiff  or  defendant,  if  he  will  make  and 
file  in  such  state  court  an  afSdavit  stating  that  he  has  reason  to  believe  and 
does  believe  that,  from  prejudice  or  other  local  influence,  he  will  not  be  able 
to  obtain  justice  in  such  state  court,  may,  at  any  time  before  the  final  hearing 
or  trial  of  the  suit,  file  a  petition  in  such  state  court  for  the  removal  of  the  .; 
suit  into  the  next  circuit  court  to  be  held  in  the  district  where  the  suit  is  pend- 
ing. Aliens,  it  will  be  seen,  are  not  included  in  the  provision,  but  the  right 
to  petition  for  the  removal  is  extended  to  the  non-resident  plaintiff  as  well  as 
to  the  non-resident  defendant,  in  a  case  where  it  appears  that  a  resident  de- 
fendant is  sued  by  a  non-resident  plaintiff,  as  in  such  a  case  there  is  contro- 
versy between  a  citizen  of  the  state  in  which  the  suit  is  brought  and  a  citizen 
of  another  state,  just^  as  much  as  there  is  in  a  case  where  a  resident  plaintiff 
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sues  a  non-resident  defendant  in  his  own  district,  the  defendant  being  found 
within  the  same  district  and  served  there  with  the  original  process. 

Under  the  judiciary  act  and  the  succeeding  act  for  the  removal  of  certain 
causes,  the  plaintiff,  if  he  elected  to  commence  his  suit  in  a  state  court,  whether 
he  was  resident  or  non-resident,  was  bound  by  his  election;  nor  was  it  ever 
supposed  that  he  could  subsequently  be  permitted  to  remove  the  cause  from 
the  state  court  into  the  circuit  court  in  ordinary  circumstances,  as  neither  of 
those  acts  of  congress  vest  in  the  plaintiff  any  such  right,  nor  do  they  contain 
any  language  to  warrant  the  conclusion  that  congress  ever  intended  to  confer 
upon  a  plaintiff  any  such  power.  Non-resident  defendants  and  alien  defend- 
ants might  cause  such  removal  to  be  made,  but  under  the  judiciary  act  the 
condition  was  that  such  a  defendant  must  file  his  petition  requesting  such  re- 
moval at  the  time  he  entered  his  appearance  in  such  state  court,  which  condi- 
tion is  relaxed  in  this  act,  so  far  as  it  respects  non-resident  defendants  and 
non-resident  plaintiffs,  and  it  is  provided  that  the  right  may  be  exercised  '^at 
any  time  before  the  final  hearing  or  trlAl  of  the  suit." 

Viewed  in  the  light  of  these- suggestions  it  is  clear  that  it  is  a  mistake  to 
suppose  that  the  act  will  operate  to  limit  the  right  conferred  by  the  judiciary 
act  unless  the  court  give  it  the  broad  construction  assumed  by  the  defendants, 
as  it  extends  the  right  to  a  non-resident  plaintiff  as  well  as  to  a  non-resident 
defendant,  and  allows  both  to  file  the  necessary  petition  at  any  time  before 
the  final  hearing  or  trial  of  the  suit,  leaving  the  case  of  the  alien  defendant 
unaffected  by  any  of  its  provisions. 

Mere  regulation,  such  as  requiring  the  cause  of  removal  to  be  stated,  and 
that  the  petition  should  be  supported  by  an  affidavit,  is  not  sufficient  change  in 
the  principle  of  the  judiciary  act  to  support  the  proposition,  as  the  great  pur- 
pose of  the  new  enactment  is  to  extend  the  right  to  a  non-resident  plaintiff  as 
well  as  to  a  non-resident  defendant,  and  to  enlarge  the  time  within  which 
the  petition  may  be  filed,  leaving  the  alien  defendant  wholly  unaffected  by  the 
new  regulations. 

Apply  these  rules  of  construction  to  the  three  acts  of  congress  referred  to  in 
this  case  and  it  is  clear  that  they  will  work  out  the  following  results:  (1)  In  a 
case  where  the  suit  is  commenced  by  a  plaintiff  in  the  court  of  a  state  in  which 
he  is  a  citizen  against  a  defendant  who  is  a  citizen  of  another  state,  the  de- 
fendant may  remove  the  cause  into  the  circuit  court  of  that  district  for  trial. 
(2)  Where  the  plaintiff  brings  his  suit  in  the  court  of  a  state  other  than  that 
of  which  he  is  a  citizen  against  a  defendant  who  is  a  citizen  of  the  state  where 
the  suit  is  brought,  the  plaintiff  may  remove  the  cause  into  the  circuit  court 
under  the  last-named  act.     Berry  v.  I  rick,  22  Gratt.,  485. 

Suppose,  however,  the  plaintiff  brings  his  suit  in  the  court  of  a  state  other 
than  that  of  which  he  or  the  defendant  is  a  citizen,  the  defendant  having  been 
found  therein  and  been  duly  served  with  the  original  process,  then  neither  the 
plaintiff  nor  the  defendant  can  remove  the  cause  from  the  state  court  into  the 
circuit  court  for  trial  under  any  existing  act  of  congress,  as  in  that  case  there 
is  no  controversy  between  a  citizen  of  a  state  in  which  the  suit  is  brought 
and  a  citizen  of  another  state,  nor  is  the  suit  one  commenced  by  a  citizen  of  a 
state  in  which  the  suit  is  brought  against  a  citizen  of  another  state,  as  the  con- 
dition is  as  provided  in  the  judiciary  act.  Both  plaintiff  and  defendant  being 
non-residents,  the  acts  of  congress  make  no  provision  for  the  removal  of  such 
a  cause  into  the  circuit  court  for  trial. 

,    Unaffected  as  the  judiciary  act  is  by  the  latest  of  the  three  acts  mentioned, 
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the  law  still  is  that  if  the  suit  is  commenced  against  an  alien  in  a  state  court, 
he  may  file  a  petition  for  the  removal  of  the  same  for  trial  into  the  next  circuit 
court  to  be  held  in  the  district,- at  the  time  of  entering  his  appearance  in  such 
state  court.  Non-resident  defendants  or  alien  defendants  may  also  remove 
certain  causes  from  a  state  court  into  a  circuit  court  for  trial,  under  the  inter- 
mediate act  of  congress,  as  before  explained.  Where  the  suit  is  commenced 
in  a  state  court  against  an  alien,  or  by  a  citizen  of  the  state  in  which  the  suit 
is  brought  against  a  citizen  of  another  state,  the  non-resident  defendant  or  the 
alien  defendant,  as  the  case  may  be,  may  remove  the  cause  from  the  state 
court  into  the  circuit  court  for  trial,  even  though  it  appears  that  a  citizen  of 
the  state  where  the  suit  is  brought  is  also  a  defendant,  if  the  suit,  so  far  as  it 
relates  to  the  non-resident  or  alien  defendant,  was  instituted  and  is  prosecuted 
for  the  purpose  of  restraining  or  enjoining  such  defendant,  or  if  the  suit  is  one 
which,  so  far  as  it  respects  such  defendant,  can  be  finally  determined  without 
the  presence  of  the  other  defendants  as  parties  in  the  cause.  Considering  the 
stringent  conditions  which  are  embodied  in  the  last-named  act,  it  is  doubtful 
whether  it  will  prove  to  be  one  of  much  practical  value,  but  as  it  remains  in 
full  force  it  cannot  be  properly  overlooked  in  this  investigation.  Suggestion 
is  made  that  it  is  a  step  in  advance  of  the  judiciary  act,  but  the  force  of  the 
suggestion  is  not  perceived,  as  it  Inakes  no  provision  that  any  party  shall  go 
into  the  circuit  court  for  trial  except  such  as  may  go  or  be  sent  there  under 
the  twelfth  section  of  the  judiciary  act.  Divest  that  act  of  the  feature  which 
provides  for  the  severance  of  the  defendants  and  that  which  empowers  the 
plaintiff  to  proceed  with  the  suit  in  the  state  court  as  against  the  other  defend- 
ants, and  it  is  exactly  the  same  as  the  corresponding  feature  of  the  judiciary 
act,  except  that  it  extends  the  time  for  filing  the  petition  for  the  removal  of 
the  cause  from  the  time  the  petitioner  enters  his  appearance  in  the  state  court 
to  the  time  of  the  trial  or  final  hearing  of  the  cause.  Separately  considered 
the  language  employed  \j\  the  ''  act  for  the  removal  of  causes  in  certain  cases 
from  the  state  courts,"  to  describe  the  parties  and  the  suit  in  which  the  alien 
defendant  or  the  non-resident  defendant  may  remove  the  cause  into  the  circuit 
court  for  trial,  is  identical  with  the  language  employed  in  the  judiciary  act,  the 
two  provisions  differing  only  in  the  particulars  heretofore  suflSciently  explained, 
showing  that  the  well-established  rule  applies  in  construing  the  later  act, 
that  words  and  phrases,  the  meaning  of  which  in  a  statute  have  been  ascer- 
tained by  judicial  interpretation,  are,  when  used  in  a  subsequent  statute,  to  be 
understood  in  the  same  sense.  Potter's  Dwarris,  274;  Bacon"'s  Abridgment, 
title  "Statute,"  I;  Pennock  v.  Dialogue,  2  Pet.,  18;  Cathcart  v.  Kobinson,  6 
id.,  280;  McCool  v.  Smith,  1  Black,  469;  Commonwealth  v.  Hartnett,  3  Gray, 
450;  Ruckmaboye  v.  Mottichund,  32  Eng.  L.  &  Eq.,  84;  Bogardus  v.  Trinity 
Church,  4  Sandf.  Ch.,  633;  Rigg  v.  Wilton,  13  111.,  15;  Adams  v.  Field,  21  Vt., 
256.  Such  a  construction  in  the  case  supposed  becomes  a  part  of  the  law,  as 
it  is  presumed  that  the  legislature  in  passing  the  later  law  knew  what  the 
judicial  construction  was  which  had  been  given  to  the  words  of  the  prior  en- 
actment. Support,  therefore,  to  the  theory  put  forth  by  the  defendants  can- 
not be  derived  either  from  the  judiciary  act  or  from  the  later  act  entitled  an 
act  for  the  removal  of  causes  in  certain  cases  from  state  courts.  14  Stat,  at 
Large,  306. 

Admit  that  and  still  it  is  insisted  by  the  defendants  that  they  had  the  right 
to  remove  the  cause  from  the  state  court  under  the  act  to  amend  the  act  called 
the  removal  act.     Id.,  559.    Much  stress  is  placed  upon  the  particular  Ian- 
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guage  of  tbat  aot,  which  is  that  ^^  when  a  suit  is  now  pending  or  may  here- 
after be  brought  in  any  state  court,  in  which  there  is  controversy  hetween  a 
citizen  of  the  state  in  which  the  suit  is  brougJit  and  a  eitiaen  qf  another  stated'* 
Instead  of  that  the  corresponding  language  of  the  judiciary  act  is,  if  a  suit  be 
commenced  in  any  state  court  by  a  citizen  of  the  state  in  which  the  suit  is 
brought  against  a  citizen  of  another  state. 

Different  words  are  certainly  emfdoyed  in  the  two  provisioBs,  but  it  is  diffi- 
cult to  see  in  what  particular  the  jurisdiction  of  the  state  court  is  lessened  by  the 
last  act,  or  in  what  respect  the  difference  of  phraseology  supports  the  theory 
of  the  defendants,  as  '^  a  suit  by  a  plaintiff  against  a  defendant "  must  mean 
substantially  the  same  thing  in  the  practical  sense  as  "  a  suit  in  which  there 
is  controversy  between  the  parties,'^  as  each  provision  includes  the  word  suit, 
which  applies  to  any  proceeding  in  a  court  of  justice  in  which  the  plaintiff 
pursues  his  remedy  to  recover  a  right  or  claim.  3  Bouvier's  Law  Dictionary, 
558;  Weston  v,  Charleston,  2  Pet,  449;  1  Curtis'  Commentaries,  §  73,  p.  85; 
Webster's  Dictionary,  "  Suit."  Indubitably  they  differ  in  this :  that  it  is  the 
defendant  only  who  can  remove  the  cause  under  the  judiciary  act;  but  the  last- 
named  act  empowers  the  non-resident  plaintiff,  in  a  proper  case,  as  well  as  the 
Hon-resident  defendant,  to  exercise  the  same  privilege;  as  in  the  former  case,  aa 
well  as  in  the  latter,  there  is  a  suit  pending  in  which  there  is  controversy  be- 
tween a  citizen  of  the  state  in  which  the  suit  is  brought  and  a  citizen  of  another 
state ;  and  the  express  enactment  is  that  in  the  case  supposed  ^^  such  citizen  of 
another  state,  whether  he  be  plaintiff  or  defendant,"  if  be  will  comply  with  the 
conditions  stated,  may,  at  any  time  before  the  final  hearing  or  trial  of  the  suit, 
file  a  petition  for  the  removal  of  the  cause.  Cooke  v.  Bank,  1  Lansing,  502; 
Bryant  v.  Rich,  106  Mass.,  191 ;  Cooke  v.  Bank,  52  N.  Y.,  96.  Real  parties 
only  are  empowered  to  claim  that  right  under  either  act,  and  it  is  equally  clears 
that  the  right  of  the  defendant  cannot  be  defeated  by  joining  with  him  a  mere 
nominal  party  in  the  action.  Dodge  v.  Perkins,  4  Mason,  435;  Rateau  v.  Ber- 
nard, 3  Blatoh.,  245 ;  Ward  v.  Arredondo,  1  Paine,  410 ;  Wormley  v.  Wormley, 
8  Wheat.,  451 ;  1  Curtis'  Commentaries,  §  74. 

Special  attention  is  also  invited  to  the  fact  that  the  judicial  power  conferred 
by  the  constitution  extends  to  controversies  between  citizens  of  different 
states,  and  the  proposition  is  submitted  in  argument  that  it  would  be  compe- 
tent for  congress  to  pass  a  law  empowering  one  of  a  number  of  plaintiffs,  or 
one  of  a  number  of  defendants,  to  remove  such  a  suit  for  trial  from  a  state 
court  into  the  circuit  court  for  the  same  district,  if  it  appeared  that  the  peti* 
tioner,  whether  plaintiff  or  defendant,  was  a  citizen  of  a  state  other  than  that 
in  which  the  suit  was  brought,  even  though  all  the  other  plaintiffs  or  other 
defendants  were  citizens  of  the  state  in  whose  court  the  suit  was  pending;  but 
the  court  is  of  the  opinion  that  the  question  doe$  not  arise  in  this  case,  as  the 
act  of  congress  in  question,  in  the  judgment  of  the  court,  does  not  purport  to 
confer  any  such  right.  Were  it  true  that  the  circuit  courts  derive  their  judi- 
cial power  immediately  from  the  provisions  of  the  constitution,  it  might  be 
necessary  to  examine  that  proposition;  but  inasmuch  as  it  is  settled  law  that 
the  jurisdiction  of  such  courts,  depends  upon  the  acts  of  congress  passed  for 
the  purpose  of  defining  their  powers  and  prescribing  their  duties,  it  is  clear 
that  no  such  question  can  arise  in  a  case  like  the  present,  unless  it  first  be  as- 
certained that  congress  has  passed  an  act  purporting  to  confer  the  disputed 
power.  Courts  are  disinclined  to  adopt  a  construction  of  an  act  of  congress 
which  would  extend  its  operation  beyond  what  is  warranted  by  the  constitu- 
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tion;  but  the  saggestion  that  congrees  possesses  the  power  to  confer  a  new 
privilege  is  not  a  sufficient  reason  to  induce  the  coart  to  extend  an  existing  en* 
actment  by  construction  so  as  to  embrace  the  privilege  unless  the  words  of  the 
enactment  are  of  a  character  to  warrant  the  construction. 

Either  the  non-resident  plaintiff  or  non-resident  defendant  may  remove  the 
cause  under  the  last-named  act,  provided  all  the  plaintiffs  or  all  the  defendants 
join  in  the  petition,  and  all  the  part  petitioning  are  non-residents,  as  required 
under  the  judiciary  act;  but  it  is  a  great  mistake  to  suppose  that  any  such 
Tight  is  conferred  by  that  act  where  one  or  more  of  the  plaintiffs  or  one  or 
more  of  the  petitioning  defendants  are  citizens  of  the  state  in  .which  the  suit  is 
pending,  as  the  act  is  destitute  of  any  language  which  can  be  properly  con- 
strued to  confer  any  such  right,  unless  all  the  plaintiffs  or  all  the  defendants 
are  non-residents  and  join  in  the  petition.  Bryant  v,  Scott,  6  N.  C,  392;  Haz- 
ard V.  Durant,  9  R  L,  609;  Waggener  v.  Cheek,  2  Dill.,  565;  Case  v.  Duglas, 
1  id.,  299;  Bixby  v.  Carise,  8  Blatch.,  73;  £m  parte  Andrews,  40  Ala.,  648; 
Peters  v,  Peters,  41  Ga,,  251;  Cook  v.  State  Bank,  82  N.  Y.,  113. 

Two  cases  only  besides  the  opinion  given  in  this  same  case  in  the  circuit 
court,  to  wit,  Johnson  v.  Monell,  1  Woolw.,  390;  Sands  v.  Smith,  1  Dill.,  290, 
are  cited  to  support  the  assumed  theory,  neither  of  which  necessarily  involved 
any  such  question,  and  the  reasons  given  for  the  conclusion  by  the  learned  cir- 
cuit court  are  not  satisfactory. 

Judgment  affirmed. 

Justices  Millsb  and  Bbadley  dissented. 

REMOVAL  CASES. 
(10  Otto,  457-483.     1879.) 

Erbob  to  the  Supreme  Court  of  Iowa. 

Appeals  from  the  Circuit  Court  for  the  District  of  Iowa. 

Statemeitt  of  Facts. —  The  Delaware,  etc.,  Bailroad  Company  engaged  the 
Delaware  Construction  Company  in  August,  1870,  to  build  a  part  of  its  rail- 
road. In  October,  1872,  the  contract  was  completed,  and  the  construction 
company  filed  its  mechanic's  lien  on  the  20th  of  December,  1872.  In  June  of 
that  year  the  railroad  compan}'^  mortgaged  its  whole  road  to  Dennison  of 
Ohio,  and  Thompson  of  Pennsylvania,  as  trustees,  to  secure  an  issue  of  bonds 
by  the  company.  Thompson  afterwards  died  and  was  succeeded  by  Meyer  as 
trustee.  The  construction  company  proceeded  in  the  state  courts  of  Iowa 
against  the  railroad  company  for  payment  of  the  balance  due  them,  and  such 
proceedings  were  had  that  the  part  of  the  railroad  constructed  by  that  com- 
pany was  sold  and  bought  by  it  and  'transferred  to  another  company  composed 
chiefly  of  the  same  persons.  In  this  suit  the  trustees  were  parties,  and,  publi- 
cation having  been  made  against  them  as  non-residents,  judgment  by  default 
was  entered,  which  was  afterwards  set  aside  and  Dennison  and  Meyer  per- 
mitted to  appear.  Dennison  and  Meyer  then  filed  a  petition  to  be  permitted 
to  remove  the  cause  to  the  federal  court,  which  was  refused  by  the  court,  and 
the  court  proceeded  to  adjudge  the  mechanic's  lien  of  the  construction  com- 
pany superior  to  the  mortgage  lien  held  by  Dennison  and  Meyer,  trustees. 
From  this  decision  the  latter  appealed  to  the  supreme  court  of  the  state,  which 
affirmed  the  decree  below,  and  a  writ  of  error  was  sued  out  to  bring  the  case 
to  this  court.  • 

While  these  proceedings  were  pending  Dennison  and  Meyer  filed  the  record 
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in  the  United  States  circuit  court  and  the  case  was  there  docketed.  In  that 
court  the  decision  was  in  favor  of  the  trustees,  and  the  construction  company 
appealed.  On  May  4, 1875,  Dennison  and  Meyer  filed  a  bill  to  foreclose  their 
mortgage,  and  in  this  suit  it  was  decided  that  the  mortgage  lien  was  superior 
to  the  mechanic's  lien  of  the  construction  company.  This  case  also  came  up 
by  appeal.     Further  facts  appear  in  the  opinion  of  the  court. 

Opinion  by  Waitb,  C.  J. 

Three  principal  questions  are  presented  by  these  cases.    They  are: 

1.  Was  the  suit  pending  in  the  state  court  one  which  could  by  law  be  re- 
moved to  the  circuit  court  of  the  United  States? 

2.  If  it  could*,  was  the  application  for  removal  made  in  time,  and  was  it  suf* 
ficient  in  form  to  effect  a  transfer?    And 

8.  If  the  transfer  was  lawfully  made,  are  the  decrees  of  the  circuit  court, 
giving  the  mortgage  priority  over  the  mechanic's  lien  and  the  title  of  the  Del- 
aware County  Bailroad  Company,  right? 

These  will  be  considered  in  their  order. 

1.  As  to  the  right  of  removal. 

§  3634.  Clause  i,  section  2,  qft/ie  act  of  March  5,  187S,  construed. 

The  act  of  March  3,  1875  (18  Stat.,  part  3,  470),  was  in  force  when  the  ap- 
plication for  removal  was  made,  but  not  when  the  new  trial  was  granted  to 
Dennison.  The  second  section  of  that  act  contains,  among  others,  the  follow- 
ing provision :  "  That  any  suit  of  a  civil  nature,  at  law  or  in  equity,  now  pend- 
ing ...  in  any  state  court,  where  the  matter  in  dispute  exceeds,  exclusive 
of  costs,  the  sum  or  value  of  $500,  ...  in  which  there  shall  be  a  contro- 
veray  between  citizens  of  different  states,  .  .  .  either  party  may  remove 
said  suit  into  the  circuit  court  of  the  United  States  for  the  proper  district" 

This  we  understand  to  mean  that  when  the  controversy  about  which  a  suit 
in  the  state  court  is  brought  is  between  citizens  of  one  or  more  states  on  one  side 
and  citizens  of  other  states  on  the  other  side,  either  party  to  the  controversy 
may  remove  the  suit  to  the  circuit  court  without  regard  to  the  position  they 
occupy  in  the  pleadings  as  plaintiffs  or  defendants.  For  the  purposes  of  a  re- 
moval the  matter  in  dispute  may  be  ascertained  and  the  parties  to  the  suit  arr 
ranged  on  opposite  sides  of  that  dispute.  If  in  such  arrangement  it  appears 
that  those  on  one  side  are  all  citizens  of  different  states  from  those  on  the 
other  the  suit  may  be  removed.  Under  the  old  law  the  pleadings  only  were 
looked  at,  and  the  rights  of  the  parties  in  respect  to  a  removal  were  determined 
fiolel}''  according  to  the  position  they  occupied  as  plaintiffs  or  defendants  in 
the  suit.  Coal  Company  v.  Blatchford,  11  Wall.,  174.  Under  the  new  law 
the  mere  form  of  the  pleadings  may  be  put  aside  and  the  parties  placed  on  dif- 
ferent sides  of  the  matter  in  dispute  according  to  the  facts.  This  being  done, 
when  all  those  on  one  side  desire  a  removal,  it  may  be  had,  if  the  necessary 
citizenship  exists. 

In  the  present  case  it  appears  that  the  suit  was  originally  brought  by  a  citi- 
zen of  Iowa  against  another  citizen  of  Iowa  and  citizens  of  Pennsylvania  and 
Ohio.  There  were  then,  according  to  the  pleadings,  two  matters  about  which 
there  might  be  dispute  —  one  betw^een  the  construction  company  and  the  rail- 
road company,  both  citizens  of  Iowa,  as  to  the  amount  due  the  construction 
<3ompany  and  the  actual  existence  of  a  mechanic's  lien,  and  the  other  between 
the  construction  company  and  the  trustees  of  the  mortgage,  citizens  of  differ- 
ent states,  as  to  the  priority  t)f  the  mortgage  over  the  mechanic's  lien.  But 
before  the  trustees  of  the  mortgage  were  actually  brought  into  court  by  serv- 
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ice  of  process,  the  dispute  between  the  construction  company  and  the  railroad 
company  had  been  finally  disposed  of.  The  amount  due  the  construction  com- 
pany had  been  ascertained  so  far  as  that  company  and  the  railroad  company 
were  concerned,  the  mechanic's  lien  established,  and  the  property  sold  under 
the  lien  to  pay  the  debt.  There  was  after  that  nothing  left  of  the  suit  except 
that  part  w^hich  related  solely  and  exclusively  to  the  priority  of  the  mortgage 
lien,  and  as  to  this  the  controversy  w^as  between  the  construction  company  on 
the  one  side  and  the  mortgage  trustees  on  the  other.  If  the  railroad  company 
still  continued  a  party  to  the  suit  it  was  a  nominal  party  only,  and  its  inter- 
ests were  in  no  way  whatever  connected  with  those  of  the  trustees.  It  did 
not,  therefore,  occupy  a  position  in  the  controversy  on  the  same  side  with  them^ 
This  being  the  case,  it  is  apparent  that  4n  the  then  condition  of  the  suit  the 
only  controversy  to  be  settled  was  between  the  mortgage  trustees,  citizens 
of  Pennsj^lvania  and  Ohio,  on  one  side,  and  the  construction  company  and 
railroad  company,  citizens  of  Iowa,  on  the  other.  As  such,  under  the  construc- 
tion we  have  given  this  provision  of  the  statute,  the  suit  was  removable  by  rea- 
son of  that  provision.  This  makes  it  )innecessary  to  give  an  interpretation  to 
that  part  of  the  same  section  of  the  act  of  1875,  which,  for  the  purposes  of 
statement,  may  be  read  as  follows: 

"  That  any  suit  of  a  civil  nature,  at  law  or  in  equity,  now  pending  or  here- 
after brought  in  any  state  court,  when  the  matter  in  dispute  exceeds,  exclusive 
of  costs,  the  sum  or  value  of  $500,  ...  in  which  there  shall  be  a  contro- 
versy which  is  wholly  between  citizens  of  different  states,  and  which  can  be 
fully  determined  as  between  them,  then  either  one  or  more  of  the  plaintiffs  or 
defendants  actually  interested  in  such  controversy  may  remove  said  suit  into 
the  circuit  court  of  the  United  States  for  the  proper  district." 

§  3635.  Conatructian  of  claune  %  of  section  2  of  the  act  of  March  3y  1875 y  re- 
served. 

We  reserve  the  consideration  of  this  provision  until  a  case  requiring  it  arises. 
This  suit,  when  the  petition  for  removal  was  filed,  was  one  in  which  the  only 
controversy  to  be  decided  was  between  citizens  of  different  states,  and  there- 
fore provided  for  in  the  first  clause.  Necessarily  a  removal  would  take  the 
whole  suit  to 'the  circuit  court,  because,  in  its  then  condition,  the  suit  related 
to  a  single  controversy  only.  Whether,  as  argued,  a  removal  could  also  have 
been  had  under  the  last  clause,  we  do  not  decide. 

2.  As  to  the  removal. 

§  3636.    What  canstitutes  a  sufficient  petition  for  removal  of  a  cause. 

The  third  section  of  the  act  of  1875,  so  far  as  it  is  applicable  to  this  case, 
reads  as  follows: 

"That,  whenever  either  party,  .  .  .  entitled  to  remove  any  suit  men- 
tioned in  the  next  preceding  section,  shall  desire  to  remove  such  suit  from  a 
state  court  to  the  circuit  court  of  the  United  States,  he  or  they  may  make  and 
file  a  petition  in  such  suit  in  such  state  court  before  or  at  the  term  at  which 
said  cause  could  be  first  tried,  and  before  the  trial  thereof  for  the  removal  of 
suit  into  the  circuit  court,  to  be  held  in  the  district  where  such  suit  is  pending, 
and  shall  make  and  file  therewith  a  bond,  with  good  and  sufficient  surety,  for 
his  or  their  entering  into  such  circuit  court,  on  the  first  day  of  its  then  next 
session,  a  copy  of  the  record  in  such  suit,  and  for  paying  all  costs  that  may  be 
awarded  by  the  said  circuit  court,  if  said  court  shall  hold  that  such  suit  was 
wrongfully  or  improperly  removed  thereto,  and  also  for  their  appearing  and 
entering  special  bail  in  such  suit,  if  special  bail  was  originally  requisite  therein, 
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it  shall  then  be  the  duty  of  the  state  court  to  accept  said  petition  and  bond 
and  proceed  no  further  in  such  suit,  and  any  bail  that  may  have  been  origi- 
nally taken  shall  be  discharged ;  and  the  said  copy  being  entered  as  aforesaid 
in  said  circuit  court  of  the  United  States,  the  cause  shall  then  proceed  in  the 
same  manner  as  if  it  had  been  originally  commenced  in  said  circuit  court/' 

The  petition  filed  in  this  case  was  sufficient  in  form.  •Enough  appeared  on 
its  face  to  entitle  the  petitioner  to  his  removal.  While  it  included  a  statement 
of  belief  that,  from  prejudice  or  local  influence,  justice  could  not  be  secured 
by  a  trial  in  the  state  court,  no  affidavit  to  that  effect  was  filed;  and  this 
statement  could  be  rejected  as  surplusage,  leaving  still  good  cause  for  the  re- 
moval on  account  of  the  citizenship  of  the  parties.  Although  Meyer's  name 
was  included  as  a  petitioner,  that  of  Dennison  was  included  also;  and,  as 
Meyer  was  not  a  party  to  the  suit,  his  name  could  be  rejected  as  surplusage 
and  the  petition  left  to  stand  as  that  of  Dennison  alone.  The  paper  was  evi- 
dently drafted  and  put  on  file  under  the  belief  that  Meyer  would  be  substituted 
for  Thompson  as  a  party  to  the  suit.  This  having  been  unexpectedly  refused^ 
it  was  presented  to  the  court  by  the  counsel  of  Dennison,  without  amendment, 
aa  in  legal  effect  the  petition  of  Dennisfon  alone.  This,  we  think,  might  law- 
fully be  done.  Under  the  circumstances,  it  was  the  duty  of  the  court  ta 
treat  the  application  as  coming  from  Dennison  only. 

The  petition  was  not  signed.  No  objection  was  made  on  this  account  in  the 
state  court ;  and  it  came  too  late  in  the  circuit  court.  If  it  had  been  made  in 
the  state  court,  the  defect — If  in  fact  there  was  one  —  would  no  doubt  have 
been  cured  at  once  by  the  signature  of  counsel.  The  petition  was  in  writing. 
On  its  face  it  purported  to  be  the  petition  of  M^yer  and  Dennison;  and  it  was 
in  fact  the  petition  of  Dennison.  This  the  court  knew,  because  it  was  actually 
presented  by  the  counsel  of  Dennison,  and  was  accompanied  by  a  bond  pur- 
porting also  to  be  signed  in  the  name  of  Meyer  and  Dennison.  In  short,  every- 
thing in  the  whole  proceeding  showed  that  it  was  in  fact  what,  under  the 
circumstances,  it  purported  to  be  —  the  application  of  Dennison,  made  in  good 
faith,  for  the  removal  of  the  cause. 

§  3687.  What  must  he  secured  by  a  removal  hondj  and  what  is  sufficient 
surety  thereon. 

The  bond  was  sufficient  in  form.  The  condition  was  Guuch  as  the  statute  re- 
quired. There  was  no  special  bail  in  the  cage.  Nothing  was,  therefore,  to  be 
secured  by  the  bond  but  the  filing  of  the  transcript  in  the  circuit  court,  on  the 
first  day  of  its  then  next  term,  and  the  payment  of  any  costs  that  might  be 
awarded  by  that  court  in  case  it  should  bold  that  the  suit  had  been  wrong- 
fully or  improperly  removed.  No  objection  was  made  to  the  sufficiency  of 
the  surety.  The  only  complaint  seems  to  have  been  that  one  of  the  persons, 
who  signed  the  bond  was  an  attorney  of  the  court,  which  was  forbidden  by 
the  laws  of  Iowa  and  the  practice  of  the  state  court.  Without  determining' 
whether  this  would  have  justified  the  court  in  not  accepting  the  bond,  if  he 
had  been  the  only  surety,  it  is  sufficient  to  say  that  the  act  of  congress  does 
not  make  it  necessary  that  two  persons  should  sign  the  bond  as  sureties. 
'^  Good  and  sufficient  surety"  is  all  that  is  required;  and  this  is  satisfied  if 
there  is  one  surety  able  to  respond  to  the  condition  of  the  bond.  The  questioa 
here  is  not  whether  the  court  below  had  the  right  to  pass  upon  the  sufficiency 
of  the  surety,  but  whether,  upon  the  facts  as  they  appear  in  this  record,  it  was 
justified  in  refusing  to  accept  this  bond.  We  are  now  examining  the  case 
after  judgment  below  in  reference  to  errors  which  are  alleged  to  have  occurred 
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in  the  progrjess  of  the  canse.  If  the  state  court  refuses  to  acoept  a  bond  offered 
by  a  petitioner  for  removal  which  has  "good  and  sufficient  surety'^  in  law,  it 
is  error  that  xnay  be  reviewed  here.  That  court  has  no  discretion  in  such  a 
matter.  Its  action  is  governed  by  fixed  rules.  Here,  as  no  objection  was 
made  to  the  pecuniary  responsibility  of  the  one  person  who  si/g;ned  as  suret}^ 
and  was  competent  under  the  laws  of  Iowa  to  do  so,  it  was  clearly  error  for 
the  court  to  refuse  to  accept  the  bond  because  a  second  surety  was  an  attorney 
•of  the  court.  Such  being  the  case,  we  are  clearly  of  opinion  that,  so  far  as 
the  form  of  the  application  was  concerned,  the  state  court  was  not  justified  in 
refusing  to  accept  the  petition  and  bond  and  iii  proceeding  further  in  the  case. 

§  3638,    W7ien  an  application  for  removal  of  a  cause  is  in  time. 

We  think  also  the  application  was  made  in  time.  It  is  conceded  that  the 
petition  was  filed  during  the  first  term  of  the  court  at  which  the  suit  could  be 
tried,  after  the  act  of  1875  wen)^  into  operation.  It  has,  so  far  as  we  know, 
been  uniformly  held  on  the  circuit,  and  to  our  minds  correctly,  that,  in  suits 
pending  when  the  act  was  passed,  the  application  was  in  time  if  made  at  the 
first  term  of  the  court  thereafter.  Baker  v.  P^eterson,  4  Dill.,  562;  Hoadley  t;. 
•  San  Francisco,  3  Saw.,  553;  Andrews  v.  Garrett,  2  Cent.  Law  Jour.,  797;  The 
Merchants'  &  Manufacturers'  National  Bank  v,  Wheeler,  13  Blatch.,  218; 
Crane  v.  Beeder,  15  Alb.  Law  Jour.,  103.  This  disposes  of  one  objection  made 
to  the  time  when  the  petition  was  filed. 

§  3639.  To  bar  the  right  qf  removal  it  must  appear  thai  the  trial  had  actually 
iegun  when  the  application  was  made. 

It  has,  however,  been  argued  with  great  earnestness  that  the  petition  for  re- 
moval was  not  actually  presented  to  the  court  *'  before  trial."  We  agree  that, 
JM  a  general  rule,  the  petition  must  b6  filed  in  a  way  that  it  may  be  said  to 
have  been  in  law  presented  to  the  court  before  the  trial  is  in  good  faith  en- 
tered upon.  There  may  be  exceptions  to  this  rule;  but  we  think  it  clear  that 
<K>ngre6s  did  not  intend,  by  the  expression  "  before  trial,"  to  allow  a  party  to 
experiment  on  his  case  in  the  state  court,  and,  if  he  met  with  unexpected  dif- 
ficulties, stop  the  proceedings  and  take  his  suit  to  another  tribunal.  But,  to 
bar  the  right  of  removal,  it  must  appear  that  the  trial  had  actually  begun  and 
was  in  progress  in  the  orderly  course  of  proceeding  when  the  application  was 
made.  No  mere  attempt  of  one  party  to  get  himself  on  the  record  as  having 
begun  the  trial  will  be  enough.  The  case  must  be  actually  on  trial  by  the 
<x>urt,  all  parties  acting  in  good  faith,  before  the  right  of  removal  is  gone. 

Upon  the  facts  in  this  case  it  is  apparent,  to  our  minds,  that  the  trial  had  in 
DO  sense  begun  when  Dennison  presented  his  petition  formally  to  the  court 
for  a  removal.  It  is  equally  apparent  that  the  counsel  for  the  construction 
company  attempted  to  get  up  a  race  of  diligence  with  his  adversary,  in  which 
he  should  come  out  ahead.  As  soon  as  the  court  decided  not  to  admit  Meyer 
as  a  party  to  the  suit,  he  seems  to  have  offered  the  contract  sued  on  in  evi- 
dence ;  but,  unfortunately  for  him,  in  so  doing  he  did  not  keep  himself  inside 
the  orderly  course  of  proceedings.  It  is  evident  that  at  that  time  the  cause 
was  not  up  for  hearing  on  its  merits;  and  it  nowhere  appears  that  the  court 
accepted  then  the  offer  of  the  counsel  to  put  in  his  evidence.  Before  any 
action  was  taken  by  the  court  on  that  subject  Dennison  presented  his  petition, 
which  had  been  on  file  ready  to  be  presented  as  soon  as  the  motion  of  Meyer 
was  decided.  Immediately  after  the  application  of  Dennison  was  disposed  of, 
the  court  adjourned  until  the  next  day;  and,  when  it  again  met,  Dennison  re- 
newed his  application.    This  being  refused,  the  construction  company  asked 
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leave  to  file  a  reply,  which  up  to  that  time  had  not  been  done,  and  which  was 
necessary  to  complete  the  pleadings  and  make  up  the  issues  for  trial.  That 
being  done,  and  a  motion  of  Dennison  for  leave  to  amend  hie  answer  over- 
ruled, the  court  proceeded  "  with  the  trial  of  said  cause  on  the  issues  joined 
therein."  A  statement  of  these  facts  is  sufficient  to  show  that,  when  Dennison 
presented  his  petition  in  form  to  the  court,  the  trial  had  in  no  just  sense  be- 
gun. As  in  the  case  of  Yulee  v.  Vose,  99  U.  S.,  539,  "  the  most  that  can  be 
said  is  that  preparations  were  being  made  for  trial." 

§  3640.  Where  the  record  discloses  citizenship  proper  for  a  remonxd  it  is  error 
in  the  state  court  to  retain  the  cause  on  the  ground  that  the  requisite  citizenship 
is  not  proved. 

It  is  further  claimed  that  the  citizenship  of  Dennison  in  Ohio  was  not  proved. 
As  in  the  case  of  the  sufficiency  Qf  the  bond,  the  question  here  is  not  whether, 
if  the  statements  of  the  petitioner  in  that  particular  had  been  denied,  it  would 
have  been  competent  for  the  state  court  to  institute  an  inquiry  on  that  sub- 
ject, but  whether,  on  the  facts  as  they  appear  on  the  face  of  this  record, 
which  also  shows  how  they  should  have  appeared  to  the  court  below,  that 
court  was  justified  in  proceeding  further  in  the  suit.  We  fully  recognize  the 
principle  heretofore  asserted  in  many  cases  that  the  slate  court  is  not  required 
to  let  go  its  jurisdiction  until  a  case  is  made  which,  upon  its  face,  shows  that 
the  petitioner  can  remove  the  cause  as  a  matter  of  right.  But  here,  to  say- 
nothing  of  the  statements  in  the  petition  which  were  not  disputed,  the  record 
is  full  of  evidence  that  Dennison  was  a  citizen  of  Ohio.  In  the  mortgage 
Thompson  is  described  as  of  Pennsylvania,  and  Dennison  of  Ohio.  In  addition 
to  this,  in  order  to  bring  them  into  court,  the  affidavit  of  the  counsel  for  the 
construction  company  was  put  on  file,  in  which  it  is  directly  stated,  under  date 
of  April  6,  1874,  that  personal  service  of  process  could  not  be  made  on  them 
within  the  state,  and  that  thev  were  non-residents.  Under  these  circumstances 
it  was  certainly  error  for  the  state  court  to  retain  the  cause  because  it  was  not 
shown  that  the  citizenship  of  the  adverse  parties  was  in  diflferent  states.  The 
citizenship  <5f  the  two  corporations  in  Iowa  is  averred  by  the  construction 
company  in  its  own  pleadings. 

§  3641.  A  party  entitled  to  a  removal^  hut  forced  to  trial  in  the  state  courts 
loses  none  of  his  rights  by  defending  against  the  actiofi. 

It  is  still  further  claimed  that  even  though  the  lower  court  ought  to  have 
accepted  the  petition  and  bond  and  withheld  all  further  proceedmgs  in  the 
suit,  that  error  was  waived  by  the  subsequent  appearauce  of  Dennison  and 
going  to  a  hearing,  and  that  for  this  reason  it  was  right  for  the  supreme  court 
not  to  reverse  the  judgment  because  of  the  original  fault.  This  question  is 
settled  by  the  case  of  Insurance  Company  v.  Dunn,  19  "Wall.,  214,  where  it  is 
distinctly  held  that  if  a  party  failed  in  his  efforts  to  obtain  a  removal  and  was 
forced  to  trial  he  lost  none  of  his  rights  by  defending  against  the  action. 
This  record  is  full  of  protests  on  the  part  of  Dennison  against  going  on  with 
the  suit  and  of  exceptions  to  the  ruling  which  kept  him  in  court.  Indeed,  it 
is  difficult  to  see  what  more  he  could  have  done  than  he  did  do  to  get  out  of 
court  and  take  his  suit  with  him.  He  remained  simply  because  he  was  forced 
to  remain,  and  is  certainly  now  in  a  condition  to  have  the  original  error  of 
which  he  complained  corrected  in  any  court  having  jurisdiction  for  that 
purpose.  In  addition  to  this,  we  now  know  that  he  did  take  his  suit  to  the 
circuit  court  and  carried  his  adversaries  with  him.  It  is  true,  by  reason  of 
the  fault  of  the  clerk  of  the  state  court,  he  was  unable  to  file  his  transcript 
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of  the  record  in  the  circuit  court  on  the  first  day  of  the  term,  but  he  did  so 
on  the  second,  and  had  the  cause  regularly  docketed,  after  which  a  trial  was 
had,  all  parties  appearing.  It  is  also  true  that  the  construction  company  ob- 
jected to  the  delay,  but  that  objection  was,  as  we  think,  properly  overruled. 
While  the  act  of  congress  requires  security  that  the  transcript  shall  be  filed 
on  the  first  day,  it  nowhere  appears  that  the  circuit  court  is  to  be  deprived  of 
its  jurisdiction  if,  by  accident,  the  party  is  delayed  until  a  later  day  in  the 
term.  If  the  circuit  court,  for  good  cause  shown,  accepts  the  transfer  after 
the  day  and  during  the  term,  its  jurisdiction  will,  as  a  general  rule,  be  com- 
plete and  the  removal  properly  effected. 

We  must,  therefore,  hold  that  the  supreme  court  of  the  state  erred  in  not 
reversing  the  judgment  of  the  circuit  court  of  the  county  and  sending  the 
cause  back  with  instructions  to  that  court  to  proceed  no  further  with  the  suit. 

3.  As  to  priority  of  liens. 

§  3642.  Tke  law  of  Iowa  on  Tnechanica^  liens. 

It  is  conceded  that  by  the  laws  of  Iowa  a  mechanic's  lien  for  work  done 
under  a  contract  takes  precedence  of  all  incumbrances  put  on  the  property  by 
mortgage  or  otherwise  after  the  work  was  commenced.  Such  has  been  the 
uniform  course  of  decisions  by  the  highest  court  of  the  state. 

It  is  also  conceded  that,  by  a  statute  of  the  state  (Code  1874,  sec.  385), 
there  can  be  no  mechanic's  lien  in  favor  of  one  who  takes  collateral  security 
on  the  contract  under  which  he  does  his  work. 

Such  being  the  law,  it  is  clear  that  as  the  mortgage  was  not  recorded  until 
June  4,  1872,  and  work  under  the  contract  of  the  construction  company  was 
commenced  September  29,  1870,  the  mechanic's  lien  must  have  precedence, 
unless  the  construction  company  took  collateral  security  on  their  contract,  or 
something  equivalent  was  done. 

§  3643.  An  agreernefit  hy  the  debtor  to  pay  out  of  a  ypedfio  fund  does  not 
vitiate  the  creditor's  mechanic's  lien. 

It  is  contended  that  the  words  "all  the  money  for  the  work  hereinbefore 
specified  to  be  paid  by  the  citizens  of  Delaware  county,"  which  appear  above 
the  signature  of  the  president  of  the  railroad  company  to  the  contract,  give 
the  construction  company  collateral  security,  and  thus  vitiate  the  lien.  We 
cannot  so  interpret  the  contract.  In  the  body  of  the  instrument  the  obligation 
of  the  railroad  company  to  pay  is  absolute  and  unconditional.  The  additional 
clause  does  not  purport  to  transfer  to  the  construction  company  the  moneys 
that  are  due  or  that  may  become  due  from  the  citizens  of  Delaware  county. 
No  control  is  given  the  construction  company  over  these  moneys.  The  most 
that  can  be  said  of  the  clause  is  that  it  contains  an  implied  obligation  on  the 
part  of  the  railroad  company  to  use  the  money  which  came  into  its  hands  from 
the  citizens  of  Delaware  county  to  discharge  its  obligations  under  the  contract, 
and  a  corresponding  obligation  on  the  part  of  the  construction  company  to 
wait  a  reasonable  time  for  the  collection  of  these  moneys  before  putting  the 
railroad  company  in  default  for  non-payment. 

In  Christmas  v,  Eussell,  14  Wall,  69,  we  said:  "An  agreement  to  pay  out 
of  a  particular  fund,  however  clear  its  terms,  is  not  an  equitable  assignment; 
a  covenant  in  the  most  solemn  form  has  no  greater  effect.  .  .  The  assignor 
must  not  retain  any  control  over  the  fund,  any  power  to  collect,  or  any  power 
of  revocation.  If  he  do,  it  is  fatal  to  the  claim  of  the  assignee."  It  seems  to 
Q8  that  this  is  conclusive  of  the  present  case.  The  railroad  company  has  no- 
where by  its  agreement  given  the  construction  company  any  power  to  collect. 
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The  amonnt  due  is  noxThere  specified ;  neither  does  it  appear  from  the  instni- 
mont  itself  what  was  the  nature  of  the  obligatbns  the  citizens  of  Delaware 
county  were  under  to  make  the  payment.  It  is  not  even  said  that  the  pay- 
ments thus  to  be  made  grew  out  of  any  obligations  of  the  citizens  of  Delaware 
county  to  the  railroad  company.  According  to  the  construction  claimed  the 
addition  of  these  somewhat  indefinite  words  at  the  end  of  the  contract,  and 
after  a  part  of  the  signatures  had  been  aflSxed,  must  have  the  effect  of  chang- 
ing the  whole  tenor  of  the  contract  as  set  out  in  the  body  of  the  instrument, 
and  substituting  the  citizens  of  Delaware  county  as  obligors  and  bound  abso- 
lutely for  the  payment  of  the  work  to  be  performed,  instead  of  the  railroad 
company.  Such  we  cannot  believe  was  the  intention  of  the  parties,  and  every- 
thing which  occurred  afterwards  is  entirely  inconsistent  with  any  such  idea. 
It  now  app>ear8  from  the  evidence  that  there  had  been  very  considerable  sub- 
criptions  to  the  capital  stock  of  the  railroad  company  by  the  citizens  of  Dela- 
ware county,  and  that  taxes  had  been  levied  by  the  county,  or  some  of  the 
townships  in  the  county,  to  aid  in  the  construction  of  the  railroad.  It  also 
appears  that  all  of  this  money  was  collected  by  and  paid  to  the  railroad  com- 
pany. Id  no  .single  instance,  so  far  as  we  can  discover,  ^as  it  paid  to  the 
construction  company.  The  full  amount  subscribed  and  levied  was  not  suffi- 
cient to  pay  all  that  was  due  that  company.  Much  of  it  was  paid  over,  but 
all  of  it  was  not.  Of  the  amount  paid  the  construction  company  by  the  rail- 
road company  a  very  considerable  portion  was  collected  from  other  sources. 

Without  pursuing  the  subject  further,  it  is  sufficient  to  say  that,  in  our  opin- 
ion, the  construction  company  has  done  nothing  to  waive  or  deprive  it  of  the 
right  to  assert  a  mechanic's  lien,  and  that  the  decrees  of  the  circuit  court 
establishing  the  superiority  of  the  lien  of  the  mortgage  were  wrong  and  must 
be  reversed. 

§  3644.  Interest  of  mortgagees  not  cut  off. 

As  the  sale  under  the  execution  from  the  state  court,  by  which  the  Delaware 
Oounty  Railroad  Company  now  holds  and  claims  title,  was  made  in  a  suit  to 
which  the  trustees  of  the  mortgage  were  not  at  the  time  parties  served  with 
process,  the  sale  did  not  cut  off  their  interest  as  mortgagees  of  the  property 
sold.  Neither  are  they  bound  by  the  decree  in  the  state  court  finding  the 
amount  due  the  construction  company.  The  Delaware  County  Bailroad  Com- 
pany took  by  its  purchase  only  such  title  as  the  construction  company  had  to 
eonvey,  and  as  the  interest  of  the  mortgagees  was  not  cut  off  by  the  sale  to 
the  construction  company,  it  is  not  cut  off  by  the  transfer  to  the  Delaware 
oounty  company. 

We  therefore  order  and  adjudge  as  follows : 

1.  That  the  judgment  of  the  supreme  court  of  Iowa  be  reversed  with  costs, 
and  that  the  cause  be  remanded,  with  instructions  to  reverse  the  decree  of  the 
circuit  court  of  Delaware  county  and  direct  that  court  to  proceed  no  further 
with  the  suit. 

2.  That  the  decree  of  the  circuit  court  of  the  United  States  in  the  second  of 
these  cases  be  reversed  with  costs,  and  that  the  cause  be  remanded  with 
instructions  to  ascertain  the  amount  due  the  construction  company  under  its 
contract,  and  to  enter  a  decree  establishing  the  lien  of  that  company  as  prior 
in  right  to  that  of  the  mortgage,  and  in  default  of  payment  of  the  amount 
due  by  a  day  to  be  named,  directing  the  sale  of  that  part  of  the  railroad  com- 
pany which  lies  in  Delaware  county  to  pay  the  debt.     Such  provision  for 

redemption  is  to  be  made  as  is  allowed  in  such  cases  by  the  laws  of  Iowa. 
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3.  The  decree  of  the  circait  court  in  the  remaining  case  is  also  reversed  with 
costs,  and  the  cause  remanded  with  instructions  to  enter  a  decree  establishing 
the  lien  of  the  construction  company  as  superior  to  that  of  the  mortgage,  and 
declaring  the  title  of  the  Delaware  County  Railroad  Company,  by  reason  of 
the  sheriff's  sale  in  the  state  court,  to  be  invalid  and  not  sufficient  to  pass  title 
as  against  the  lien  of  the  mortgage,  and  for  such  other  proceedings  as  justice 
requires. 

Justices  Bradley,  Swatne  and  Strong  concurred  in  the  judgment,  Justice 
Bradley  rendering  a  separate  opinion. 

CURTIN  t;.  DECKER. 
(Circnit  Court  for  Wisconsin:  5  Federal  Reporter,  885-888.    1881.) 

Opinion  by  Dyer,  J. 

Statement  op  Facts. —  This  is  a  case  removed  from  the  state  court.  The 
petition  for  removal  was  made  by  the  complainant,  and  alleges  that  at  the 
date  of  the  petition  she  was  a  citizen  of  the  state  of  Illinois,  and  that  the  de* 
fendant  was  a  citizen  of  the  state  of  "Wisconsin.  The  defendant  now  moves  to 
remand  the  case  on  the  ground  that  the  petition  for  removal  does  not  show 
that  the  parties  were  citizens  of  different  states  at  the  time  the  action  was 
commenced  in  the  state  court. 

The  removal  of  the  case  to  this  court  was  under  the  act  of  March  3, 1875 
(18  U.  S.  St.  at  Large,  470,  471).  The  question  involved  is,  therefore,  whether 
the  right  to  remove  a  case  under  that  act  from  the  state  court  to  the  federal 
court  is  dependent  upon  the  citizenship  of  the  parties  at  the  time  the  action 
was  commenced  in  the  state  court.  In  the  case  of  Rawle  v.  Phelps,  9  Cent. 
L.  J.,  46,  the  learned  judge  of  the  eastern  district  of  Michigan,  in  a  carefully 
considered  opinion,  held  that  to  authorize  a  removal  to  the  federal  court, 
under  the  act  of  1875,  the  requisite  citizenship  must  have  existed  at  the  time 
the  suit  was  commenced  in  the  state  court.  The  question,  it  is  understood, 
has  not  been  decided  by  the  supreme  court.  It  was  alluded  to  in  the  opinion 
in  Insurance  Co.  v.  Pechner,  95  U.  S.,  183,  but  was  left  undetermined,  as  that 
case  only  involved  a  construction  of  the  act  of  1789.  The  case  would  be  truly 
exceptional  in  which  I  could  ever  differ  from  the  learned  and  able  judge  who 
decided  Kawle  v.  Pbelps,  without  hesitation.  But  upon  the  present  question  I 
am  constrained  to  take  a  different  view  of  the  statute  from  that  which  he  has 
adopted. 

§  3645.  A  cause  is  removable  ify  when  the  petition  for  removal  is  JUedy  tke 
proper  state  of  citizenship  existed.     Cases  cited. 

It  must  be  admitted  that  the  question  is  not  free  from  diflSculty,  but  I  am 
unable  to  avoid  the  conclusion  that  by  the  language  used  in  sections  2,  3  and 
5  of  the  act  of  1875,  it  was  intended  to  give  to  parties  the  right  of  removal  in 
case  the  requisite  citizenship  existed  at  the  time  of  the  application  for  removal. 
This  seems  to  me  to  be  the  most  reasonable  construction  of  the  statute,  and  the 
weight  of  authority  appears  to  sustain  that  view.  Putting  the  second  section 
of  the  act  into  grammatical  form,  it  provides  that  [if  in]  any  suit  of  a  civil  nat- 
ure, at  law  or  in  equity,  now  pending^  or  hereafter  brought  in  any  state  court, 
where  the  matter  in  dispute  exceeds,  exclusive  of  costs,  the  sum  of  $500,  there 
shall  be  a  controversy  between  citizens  of  different  states,  either  party  may  re- 
move said  suit  into  the  circuit  court  of  the  United  States  for  the  proper  district. 
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It  appears,  therefore,  that  the  act  was  intended  to  apply  to  all  canses  pend- 
ing at  the  time  the  act  was  passed,  Avithout  reference  to  the  fact  whether  the 
federal  court  would  have  jurisdiction  at  the  time  the  suit  was  commenced  in 
the  state  court  or  not.  If  that  is  the  true  rule  as  to  causes  pending  at  the  time 
of  the  passage  of  the  act,  the  inference  seems  very  strong  that  it  is  appli- 
cable to  causes  thereafter  brought  in  the  state  court. 

And  it  is  not  to  be  overlooked  that  the  whole  language  of  the  act  of  1875 
in  this  respect  is  ver}^  different  from  that  of  the  act  of  1789.  By  the  terms  of 
that  act  the  right  to  remove  a  cause  was  dependent  upon  the  existence  of  the 
requisite  citizenship  when  the  suit  was  commenced.  There  is  no  language  to 
that  effect  in  the  act  of  1875,  and  the  argument  from  the  fact  that  the  words 
used  in  the  act  of  1789  have  been  dropped  in  the  act  of  1875  seems  very  strong 
in  favor  of  this  view  of  the  question,  and  such  view  also  acquires  additional 
force  from  an  examination  of  the  fifth  section  of  the  act,  which  provides  that 
if,  in  any  suit  removed  from  a  state  court  to  a  circuit  court  of  the  United 
States,  it  sball  appear  to  the  satisfaction  of  said  circuit  court,  at  any  time  after 
such  suit  has  been  .  .  .  removed  thereto,  that  such  suit  does  not  really 
and  substantially  involve  a  dispute  or  controversy  properly  within  the  juris- 
diction of  said  circuit  court ''  the  suit  shall  be  dismissed  or  remanded  to  the 
state  court.  Thus  a  "dispute  or  controversy"  is  spoken  of  in  the  present 
tense;  that  is,  at  the  time  the  court  considers  the  question,  after  the  cause  has 
been  removed. 

I  forbear  to  enter  further  upon  a  discussion  of  the  question,  since  it  has  been 
so  fuUy^  considerd  by  other  federal  judges,  whose  opinions  are  entitled  to  great 
consideration.  See  Jackson  v.  The  Mut.  Life  Ins.  Co.,  3  Woods,  413;  McLean 
V.  The  St.  Paul  &  Chicago  Eailway  Co.,  16  Blatch.,  309;  and  Chicago,  St. 
Louis  <fe  N.  O.  R.  Co.  v.  McComb,  9  Rep.,  569. 

In  Johnson  v,  Monell,  1  Woolw.,  390,  Mr.  Justice  Miller  held  that  under  the 
act  of  1867,  for  the  removal  of  causes,  the  right  of  removal  was  not  limited  to 
parties  who  were  citizens  of  different  states  at  the  time  the  suit  was  com- 
menced, and  that  at  least  by  the  strongest  implication  it  provided  otherwise. 
As  the  language  of  the  act  of  1867  is  in  substance  like  that  of  the  act  of  1875, 
the  construction  put  upon  the  former  act  by  Mr.  Justice  Miller  is  strongly  ap- 
plicable to  the  statute  of  1875. 

In  McGinnity  u  "White,  3  Dill.,  350,  which  was  a  case  removed  under  the 
act  of  1866,  Judge  Dillon  cited  Johnson  v.  Monell  as  authoritative,  and,  speak- 
ing of  the  acts  of  1866  and  1867,  said:  "As  both  acts  give  the  right  to  apply 
for  the  removal  at  any  time  before  the  trial  or  final  hearing  of  the  cause,  I 
can  see  no  difference,  in  this  respect,  between  the  act  of  1866  and  the  act  of 
1867;  and  the  reasoning  in  the  case  cited  (Johnson  ^;.  Monell)  seems  to  be  ap- 
plicable here  and  to  favor  the  right  of  removal."  And,  although  pending  the 
action  in  the  state  court  the  defendant  had  removed  from  the  state  of  which 
both  parties  were  citizens  when  the  action  was  commenced,  Judge  Dillon  sus- 
tained the  right  of  removal. 

The  view  taken  of  the  question  by  Judge  Woods  and  Judge  Blatchford  ia 
the  cases  cited  (3  Woods,  413;  16  Blatch.,  309;  and  9  Rep.,  569)  has  also 
been  adopted  by  the  supreme  court  of  Georgia  in  Jackson  v.  The  Mut.  Ins. 
Co.,  60  Ga.,  423,  and  bj^  the  supreme  court  commission  of  Ohio  in  Phoenix 
Life  Ins.  Co.  v.  Saettel,  7  Cent.  L.  J.,  398. 

I  hold,  therefore,  upon  what  I  regard  the  weight  of  authority,  and  as  a  cor- 
rect interpretation  of  the  act  of  1875  independent  of  authority,  that  the  right 
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of  removal  under  that  act  is  not  dependent  upon  citizenship  when  the  suit  was 
commenced  in  the  state  court,  but  that  if  the  required  citizenship  exists  at  the 
time  the  petition  for  removal  is  filed  in  the  state  court,  that  is  sufficient. 
Motion  to  remand  overruled. 

BLAKE  V,  McKIM. 
(18  Otto,  83e-840,     1880.) 

Ebbob  to  IT.  S.  Circuit  Court,  District  of  Massachusetts. 

Opinion  by  Mr.  Justice  Hablan. 

Statement  of  Facts. —  This  action  was  commenced  in  one  of  the  courts  of 
Massachusetts  by  a  citizen  of  Massachusetts,  for  the  use  of  citizens  of  that 
state,  against  the  executors  of  George  Baty  Blake,  two  of  whom  are  citizens 
of  Massachusetts  and  one  a  citizen  of  New  York.  It  is  upon  a  probate  bond 
executed  by  James  M.  Howe  as  trustee  under  the  will  of  Henry  Todd,  with 
two  sureties,  one  of  whom  was  the  testator  of  the  defendants.  Its  object  is 
to  recover  from  the  estate  of  the  deceased  surety  the  sum  of  $50,000  for  alleged 
breaches,  upon  the  part  of  the  trustee,  of  the  bond  sued  on. 

The  executors  filed  a  joint  answer,  which  presented  a  common  defense,  and 
subsequently,  in  proper  time,  filed  their  joint  petition  for  the  removal  of  the 
case  into  the  circuit  court  of  the  United  States  for  the  district  of  Massachu- 
setts. The  petition  was  dismissed  by  the  state  court.  The  transcript  of  the 
record  was,  nevertheless,  filed  in  the  circuit  court.  By  the  latter  court  the 
case,  upon  motion  of  plaintiff,  was  remanded  to  the  state  court.  From  that 
order  this  writ  of  error  is  prosecuted. 

§  3646.  A  suit  cannot  he  removed  under  the  act  of  1875  unless  either  it  con- 
tains a  controversy  wholly  between  citizens  of  different  states y  or  all  the  necessary 
parties  on  one  side  are  citizens  of  a  different  state  or  states  from  all  the  neces- 
sary parties  on  the  other. 

We  are  of  opinion  that  the  case,  as  made  by  the  plaintiffs,  is  not  one  of 
which  the  circuit  court  of  the  United  States  can  take  jurisdiction.  In  Removal 
Cases,  100  U.  S.,  457,  we  had  occasion  to  construe  the  first  clause  of  the  sec- 
ond section  of  the  act  of  March  3,  1875  (ch.  137),  which  declares  that  either 
party  may  remove  to  the  circuit  court  for  the  proper  district  any  suit  of  a 
civil  nature,  at  law  or  in  equity,  pending  in  a  state  court,  where  the  matter  in 
dispute  exceeds,  exclusive  of  costs,  the  sum  or  value  of  $500,  and  in  which 
there  s  *  a  controversy  between  citizens  of  different  states."  We  held  it  to 
mean  ''  that  when  the  controversy,  about  which  a  suit  in  the  state  court  is 
brought,  is  between  citizens  of  one  or  more  states  on  the  one  side  and  citizens 
of  other  states  on  the  other  side,  either  party  in  the  controversy  may  remove 
the  suit  to  the  circuit  court  without  regard  to  the  position  they  occupy  in  the 
pleadings  as  plaintiffs  or  defendants;"  that,  upon  arranging  the  parties  on 
opposite  sides  of  the  real  and  substantial  dispute,  if  it  appears  that  those  on 
one  side  are  all  citizens  of  different  states  from  those  on  the  other,  the  suit 
may  be  removed,  all  those  on  the  side  desiring  a  removal  uniting  in  the  appli- 
cation therefor.  In  that  case  an  Iowa  corporation  represented  one  side  of  the 
dispute,  while  the  other  was  represented  by  citizens  of  Ohio  and  Pennsyl- 
vania.    The  controversy  was  as  broad  as  the  suit. 

In  Barney  v.  Latham,  13  Otto,  205,  we  held,  construing  the  second  clause 
of  that  section,  that  one  or  more  of  the  plaintiffs  or  defendants  actually  inter- 
ested in  a  controversy  wholly  between  citizens  of  different  states,  and  which 

547 


§8647.  PRACTICE.— REMOVAL  OF  SUITS. 

can  be  fullv  determined  as  between  them,  can  remove  from  the  state  court 
the  entire  suit  of  which  that  separable  controversy  forms  a  part,  provided  it 
involves  the  amount  prescribed  as  necessary  to  federal  jurisdiction. 

The  executors  of  Blake  —  each  of  them  having  qualified  and  acted  in  the 
execution  of  the  trust  —  were  all  indispensable  parties  to  the  suit.  Gould, 
Pleadings,  §  73,  ch.  4;  Dicey,  Parties  to  Actions,  322;  1  Chitty,  PL,  52. 
They  all  appeared  and  submitted  to  the  jurisdiction  of  the  court.  The  present 
case  is,  therefore,  one  in  which  the  suit  embraces  only  one  indivisible  contro- 
versy. It  is  not  whoU}'  between  citizens  of  different  states  and  fully  deter- 
minable as  between  them,  because  some  of  the  defendants  are  citizens  of  the 
same  state  with  the  plaintiffs. 

The  contention  upon  the  part  of  counsel  for  the  executors  is  that  the  suit  is 
removable  upon  their  joint  petition  under  the  first  clause  of  that  section.  We 
are  unable  to  concur  in  that  view.  There  is,  undoubtedly,  some  ground  for 
such  a  construction,  but  we  are  not  satisfied  that  congress  intended  to  enlarge 
the  jurisdiction  of  the  circuit  courts  to  the  extent  which  that  construction 
would  imply.  The  principal  reason  assigned  in  its  support  is  that  the  clause 
follows  the  words  of  the  constitution  when  giving  jurisdiction  to  the  circuit 
court  of  a  suit  in  which  there  shall  be  "  a  controversy  between  citizens  of  dif- 
ferent states" — language  which,  it  is  claimed,  does  not  necessarily  require 
that  such  controversy  must  be  wholly  between  citizens  of  different  states. 
But  that  consideration  was  pressed  upon  our  attention  in  the  case  of  The  Sew- 
ing Machine  Companies,  18  Wall.,  553,  which  arose  under  the  act  of  March  2, 
1867  (ch.  196).  14  Stat.,  558.  That  act  authorizes  the  removal  of  a  suit  in- 
volving the  requisite  amount  "in  which  there  is  a  controversy  between  a  citi- 
zen of  the  state  in  which  the  suit  is  brought  and  a  citizen  of  another  state," 
upon  an  aflBdavit  by  the  latter,  whether  plaintiff  or  defendant,  showing  that 
he  has  reason  to  believe,  and  does  believe,  that,  from  prejudice  or  local  influ- 
ence, he  would  not  be  able  to  obtain  justice  in  the  state  court.  The  argument 
there,  b}'  counsel  of  recognized  learning  and  ability,  was  that  a  controversy 
between  citizens  of  different  states  is  none  the  less  a  controversv  between  cit- 
izent  of  different  states  because  others  are  also  parties  to  it;  that  to  confine 
the  federal  jurisdiction  to  cases  wherein  the  controversy  is  between  citizens  of 
different  states  exclusively  is  to  interpolate  into  the  constitution  a  word  not 
placed  there  by  those  who  ordained  it,  and  materially  limiting  or  controlling 
its  express  provisions.  We  declined  to  adopt  that  construction,  and  held  that 
congress  did  not  intend  by  the  act  to  confer  the  right  of  removal  where  a  cit- 
izen of  a  state  other  than  that  in  which  the  suit  is  brought  is  united,  as  plaint- 
iff or  defendant  in  the  controversy,  with  one  who  is  a  citizen  of  the  latter 
state.  The  construction  for  which  counsel  for  the  plaintiffs  in  error  here  con- 
tend cannot  well  be  maintained  without  overruling  the  principles  announced 
in  that  case. 

§  3647.  The  act  of  1875  does  not  invest  the  federal  courts  with  removal  juris- 
diction of  cases  in  which^  there  heing  no  separable  controversy^  one  of  the  indts- 
pensahle  parties  on  the  side  seeking  removal  is  a  citizen  of  the  same  state  with 
one  or  more  of  the  indispensable  parties  on  the  side  against  which  removal  is 
asked. 

It  is  to  be  presumed  that  congress,  in  enacting  the  statute  of  1875,  had  in 
view  as  well  the  previous  enactments,  regulating  the  removal  of  causes  from 
the  state  courts,  as  the  decisions  of  this  court  upon  them.  If  it  was  thereby 
intended  to  invest  the  circuit  courts  with  jurisdiction  of  all  controversies  be- 
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tween  citizens  of  different  states,  although  others  might  be  indispensable  par- 
ties thereto,  such  intention  would  have  been  expressed  in  more  explicit  language 
"We  are  not  disposed  to  enlarge  that  jurisdiction  by  mere  construction.  We 
are  of  opinion  that  congress,  in  determining  the  jurisdiction  of  the  circuit 
courts  over  controversies  between  citizens  of  diflFerent  states,  has  not  distinctly 
provided  for  the  removal  from  a  state  court  of  a  suit  in  which  there  is  a  con- 
trovers}^  not  wholly  between  citizens  of  different  states,  and  to  the  full  or  final 
determination  of  which  one  of  the  indispensable  parties,  plaintiffs  or  defend- 
ants, on  the  side  seeking  the  removal,  is  a  citizen  of  the  same  state  with  one 
or  more  of  the  plaintiffs  or  defendants  against  whom  the  removal  is  asked. 

The  judgment  of  the  circuit  court  remanding  the  cause  to  the  st£kte  court 
will  therefore  be  affirmed. 


§  8648.  Gcnerall  J. —  To  determine  whether  a  cause  is  properly  removable  the  court  wiU 
classify  the  parties  according  to  their  interests,  and  oot  as  they  happen  to  be  plaintiffs  or  de- 
fendants.   Sayer  v.  La  Salle,  etc.,  Co.,*  9  Biss.,  872. 

§  8649.  It  is  not  necessary  to  a  removal  that  it  should  appear  that  the  parties  were  citizens 
of  different  states  when  the  suit  was  commenced.     Wehl  v.  Wald«*  17  Btatch.,  842. 

§  8650.  Citizenship  at  the  commencement  of  the  suit  in  the  state  court,  and  not  at  the  time 
of  filing  the  removal  petitioii,  determines  the  jurisdiction  of  the  federal  court  in  removal 
cases,  under  the  act  of  1375.    Houser  v,  Clayton,*  3  Woods,  273. 

g  3661.  The  citizenship  of  an  infant  plaintiff,  and  not  that  of  the  next  friend,  determines 
the  removal  jurisdiction  of  the  federal  court.     Woolridge  v,  McKenna,  8  Fed.  R.,  650. 

§  8652.  The  personal  citizenship  of  one  acting  in  a  representative  capacity  determines  re- 
movability. So  held  in  a  case  where  the  New  York  court  having  ordered  the  removal  ut'  a 
suit  brought  against  a  non-resident  receiver  appointed  by  it,  it  was  contended  that  by  virtue 
of  his  office  he  must  be  considered  a  citizen  of  New  York.  Davies  v,  Lathrop,*  12  Fed.  R., 
858. 

§  86o8.  Where  a  bill  simply  describes  the  orators  an  of  a  certain  town,  county  and  state, 
and  the  petition  for  removal  said  nothing  as  to  the  citizeuBhip  of  the  orators  whatever,  held, 
there  was  not  a  sufficient  averment  of  citizenship  to  sustain  a  removal.  Sherman  t;.  Wind- 
sor Manufacturing  Co.,*  19  Blatch.,  314. 

§  8<^4.  An  objection  to  a  removal  founded  upon  the  citizenship  of  a  party  to  a  suit  cannot 
be  taken  for  the  first  time  eighteen  months  after  such  suit  has  been  actually  removed.  Her- 
▼ey  V.  Illinois,  etc.,  R'y  Co.,*  8  Fed.  R.,  707. 

§  86d6.  There  is  no  law  enabling  a  colored  citizen,  when  impeached  by  another  citizen  of 
the  same  state  to  remove  his  cause,  because  of  prejudice  or  local  infiuence.  This  right  is 
given  him  only  when  sued  by  a  citizen  of  another  state.  Fowlkes  v.  Fowlkes,*  21  Int.  Rev. 
Hec.,  85b. 

g  8666.  When  the  jurisdiction  of  the  courts  of  the  United  States  depends  upon  citizenship, 
it  has  reference  to  the  parties  as  persons;  and  a  petition  for  removal  must  show  personal 
citizenship,  and  if  it  does  not  on  its  face  show  proper  personal  citizenship  the  state  court 
need  not  surrender  its  jurisdiction.  So,  an  allegation  that  the  plaintiffs,  '*as  executors,  are 
citizens  of  New  York/*  is  not  sufficient,  and  the  state  court  need  not  let  go  of  the  case. 
Amory  v.  Amory,*  12  West.  Jur.,  55. 

§  8657.  Where  a  removal  act  provides  for  the  removal  of  cases  commenced  by  a  citizen  of  , 
the  state  in  which  the  suit  is  brou;ii;ht  against  a  citizen  of  another  state,  a  suit  in  which   ; 
one  of  the  plaintiffs  is  a  citizen  of  New  Hampiihire  and  the  other  a  citizen  of  Vermont,  and 
the  defendant  a  citizen  of  New  York,  commenced  iu  a  state  court  of  Vermont,  cannot  be 
removed.    The  citizenship  of  each  individual  must  be  such  as  to  make  the  suit  removable  as 
to  him.    Hubbard  v.  Northern  R.  R.  Co..*  25  Vt.,  715. 

g  8608.  Under  Judiciary  act. —  It  is  not  necessary,  in  order  to  effect  a  removal  under  the 
judiciary  act  on  the  ground  of  citizenship,  that  the  original  record  should  show  that  the 
party  desiring  removal  is  an  alien  or  a  citizen  of  another  state;  it  is  sufficient  that  such  is 
actually  the  fact.    Ladd  t;.  Tudor,*  8  Woodb.  &  M.,  325. 

§  8659.  A  suit  cannot  be  removed  under  section  12  of  the  judiciary  act  unless  all  the  nec- 
essary parties  defendant  are  citizens  of  some  other  state  or  states  than  the  plaintiff.  Hatch 
V.  Chicago,  etc.,  R.  Co.,*  6  Blatch.,  105. 

§  8660.  A  United  States  court  has  jurisdiction  over  a  suit  against  a  foreign  corporation 
af ler  its  removal  by  the  defendant  under  section  12  of  the  judiciary  act,  although  the  suit 
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could  not  have  been  brought  origiually  in  such  court.  So  held  in  cose  where,  after  removal, 
the  defendant  moved  to  quash  the  suit  on  the  ground  that,  being  a  foreign  corporation,  it 
could  not  have  been  sued  in  the  federal  court,  and  therefore  such  court  had  no  jurisdiction. 
Bliven  v.  N.  E.  Screw  Co.,*  6  Blatoh..  111. 

§  8C61.  In  order  to  remove  under  section  12  of  the  judiciary  act  it  must  appear  that  all 
the  defendants,  whether  they  have  been  served  with  process  or  have  submitted  themselves 
voluntarily  to  the  action,  are  either  non-residents  of  the  state  to  which  the  plaintiff  belongs 
or  aliens.     Ex  parte  Girard,*  3  Wall.  Jr.,  268. 

§  3662.  In  order  to  remove  under  the  judiciary  act  all  the  defendants  must  join  in  the 
petition ;  and  each  must  be  a  citizen  of  a  different  state  from  the  plaintiff.  Beardsley  v. 
Torrey ,  ♦  4  Wash. ,  288. 

§  8668.  In  a  petition  for  removal  of  a  case  from  a  state  court  to  a  federal  court  under  the 
act  of  1789  the  petition  must  state  affirmatively  the  citizenship  of  the  parties  at  the  time 

when  the  fmit  was  brought*    To  allege  that  a  party  is  a  citizen  of state  at  the  date  of 

the  petition  is  not  sufficient.     Phoenix  Ins.  Co.  v.  Pechner,*  10  Ch.  Leg.  N.,  179. 

§  8664.  Where  a  bill  in  equity  was  instituted  in  a  state  court  and  was  afterwards  removed 
by  the  defendant  to  the  circuit  court  under  section  12  of  the  judiciary  act,  such  defendant 
cannot,  under  section  11  of  the  judiciary  act,  object  to  the  jurisdiction  of  the  circuit  court 
on  the  ground  of  citizenship.  Winaus  v*  The  McKean  Railroad  and  Navigation  Co.,  6  Blatch., 
215. 

§  8665.  Under  the  remoyal  la^s  in  force  in  1848  no  suit  could  be  removed  by  either  party 
when  some  of  the  parties,  plaintiffs  or  defendants,  are  citizens  of  the  state  where  the  suit  is 
brou<;ht,  and  others  of  a  different  state.     Wilson  v,  Blodget,*  4  McL.,  863. 

§  8666.  Under  the  renioral  Iawb  in  force  in  18o8  no  suit  could  be  removed  unless  the  citi- 
zenship of  each  individual  was  such  as  to  make  the  suit  removable.  All  the  parties  plaintiff 
must  have  been  citizens  of  the  state  where  the  suit  was  brought,  and  all  the  parties  defendant 
citizens  of  some  other  state  or  states.     Hubbard  v.  Northern  R.  R.  Co.,*  3  Blatch.,  84. 

§  8667.  Under  act  of  1866  a  case  cannot  be  removed  from  a  state  court  to  a  United  States 
circuit  court  under  the  act  of  July  27,  lb'G6,  if  a  necessary  defendant  and  the  plaintiff  are  citi- 
zens of  the  same  state.     Gardner  v.  Brown,  21  Wall.,  40. 

^  8668.  A  case  may  be  removed  under  the  act  of  July  27, 1866,  without  an  affidavit  of  local 
prejudice.     Allen  v.  Ryerson,*  2  Dill.,  501 ;  Fields  v.  Lamb,*  Deady,  480. 

^  8669.  Under  the  act  of  1 867  a  case  cannot  be  removed  by  a  defendant  who  is  a  resident 
of  the  state  when  the  suit  is  brought.     Aldrich  v.  Crouch,*  10  Fed.  R.,  305. 

§  8670.  Under  the  act  of  March  2,  1807,  the  citizenship  necessary  to  give  the  federal  courts 
removal  jurisdiction  is  personal  citizenship,  and  not  official  citizenship,  if  there  can  be  such 
a  thing.  So  in  a  case  where  the  plaintiffs,  who  were  executors,  were  alleged  in  the  removal 
petition  to  be  '*  as  such  executors,"  citizens  of  a  certain  state,  held^  this  was  not  a  proper  alle- 
gation of  citizenship  to  give  right  of  removal.     Amory  v.  Amory,*  5  Otto,  186. 

§8671.  In  order  to  remove,  under  the  act  of  March  2,  1867,  all  the  parties  against  whom 
removal  is  sought  must  be  shown  to  be  citizens  of  the  state  in  which  the  sitit  is  brought. 
Case  r.  Douglas,*  1  Dill..  299. 

§  8672.  Under  the  act  of  March  2,  1867,  a  non-resident  plaintiff  may  remove  although  one 
of  the  defendants  is  a  citizen  of  a  state  other  than  that  in  which  the  suit  is  brought.  So  held 
in  a  case  where  a  citizen  of  New  York  sued  citizens  of  Nebraska  and  a  citizen  of  Missouri  in 
the  state  court  of  Nebraska;  and  it  was  maintained  that  the  United  States  court  had  no  re- 
moval  jurisdiction.    Sands  v.  Smith,*  1  Abb.,  858. 

$)  8678.  Under  the  removal  act  of  1867  it  is  not  necessary  that  the  parties  should  have  been 
citizens  of  different  states  when  the  suit  was  brought  in  the  state  court.  If  the  proper  citi- 
zenship exists  at  the  time  of  removal  it  is  sufficient.     Cook  v,  W^hitney,*  3  Woods,  715. 

§  8674.  Under  the  act  of  Marcli  2,  1867,  if,  in  a  suit  pending  in  a  state  court,  there  is  a  con- 
troversy between  a  citizen  of  the  state  where  the  suit  is  brought  and  a  citizen  of  another 
state,  the  matter  in  dispute  being  of  sufficient  amount,  and  the  party  removing  having  fol- 
lowed the  rules  of  procedure  laid  down  by  the  act,  the  suit  may  be  removed.  Florence  Co. 
r.  Grover  &  Baker  Co.,*  1  Holmes,  235,     See  Case  of  the  Sewing  Machine  Cos.,  18  Wall.,  559. 

§  8675.  Under  the  act  of  1867  (R.  S.,  §  689,  clause  8)  it  is  not  necessary  to  removal  that  the 
parties  should  have  been  citizens  of  different  states  when  the  suit  was  begun  in  the  state 
court.     Miller  v.  C,  B.  &  Q.  R.  R.  Co.,*  3  McC,  460. 

§  8676.  Under  the  removal  act  of  1867  a  case  cannot  be  removed  upon  the  petition  of  some 
of  the  defendants  if  there  are  other  defendants  who  are  citizens  of  the  same  state  as  the 
plaintiff.    Vannevar  v,  Bryant,*  21  Wall.,  41. 

^  8677.  Under  the  act  of  March  2,  1867,  a  suit  pending  in  a  state  court  between  a  citizen  of 
the  state  where  the  suit  was  brought  and  a  citizen  of  another  state  could  not  be  removed  by 
the  former.     Hurst  t;.  W.  &  A.  R.  R  Co.,*  8  Otto,  71. 
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• 

f  B67S.  The  act  of  March  2,  1867,  authorizing  suits  to  he  removed  from  a  state  to  a  federal 
court  on  the  ground  of  prejudice  or  local  influence,  is  constitutional  and  valid.  Chicago,  etc<, 
R  R  Co.  V.  Whitton.  13  Wall.,  270. 

§  8679.  The  act  of  congress  of  March  2,  1866,  permits  the  removal  from  a  state  to  a  federal 
court  of  any  case  in  which  the  one  party  is  a  citised  of  the  state  where  the  suit  is  brought 
and  the  other  a  citizen  of  another  state.  Thus  an  action  in  form  to  annul  an  alleged  will 
may  be  removed  if  meeting  the  above  requirement.  That  it  is  nominally  a  probate  case  can- 
not affect  the  right  of  removal.    Gaines  v.  Fuentes,*  13  Alb.  L.  J.,  328. 

§  80SO.  Act  of  1875.—  In  determining  under  the  second  section  of  the  act  of  1875  whether 
a  suit  is  one  'Mn  which  there  shall  be  a  controversy  between  citizens  of  different  states,"  so 
that  "either  party  may  remove  said  suit,"  the  condition  of  the  controversy  at  the  time  the  pe- 
tition is  filed  is  ihe  one  to  be  considered ;  and.  at  that  time,  there  must  be  in  the  suit  a  con- 
troversy between  citizens  of  different  states,  and  all  the  parties  on  one  side  of  such  controversy 
must  unite  in  the  petition ;  and  must  then  all  be  of  different  state  citizenship  from  any  of 
the  parties  on  the  other  side  Of  such  controversy.  C,  St.  L.,  etc.,  R.  R.  Co.  v.  McComb,*  17 
Blatch.,  371. 

§  8681.  Under  the  removal  act  of  1875  a  petition  need  not  show  that  the  citizenship  neces- 
sary to  give  the  federal  court  jurisdiction  existed  when  the  suit  was  brought  in  the  state 
court,  but  it  is  sufficient  to  show  proper  citizenship  at  the  time  the  petition  is  filed.     Ibid. 

%  3683.  It  is  sufficient,  under  the  act  of  March  3,  1875,  to  give  the  federal  court  jurisdiction 
oa  the  ground  of  citizenship,  if  the  requisite  diversity  of  citizenship  existed  when  the  peti- 
tion for  removal  was  filed.    Jackson  v.  Mutual  Insurance  Co.,*  3  Woods,  413. 

§  8688.  Under  the  removal  act  of  1875  the  petition  must  show  proper  citizenship  to  have 
existed  at  the  time  of  the  commencement  of  the  suit.     Beede  v,  Cheeney,*  5  Fed.  R.,  888. 

§  8684.  To  remove  a  case  under  clause  1  of  section  2  of  the  act  of  1875,  the  petition  must 
allege  that  all  the  defendants  are  of  a  different  citizenship  from  the  plaintiff.  Smith  v.  Hor- 
ton,*  7  Fed.  R,  270. 

^  8685.  Under  the  act  of  March  3,  1875,  qs  under  previous  removal  acts,  a  suit  in  a  state 
court  which  falls  within  the  description  of  removable  causes  may  be  removed  although  it 
could  not  originally  have  been  brought  in  a  United  States  court.  Warner  v.  Penn.  R.  R. 
Co.,*  13  Blatch.,  231. 

^  8686.  In  order  to  remove  under  the  act  of  March  8,  1875,  it  is  not  necessary  that  the  suit 
should  be  brought  in  a  state  where  one  of  the  parties  resides.  So,  in  a  case  where  a  Califor- 
nia corporation  sued  an  alien  corporation  in  the  state  court  of  Nevada,  held,  the  case  could 
be  removed  by  the  alien  corporation.    Eureka  Co.  v.  Richmond  Mining  Co.,*  6  Saw.,  471. 

i$  8687.  Under  the  act  of  March  3,  1875,  the  party  seeking  for  removal  must  show  affirma- 
tively that  the  party  opposed  is  a  citizen  of  the  state  where  the  suit  was  brought.  Bible 
Society  v.  Grove,*  11  Otto,  610. 

§  8688.  Under  clause  1  of  section  2  of  the  act  of  1875  a  case  cannot  be  removed  unless  all 
the  defendants  are  citizens  of  different  states  from  each  of  the  plaintiffs,  the  parties  being 
arranged  in  regard  to  their  real  interests.     Burks  v.  Flood,  6  Saw.,  220. 

§  8689.  Under  the  act  of  March  3,  1875,  the  petition  for  removal  need  not  aver  that  the 
plaintiff  and  the  defendant  were  citizens  of  different  states  when  the  suit  was  begun  in  the 
state  court.  McLean  v.  St.  Paul  &  Chicago  R'y  Co.,*  16  Blatch.,  309.  Contra,  Rawle  r.  Phelps,* 
2  Flipu,  471;  Kaeiser  r.  lU.  Cent.  R.  R  Co.,*  2  McC,  187. 

§  8690.  'Under  the  act  of  1875  a  suit  cannot  be  removed  unless  the  necessary  citizenship  ex- 
isted when  the  suit  was  begun  in  the  state  court.     Rawle  v,  Phelps,*  2  Flip.,  471. 

^  8601.  Under  the  act  of  March  3,  1875,  as  under  section  12  of  the  judiciary  act,  in  order  to 
obtain  a  removal  the  petition  or  record  must  show  affirmatively  that  the  parties  were  citizens 
of  different  slates  when  the  suit  was  begun.     Kaeiser  w.  111.  Central  R.  R.  Co.,*  2  McC,  187. 

^  8692.  If,  after  a  suit  is  brought  in  a  state  court,  but  before  the  tiling  of  a  petition  for  re- 
moval, both  parties  have  become  citizens  of  the  state  where  the  suit  was  brought,  there  can 
be  no  removal  under  the  act  of  March  3,  1875.  So  held  in  a  case  where  a  suit  was  brought  by 
a  citizen  of  New  York  against  an  Ohio  defendant  in  the  state  court  of  Ohio;  and  afterwards, 
but  before  the  defendant  filed  his  petition  for  removal,  the  plaintiff  became  a  citizen  of  Ohio. 
Bruce  v.  Gibson,*  9  Fed.  R.,  540. 

8  8698.  In  order  to  remove  under  clause  1  of  section  2  of  the  act  of  March  8,  1875,  the  state 
citizenship  of  every  plaintiff  must  be  different  from  that  of  every  defendant.  Peterson  v. 
Chapman,*  18  Blatch.,  395. 

§  8694.  Where  one  of  the  parties  defendant  is  a  citizen  of  the  same  state  as  the  plaintiff 
the  cause  cannot  be  removed  under  the  act  of  March  3,  1875.    Ruble  v,  Hyde,*  1  McC,  513. 

§  8695.  Whenever  the  controversy  in  n  suit  is  between  citizens  of  different  states,  it  is, 
under  the  act  of  March  3, 1875,  within  the  judicial  power  of  the  United  States,  and  that  power 
may  be  invoked  by  removal  from  a  state  court,  though  there  are  other  persons  citizens  of  the 
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same  state  as  a  person  or  persons  on  the  opposite  side.  Bat  the  right  of  removal  is  given  to 
all  the  persons  on  one  side,  and  one  of  them  cannot  exercise  the  right  unless  the  other  parties 
with  him  are  mere  nominal  parties.  Girardy  v.  Moore,*  5  Cent.  L.  J.,  78. 
b§  8696.  A  suit  is  not  removable  under  the  act  of  1875  when  all  the  defendants  are  sub- 
stantial parties,  and  some  of  them  are  citizens  of  the  same  state  with  the  plaintiff.  Van  Brunt 
V.  Corbin,*  14  Blatch.,  496. 

g  8697.  Subdivision  8  of  section  689,  Revised  Statutes,  was  not  repealed  by  the  act  of  March 
3,  1875.  Therefore,  if  a  petition  for  removal  is  accompanied  by  an  affidavit  of  prejudice  or 
local  influence,  and  the  suit  is  between  a  citizen  of  the  state  where  the  suit  is  brought  and  a 
citizen  of  another  state,  the  petition  may  be  filed  at  any  time  before  trial  or  final  hearing 
by  such  citizen  of  the  other  state,  as  well  after  the  act  of  1875  as  before.  Cooke  v.  Ford,*  16 
Am.  L.  Reg.  (N.  S.),  417. 

i$  8698.  A  civil  suit  may  be  removed  to  the  federal  court,  under  the  act  of  1875.  if  the  mat- 
ter in  dispute,  exclusive  of  costs,  exceeds  the  value  of  $500,  and  the  controversy  is  between 
citizens  of  different  states.  The  case  need  not  arise  under  the  constitution,  laws  or  treaties 
of  the  United  States.    Low  v.  The  Wayne  County  Savings  Bank,*  14  Blatch.,  449. 


h.  Aliens. 
SuHHAJEtT  —  Mernbera  of  aXien  corporcUion,  §  8609. —  Bemoval  by  alien  under  act  of  1875,  §  8700. 

§  8699.  All  the  members  of  an  alien  corporation  are  presumed  to  be  aliens,  and  as  such  en- 
titled to  remove  a  suit  brought  against  the  corporation  in  a  state  court.  Terry  v.  Insurance 
Co.,  §g  8701,  8702. 

§  8700.  Where  a  citizen  of  a  state  sues  in  a  court  thereof  a  citizen  of  the  same  state  and  an 
ahen,  the  latter  cannot  remove  under  subdivision  2  of  section  689,  Revised  Statutes,  after  the 
passage  of  the  act  of  March  8,  1875,  since  the  latter  act  repealed  such  subdivision.  King  c 
ComeU,  §§  8708,  8704. 

[Notes.— See  §§  8705-8714.] 

TERRY  V.  IMPERIAL  INSURANCE  COMPANY. 
(Circuit  Court  for  Kansas:  8  Dillon,  408-411.    1874.) 

Statement  of  Facts. —  The  defendant  made  application  to  have  the  cause 
removed  to  the  federal  court,  under  the  provisions  of  the  twelfth  section  of 
the  judiciary  act  of  1789,  claiming  that  it  is^  within  the  meaning  of  that  sec- 
tion, an  alien.  The  defendant  is  a  corporation  organized  under  the  laws  of 
Great  Britain.     The  cause  came  up  on  a  motion  to  remand. 

Opinion  by  Foster,  J. 

The  only  question  presented  to  this  court  for  determination  is  whether  or 
not  the  defendant  is  an  alien,  within  the  meaning  of  the  constitution  and  the 
judiciary  act.  It  is  a  question  of  no  little  moment,  and  one  upon  which  there 
appears  to  be  no  reported  cases,  directly  in  point;  its  solution,  however,  is  not 
difficult,  in  the  light  of  the  several  decisions  of  the  supreme  court,  establish- 
ing the  right  of  corporate  bodies  of  other  states  to  litigate  in  the  federal  courts, 
as  if  citizens  of  such  other  states. 

Perhaps  there  is  no  one  subject  in  the  litigation  in  the  highest  court  of  the 
land  which  has  given  rise  to  so  much  controversy,  and  w^hich  has  brought  out 
more  able  expressions  of  opinion  from  the  bench  and  the  profession,  than  the 
question  whether  or  not  corporations  come  within  the  jurisdictional  rights, 
given  to  citizens  of  differei^t  states,  to  sue  and  be  sued  in  the  United  States 
courts.  But  however  interesting  that  discussion  may  be  to  the  legal  student, 
or  however  weighty  may  be  the  arguments  and  reasons  urged  against  the  con- 
clusion to  which  the  federal  courts  have  finally  arrived,  it  may  now  be  re- 
garded no  longer  an  open  question,  and  we  are  bound  by  the  maxim,  &tare 

decisis  et  no7i  quieta  movere. 
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§  3701  •  A  body  corporate^  organized  under  the  laws  of  a  state j  is  to  he  treated 
as  a  citizeth  of  that  state  in  determining  jurisdiction  of  the  federal  covrts. 

The  reasoning  upon  which  those  decisions  rest  applies  with  equal  force  to 
the  question  involved  in  this  case,  and  is  decisive  of  it.  It  has  been  repeatedly 
decided  that  a  body  corporate,  organized  under  the  laws  of  a  state,  is  to  be 
treated  as  a  citizen  of  that  stale,  so  far  as  the  question  of  jurisdiction  of  this 
court  is  concerned. 

In  other  words,  when  a  corporation  is  created  by  the  laws  of  a  state,  the 
legal  presumption  is  that  its  members  are  citizens  of  that  state,  and  that  a  suit 
by  or  against  a  corporation,  in  its  corporate  name,  must  be  conclusivel}'  pre- 
sumed to  be  a  suit  by  or  against  citizens  of  the  state  which  created  the  cor- 
porate body.  The  Louisville,  Cincinnati  &  Charleston  Kailroad  Company  v. 
Letson,  2  How.,  497;  Marshall  v.  The  Baltimore  &  Ohio  Eailroad  Company, 
13  How.,  314;  The  Covington  Drawbridge  Company  v.  Shepherd,  20  How., 
232;  Ohio  &  Mississippi  Bailroad  Company  t;.  Wheeler,  1  Black,  286;  Kail- 
way  Company  v.  Whitton's  Administrator,  18  Wall.,  270. 

§  3702.  The  citizenship  of  an  alien  corporation  is  determined  hy  the  sam>e 
rule  as  that  of  a  domestic  corporation. 

If,  then,  it  is  conclusively  presumed  that  the  members  of  a  corporation 
created  by  the  laws  of  a  state  of  this  Union  are  citizens  of  that  state,  it  fol- 
lows that  the  members  of  a  corporation  created  within  the  sovereignty  of 
Great  Britain,  and  under  the  laws  of  that  country,  are  presumed  to  be  citizens 
or  subjects  of  that  kingdom. 

In  the  case  of  Bank  of  Augusta  v,  Earle,  13  Pet.,  585,  it  was  decided  that  a 
corporation  can  have  no  legal  existence  out  of  the  boundaries  of  the  sover- 
eignty by  which  it  is  created.  It  exists  only  by  force  of  the  law.  It  must 
dwell  in  the  place  of  its  creation,  and  cannot  migrate  to  another  sovereignty; 
yet,  it  does  not  follow  that  its  existence  will  not  be  recognized  in  other  places, 
or  that  it  may  not  have  the  power  of  contracting  in  other  states,  under  thd 
comity  between  states  and  nations.  On  the  contrary,  that  power  is  therein 
distinctly  affirmed. 

In  the  case  of  The  Bank  of  the  United  States  v.  Devaux,  5  Cranch,  61,  Mr.  - 
Chief  Justice  Marshall,  speaking  of  the  apprehensions  of  suitors  as  to  the 
local  influence  of  the  state  courts,  classes  aliens  and  citizens  together  as  com- 
ing within  the  rule,  and  says:  '*  Aliens,  or  citizens  of  different  states,  are  not 
less  susceptible  of  these  apprehensions,  nor  can  they  be  supposed  to  be  less  the 
objects  of  constitutional  provisions,  because  they  are  allowed  to  sue  by  a  cor- 
porate name.  That  name,  indeed,  cannot  be  an  alien  or  a  citizen,  but  the  per- 
sons that  it  represents  may  be  the  one  or  the  other.  .  .  .  Substantially 
and  essentially  the  parties  in  such  a  case,  when  the  members  of  the  corpora- 
tion are  aliens  or  citizens  of  a  different  state  from  the  opposite  party,  come 
within  the  spirit  and  terms  of  the  jurisdiction  conferred  by  the  constitution 
on  the  national  tribunals."  Although  that  case  has  been  modified  by  later 
decisions  on  other  points,  the  rule  therein  established,  classing  aliens  of  for- 
eign corporations  with  citizens  of  domestic  corporations,  has  not  been  ques- 
tioned. 

In  The  Louisville  Eailroad  Co.  v.  Letson,  the  court,  after  speaking  of  the 
case  in  5  Cranch,  say:  ''Let  it  then  be  admitted,  for  the  purpose  of  this 
branch  of  the  argument,  that  jurisdiction  attaches  in  oases  of  corporations  in 
consequence  of  the  citizenship  of  their  members,  and  that  foreign  corporations 
may  sue  when  the  members  are  aliens^  does  it  necessarily  follow,  because  the 
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citizenship  and  residence  of  the  members  give  jurisdiction  in  a  suit  at  the  in- 
stance of  a  plaintiff  of  another  state,  that  all  of  the  corporators  must  be  citi- 
zens of  the  state  in  which  the  suit  is  brought?"  And  the  court  then  holds 
that  the  members  of  the  corporation  must  be  presumed  to  be  citizens  of  the 
state  in  which  the  corporation  was  created  and  domiciled.  The  court  rest 
their  decision  on  this  broad  ground,  and  say:  ''  A  corporation  created  by  and 
doing  business  in  a  particular  state  is  to  be  deemed  to  all  intents  and  purposes 
as  a  person,  although  an  artificial  person,  an  inhabitant  of  the  same  state,  for 
the  purposes  of  its  incorporation,  capable  of  being  treated  as  a  citizen  of  that 
state  as  much  as  a  natural  person." 

Resting  upon  the  analogy  of  these  decisions,  we  hold  in  this  case  that  the 
members  of  this  insurance  company  defendant  must  be  presumed  to  be  sub- 
jects of  Great  Britain,  and  as  such  entitled  to  bring  their  case  to  this  court. 
Motion  to  remand  overruled. 

KING  V.  CORNELL. 
(16  Otto.  895-309.    1882.) 

Appeal  from  IT.  S.  Circuit  Court,  Northern  District  of  New  York. 

Opinion  by  "Waite,  C.  J. 

Statement  of  Facts. —  This  is  a  suit  begun  in  the  supreme  court  of  New 
York  by  a  citizen  of  that  state  against  other  citizens  of  the  same  state  and 
Henr^'^  Seymour  King,  an  alien,  and  a  subject  of  the  queen  of  the  United 
Kingdom  of  Great  Britain  and  Ireland.  King,  claiming  that  there  could  be 
a  final  determination  of  the  controversy,  so  far  as  it  concerned  him,  without 
the  presence  of  the  other  defendants,  as  parties  in  the  cause,  filed  his  petition 
for  a  removal  to  the  circuit  court  of  the  United  States.  It  was  granted.  In 
the  circuit  court  a  motion  was  made  to  remand  the  cause,  and,  an  order  to  that 
effect  having  been  entered,  this  appeal  therefrom  was  taken. 

§  3703.  A  suit  by  a  citizen  of  a  state  dgahista  citizen  of  the  same  state  and 
an  alien  cannot  he  removed  by  the  latter  from  a  state  to  a  federal  court,  since  the 
passage  of  the  act  of  March  Sj  1876. 

It  is  conceded  that  the  case  w^as  not  removed  under  the  second  section  of 
the  act  of  March  3,  1876,  chapter  137,  and  that  the  jurisdiction  of  the  circuit 
court  rests  solel}^  on  the  second  subdivision  of  section  639  of  the  Revised  Stat- 
utes. It  was  said  at  the  last  term,  in  Hyde  v.  Euble,  104  U.  S.,  407,  that  this 
subdivision  was  repealed  by  the  act  of  1875;  but  as  that  was  a  case  between 
citizens  of  different  states,  and  no  question  arose  as  to  the  right  of  an  alien 
defendant  to  a  removal  when  there  could  be  a  final  determination  of  the  con- 
troversy, so  far  as  it  concerned  him,  without  the  presence  of  the  other  defend- 
ants, we  have  now  considered  the  matter  in  that  aspect. 

§  3704.  The  act  of  March  S,  1876 ^  section  137^  repealed  the  second  clause  of 
section  639,  Revised  Statutes. 

While  repeals  by  implication  are  not  favored,  it  is  well  settled  that  where 
two  acts  are  not  in  all  respects  repugnant,  if  the  later  act  covers  the  whole 
subject  of  the  earlier,  and  embraces  new  provisions  which  plainly  show  that 
it  was  intended  as  a  substitute  for  the  first,  it  will  operate  as  a  repeal  This 
subject  was  fully  considered  in  United  States  v.  Tynen,  11  Wall.,  88,  where 
the  early  authorities  are  cited  and  reviewed  at  considerable  length.  This  rule, 
we  think,  is  decisive  of  the  present  case.  Section  639,  in  its  first  subdivision, 
provides  for  a  removal  by  the  defendant,  where  the  suit  is  against  an  alien, 
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or  is  by  a  citizen  of  the  state  in  which  the  suit  is  brought  against  a  citizen  of 
another  state.  The  petition  for  removal  was  to  be  filed  by  the  defendant  at 
the  time  of  entering  his  appearance  in  the  state  court.  This  is  a  reproduction 
of  the  provisions  of  section  12  of  the  act  of  1789,  chapter  20. 

The  second  subdivision  relates  to  suits  against  an  alien  and  a  citizen  of  the 
state  in  which  the  sait  was  brought,  and  to  suits  by  citizens  of  such  state 
against  a  citizen  of  the  same  and  a  citizen  of  another  state.  In  such  suits  the 
defendant,  who  was  an  alien,  or  a  citizen  of  another  state,  might  have  a  re- 
moval, if  the  suit,  so  far  as  it  related  to  him,  was  brought  for  the  purpose  of 
restraining  or  enjoining  him,  or  was  one  where  there  could  be  a  final  deter- 
mination of  the  controversy,  so  far  as  it  concerned  him,  without  the  presence 
of  the  other  defendants  as  parties  in  the  cause.  The  petition  for  such  a  re- 
moval could  bo  filed  at  any  time  before  trial  or  final  hearing,  and  the  removal 
did  not  take  away  or  prejudice  the  right  of  the  plaintiff  to  proceed  at  the  same 
time  with  the  suit  in  the  state  court,  as  against  the  other  defendants.  This 
subdivision  is  a  substantial  reproduction  of  the  act  of  July  27,  1866,  chap- 
ter 288,  which  was  amended  by  the  act  of  March  2, 1867,  chapter  196;  so  that 
in  a  suit  between  a  citizen  of  the  state  in  which  the  suit  was  brought  and  a 
citizen  of  another  state,  the  latter,  whether  plaintiff  or  defendant,  might  ob- 
tain a  removal  if  he  had  reason  to  and  did  believe  that,  from  prejudice  or  local 
influence,  he  would  not  be  able  to  obtain  justice  in  the  state  court.  Here,  too, 
the  petition  for  removal  could  be  filed  at  any  time  before  trial  or  final  hear- 
ing.    This  act  of  1867  appears  as  the  third  subdivision  of  section  639. 

The  twelfth  section  of  the  act  of  1789  remained  in  force,  without  amend- 
ment or  material  alteration  except  by  the  acts  of  1866  and  1867,  until  the 
revision  of  the  statutes  in  1873.  Then  the  whole  legislation  was  embodied  in 
section  639  of  theEevised  Statutes,  which  was  subdivided  so  as  to  present  sep- 
arately the  different  grounds  of  removal  depending  on  the  citizenship  of  the 
parties. 

In  this  condition  of  the  law  only  aliens  and  citizens  of  states  other  than  that 
in  which  the  suit  was  brought  could  obtain  a  removal  in  any  case.  Save  in 
cases  of  local  prejudice  only  defendants  could  petitipn,  and  in  cases  of  local 
prejudice  no  provision  was  made  for  aliens.  No  provision  was  made  in  any 
law  for  the  removal  of  cases  arising  under  the  constitution  or  laws  of  the 
United  States,  if  the  necessary  citizenship  of  the  parties  did  not  exist.  In  1875 
the  subject  of  removals  seems  to  have  been  brought  specially  to  the  attention 
of  congress,  and  the  act  of  that  year  passed.  Many  important  new  provisions 
were  introduced,  and  the  act  was  evidently  intended  as  a  substitute  for  much 
that  had  been  enacted  before.  Eemovals  of  suits  arising  under  the  constitu- 
tion and  laws  of  the^  United  States  were  authorized  without  regard  to  the  citi- 
zenship of  the  parties,  and,  instead  of  confining  the  privileges  of  removal  to 
defendants  or  citizens  of  states  other  than  that  in  which  the  suit  was  brought, 
either  party  was  allowed  to  move  in  that  behalf.  Instead  of  requiring  the 
petition  for  removal  to  be  filed  in  some  cases  when  the  defendant  entered  his 
appearance,  and  in  others  at  any  time  before  trial  or  final  hearing,  all  petitions 
to  which  that  act  applied  were  to  be  presented  at  or  before  the  term  at  which 
the  cause  could  be  first  tried.  Provision  for  citizens  and  subjects  of  foreign 
states  must  have  been  in  the  mind  of  congress  at  the  time,  because  in  the  first 
clause  of  the  second  section,  which  relates  to  the  removal  of  a  controversy 
that  is  not  separable,  they  are  specially  named.  In  the  second  clause,  which 
relates  to  separable  controversies,  they  are  not,  and,  as  in  the  local  prejudice 
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subdivision  of  section  639,  that  privilege  is  confined  to  citizens  of  the  United 
States.  In  the  law  of  1866  an  alien  defendant,  having  a  separable  contro- 
versy, could  remove.  When  that  law  was  extended  in  1867  to  cases  of  local 
prejudice,  only  citizens  were  included  in  the  extension.  In  the  act  of  1875  the 
removal  in  cases  of  separable  controversies  was  not  confined  to  defendants, 
but  either  party  could  apply.  Congress  then,  as  it  seems  to  us,  manifested  its 
intention  to  exclude  aliens  from  the  privileges  of  such  a  removal  just  as  it  did 
in  1867  in  cases  of  local  prejudice.  The  whole  subject  was  evidently  up 
for  consideration.  The  first  and  second  subdivisions  of  section  639  were 
thoroughly  revised  and  radically  modified.  There  cannot  be  a  shadow  of 
doubt  that,  except  as  to  aliens  in  the  second  subdivision,  both  these  subdivis- 
ions were  repealed;  and  we  cannot  believe,  if  congress  had  intended  to  con- 
tinue in  force  that  part  of  the  second  subdivision  which  allowed  an  alien 
defendant  to  remove  a  cause,  so  far  as  it  related  to  him,  and  gave  his  adversary 
no  corresponding  right,  it  would  have  been  left  to  inference  alone.  So 
thorough  a  revision  implies,  as  we  think,  an  intention  to  make  the  new  law  a 
substitute  for  all  that  those  subdivisions  contained.  The  last  clause  relating 
to  separate  controversies  needed  only  the  addition  of  the  word  "  alien "  to 
make  it  cover  everything  in  the  second  subdivision.  Had  it  been  added  the 
law  would  have  been  uniform,  and  allowed  removals  by  both  parties  in  all 
oases  "where  the  right  was  dependent  on  citizenship.  With  it  out,  if  we  hold 
that  the  old  law  is  unrepealed,  an  alien  defendant  will  be  allowed  to  remove 
his  separate  controversy  as  against  a  citizen,  while  the  citizen  will  not  have  the 
same  privilege  against  him.  This  we  are  satisfied  it  was  not  the  intention  of 
congress  to  do.  It  follows  that  the  whole  of  the  second  subdivision  of  section 
639  was  repealed  by  the  act  of  1875,  and  that  the  cause  was  not  removable  on 
the  separate  petition  of  the  alien.  This  makes  it  unnecessary  to  consider 
whether  there  was  in  the  suit  such  a  separate  controversy  as  would  have  en- 
titled him  to  a  removal  if  the  law  had  been  otherwise. 

The  order  of  the  circuit  court  remanding  the  cause  to  the  state  court  is 
affirmed. 

§  8  705.  Generally. —  In  order  to  remove  a  cause  on  the  ground  of  alienage,  the  contro- 
versy must  be  between  a  citizen  or  citizens  of  a  state,  and  an  alien  or  aliens.  So  where  a 
citizen  of  ihe  District  of  Columbia  sued  an  alien  in  a  state  court,  held,  the  case  could  not  b3 
removed,  since  the  plaintiff  was  not  a  citizen  of  a  state.  Oissell  v.  McDonald,*  10  Blatch., 
150. 

§  8706.  A  case  was  removed  under  section  13  of  the  judiciary  act  from  the  state  court  of 
New  York  upon  the  aUegation  that  the  plaintiff  was  a  citizen  of  New  York  and  the  defendant 
a  citizen  of  Massachusetts.  Upon  a  motion  to  remand  it  was  set  out  that  the  plaintiff  was 
an  alien,  and  this  was  not  contested.  Heldy  there  beinp:  no  coniention  as  to  alienage,  the  cause 
must  be  remanded.    Galvin  v.  Bout  well,*  9  Blatch.,  470. 

§8707.  An  alien  tenant  in  possession  may  remove  an  ejectment  case  under  the  judiciary 
act;  and  the  plaintiff  cannot  afff'ct  this  right  by  joining  as  defendants  persons  not  in  posses- 
sion. But  if,  with  the  consent  of  the  tenant,  other  defendants  voluntarily  come  in,  then  the 
suit  cannot  be  removed  unless  all  the  defendants  are  either  aliens  or  non-residents.  Ex  parte 
Girard,*  3  Wall.  Jr.,  263. 

§  8708.  The  same  rules  in  regard  to  removal  apply  to  an  alien  corporation  as  apply  to  an 
alien  natural  person.    Eureka  Co.  v,  Richmond  Co.,*  6  Saw.,  471. 

§  8709.  A  state  cannot  make  an  alien  a  citizen  of  the  United  States.  This  can  only  be  done 
by  naturalization  in  the  method  prescribed  by  act  of  congress.  A  right  to  vote  does  not  con- 
fer citizenship.  So,  in  a  case  where  a  foreigu-born  person  lived  fifteen  years  in  a  state  and 
voted  there,  but  was  never  naturalized,  Jield,  he  could,  if  sued  in  a  state  court,  remove  the 
cause  into  the  federal  court.    Lanz  v,  Randall.*  4  Dill.,  425. 

§  8710.  The  act  of  March  3,  1838,  does  not  apply  to  a  case  arising  under  the  laws  for  the 
collection  of  internal  duties,  as  is  shown  by  its  title:    '*An  act  further  to  provide  for  the  col- 
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lection  of  duties  on  imports.'*  Hence  such  a  case  is  not  removable.  Stevens  v.  Mack,*  5 
Blatch.,  514.    (But  see  Peyton  i\  Bliss,  1  Woolw.,  170.) 

§  871 1.  Und«  r  secti(  n  (5;^9,  Revised  Statutes,  an  alien  sued  by  a  state  in  one  of  its  courts  may 
remoTe  the  case  to  the  federal  court.    Texas  v,  Lewis,*  12  Fed.  R,  1. 

§  8713.  A  body  corporate,  organized  under  the  laws  of  a  state,  is  to  be  treated  as  a  citizen 
of  that  state  for  jurisdictional  purposes.     Terry  v.  Imperial  Fire  Ins.  Co.,*  9  West.  Jur.,  551. 

§  8718.  So  under  section  13  of  the  judiciary  act  a  suit  against  an  insurance  company  incor- 
porated in  Great  Britain  may  be  removed  by  the  defendant  into  the  federal  court,  the  defend- 
ant being  considered  an  alien  within  the  meaning  of  that  act.    Ibid, 

§  8714.  Where  three  plaintiffs  sue  a  foreign  corporation  the  latter  cannot  remove  the  suit 
under  section  2  of  the  act  of  March  8,  1875,  as  being  a  suit  between  citizens  of  a  state  and  for- 
eign states,  citizens  or  subjects,  if  any  one  of  the  plaintiffs  is  an  alien.  The  requisite  juris- 
dictional citizenship  must  exist  as  to  each  individual  plaintiff.  Sawyer  v.  The  Switzerland, 
etc.,  Co.,*  14  Blatch.,  451. 

c.  Assignees. 

SuMMABY  —  Under  act  of  1876  assignee  not  to  sue  unless  assignor  could,  %  8715. 

§8715.  The  first  and  second  sections  of  the  act  of  March  8,  1875,  should  be  construed  to- 
gether as  in  pari  materia;  and  the  right  of  removal  is  not  allowed  to  a  plaintiff,  who  is  an 
assignee,  unless  his  assignor  might  have  sued  in  tho  United  States  court.  Berger  v.  Douglas 
County,  §g  371(J,  8717. 

[Notes.—  See  §§  3718-3725.] 

BERGER  r.  COUNTY  COMMISSIONERS  OF  DOUGLAS  COUNTY. 
(Circuit  Court  for  Nebraska:  2  McCrary,  483-486.    1880.) 

Opinion  by  McCbary,  J. 

Statement  of  Facts. —  The  firet  section  of  the  act  of  congress  of  March  3, 
1875,  provides,  among  other  things,  as  follows:  "Nor  shall  any  circuit  or  dis- 
trict court  have  cognizance  of  any  suit  founded  on  contract  in  favor,  of  an  as- 
signee, unless  a  suit  might  have  been  prosecuted  in  such  court  to  recover 
thereon,  if  no  assignment  had  been  made  except  in  cases  of  promissory  notes 
negotiable  by  the  law  merchant  and  bills  of  exchange." 

The  second  section  of  the  same  act  provides  for  the  removal,  on  the  appli- 
cation of  either  party,  of  cases  brought  in  any  state  court  involving  more  than 
$500,  and  "  in  which  there  shall  be  a  controversy  between  citizens  of  different 
states." 

In  the  present  case  the  suit  when  instituted  in  the  state  court  was  a  con- 
troversy between  citizens  of  this  state,  but  the  original  plaintiff,  after  com- 
mencing his  suit,  assigned  the  cause  of  action  to  the  present  plaintiff,  who  was 
sabstituted  upon  the  record  as  plaintiff,  and,  being  a  citizen  of  Colorado,  there- 
after moved  for  and  obtained  an  order  for  removal  on  the  ground  of  the 
citizenship  of  the  parties. 

It  is  conceded  that,  unless  the  case  presents  a  federal  question  —  of  which  I 
will  speak  presently, —  the  plaintiff  could  not  have  brought  his  suit  originally 
in  this  court;  but  it  is  insisted  that  inasmuch  as  the  second  section  of  the  act 
above  named,  which  provides  for  the  removal  of  causes  from  the  state  to  the 
federal  courts,  does  not  contain  the  prohibition  against  suits  by  assignees,  a 
case  of  this  character  may  be  brought  here  by  removal.  The  somewhat 
analogous  sections  of  the  judiciary  act  of  1789  (sees.  11  and  12)  were  con- 
sidered by  the  supreme  court  in  Bushnell  v.  Kennedy,  9  Wall.,  387.  In  that 
case  the  court  said :  '^  The  restriction  in  the  eleventh  section  is  not  found  in 
the  twelfth ;  nor  does  the  reason  for  the  restriction  exist  In  the  eleventh 
section  its  ofiSce  was  to  prevent  frauds  upon  the  jurisdiction,  and  vexation  of 
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defendants  by  assignments  made  for  the  purpose  of  having  suits  brought  in 
the  name  of  assignees,  but  in  reality  for  the  benefit  of  assignors.  In  the 
twelfth  it  would  have  no  office^  for  the  removal  of  suits  could  not  operate  as  a 
fraud  on  jurisdiction,  and  was  a  privilege  of  defendants,  not  a  hardship  upon 
them." 

§  3  7 1 6.  Construction  of  statutes.  Under  sections  land  2  of  the  removal  act  of 
1875y  construed  together^  an  assignee  cannot  remove  a  cause  unless  his  assignor 
could  have  hrought  the  suit  in  the  federal  court. 

It  is  manifest  that  this  reasoning  has  no  application  to  the  act  of  March  3, 
1875,  which  gives  the  right  of  removal  to  either  party.  Under  the  judiciary 
act,  inasmuch  as  the  privilege  of  removal  belonged  only  to  the  defendant,  it 
was,  as  the  supreme  court  well  said,  impossible  for  plaintiffs  to  perpetrate 
frauds  upon  the  jurisdiction  by  assigning  claims  to  non-residents  for  the  pur- 
pose of  having  suit  brought  in  the  state  court  and  removed  thence  to  the 
federal  courts.  A  plaintiff  could  not  remove  a  case  under  that  act.  But 
under  the  act  of  1875,  since  either  party  may  remove,  it  is  evident  that  great 
frauds  upon  our  jurisdiction  may  be  perpetrated  with  impunity,  if  the  assignee 
of  any  claim  founded  on  contract  may  institute  suit  in  a  state  court,  and  at 
once  remove  the  cause  to  this  court. 

All  the  evils  (and  they  are  very  serious)  which  congress  intended  to  prevent 
by  the  inhibition  of  suits  by  assignees  in  the  cases  specified  are  made  not  only 
possible,  but  easy,  under  the  removal  act,  if  it  is  to  receive  the  liberal  construc- 
tion contended  for  b}'  plaintiff's  counsel.  It  is  impossible  to  imagine  a  case  in 
which  a  suit  in  this  court  by  an  assignee  is  prohibited  b}^  the  first  section  of 
the  act  of  March  3,  1875,  and  in  which  the  same  suit  may  not  be  indirectly 
brought  here  under  the  second  section  of  the  same  act,  if  the  two  sections  are 
not  construed  together,  or  if  it  be  held  that  a  non-resident  assignee  may,  in  all 
cases  pf  suits  founded  on  contract,  remove  the  cause  on  the  ground  of  his  citi- 
zenship. By  this  construction  of  the  act  of  1875,  we  would  point  out  the 
mode  whereby  one  citizen  of  Nebraska,  holding  a  claim  against  another  citi- 
zen of  that  state  for  more  than  $500,  may  assign  his  claim  to  a  citizen  of  a 
neighboring  state,  who  can  bring  his  suit  thereon  into  this  court,  provided  only 
he  comes  through  a  state  court. 

When  we  consider  that  the  federal  courts  are  few  in  number  and  widely  sep- 
arated from  each  other;  that  many  citizens  reside  at  places  far  distant  from 
them;  that  their  dockets  are  overcrowded  with  cases,  and  that  litigation  in 
them  is  tedious  and  sometimes  ruinously  expensive,  we  perceive  at  once  the 
wisdom  of  those  provisions  of  the  statute  which  have  stood  from  1789  until 
the  present,  which  were  intended  to  confine  our  jurisdiction,  in  cases  where  it 
depends  upon  the  citizenship  of  the  parties,  to  lonafide  controversies  between 
citizens  of  different  states.  And  in  order  to  secure  this  end  it  is  necessary  to 
prohibit  the  assignment  of  causes  of  action  to  non-residents,  for  the  purpose  of 
bringing  suit  either  directly  or  indirectly  in  the  federal  courts.  I -am  there- 
fore of  the  opinion  that  the  first  and  second  sections  of  the  act  of  March  3, 
1875,  should  be  construed  together  as  in  pari  materia^  and,  being  so  construed, 
the  right  of  removal  should  not  be  allowed  in  a  case  where  the  plaintiff  is  an 
assignee,  unless  his  assignor  might  have  sued  in  this  court. 

§  3717.  A  question  arising  under  a  decree  of  a  federal  court  is  not  necessarily 
a  federal  question. 

It  is  insisted  in  the  second  place  that  the  case  involves  a  question  arising 

under  the  laws  of  the  United  States.    It  is  so  stated  in  the  petition  for  re^ 
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moval,  but  we  are  not  bound  by  that  statement.  We  are  at  liberty  to  look 
into  the  record  and  determine  from  that  what  the  controversy  is,  and  whether 
^  it  involves  a  federal  question.  The  plaintiff  here  sues  to  recover  taxes  errone- 
ously levied  and  collected  by  the  authorities  of  Douglas  county-  The  statute 
of  the  state  gives  the  right  of  action.  No  question  under  any  act  of  congress 
can  arise.  The  fact  that  there  is  a  decree  of  this  court  establishing  the  in- 
validity of  the  taxes  in  question  does  not  change  the  character  of  the  suit. 
That  decree  is  simply  an  item  of  evidence  in  the  case,  and  its  conclusiveness, 
its  construction  or  its  efiFect  does  not  require  the  construction  of  any  law  of 
the  United  States.  "We  do  not  decide  upon  the  question  whether  this  case  was 
"  brought "  in  the  district  of  Douglas  county  within  the  meaning  of  the  first 
section  of  the  act  of  1875.  It  was  instituted  as  a  claim  against  the  county, 
presented  to  and  prosecuted  to  a  decision  before  the  board  of  county  commis- 
sioners of  that  county,  from  whose  decision  rejecting  the  claim  an  appeal  was 
prosecuted  to  the  district  court.  These  facts  present  a  question  of  some  doubt 
as  to  whether  the  suit  was  "brought"  —  that  is,  instituted,  commenced  —  in 
the  district  court;  and  if  it  was  not,  it  was  not  removable.  But  the  conclu- 
sions reached  upon  the  other  points  in  the  case  render  a  decision  of  this  ques- 
tion unnecessary.    The  motion  to  remand  is  sustained. 

§8718.  Generally. —  A  party  haviog  property  may  sell  it  for  thees^press  purpose  of  en- 
abling his  vendee  to  remove ;  and,  if  it  be  a  real  sale,  and  not  colorable  merely,  that  is  no  ob- 
jection to  the  jurisdiction  of  the  United  States  court     Hoyt  r.  Wright,*  1  McC,  130. 

§  8719.  A  defendant  cannot,  by  the  purchase  of  the  interests  of  his  co-defendants,  acquire 
the  right  to  remove.  So,  ^vhere  a  replevin  suit  was  brought  against  a  sheriff  in  a  Nebraska 
court,  and  afterwards  the  judgment  creditors  were  substituted  as  defendants,  and  one  of  these, 
a  non-resident,  bought  up  the  claims  of  the  other  defendants  and  then  sought  to  remove  the 
cause,  held,  the  cause  could  not  be  removed.    Temple  v.  Smith,*  2  McC,  226. 

g  8720.  An  assignment  to  a  nominal  party,  made  in  order  to  acquire  the  right  of  removal, 
is  coUusive  and  will  not  confer  such  right.  So,  where  the  plaintiff  bought  the  legal  title  to 
certain  coupons  without  inquiry  as  to  their  value,  giving  therefor  a  check  which  he  never 
paid,  held,  he  could  not  remove  the  cause.    Fountain  v.  Angelica,*  12  Fed.  R.,  8. 

§  8721.  The  provision  of  section  11  oT  the  judiciary  act  which  forbids  any  federal  court  to 
take  cognizance  of  a  suit  upon  a  chose  in  action  in  favor  of  an  assignee,  unless  the  assignor 
could  have  sued  in  such  court,  is  overridden  by  the  removal  act  of  Ib'G? ;  and  the  latter  act 
contains  no  such  exception  to  the  right  to  remove.  Barclay  v.  Levee  Commissioners,*  1 
Woods,  254. 

§  8722.  The  restriction  in  the  eleventh  section  of  the  judiciary  act,  as  to  suits  against  an 
assignee  of  a  chose  in  action,  does  not  apply  to  cases  transferred  to  the  circuit  court  under  the 
twelfth  section.     Bushnell  v.  Kennedy,  9  Wall.,  887. 

§  8728.  Section  12  of  the  judiciary  act  does  not  contain  the  restriction  contained  in  section 
11  thereof,  in  regard  to  the  citizenship  of  assignees  of  choses  in  action  necessary  to  give  juris- 
diction to  the  federal  courts;  and  a  case  may  be  removed  under  the  former  section  without 
regard  to  such  restriction.  The  same  rule  applies  to  the  later  acts  extending  the  privilege  of 
removal.    City  of  Lexington  r.  Butler,  14  Wall.,  282. 

§  8724.  An  action  to  recover  damages  for  negligence  in  protesting  drafts  is  not  a  suit  to 
recover  the  contents  of  a  chose  in  action  within  the  provisions  of  the  eleventh  section  of  the 
judiciary  act,  which  forbids  a  federal  court  to  take  cognizance  of  a  suit  by  an  assignee  to  re- 
cover such  contents  unless  his  assignor  could  have  sued  in  such  court.  Barney  v.  Globe 
Bank,*  2  Am.  L.  Reg.  (N.  S.),  221. 

§  3725.  The  provision  contained  in  section  1  of  the  act  of  March  8,  1875,  restricting  the 
right  of  assignees  of  contracts  to  sue  in  the  federal  courts,  has  no  application  to  cases  re- 
moved under  sections  2  and  8  of  the  same  act.  So,  when  all  acts  arising  under  a  contract 
between  two  citizens  of  Texas  were  assigned  by  one  of  them  to  a  non-resident,  and  a  suit 
upon  the  contract  was  brought  by  the  non-resident  in  a  Texas  court,  held,  the  non-resident 
was  entitled  to  removaL    Water  bury  &  Ca  v.  Laredo,*  8  Woods,  871. 
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d.  Corporations. 

SuMHABY —  Citizenship  of  adopted  corporation^  §  SIZQ.— Citizenship  of  corporation  doing 

business  in  a  foreign  state^  §  8727. 

§  8726.  If  a  corporatioD,  created  originally  by  one  state,  ifi  adopted  as  its  own  by  another 
state,  it  becomes,  for  jurisdictional  purposes,  a  citizen  of  the  latter,  and  cannot,  therefore, 
remove  a  case  brought  against  it  in  a  court  and  by  a  citizen  of  the  state  adopting  it.  Uphoff 
V,  Chicago,  St.  L.  &  N.  O.  R.  Co.,  §  8728. 

§  8727.  A  corporation  by  doing  business  in  a  state  other  than  that  which  created  it  does  not 
thereoy  become  a  citizen  of  such  state ;  and  if  it  is  a  party  to  a  suit  in  a  court  of  such  state  it 
is  entitled  to  remove.     Railroad  Co.  v.  Koontz,  §g  8729-8785. 

[NOTKa— See  §§3736-3750.] 

UPHOFF  V.  CHICAGO,  ST.  L.  &  N.  O.  R.  CO. 
(Circuit  Court  for  Kentucky;  5  Federal  Reporter,  545-550.     1880.) 

Opinion  by  Hammond,  J. 

Statement  of  Facts. —  The  plaintiff  sued  the  defendant  corporation  in  the 
court  of  common  pleas  of  Hickman  county,  Kentucky,  for  negligently  killing 
her  husband.  The  defendant  removed  the  cause  into  this  court,  alleging  in 
its  petition  that  the  plaintiff  is  a  citizen  of  Kentucky  and  the  defendant  "a 
citizen  "  of  Louisixtna.  The  plaintiff  has  filed  here  a  response  to  said  petition, 
admitting  that  the  plaintiff  is  a  citizen  of  Kentucky,  but  averring  that  '^  while 
it  may  be  true  the  defendant  was  and  is  a  citizen  of  the  state  of  Louisiana,  3'et 
it  is  also  true  that  the  defendant  is  a  corporation  and  citizen  of  the  state  of 
Kentucky,  duly  incorporated  and  made  such  citizen  by  an  act  of  the  general 
assembly  of  the  commonwealth  of  Kentucky,  approved  March  11,  1878,  with 
power  as  such  corporation  and  citizen  to  sue  and  be  sued  and  contract  in  the 
state  of  Kentucky."  The  motion  of  the  plaintiff  is  now  made  to  remand 
the  cause  to  the  state  court  for  want  of  jurisdiction.  It  is  to  be  observed  that 
the  response  to  the  petition  for  removal  admits  that  the  defendant  corpora- 
tion is  *^  a  citizen  "  of  Louisiana,  but  avers  that  it  is  also  ''  a  citizen  "  of  Ken- 
tucky, and  alleges  its  incorporation  by  that  state,  while,  on  the  other  hand,  the 
petition  for  removal  does  not  aver  that  the  defendant  corporation  was  incor- 
porated by  the  laws  of  Louisiana,  but  simply  that  it  was  and  is  "a  citizen"  of 
that  state,  nor  does  it  otherwise  appear  by  the  pleadings  that  the  defendant 
corporation  was  chartered  by  the  laws  of  Louisiana. 

Whether  the  case  falls  within  the  principle  of  the  case  of  The  Lafaj^ette  Ins. 
Co.  V.  French,  18  How.,  404,  or  that  of  the  Covington  Drawbridge  Co.  v. 
Shepherd,  20  How.,  227, 1  need  not  stop  to  inquire,  because  no  objection  is 
taken  to  the  defective  averment,  and  the  case  having  been  submitted  without 
reference  to  it  in  the  briefs  of  counsel,  it  is,  I  presume,  intentionally  waived. 

'  The  facts,  then,  are  that  by  the  laws  of  Louisiana  and  Mississippi  a  rail- 
road company  was  chartered  and  operating  a  line  of  road  from  New  Or- 
leans to  Jackson,  Mississippi,  and  another  corporation,  under  the  laws  of 
Mississippi  and  Tennessee,  was  operating  a  line  of  road  from  Jackson,  Missis- 
sippi, to  Jackson,  Tennessee,  and  thence  on  to  the  southern  line  of  Kentucky. 
By  an  act  of  the  general  assemblj'  of  Kentucky,  approved  March  18,  1872, 
chapter  585,  entitled  ''  An  act  to  authorize  the  Mississippi  Central  Kailroad 
Company  to  extend  their  road  into  and  through  the  state  of  Kentucky,"  the 
daid  corporation  was  '^  declared  a  body  politic  and  corporate,"  etc.,  and  au- 
thorized to  construct  and  operate  its  road  through  Kentucky  to  the  Ohio 

560 


REMOVAL  ON  GROUND  OP  CITIZEIIjrSHIP.— CORPORATIONS.        §8728. 

river  or  some  other  convenient  point  on  the  Mississippi  river.  In  November, 
1877,  the  two  corporations  before  mentioned  were,  by  appropriate  legislation 
in  Louisiana,  Mississippi  and  Tennessee,  consolidated  into  one;  and  by  an  act 
approved  March  11,  1878,  chapter  395,  the  general  assemblj'  of  Kentucky  rati- 
fied the  former  act  and  the  consolidation,  and  chartered  the  new  consolidated 
company  in  Kentucky. 

In  the  case  of  Blackburn  v.  Selma  R.  Co.,  in  the  western  district  of  Ten- 
nessee (MSS.  December  20,  1879),  where  the  question  was  whether  the  legis- 
lation of  Tennessee  in  regard  to  a  corporation  chartered  by  Mississippi  and 
Alabama  merely  authorized  a  non-resident  corporation  to  do  business  in  that 
state,  or  created  a  Tennessee  corporation,  I  had  occasion  to  examine  the  oases, 
and  found  that  it  has  been  held  that  it  is  a  question  of  legislative  intention,  to 
be  deduced  from  a  proper  construction  of  the  statutes.  If  the  effect  of  the 
legislation  be  to  license  a  foreign  corporation  to  do  business  in  the  state,  it 
does  not  become  a  corporation  of  that  state,  but  is  suable  there  as  any  other 
non-resident  ^^  found  within  the  district "  would  be  under  the  acts  of  congress 
regulating  jurisdiction.  But  if  the  effect  be  to  create  a  corporation  by  adopt- 
ing one  chartered  in  another  state,  its  staftts  is  the  same  as  if  it  had  been  orig- 
inally and  solely  incorporated  b}'  the  state  adopting  it.  Kailroad  Co.  v.  Harris, 
12  Wall.,  65;  Kailroad  Co.  v.  Wl>eeler,  1  Black,  286;  Railway  Co.  v.  Whitton, 
IS  Wall.,  270;  Muller  v.  Dows,  94  U.  S.,  444;  Ex  parte  Schollenberger,  96 
U.  S.,  369;  Railroad  v.  Vance,  id.,  450;  Williams  v.  Railroad  Co.,  3  Dill.,  267; 
Wilson  Co.  V.  Hunter,  11  Ch.  Leg.  N.,  207. 

§  37)3 8.  Where  by  statute  a  state  adopts  a  corporation  of  another  statSy  such 
corporation  becomes  for  jurisdictional  purposes  a  citizen  of  the  state  so  adopt- 
ing it. 

I  should  think  the  first  of  the  Kentuck}'^  statutes  above  referred  to  had  no 
other  effect  than  to  authorize  the  Mississippi  Central  Railroad  Company  to  do 
business  in  Kentucky,  were  it  not  that  the  second  act  seems  designed  to  remove 
any  possible  doubt  on  the  subject  by  making  it  distinctly  a  Kentucky  corpora- 
tion. It  is  clearly  a  case  of  the  adoption  by  Kentucky  of  the  consolidated 
corporation  as  its  own,  and  it  must  be  held  to  be  a  Kentucky  corporation,  at 
least  for  all  purposes  of  jurisdiction.  Does  the  fact  that  the  corporation  has 
an  original  existence  in  Louisiana  affect  the  question  of  jurisdiction  so  that  a 
suit  against  it  may  be  removed  into  this  court?  Although  the  law  of  cor- 
porations abounds  in  fictions, —  the  chief  of  which  is  that  it  is  *'a  person," — 
the  supreme  court  has  persistently  denied  that  it  can  be  "  a  citizen  "  in  the 
sense  of  the  constitution,  and  has  created  another  fiction  that,  within  the  pur- 
view of  the  law  regulating  the  jurisdiction  of  the  federal  courts,  all  the  incor- 
porators must  conclusively  be  presumed  to  be  citizens  of  the  state  creating  the 
corporation,  and  has  held  that  this  presumption  shall  not  be  averred  against 
to  oust  the  jurisdiction.  Hence,  while  we  may  know  that  this  adoption  by 
Kentucky  of  a  non-resident  corporation  composed  of  citizens  of  another  state 
has  the  effect  to  create  a  corporation  not  composed  of  citi^ns  of  Kentucky, 
we  most  conclusively  presume  that  they  are.  Railroad  v.  Letson,  2  Hbw., 
497;  Marshall  v.  Railroad,  16  How.,  314;  Muller  v.  Dows,  supra. 

This  fiction  has  been  repeatedly  resorted  to  in  support  of  the  jurisdiction  of 
the  federal  courts,  and  must  necessarily  be  as  efficacious  to  defeat  it  in  a  case 
like  this.  The  fact  that  these  presumptive  citizens  of  Kentucky  are,  by  like 
presumption,  at  the  same  time  citizens  of  Tennessee,  Mississippi  and  Louisiana, 
by  reason  of  charters  granted  in  those  states,  cannot  alter  the  principle.    The 
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plaintiflf  here  is  a  citizen  of  Kentucky,  and  the  defendants  (a  corporation)  are, 
by  this  conclusive  presumption,  citizens  of  the  same  state,  and,  therefore,  the 
conditions  required  b}'  the  constitution  to  give  us  jurisdiction  do  not  exist. 
Neither  can  the  fact  that  these  incorporators,  owning  charters  in  several 
states,  have  authority  of  law  to  conduct  their  business  as  a  single  or  consoli- 
dated corporation,  change  this  result.  Ip  each  state,  by  operation  of  this 
presumption,  they  are  conclusively  held  to  be  citizens  of  that  state,  and  of 
that  state  alone.  This  seems  to  me  to  be  the  principle  that  underlies  the  ques- 
tion, and  to  be  conclusive  against  the  jurisdiction.  \ 

It  is  said  in  the  case  of  The  Bank  of  Augusta  v.  Earle,  13  Peters,  519,  that  a 
corporation  can  have  no  legal  existence  out  of  the  bounds  of  the  sovereignty 
by  which  it  is  created.  It  exists  only  in  contemplation  of  law  and  by  force 
of  the  law,  and  where  the  law  ceases  to  operate  the  corporation  can  have  no 
existence.  It  must  dwell  in  the  place  of  its  existence.  And  this  was  reiter- 
ated in  Marshall  v,  Eailroad,  supra^  16  How.,  328.  It  may  contract,  sue  and 
be  sued  elsewhere,  but  when  we  come  to  the  question  of  its  residence  or  AoJiVa^, 
it  must  be  taken  to  be  in  the  state  which  created  it.  Dodge  v,  Woolsey,  18 
How.,  331 ;  Wheeling  v.  Baltimore,  1  Hughes,  90.  Reviewing  the  decisions  on 
the  subject,  the  circuit  court  of  Indiana  held  that  the  fact  of  consolidation 
cannot  oust  the  jurisdiction  of  the  federal  courts  in  either  state  creating  the 
.corporation,  provided  the  adverse  party  be  a  citizen  of  another  stat«  than 
that  in  which  the  suit  is  brought,  as  I  understand  the  case.  St.  Louis  Eail- 
road V.  Indianapolis  Eailroad,  12  Ch.  Leg.  N".,  73.  And  in  Pennsylvania  the 
circuit  court  remanded  a  cause,  sought  to  be  removed  under  circumstances  as 
to  jurisdiction,  precisely  like  the  case  now  under  consideration.  Johnson  v, 
Eailroad,  1  Am.  L.  Eev.  (K  S.),  457. 

It  may  be  a  test  of  the  soundness  of  the  judgment  here  rendered  to  con- 
sider whether,  under  its  operation,  it  would  be  competent  for  this  consolidated 
.corporation  to  ignore  its  Kentucky  existence,  and,  describing  itself  as  a  cor- 
poration under  the  laws  of  Louisiana,  she  a  citizen  of  Kentucky  in  this  court, 
or  whether  a  citizen  of  Kentucky,  ignoring  the  Kentucky  statutes,  might  sue 
it. in  this  court  as  a  Louisiana  corporation  "  found  within  this  district;"  and, 
if  either  be  admissible,  why  the  same  right  to  choose  the  capacity  in  which  it 
shall  conduct  the  litigation  does  not  exist  in  favor  of  the  right  of  removal 
when.sued. in. the  state  courts;  and,  as  the  plaintiff  recovering  a  judgment  in. 
this. case  may  seek  to  conclude  this  corporation  in  an  action  on  the  judgment 
in  any  of  the  other  states  wherein  it  has  been  chartered,  it  is  not  without  force 
to  say  that  while  the  plaintiff  is  suing  a  corporation  ot  Kentucky,  she  is  also, 
as  a  fact,  suing  a  corporation  of  three  other  states  as  well. 

That  there  are  perplexities  connected  with  this  subject  not  resolved  by  any 
authoritative  decision  will  6ccur  to  any  one  who  examines  the  cases,  but  until 
they  are  so  resolved  we  can  only  leave  them  to  be  ruled  ui>on  as  the}'  arise  in 
actual  practice.  We  can  only  say  now  that  while  there  are  no  limitations 
upon  the  plenary  jurisdiction  of  the  state  courts  in  which  home  and  foreign 
corporations  doing  business  in  the  state  are  alike  suable  by  all  persons,  our 
jurisdiction  depends  solely  upon  the  citizenship  of  the  parties,  and  they  can 
only  submit  to  whatever  results  come  of  this  limitation  and  their  necessities. 

There  is  nothing  in  the  process,  petition  or  other  part  of  the  record  of  the 
state  court  in  this  case  that  shows  anything  whatever  as  to  the  citizenship  of 
the  parties.  The  plaintiff  is  not  there  described,  nor  need  she  be,  as  a  citizen 
of  any  state,  nor  is  the  defendant  described  as  a  corporation  of  any  state. 
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The  assumption  of  the- defendant  is  that  the  plaintiff  has  sued  the  Louisiana 
corporation,  but  it  might  just  as  well  be  assumed  that  she  has  sued  the  Missis- 
sippi, Tennessee  or  Kentuchy  corporation,  for  anything  appearing  to  the  con- 
trary in  her  pleadings  or  the  record  she  has  made. 

The  petition  for  removal  avers  that  the  defendant  is  a  corporation  of  Louisi- 
ana, and  the  plaintiff  a  citizen  of  Kentucky;  and  while  the  plea  in  abatement, 
in  terms,  admits  this,  it  further  avers  that  the  defendant  is  a  Kentucky  cor- 
poration, and  the  fact  is  so.  Now,  a  plaintiff  in  the  institution  of  a  suit  may 
ordinarily  choose  the  party  to  be  sued,  and  if  she  has,  in  this  case,  chosen  to 
sue  the  Kentucky  corporation,  there  seems  to  be  no  reason  why  it  shall  be  as- 
sumed that  she  is  suing  a  corporation  of  another  state.  If  she  had  described 
the  defendant  as  a  corporation  of  Louisiana  in  her  suit,  perhaps  the  right  of 
removal  might  exist;  but,  in  the  absence  of  any  indication  of  an  intention  on 
her  part  to  sue  a  non-resident  corporation,  it  would  be  a  fair  inference  that  she 
was  suing  the  Kentucky  corporation  and  not  the  others.  However  this  may 
be,  we  are  a  court  sitting  in  Kentucky,  and  find  here  a  corporation,  under  the 
laws  of  Kentucky,  sued  in  the  courts  of  that  state,  and  cannot,  I  think,  as- 
sume, in  favor  of  our  jurisdiction,  that  another  corporation  identical  in  name, 
and  the  persons  composing  it  chartered  by  another  state,  is  the  one  sued  by 
the  plaintiff.  A  court  sitting  in  Kentucky  should  rather  assume,  nothing  ap- 
pearing to  the  contrary,  that  it  is  the  hoyne  corporation  that  is  sued.  The 
fiction  on  which  we  proceed  here  establishes  conclusively  that  this  Kentucky 
corporation  is  composed  exclusively  of  citizens  of  that  state,  and  the  laws  of 
other  states  cannot  operate  to  make  it  otherwise.  It  appears  to  me  a  neces- 
sary result  that  this  court  has  no  jurisdiction.    Eemand  the  cause. 

RAILROAD  COMPANY  v.  KOONTZ. 
(14  Otto,  5-18.     1831.) 

Error  to  the  Supreme  Court  of  Virginia. 

Statement  of  Facts. —  The  Baltimore,  etc.,  Eailroad  Company,  a  Maryland 
corporation,  was  also  incorporated  in  1827  in  Virginia.  When  West  Virginia 
was  cut  off,  all  the  railroad  company's  line  that  had  been  in  Virginia  was  in- 
cluded in  West  Virginia.  In  1873  the  Baltimore  company,  under  a  lease 
from  a  Virginia  corporation,  operated  a  line  of  railway  in  Virginia,  and  on 
that  line  accidents  occurred  which  gave  rise  to  this  suit,  which  was  brought 
in  a  state  court  in  Virginia.  The  defendant  company  in  due  time  filed  its 
petition  for  the  removal  of  the  cause  to  the  circuit  court  of  the  United  States. 
It  did  not  appear  that  a  copy  of  the  record  of  the  state  court  was  ever  filed 
in  the  circuit  court.  The  removal  was  contested,  and  the  state  court  refused 
to  permit  the  removal  on  the  ground  that  by  operating  the  road  by  virtue  of 
a  lease  and  under  a  Virginia  charter  the  Baltimore  company  was  practically 
a  citizen  of  Virginia  for  the  purposes  of  the  suit.  There  was  a  trial  in  the 
state  court,  judgment  for  plaintiffs,  and  an  appeal  to  the  supreme  court,  where 
the  judgment  was  affirmed.     The  case  was  brought  up  on  writ  of  error. 

Opinion  by  Waite;  C.  J. 

The  questions  presented  for  our  consideration  are:  1.  Whether  a  case  for 

removal  was  made  by  the  company ;  and  2,  if  it  was,  whether,  as  it  does  not 

appear  aflBrmatively  that  copies  of  the  records  have  been  entered  in  the  circuit 

court,  the  compan}"  has  lost  its  right  to  have  the  judgments  reversed  for  the 

original  errors  in  that  behalf. 
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The  court  of  appeals  in  Virginia  held,  as  early  as  1855,  in  Baltimore  & 
Ohio  Railroad  Co.  v.  Gallahue's  Adm'rs,  12  Gratt.  (Va.),  655,  that  the  Balti- 
more &  Ohio  Company  could  be  sued  in  Virginia,  and  in  the  course  of  the  opin- 
ion said  that  the  effect  of  the  enabling  act  of  Virginia  was  to  make  the  company 
a  Virginia  corporation  as  to  its  road  within  the  territory  of  Virginia,  After- 
wards, in  1870,  this  court  decided  in  Railroad  Company  v,  Harris,  12  Wall., 
65,  that  the  company  could  be  sued  in  the  District  of  Columbia,  into  which  a 
lateral  road  had  been  built  with  the  consent  of  congress,  given  through  an  en- 
abling act  much  like  that  of  Virginia.  In  that  case  we  held  the  company  to 
be  a  Marj'^land  corporation  only,  and  that  no  new  corporation  had  been  created 
by  the  enabling  act  either  of  Virginia  or  the  District  of  Columbia.  The 
ruling  in  the  Virginia  case  was  followed  by  the  supreme  court  of  appeals  of 
West  Virginia  in  Goshorn  v.  Supervisors,  1  W.  Va.,  308,  and  Baltimore  & 
Ohio  Railroad  Co.  t;.  Supervisors,  3  id.,  319,  both  of  which  cases  were  decided 
before  Railroad  Company  v.  Harris,  in  this  court.  That  question  is,  however, 
unimportant  here,  as  it  is  conceded  that  the  part  of  the  road  originally  in 
Virginia  is  now  in  West  Virginia,  and  that  the  company  no  longer  uses  in  Vir- 
ginia any  of  the  franchises  conferred  by  the  enabling  act  of  that  state.  Neither 
the  court  of  appeals  nor  counsel  here  make  any  claim  on  account  of  that  legis- 
lation. Even  conceding  that  the  company  was  once  a  Virginia  corporation, 
so  far  as  its  original  road  in  that  state  was  concerned,  the  most  that  can  be 
said  of  it  now  is,  that,  in  common  with  all  citizens  of  the  old  state  residing 
on  the  ceded  territory,  its  citizenship  was  transferred  by  the  organization  of 
West  Virginia  from  the  old  state  to  the  new.  Consequently,  if  it  was  once  a 
corporation  of  Maryland  and  Virginia,  it  is  now  a  corporation  of  Maryland 
and  West  Virginia.  Any  citizenship  it  may  have  had  in  Virginia  has  been 
lost. 

It  is  not  contended  that  this  enabling  act  gave  the  company  a  right  to  lease 
another  Virginia  road  and  operate  it  as  a  lateral  road,  nor  that  in  running 
the  leased  road  the  company  uses  any  of  the  franchises  conferred  by  the 
original  grant.  The  present  claim  is  that,  by  using  the  franchises  of  another 
Virginia  corporation  to  run  its  leased  road,  it  made  itself  a  corporation  of 
Virginia  for  all  the  purposes  of  that  business,  just  as  the  lessor  was  and  is. 

§  3729.  Rule  as  to  jurisdiction  over  a  corporation  of  one  state  doing  busi- 
ness in  another. 

It  is  well  settled  that  a  corporation  of  one  state  doing  business  in  another 
is  suable  where  its  business  is  done,  if  the  laws  make  provision  to  that  effect. 
We  have  so  held  many  times.  Lafayette  Insurance  Co.  v.  French,  18  How., 
404;  Railroad  Company  v.  Harris,  supra;  Ex  parte  SchoUenberger,  96  U.  S., 
369.  This  company  concedes  that  it  was  properly  sued  in  Virginia.  What 
it  asks  is,  that,  being  sued  there,  it  may  avail  itself  of  the  privilege  it  has  under 
an  act  of  congress,  as  a  corporation  of  Maryland,  and  remove  into  the  proper 
court  of  the  United  States  exercising  jurisdiction  within  Virginia  a  suit  which 
has  been  instituted  against  it  by  a  citizen  of  the  latter  state.  The  litigation  is 
not  to  be  taken  out  of  Virginia,  but  only  from  one  court  to  another  within 
that  state.  So  that  the  single  question  presented  is  whether,  by  taking  a 
lease  of  the  road  of  a  Virginia  corporation,  the  Maryland  corporation  made 
itself  also  a  corporation  of  Virginia,  for  all  purposes  connected  with  the  use 
of  the  leased  property. 

It  is  not  denied  that  the  Maryland  company  derived  all  its  power,  so  far  as 

the  operation  of  the  Virginia  road  was  concerned,  from  the  Virginia  corpora- 
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tion;  nor  that,  Id  respect  of  the  business  of  that  road,  it  must  do  just  what 
was  required  of  the  Virginia  corporation  by  the  laws  of  Virginia;  but  that 
does  not,  in  our  opinion,  make  it  a  corporation  of  Virginia.  It  may  be  sued 
in  Virginia,  because  with  the  implied  assent  of  that  state  it  does  business 
there;  but,  as  we  said  substantially  in  Schollenberger's  case,  the  question  of 
suability  and  jurisdiction  is  not  so  much  one  of  citizenship  as  ol  finding.  If  a 
citizen  in  one  state  is  founds  for  the  purposes  of  the  lawful  service  of  judicial 
process,  in  another,  he  may  ordinarily  be  sued  there.  A  citizen  of  Maine  may 
be  sued  in  California,  if  he  happens  to  be  there  in  person,  and  the  proper  offi- 
cer serves  him  personally  with  the  lawful  process  of  a  California  court.  He  is 
still  a  citizen  of  Maine,  although,  in  the  exercise  of  one  of  the  privileges  of  the 
United  States,  he  has  been  found  in  California.  An  individual  may,  without  ask- 
ing permission  of  state  authorities,  do  business  where  he  pleases,  and,  if  a  citizen 
of  one  state,  he  is  entitled  to  all  the  privileges  and  immunities  of  citizens  of 
the  several  states.  Const,  art.  4,  sec.  2.  Xot  so  with  corporations.  Their 
rights  outside  the  state,  under  the  authority  of  which  they  are  created,  depend 
primarily  on  their  charters.  If  the  charter  allows  it,  they  may  exercise  their 
chartered  privileges  and  carry  on  their  chartered  business  in  any  other  state 
which,  by  express  grant  or  by  implication,  permits  them  to  do  so.  They  have 
no  absolute  right  of  recognition  in  any  other  state  than  their  own.  Paul  v, 
Virginia,  8  Wall.,  168.  And  the  state  which  reco<jnizes  them  can  impose  such 
conditions  on  its  recognition  as  it  chooses,  not  inconsistent  with  the  constitu- 
tion and  laws  of  the  United  States.  If  they  are  recognized  and  permitted  to 
do  business  without  limitation,  express  or  implied,  they  carry  with  them 
wherever  they  go  all  their  chartered  rights,  and  may  claim  all  their  chartered 
privileges  which  can  be  used  away  from  their  legal  home.  Their  charters  are 
the  law  of  their  existence,  and  are  taken  wherever  they  go.  By  doing  busi- 
ness away  from  their  legal  residence  they  do  not  change  their  citizenship,  but 
simply  extend  the  field  of  their  operations.  They  reside  at  home,  but  do  busi- 
ness abroad. 

In  this  case  a  Maryland  corporation  leased  the  railroad  and  the  franchises 
of  a  Virginia  corporation.  Neither  state  legislature  acted  specially  on  the  sub- 
ject, so  far  as  the  record  discloses.  The  Maryland  corporation  assumes  the 
right  to  take,  and  the  Virginia  corporation  to  grant,  the  lease  which  lies  at 
the  foundation  of  the  rights  of  the  parties.  Under  this  lease  possession  was 
given  and  taken  without  objection  from  the  authorities  of  either  state,  and  the 
Maryland  corporation  actually  uses  the  franchises  of  that  of  Virginia.  The 
question,  therefore,  presented  to  us  is  not  one  of  ultra  vires.  No  complaint  is 
made  that  Maryland  has  never  given  its  corporation  the  right  to  go  to  Vir- 
ginia and  take  a  lease,  nor  that  Virginia  has  never  authorized  its  corporation 
to  grant  such  a  lease.  For  all  the  purposes  of  these  cases,  we  must  assume 
that  the  Maryland  corporation  is  rightfully  using  the  leased  road,  and  with 
the  consent  of  both  states. 

§  3730.  A  corporation  of  one  state  does  not^  by  doing  business  in  another 
statey  become  a  citizen  of  that  state. 

We  can  hardly  believe  if  an  individual,  a  citizen  of  a  slate  other  than  Vir- 
ginia, went  into  that  state  and  leased  the  property  of  a  Virginia  corporation, 
to  use  as  the  corporation  did,  it  would  be  claimed  that  he  made  himself 
thereby  a  citizen  of  Virginia,  within  the  meaning  of  the  constitution  and  laws 
of  the  United  States.  Citizenship  in  this  connection  has  a  special  signification. 
All  persons  born  or  naturalized  in  the  United  States,  and  subject  to  the  juris- 
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diction  thereof,  are  citizens  of  the  United  States  and  of  the  state  wherein  they 
reside.  Amend.  14,  sec.  1.  A  corporation  may,  for  the  purposes  of  suit,  be 
said  to  be  born  where  by  law  it  is  created  and  organized,  and  to  reside  where, 
by  or  under  the  authority  of  its  charter,  its  principal  office  is.  A  corporation, 
therefore,  created  by  and  organized  under  the  laws  of  a  particular  state,  and 
having  its  principal  office  there,  is,  under  the  constitution  and  laws,  for  the 
purpose  of  suing  and  being  sued,  a  citizen  of  that  state,  possessing  all  the 
rights  and  having  all  the  powers  its  charter  confers.  It  cannot  migrate  nor 
change  its  residence  without  the  consent,  express  or  implied,  of  its  state;  but 
it  may  transact  business  wherever  its  charter  allows,  unless  prohibited  by  local 
laws.  Such  has  been  for  a  long  time  the  settled  doctrine  of  this  court.  *'It 
must  dwell  in  the  place  of  its  creation,  and  cannot  migrate  to  another  sover- 
eignty;" "  but  its  residence  in  one  state  creates  no  insuperable  objection  to 
its  contracting  in  another."  Bank  of  Augusta  v.  Earle,  lj3  Pet.,  519,  520. 
With  a  long  line  of  authorities  in  this  court  to  the  same  efiPect  before  us,  we 
cannot  hesitate  to  say,  with  all  due  respect  for  the  court  of  appeals  of  Virginia, 
that  the  Marj^land  corporation,  by  taking  from  the  Virginia  corporation,  with 
the  unconditional  assent  of  Virginia,  a  lease  of  a  railroad  which  could  only  be 
operated  by  the  use  in  Virginia  of  the  corporate  franchises  of  the  lessor,  did 
not  make  itself  a  corporation  of  Virginia,  or  part  with  any  of  the  rights  it  had 
under  the  constitution  and  laws  of  the  United  States  as  a  corporation  of 
Maryland.  The  state  of  Virginia  has  not  granted  to  it  any  special  powers  or 
privileges  beyond  allowing  it  to  transact  its  corporate  business  in  Virginia. 
Its  powers  within  the  state  come  from  its  Maryland  charter  and  the  Virginia 
corporation.  That  corporation  bad  certain  franchises  and  privileges  which  it 
held  by  grant  from  its  state.  These  franchises  and  privileges  w^ere  a  species 
of  property  which,  we  must  presume  for  all  the  purposes  of  this  case,  it  had 
the  right  to  allow  the  corporation  of  another  state  to  use.  The  Virginia  au- 
thorities have  impliedly  assented  to  all  that  has  been  done.  This  assent  having 
been  given  and  the  contract  entered  into  between  the  companies,  all  Virginia 
can  now  require  is  that  the  Maryland  company,  in  carrying  on  its  business 
under  the  contract  and  using  the  franchises  of  the  Virginia  companj^,  shall  be 
subject  to  all  obligations  which  the  charter  imposes  on  that  corporation. 

§  3731.  A  corporatio7i  of  one  state  doing  huainess  in  another  is  entitled  to 
remove  a  suit  to  which  it  is  a  party  from  a  state  to  a  federal  court 

The  Maryland  corporation  simply  occupies  the  position  of  a  company  carry- 
ing on  an  authorized  business  away  from  its  home,  with  the  consent  of  its 
own  state  and  that  of  the  state  in  which  its  business  is  done.  For  these  rea- 
sons we  must  hold  that  the  court  of  appeals  erred  in  deciding  that  the  removal 
of  the  suit  to  the  circuit  court  was  properly  refused,  because  the  company,  by 
taking  the  lease  and  using  the  road  in  Virginia,  became,  for  all  the  purposes 
of  that  lease,  a  corporation  of  Virginia. 

The  only  remaining  question  is  whether  the  company  can  now  claim  a  re- 
versal of  the  judgments  below  on  account  of  this  error,  since  it  does  not  appear 
that  copies  of  the  records  in  the  state  court  have  been  entered  in  the  circuit 
court.  The  state  court  of  original  jurisdiction  directly  decided,  in  accordance 
with  the  claims  of  the  several  defendants  in  error,  that  upon  the  showing  made 
the  company  was  not  entitled  to  a  removal,  but  must  remain  and  defend  the 
suits  in  that  court.  It  was  conceded  on  the  argument  that  if  the  judgment 
had  been  rendered  before  the  first  day  of  the  next  term  of  the  circuit  court  of 
the  United  States  there  could  be  a  reversal  if  the  case  was  in  fact  removable. 
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The  position  of  the  defendants  in  error  seems  to  be  that,  as  the  company  ap- 
peared and  went  on  with  the  causes  in  the  state  court  after  the  next  term  in 
the  circuit  court,  without  showing  that  the  copies  of  the  records  had  been  en- 
tered in  that  court,  it  in  effect  waived  its  right  to  a  removal  and  submitted 
itself  again  voluntarily  to  the  jurisdiction  of  the  state  cour^. 

§3733.  Jurisdiction  of  a  United  States  court  is  not  lost  because  the  state 
court  refuses  to  asseixtto  the  removal  of  a  cause  or  because  petitioner  fails  to 
enter  the  record  or  docket  the  cause  in  due  time. 

We  have  uniformly  held  that'if  a  state  court  wrongfully  refuses  to  give  up 
its  jurisdiction  on  a  petition  for  removal,  and  forces  a  party  to  trial,  he  loses 
none  of  his  rights  by  remaining  and  contesting  the  case  on  its  merits.  Insur- 
ance Company  v.  Dunn,  19  Wall,  214;  Removal  Cases,  100  U.  S.,  457;  Eailroad 
Company  v,  Mississippi,  102  id.,  135.  It  is  also  a  well-settled  rule  of  decision 
in  this  court,  that,  when  a  sufficient  case  for  removal  is  made  in  the  state  court, 
the  rightful  jurisdiction  of  that  court  comes  to  an  end,  and  no  further  proceed- 
ings can  properly  be  had  there,  unless  in  some  form  its  jurisdiction  is  restored. 
Gordon  v.  Longest,  16  Pet.,  97;  Kanouse  v,  Martin,  15  How.,  198;  Insurance 
Company  v.  Dunn,  supra:  Railroad  Company  v.  Mississippi,  supra.  The  en- 
tering of  the  copy  of  the  record  in  the  circuit  court  is  necessary  to  enable  that 
court  to  proceed,  but  its  jurisdiction  attaches  when,  under  the  law,  it  becomes 
the  duty  of  the  state  court  to  "proceed  no  further."  The  provision  of  the  act 
of  1875  is  in  this  respect  substantially  the  same  as  that  of  the  twelfth  section 
of  the  judiciary  act  of  1789,  and  requires  the  state  court,  when  the  petition 
and  a  sufficient  bond  are  presented,  to  proceed  no  further  with  the  suit;  and 
the  circuit  court,  when  the  record  is  entered  there,  to  deal  wiih  the  cause  as 
if  it  had  been  originally  commenced  in  that  court.  The  jurisdiction  is  changed 
when  the  removal  is  demanded  in  proper  form  and  a  case  for  removal  made. 
Proceedings  in  the  circuit  court  may  begin  when  the  copy  is  entered.  Such 
is  clearlv  the  eflFect  of  the  cases  of  Gordon  v.  Longest  and  Kanouse  v.  Martin, 
where  it  does  not  appear  that  the  record  was  ever  entered  in  the  circuit  court. 
In  Insurance  Company  v.  Dunn  and  Railroad  Company  v.  Mississippi,  the 
records  were  entered,  but  no  point  was  made  of  this  in  the  opinions.  We  are 
aware  that  m  Removal  Cases,  supra,  and  Kern  v.  Huidekoper,  103  U.  S.,  485, 
it  is  said,  in  substance,  that  after  the  petition  for  removal  and  the  entering  of 
the  record  the  jurisdiction  of  the  circuit  court  is  complete;  but  this  evidently 
refers  to  the  right  of  the  circuit  court  to  proceed  with  the  cause.  The  enter- 
ing of  the  record  is  necessary  for  that,  but  not  for  the  transfer  of  jurisdiction. 
The  state  court  must  stop  when  the  petition  and  security  are  presented,  and 
the  circuit  court  go  on  when  the  record  is  entered  there,  which  is  in  effect 
docketing  the  cause.  The  question  then  is,  whether,  if  the  state  court  refuses 
to  let  go  its  jurisdiction  and  forces  the  petitioning  party  to  trial,  he  must,  in 
order  to  prevent  his  appearance  from  operating  as  a  waiver,  show  to  the  state 
court  that  he  is  not  in  default  in  respect  to  entering  the  record  and  docketing 
the  cause  in  the  circuit  court  on  the  first  day  of  the  next  term  following  the 
removal. 

§  3733.  J^  a  petitioner  for  renioval  is  forced  to  a  trial  on  the  merits,  he  is 
entitled  in  a  proper  case  to  his  writ  of  error. 

As  has  just  been  seen,  when  the  state  court  has  once  lost  its  jurisdiction  it 
is  prohibited  from  proceeding  until  in  some  way  jurisdiction  has  been  restored. 
The  right  to  remove  is  derived  from  a  law  of  the  United  States,  and  whether 
a  case  is  made  for  removal  is  a  federal  question.    If,  after  a  case  has  been 
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made,  the  state  court  forces  the  petitioniDg  party  to  trial  and  judgmeat,  and 
the  highest  court  of  the  state  sustains  the  judgment,  he  is  entitled  to  his  \f rit 
of  error  to  this  court  if  he  saves  the  question  on  the  record.  If  a  reversal  is 
had  here  on  account  of  that  error,  the  case  is  sent  back  to  the  state  court 
with  instructions  to  recognize  the  removal  and  proceed  no  further.  Such  was, 
in  effect,  the  order  in  Gordon  v.  Longest,  supra.  The  petitioning  party  has 
the  right  to  remain  in  the  state  court  under  protest,  and  rely  on  this  form  of 
remedy  if  he  chooses,  or  he  may  enter  the  record  in  the  circuit  court  and  re- 
quire the  adverse  party  to  litigate  with  him  there,  even  while  the  state  court 
is  going  on.  This  was  actually  done  in  Eemoval  Cases.  When  the  suit  is 
docketed  in  the  circuit  court  the  adverse  party  may  move  to  remand.  If  his 
motion  is  decided  against  him,  he  may  save  his  point  on  the  record,  and  after 
final  judgment  bring  the  case  here  for  review,  if  the  amount  involved  is  suffi- 
cient for  our  jurisdiction.  If,  in  such  a  case,  we  think  his  motion  should  have 
been  granted,  we  reverse  the  judgment  of  the  circuit  court,  and  direct  that 
the  suit  be  sent  back  to  the  state  court  to  be  proceeded  with  there  as  if  no  re- 
moval had  been  had.  If  the  motion  to  remand  is  decided  by  the  circuit  court 
against  the  petitioning  party,  he  can  at  once  bring  the  case  here  by  writ  of 
error  or  appeal  for  a  review  of  that  decision  without  regard  to  the  amount  in 
controversy.  Babbitt  v.  Clark,  103  U.  S.,  606.  If,  in  such  a  case,  we  reverse 
the  order  of  the  circuit  court  to  remand,  our  instructions  to  that  court  are,  as 
in  Relfe  v.  Rundle,  id.,  222,  to  proceed  according  to  law,  as  with  a  pending 
suit  within  its  jurisdiction  by  removal.  Should  the  petitioning  party  neglect 
to  enter  the  record  and  docket  the  cause  in  the  circuit  court  in  time,  we  see 
no  reason  why  his  adversary  may  not  go  into  the  circuit  court  and  have  the 
cause  remanded  on  that  account.  This  being  done,  and  no  writ  of  error  or 
a])peal  to  this  court  taken,  the  jurisdiction  of  the  state  court  is  restored  and 
it  may  rightfully  proceed  as  though  no  removal  had  ever  been  attempted. 

§  3734.  Hight  of  petitioner  to  a  removal  valid,  although  being  kejit  in  the 
state  court  against  his  will,  the  tenn  at  which  the  record  should  liave  heenJUed 
has  passed. 

It  is  contended,  however,  that  if  the  petitioner  fails  to  enter  the  record  and 
docket  the  cause  in  the  circuit  court  on  the  first  day  of  the  next  term,  the  ju- 
risdiction of  that  court  is  lost  and  there  can  be  no  entry  on  a  subsequent  day. 
Such  we  do  not  understand  to  be  the  law.  The  petitioner  must  give  security 
that  he  will  enter  the  record  on  that  daj',  but  there  is  noticing  in  the  act  of 
congress  which  prohibits  the  court  from  allowing  it  to  be  entered  on  a  subse- 
quent day,  if  good  cause  is  shown.  In  Removal  Cases,  supra,  we  used  this 
language:  "While  the  act  of  congress  requires  security  that  the  transcript 
shall  be  filed  on  the  first  day  of  the  next  term,  it  nowhere  appears  that  the 
circuit  court  is  to  be  deprived  of  its  jurisdiction  if,  by  accident,  the  party  is 
delayed  until  a  later  day  in  the  term.  If  the  circuit  court,  for  good  cause 
shown,  accepts  the  transfer  after  the  day  and  during  the  term,  its  jurisdiction 
will,  as  a  general  rule,  be  complete  and  the  removal  properly  eflfected."  This 
was  as  far  as  it  was  necessary  to  go  in  that  case,  and  in  entering,  as  we  did 
then,  on  the  construction  of  the  act  of  1S75,  it  was  deemed  advisable  to  con- 
fine our  decision  to  the  facts  we  had  then  before  us. 

Kov;  the  question  arises  whether,  if  the  petitioning  party  is  kept  by  his  ad- 
versary, and  against  his  will,  in  the  state  court,  and  forced  to  a  trial  there  on 
the  merits,  he  may,  after  having  obtained  in  the  regular  course  of  procedure  a 
reversal  of  the  judgment  and  an  order  for  the  allowance  of  the  removal,  enter 
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the  cause  in  the  circuit  court,  notwithstanding  the  term  of  that  court  has  gone 
by  during  which,  under  other  circumstances,  the  record  ^should  have  been  en- 
tered. We  have  no  hesitation  in  saying  that  in  our  opinion  he  can.  As  has 
been  already  seen,  the  jurisdiction  was  changed  from  one  court  to  the  other 
when  the  case  for  removal  was  actuallv  made  in  the  state  court.  The  enter- 
ing  of  the  record  in  the  circuit  court  after  that  was  mere  procedure,  and  in  its 
nature  not  unlike  the  pleadings  which  follow  service  of  process,  the  tiling  of 
which  is  ordinarily  regulated  b}'  statute  or  rules  of  practice.  The  failure  to 
file  pleadings  in  time  does  not  deprive  the  court  of  the  jurisdiction  it  got 
through  the  service  of  process,  but  inexcusable  delay  may  be  good  ground  for 
dismissing  the  cause  for  want  of  prosecution.  So  here,  if  the  petitioning  party, 
without  sufficient  cause,  fails  to  .enter  the  record  and  docket  the  cause,  the  suit 
may  be  properly  remanded  for  want  of  due  prosecution  under  the  removal; 
but  if  sufficient  cause  is  shown  for  the  delay,  there  is  nothing  in  the  statute  to 
prevent  the  court  from  taking  the  case  after  the  first  day  of  the  term  and  ex- 
ercising its  jurisdiction.  Clearly  it  is  within  the  judiciid  discretion  of  every 
court,  on  good  cause  shown,  to  set  aside  a  default  in  filing  pleadings  on  a  stat- 
utory rule-day,  and  allow  the  omission  to  be  supplied.  This  case  seems  to  be 
analogous  to  that.  Undoubtedly  promptness  should  be  insisted  on  by  the 
courts  of  the  United  States,  and  no  excuse  should  be  accepted  for  delay  in  en- 
tering a  record  after  removal,  unless  it  amounts  to  a  clear  justification  or  a 
waiver  by  the  opposite  party.  It  seems  to  us  manifest  that  if  the  petitioning 
party  is  forced  by  his  adversary  to  remain  in  the  state  court  until  he  can,  in  a 
proper  way,  secure  a  reversal  of  the  order  which  keeps  him  there,  the  require- 
ment of  the  law  for  entering  the  record  in  the  circuit  court  at  any  time  before 
the  reversal  actually  takes  place  must  be  deemed  to  have  been  waived,  and 
that  for  all  the  purposes  of  procedure  in  that  court  the  time  when  the  state 
court  lets  go  its  jurisdiction  may  be  taken  as  the  time  according  to  which  the 
docketing  of  the  cause  is  to  take  place. 

§  3735.  Where  a  removal  is  de7iied  the  petitioner  loses  no  right  hy  contesting 
in  the  state  court  upon  tJie  merits. 

Certainly  the  petitioning  party  ought  not  to  be  required  to  carry  on  his  lit- 
igation in  two  courts  at  the  same  time.  He  may  do  so  if  he  chooses;  but  if 
be  elects  to  go  on  in  the  state  court  after  his  petition  for  removal  is  disre- 
garded, and  take  his  chances  of  obtaining  a  reversal  of  any  judgment  that 
may  be  obtained  against  him  because  he  was  wrongfully  kept  there,  he  ought 
not  to  be  deprived  of  a  trial  in  the  proper  jurisdiction  because  of  the  unwar- 
ranted act  of  his  adversary,  or  of  the  state  court. 

The  judgment  of  the  court  of  appeals  in  each  of  these  cases  will  be  reversed, 
and  the  causes  remanded  to  the  supreme  court  of  appeals  of  Virginia  with 
directions  to  reverse  the  judgments  of  the  circuit  court  of  the  county,  and 
transmit  the  cases  to  that  court  with  instructions  to  vacate  all  orders  and 
judgments  made  or  entered  subsequently  to  the  filing  of  the  several  petitions 
for  removal  and  approval  of  the  bonds,  and  proceed  no  further  therein  unless 
its  jurisdiction  be  restored  by  the  action  of  the  circuit  court  of  the  United 
States  or  this  court 

§  8786.  denerally. —  Corporations  are,  for  the  purpose  of  suing  and  being  sued,  regarded  as 
citizens  of  the  state  by  which  they  are  created,  and  in  which  they  transact  their  corporate 
busioeas.    Case  of  the  Sewing  Machine  Companies,  18  WaU.,  552. 

§  8787.  A  body  corporate,  organized  under  the  laws  of  a  state,  is  to  be  treated  as  a  citizen  of 
that  state  in  determining  jurisdiction  of  the  federal  courts,  Terry  v.  Insurance  Co.,  8  DiU.,  408. 
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§  8788.  Corporations  are  citizens  within  the  meaning  of  sections  11  and  13  of  the  judiciarj 
act,     Barney  v.  Globe  Bank,*  5  Blatch.,  107. 

§  8789.  Tlie  members  of  a  foreign  corporation  are  conclusively  presumed,  for  purposes  of 
removal,  to  be  citizens  pf  the  state  which  created  the  corporation ;  and  an  averment  in  the 
original  complaint  that  the  company  is  a  foreign  corporation,  supplemented  by  an  averment 
in  the  petition  for  removal  that  it  is  a  corporation  created  by  and  existing  under  the  laws  of 
Great  Britain,  is  a  sufScient  affirmative  allegation  of  citizenship  to  give  right  of  removal 
under  the  act  of  March  8,  1875.    Steamship  Co.  v.  Tugman,*  16  Otto,  118. 

g  8740.  Plaintiff  sued,  in  a  state  court  of  Pennsylvania,  a  corporation  made  up  of  various  . 
corporations  originally  created  by  Pennsylvania,  Delaware  and  Maryland,  and  then  consoli- 
dated by  concurrent  legislation  oJf  those  states.     Defendant  having  obtained  a  removal  under 
the  act  of  March  3, 1875,  held,  the  cause  must  be  remanded.    Johnson  v.  P.,  W.  &  B.  R.  Co.,* 
9  Fed.  R.,  6. 

§  8741.  All  the  members  of  a  corporation  are,  for  purposes  of  removing  a  suit  brought 
against  it  under  its  corporate  name,  presumed  to  be  citizens  of  the  state  which  created  it; 
and  the  right  to  remove  a  suit  brought  against  it  in  a  court  of  a  state  other  than  that  which 
created  it  is  not  lost  because  it  does  business  in  such  other  state,  or  because  of  a  statute  of 
such  other  state  providing  for  the  service  of  process  upon  foreign  corporations.  So  held  in 
a  case  where  a  New  York  plaintiff,  having  sued  a  foreign  corporation  doing  business  in  New 
York,  in  a  court  in  New  York,  it  was  contended  that  tJie  corporation  had  become  a  citizen  of 
New  York  by  doing  business  there ;  and  also  by  force  of  the  New  York  statute  of  April  10. 
1855  (Laws  of  1855,  ch.  279).     Hatch  v,  Chicago,  etc.,  R.  Co.,*  6  Blatch.,  105. 

§  8742.  In  determining,  for  puvposes  of  removal,  the  citizenship  of  a  corporation  chartered 
by  two  states,  it  is  a  question  of  legislative  intent,  as  expressed  in  the  acts  relating  to  such 
corporation,  whether  there  is  one  single  corporation,  or  a  corporation  of  one  of  the  states 
adopted  as  its  own  by  the  other,  or  a  simple  authority  given  by  one  of  the  states  to  a  corpora- 
tion of  the  other  to  do  business  within  its  limits.  Copeland  v.  Memphis,  etc.,  R.  Co.,*  3 
Woods,  661. 

§  8748.  A  corporation  is,  for  jurisdictional  purposes,  a  citizen  of  the  state  which  created  it. 
So  when  a  New  York  corporation  was  sued  in  the  state  court  of  Mississippi,  in  which  slate  it 
did  business,  by  a  citizen  of  Illinois,  TieZd,  that  it  was  not  shown  that  one  of  the  parties  was  a 
citizen  of  the  state  where  the  suit  was  brought ;  and  hence  that  the  suit  could  not  be  removed 
under  the  act  of  March  2,  1867.     Insurance  Co.  v,  Francis,*  11  Wall.,  210. 

§  8744.  An  Illinois  corporation  became  consolidated  with  corporations  of  other  states  under 
one  name  by  the  law  of  Illinois  and  of  the  other  states.  The  consolidated  company  was  sued 
in  a  court  of  Illinois  by  an  Illinois  plaintiff.  One  of  the  consolidated  corporations,  created  by 
the  laws  of  New  York,  then  attempted  to  remove  the  cause  on  the  ground  of  local  prejudice. 
Held,  that  each  of  the  consolidated  corporations  was  a  legal  entity;  that  the  suit  brought  in 
the  Illinois  court  must  be  taken  to  have  been  brought  against  the  IlHnois  corporation;  and 
that  there  not  being  a  controversy  wholly  between  citizens  of  different  states,  the  cause  could 
not  be  removed.    C.  &  W.  L  R.  Co.  r.  L.  S.  &  M.  S.  R'y  Co.,*  5  Fed.  R..  19. 

§  8745.  Where  a  joint-stock  association  was  organized  under  the  laws  of  New  York,  and 
had  thereby  the  right  to  sue  and  be  sued  in  the  name  of  its  president  or  treasurer,  to  hold 
property  in  the  name  of  its  president  in  perpetual  succession,  its  capital  being  represented  by 
shares  of  stock,  and  the  death  of  a  stockholder  not  working  a  dissolution  of  the  company, 
Jieldj  it  is  a  citizen  of  New  York  so  far  that  a  suit  against  it  by  a  citizen  of  another  state  may 
be  removed  without  regard  to  the  citizenship  of  its  individual  members.  Maltz  v.  American 
Express  Co.,*  1  Flip.,  611. 

g  8746.  A  corporation  is,  for  all  judicial  purposes,  a  citizen  of  the  state  by  which  it  is  in- 
corporated, regardless  of  the  citizenship  of  the  corporators.    Ibid. 

§8747.  A  corporation  is  a  citizen  within  the  meaning  of  the  twelfth  section  of  the  judi- 
ciary act  providing  for  removal  of  cases.     Barney  v.  Globe  Bank,*  2  Am.  L.  Reg.  (N.  S.),  221. 

g  8748.  An  insolvent  corporation  may  continue  to  accomplish  the*  end  and  purpose  of  its 
existence  after  the  appointment  of  a  receiver,  at  least  until  its  franchise  or  right  to  act  as  a 
corporation  is  sold  under  the  provisions  of  state  statutes.  And  such  a  corporation  may  ap- 
pear to  an  attachment  against  its  property,  and  remove  the  controversy  to  the  federal  courL 
Second  Nat.  Bank  v.  N.  Y.  Silk  Manufacturing  Co.,  11  Fed.  R.,  532. 

g  8749.  Where  a  Massachusetts  corporation  sued  three  corporations  in  the  state  court,  and 
one  of  the  defendants  was  a  Massachusetts  corporation,  but  the  others  were  domiciled  in  other 
states,  it  was  held  that  the  defendants  might  not  obtain  a  removal  of  the  suit  to  the  federal 
circuit  court  under  the  rule  that  all  the  parties  plaintiff  or  defendant  petitioning  must  be  non- 
residents, and  all  must  join  in  the  petition.  The  Grover,  etc.,  Sewing  Mach.  Co.  v.  The  Flor- 
ence Sewing  Mach.  Co.,*  9  Alb.  L.  J.,  208. 

§  8750.  A  motion  to  remove  to  a  state  court  a  case  which  has  been  removed  therefrom  to 
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a  federal  court  will  be  granted  when  one  of  the  necessary  parties  to  the  suit  is  a  resident  of 
the  same  state  £is  the  opposing  party.  Thus  where  a  corporation  brought  a  suit  to  set  aside  a 
deed  of  trust  made  by  the  unauthorized  act  of  its  ofiOLcors  and  another  corporation,  and  the 
two  corporations  were  residents  of  the  same  state,  the  trustees,  though  residents  of  another 
state,  could  not  remove  the  suit.  Cape  Girardeau,  etc.,  R.  R.  Co.  v.  Winston,*  4  Cent.  L.  J., 
127. 

3.  Heinoval  on  Ground  of  Subject-matter. 
a.  Constitution  and  Laws  of  the  United  States. 

SUHMART — Ccn'poration  created  by  act  o/ congfress,  §  8751. —  Corporation  organized  under 
the  laws  of  the  United  States,  ^  8752. —  Question  of  right  to  construct  a  bridge  granted  by 
act  of  congress,  g  3758. —  Cases  growing  out  of  legislation  of  congress  removable^  %  3754.— 
Suit  to  recover  royalties  on  patent^  §  3755. 

§  8751.  The  mere  allegation  that  the  plaintiff  is  a  corporation  created  by  act  of  congress 
shows  that  the  buit  is  one  arising  under  the  laws  of  the  United  States,  and  that  it  is  therefore 
removable  under  section  2  of  the  act  of  1875.     Union  Pacific  R.  R.  Co.  v.  McComb,  §  8756. 

§  8752.  A  suit  brought  against  the  Pacific  Railway  Company  for  personal  injuries  caused  by 
the  defendant'^  negligence  cannot  be  removed  under  the  second  section  of  the  act  of  March  8, 
1875,  as  being  a  8uit  arising  **  under  the  constitution  and  laws  of  the  United  States,"  upon 
the  single  alleged  fact  that  the  defendant  corporation  is  organized  under  the  laws  of  the 
United  States.  To  remove  a  case  under  such  provision  of  the  act  the  record  should  show  af- 
firmatively tbat  the  cause  of  action  or  the  defense  arises  upon  the  construction  of,  or  upon  a 
claim  of  right  arising  under,  some  law  of  the  United  States,  or  of  a  treaty,  or  of  some  pro- 
vision of  the  constitution  of  the  United  States.     Myers  v.  Union  Pacific  R*y  Co.,  §  3757. 

§  3758.  A  suit  involving  the  question  of  the  right  to  construct  and  maintain  a  bridge,  which 
right  was  granted  by  an  act  of  congress,  is  removable  under  the  second  section  of  the  act  of 
March  8,  1875,  as  being  a  suit  arising  under  a  law  of  the  United  States.  Railroad  Co.  v.  Mis- 
sissippi, §.§  3758-8760. 

§  8754.  Cases  growing  out  of  the  legislation  of  congress  are  removable  whether  such  legis- 
lation is  invoked  as  a  right  or  privilege  or  claim  or  protection  or  defense,  and  notwithstand- 
ing the 'presence  of  other  questions  not  growing  out  of  suoh  legislation.  (Miller,  J.,  dissent- 
ing.)   Ibid. 

%  8755.  A  suit  brought  to  recover  certain  royalties  for  the  use  of  patents,  due  under  a  con- 
tract of  assignment  of  such  patents,  which  suit  does  not  involve  a  question  of  the  validity  or 
the  construction  of  the  patents,  is  not  removable  as  being  a  suit  arising  under  a  law  of  the 
United  States.     Alhi  ight  v.  Teas,  §  3761. 

[Notes.—  See  §§  3762-3807.] 

UNION  PACIFIC  RAILROAD  COMPANY  t?.  McCOMB. 
(Circuit  Court  for  New  York:  17  Blatchford,  510,  511.     1880.) 

Opinion  by  Blatchfobd,  J. 

Statement  of  Facts. —  This  is  a  suit  commenced  in  the  supreme  court  of 
New  York  and  removed  into  this  court  by  the  defendant.  The  plaintiflf  now 
moves  to  remand  it  to  the  state  court.  The  complaint  in  the  suit  put  in  in  the 
state  court  alleges  that  the  plaintiff  is  a  corporation  created  by  an  act  of  con- 
gress. The  suit  is  brought  for  an  accounting  for  certain  moneys  and  securi- 
ties alleged  to  belong  to  the  plaintiff  and  to  have  been  fraudulently  received 
and  converted  by  the  defendant,  and  for  the  cancellation  of  a  note  alleged  to 
have  been  wrongfully  issued  and  to  have  been  fraudulently  obtained  from 
certain  officers  of  the  plaintiff  by  the  defendant  and  others.  The  petition  for 
removal  states  that  the  plaintiff  is  a  corporation  created  by  an  act  of  congress, 
and  that  the  suit  and  the  matters  in  dispute  therein  arise  under  the  laws  of  the 
United  States.  The  ground  on  which  the  motion  to  remand  is  based  is  that  the 
matters  in  dispute  in  the  suit "  in  nowise  concern,  or  are  involved  in,  or  are  con- 
trolled by,  any  of  the  laws  of  the  United  States,  except  in  so  far  as  the  same 
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may  be  concerned  by  the  fact "  that  the  plaintiflf  was  incorporated  by  an  act 
of  congress. 

§  3756.  A  suit  brought  by  a  corporation  created  hy  an  act  of  congress  is  a 
suit  arising  under  the  laws  of  t]ie  United  SiateSy  and  removable  under  section  2 
'  of  the  act  of  1876,  . 

The  second  section  of  the  act  of  March  3, 1875  (18  TT.  S.  Stat,  at  Large,  470), 
provides  for  the  removal  of  a  suit  *'  arising  under  the  constitution  or  laws  of 
the  United  States,"  by  either  party  to  such  suit.  This  enactment  is  warranted 
by  the  provision  of  section  2  of  article  8  of  the  constitution  of  the  United 
States,  that  the  judicial  power  of  the  United  States  "shall  extend  to  all  cases, 
in  law  and  equity,  arising  under  this  constitution,  the  laws  of  the  United 
States,"  etc.  Under  the  principles  laid  down  in  the  decision  in  Osborn  v.  Bank 
of  the  United  States,  9  Wheat.,  738,  819,  it  must  be  regarded  as  settled  that  a 
suit  by  a  corporation  created  by  the  United  States  is  a  suit  arising  under  the 
laws  of  the  United  States. 

The  allegations  of  the  petition  above  recited  are  sufficient  to  show  that  the 
suit  arises  under  a  law  of  the  United  States.  The  case  is  not  like  that  of  Gold 
Washing  Co.  v.  Keyes,  6  Otto,  199.  In  that  case  the  corporation  was  not  one 
created  by  an  act  of  congress,  and  the  petition  for  removal,  which  was  made 
by  the  corporation  and  others,  did  not  state  facts  sufficient  to  show  that  the 
case,  which  was  a  suit  against  the  corporation  and  others,  arose  under  the 
laws  of  the  United  States.  In  the  present  suit  the  mere  allegation  that  the 
plaintiff  is  a  corporation  created  by  act  of  congress  shows  that  the  suit  is  one 
arising  under  the  laws  of  the  United  States.  The  motion  to  remand  the  suit 
is  denied. 

MYERS  V.  UNION  PACIFIC  RAILWAY  COMPANY. 
(Circuit  Court  for  Kansas:  8  McCrary,  578-580.     1882.) 

Statement  op  Facts. —  Plaintiff  sued  defendant,  a  railway  corporation  cre- 
ated by  act  of  congress,  to  recover  damages  for  personal  injuries  caused  by 
the  negligence  of  the  defendant.  The  suit  was  removed  by  the  defendant  on 
the  ground  that  it  was  a  suit  arising  under  the  laws  of  the  United  States 
within  the  meaning  of  the  act  of  March  3,  1875,  section  2.  There  was  a 
motion  to  remand. 

Opinion  by  McCrary,  J. 

Upon  consideration  of  this  motion  I  have  reached  the  following  conclu- 
sions : 

1.  It  is  not  necessary  to  decide  the  question  so  much  discussed  by  counsel, 
as  to  the  validity  of  the  agreement  of  consolidation.  I  assume  that  it  is  valid, 
and  upon  that  assumption  hold : 

2.  That  the  present  suit  is  not  one  "arising  under  the  constitution  or  laws 
of  the  United  States,"  within  the  meaning  of  the  second  section  of  the  act  of 
congress  of  March  3,  1875,  providing  for  the  removal  of  causes  from  the  state 
to  federal  courts. 

3.  That  a  suit  by  or  against  the  Union  Pacific  Railway  Company,  a  corpo- 
ration formed  in  the  manner  disclosed  in  the  record,  is  not  necessarilv  a  suit 
arising  under  the  laws  of  the  United  States  so  as  to  be  removed  on  that 
ground  from  a  state  to  a  federal  court. 

4.  Even  assuming  that  the  defendant  is  a  corporation  organized  under  the 
laws  of  the  United  States,  I  am  still  of  the  opinion  that  the  motion  to  remand 
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should  prevail,  because  I  hold  that  a  suit  cannot  be  removed  from  a  state  to  a 
federal  court  upon  the  sole  ground  that  it  is  a  suit  by  or  against  such  a  corpo- 
ration. The  causes  of  removal  prescribed  by  statute  are  of  two  kinds,  namely, 
those  respecting  the  character  of  the  parties,  and  those  respecting  the  subject- 
matter  of  the  suit.  Of  the  former  kind  are  suits  in  which  there  is  a  contro- 
versv  between  citizens  of  different  states,  or  in  which  the  United  States  or  an 
alien  shall  be  a  party;  of  the  latter  kind  are  suits  arising  undei^the  constitu- 
tion or  laws  of  the  United  States.  A  corporation  may  remove  a  cause  upon 
the  ground  of  citizenship,  and  upon  the  presumption  that  the  incorporators 
are  citizens  of  the  state  under  whose  laws  it  was  organized.  A  corporation 
may  also  remove  a  suit  upon  the  ground  that  it  arises  under  the  constitution 
or  laws  of  the  United  States. 

In  the  present  case  the  removal  was  sought  upon  the  latter  ground,  and  it 
appears  from  the  record  that  it  is  based  upon  the  single  alleged  fact  that  the 
defendant  is  a  corporation  organized  under  the  laws  of  the  United  States; 
from  which  fact  the  inference  is  sought  to  «be  drawn  that  the  case  of  the 
plaintiff,  being  a  suit  to  recover  damages  for  personal  injuries  caused  by  the 
defendant's  negligence,  is  a  case  arising  under  the  laws  of  the  United  States. 
To  this  proposition  I  do  not  agree.  The  inference  does  not  necessarily  follow 
from  the  fact.  The  removal  is  sought  on  account  of  the  character  of  the  sub- 
ject-matter of  the  suit,  not  because  of  the  character  of  the  parties. 

§  3757.  To  obtain  reinoval  of  a  case  under  the  act  of  1875^  as  being  one  aris- 
ing v/nder  the  laws  of  the  United  States^  it  must  appear  affinnatively  on  the  record 
that  the  cause  of  action  or  defense  arises  upon  the  consU'uction  of  or  upon  a  claim 
of  right  arising  under ^  such  laws. 

It  is  necessary  that  the  record  should  show  affirmatively  that  the  cause  of 
action  or  defense  arises  upon  the  construction  of,  or  upon  a  claim  of  right  aris* 
ing  under,  some  law  of  the  United  States,  or  of  a  treaty,  or  of  some  provision 
of  the  constitution  of  the  United  States.  A  suit  against  the  defendant  cor- 
poration is  not  necessarily  a  case  which  arises  under  a  law  of  the  United 
States  within  the  meaning  of  the  removal  acts.  The  question  is  not  the  same 
as  that  decided  in  Osborn  v.  United  States  Bank,  9  Wheat.,  738.  The  ques- 
tion there  decided  was  whether  congress  had  power  under  the  constitution  to 
give  circuit  courts  jurisdiction  in  suits  against  the  United  States  Bank,  irre- 
spective of  the  subject-matter  of  such  suits.  The  affirmative  of  this  question 
was  established.  But  there  is  no  law  of  congress  authorizing  the  present  de- 
fendant to  remove  a  case  brought  against  it  into  the  United  States  circuit 
court  on  any  other  terms. than  those  provided  for  all  other  persons  and  cor- 
porations. It  is  not  provided  that  all  suits  in  the  state  courts  by  or  against 
the  defendant  may  be  removed.  If  it  was  so  provided,  then  a  question  anal- 
ogous to  the  one  decided  in  Osborn  v.  The  Bank,  namely,  the  constitutional- 
ity of  such  an  act,  might  arise,  and  upon  the  authority  of  that  case  it  would  no 
doubt  be  held  that  congress  has  power  under  the  constitution  to  treat  all  such 
cases  as  within  the  judicial  power  of  the  United  States.  The  question  here, 
however,  is  not  what  congress  might  do,  but  what  it  has  done;  and  I  hold 
that  it  has  not  provided  for  the  removal  of  every  case  brought  by  or  against 
a  federal  corporation  upon  the  sole  ground  that  it  is  a  corporation  organized 
nnder  the  laws  of  the  United  States. 

I  am  authorized  to  say  that  Mr.  Justice  Miller  concurs  in  these  conclusions. 
It  follows  that  the  motion  to  remand  must  be  sustained.  As  the  questions 
arising  upon  this  motion  are  important,  affecting  as  they  do  a  class  of  cases  in 
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this  and  other  districts,  it  is  desirable,  of  course,  that  a  determination  of  them 
by  the  supreme  court  be  had  without  unnecessary  delay;  and  as  they  relate 
to  the  jurisdiction  of  the  court  it  is  possible,  under  the  recent  rule  of  the  sa- 
preme  court,  to  have  them  decided  by  that  tribunal  at  an  early  day. 

RAILROAD  COMPANY  v.  MISSISSIPPL 
•  (12  Otto.  135-145.     1880.) 

Errob  to  the  Supreme  Court  of  Mississippi. 

Opinion  by  M^r.  Justice  Harlan. 

Statement  of  Facts. —  The  plaintiflf  in  error,  defendant  below,  filed  a  peti- 
tion in  the  state  court  of  original  jurisdiction  for  the  removal  of  this  suit  into 
the  circuit  court  of  the  United  States  for  the  southern  district  of  Mississippi. 
The  petition  was  accompanied  by  a  bond,  with  good  and  sufficient  surety  con- 
ditioned as  required  by  the  statute.  The  application  for  removal  was  denied, 
and  the  court,  against  the  protest  of  the  company,  proceeded  with  the  trial  of 
the  suit.  A  demurrer  to  the  answer  was  sustained,  and  judgment  was  entered 
in  behalf  of  the  state.  Upon  a  writ  of  error  sued  out  bj^  the  company,  the 
supreme  court  of  Mississippi  gave  its  sanction  to  the  action  of  the  inferior 
court  upon  the  petition  for  removal,  and  afSrmed,  in  all  respects,  its  judgment 
upon  the  merits. 

The  first  assignment  of  error  relates  to  the  action  in  the  state  court  in  pro- 
ceeding with  the  trial  after  the  filing  of  the  petition  and  bond  for  removal  of 
the  suit.  If  the  suit  was  one  which  the  company  was  entitled,  under  the  stat- 
ute, to  have  removed  into  the  circuit  court  of  the  United  States,  then  all  that 
occurred  in  the  state  court  after  the  filing  of  the  petition  and  bond  was  in  the 
face  of  the  act  of  congress.  Gordon  v.  Longest,  16  Pet.,  97;  Kanouse  v.  Mar- 
tin, 15  How.,  198;  Insurance  Company  v.  Dunn,  19  Wall.,  214.  Its  duty,  by 
the  express  command  of  the  statute,  was,  the  suit  being  removable,  to  accept 
the  petition  and  bond,  and  proceed  no  further. 

Among  the  cases  to  which  the  national  constitution  extends  the  judicial 
power  of  the  United  States  are  those  arising  under  the  constitution  or  laws  of 
the  Union.  The  first  section  of  the  act  of  March  3,  1875,  determining  the  ju- 
risdiction of  the  circuit  courts  of  the  United  States,  and  regulating  the  re- 
moval of  causes  from  state  courts,  invests  such  circuit  courts  with  original 
jurisdiction,  concurrent  with  the  courts  of  the  several  states,  of  all  suits  of  a 
civil  nature,  at  common  law  or  in  equity,  where  the  matter  in  dispute  exceeds, 
exclusive  of  costs,  the  sum  or  value  of  $500,  and  "  arising  under  the  constitution 
or  laws  of  the  United  States."  Under  the  second  section  of  that  act  either 
party  to  a  suit  of  the  character  just  described  may  remove  it  into  the  circuit 
court  of  the  United  States  for  the  proper  district.  The  only  inquiry,  there- 
fore, upon  this  b'ranch  of  the  case  is  whether  the  present  suit,  looking  to  its 
nature  and  object  as  disclosed  by  the  record,  is,  in  the  sense  of  the  constitu- 
tion or  within  the  meaning  of  the  act  of  1875,  one  "arising  under  the  consti- 
tution or  laws  of  the  United  States." 

The  action  was  commenced  by  a  petition  filed  in  behalf  of  the  state  against 
the  New  Orleans,  Mobile  &  Chattanooga  Eailroad  Company  (now  known  as 
the  New  Orleans,  Mobile  &  Texas  Railroad  Company),  a  corporation  created 
in  the  year  1866,  under  the  laws  of  Alabama,  and  by  an  act  of  the  legislature 
of  Mississippi  passed  February  7,  1867,  recognized  and  approved  as  a  body 
politic  and  corporate  in  that  state,  with  authority  to  exercise  therein  the 
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rights,  powers,  privileges  and  franchises  granted  to  it  by  the  state  of  Ala- 
bama. 

The  object  of  the  action  was  to  obtain  a  peremptory  writ  of  mandamus,  re- 
quiring the  company  to  remove  a  stationary  bridge  which  it  had  erected 
across  Pearl  river,  on  the  line  between  Louisiana  and  Mississippi,  and  con- 
struct and  maintain,  in  the  central  portion  of  the  channel  of  that  river,  where 
the  railroad  crosses,  a  drawbridge  which,  when  open,  will  give  a  clear  space 
for  the  passage  of  vessels,  of  not  less  than  sixty  feet  in  width,  and  provide, 
after  its  construction,  for  the  opening  of  the  drawbridge,  without  unnecessary 
delay,  for  any  and  all  vessels  seeking  to  pass  through  it. 

The  claim  of  the  state  is: 

1.  That  the  construction  and  maintenance  of  a  stationary  bridge  across 
Pearl  river  is  in  violation  of  the  company's  charter,  an  obstruction  to  the 
navigation  of  the  river,  and  a  public  nuisance,  resulting  in  great  and  irrepara- 
ble damage  to  the  people  of  Mississippi. 

2.  That  Pearl  river,  by  the  common  law  and  the  law  of  nations,  is  a  nav- 
igable river,  in  which  the  tide  ebbs  and  flows  above  said  bridge,  is  navigable 
for  steamboats  for  more  than  two  hundred  miles,  and  has  been  so  navigated 
from  time  immemorial;  that  the  river  is  the  boundary  between  Mississippi 
and  Louisiana,  neither  of  those  states  having  power  to  authorize  any  obstruc- 
tion to  its  free  navigation ;  that  by  an  act  of  congress,  entitled  '*  An  act  to 
enable  the  people  of  the  western  part  of  Mississippi  territory  to  form  a  consti- 
tution and  state  government,  and  for  the  admission  of  said  state  into  the 
Union  on  an  equal  footing  with  the  original  states,"  passed  March  1,  1817,  it 
was,  among  other  things,  provided  "that  the  Mississippi  river  and  the  navi- 
gable rivers  and  waters  leading  into  the  same,  or  into  the  Gulf  of  Mexico,  shall 
be  common  highways  and  forever  free,  as  well  to  the  inhabitants  of  said  state 
as  to  other  citizens  of  the  United  States;"  that  those  provisions  constituted  a 
condition  on  which  the  state  of  Mississippi  was  admitted  into  the  Union,  and 
an  engagement  on  the  part  of  the  United  States  that  all  the  navigable  rivers 
and  waters  emptying  into  the  Gulf  of  Mexico  should  forever  be  free  to  all 
the  inhabitants  of  the  state  of  Mississippi;  that  Pearl  river  does  lead  and 
empty  into  the  Gulf  of  Mexico;  that  the  bridge  is  such  an  obstruction  to  the 
navigation  of  Pearl  river  as  to  cause  permanent  injury,  as  well  to  the  state  of 
Mississippi  and  its  inhabitants,  as  to  the  commerce  of  the  United  States  and 
of  the  world,  and  consequently  was  in  violation  of  the  law. 

The  company  resists  the  application  for  a  mandamus  upon  several  grounds. 

It  aflSrms  that  the  bridge  in  question  had  been  constructed  and  is  main- 
tained in  accordance  with  its  charter  and  conformably  to  the  power  and  au- 
thority conferred  by  the  states  of  Alabama,  Mississippi  and  Louisiana. 

It  further  avers  in  its  an&wer  that  the  railroad  is  a  great  public  highway 
through  those  states,  connecting  them  with  other  portions  of  the  United  States; 
that  congress,  in  view  of  the  magnitude  and  cost  of  the  work  and  to  expedite 
its  construction,  by  an  act  entitled  *^  An  act  to  establish  and  declare  the  rail- 
road and  bridges  of  the  New  Orleans,  Mobile  &  Chattanooga  Railroad,  as 
hereafter  constructed,  a  post-road,  and  for  other  purposes,"  approved  March 
2,  1868,  authorized  and  empowered  that  corporation  to  construct,  build  and 
maintain  bridges  over  and  across  the  navigable  waters  of  the  United  States 
on  the  route  of  said  railroad,  between  Ifew  Orleans  and  Mobile,  for  the  use  of 
the  company  and  the  passage  of  its  engines,  cars,  trains  of  cars,  mails,  passengers 
and  merchandise,  and  that  the  railroad  and  its  bridges,  when  complete  and  in 
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ufie^  were  to  be  held  and  deemed  lawful  structures  and  a  post-road ;  that  the 
act  of  congress  required  drawbridges  on  the  Pascagoula,  the  Bay  of  Beloxi, 
^  the  Bay  of  St.  Louis  and  the  Great  Rigolet,  but  none  on  Pearl  river,  power 
being  reserved  by  congress  to  amend  or  alter  the  act  so  as  to  prevent  or  re- 
move material  obstructions;  that  the  company  is  authorized  to  maintain  the 
bridge  in  question  under  that  act  of  congress;  that  the  same  is  a  lawful  struct- 
ure and  a  post-road,  which  no  court  can,  consistently  with  the  act  of  congress, 
overturn  or  abate  as  illegal  or  as  a  nuisance. 

On  the  day  succeeding  that  on  which  its  answer  was  filed  the  company  pre- 
sented the  petition  for  removal,  to  which  reference  has  already  been  made, 
accompanied  by  a  bond  in  proper  form.  That  petition  sets  out  the  nature  and 
object  of  the  action,  and  claims  that  the  right  to  erect  and  to  maintain  the 
present  bridge  for  the  conveyance  of  the  cars,  trains,  passengers,  mails  and 
merchandise  vested  in  the  company,  ^'on  a  contract  with  the  state  of  Missis^ 
sippi  in  the  enactment  aforesaid;  that  the  state  of  Mississippi  has  no  power 
to  repudiate  that  contract  or  to  impair  its  obligations;  that  it  is  a  vested  right 
resting  on  a  contract  and  supported  and  sustained  by  the  constitution  of  the 
United  States,  and  that  this  cause  is  one  arising  under  the  constitution  of  the 
United  States." 

It  then  proceeds:  "And  your  petitioner  fun  her  represents  that  the  bridge 
aforesaid,  and  its  maintenance  over  the  said  river  in  the  manner  in  which  it 
exists,  is  authorized  by  the  act  of  congress  approved  March  2,  1868,  which 
authorized  and  empowered  the  said  company  to  construct,  build  and  maintain 
bridges  over  and  across  the  navigable  waters  of  the  United  States  on  the  route 
of  the  said  railroad  between  Mobile  and  New  Orleans,  and  that  when  con- 
structed they  should  be  recognized  as  lawful  structures  and  a  post-road,  and 
were  declared  to  be  such ;  and  the  congress  reserved  the  power  to  alter  the 
same  when  they  become  an  obstruction  to  the  navigable  waters. 

"  Tour  petitioner  says  that  the  railroad  and  bridges  are  and  have  been  for 
three  or  more  years  a  post-road,  over  which  the  mails  of  the  United  States 
have  been  carried  and  are  now  being  carried,  and  as  the  bridge  referred  to  is 
a  lawful  structure  under  the  laws  of  the  United  States,  this  suit  impugns  the 
rights,  privileges  and  franchises  granted  by  the  act  of  congress  aforesaid  of 
the  2d  March,  1868." 

§  3758.  Where  a  cau%e  involves  the  construction  of  an  act  of  congress  estab- 
lishing a  post-road,  the  case  may  he  removed  from  a  state  to  a  federal  court  upon 
the  petition  of  either  party  under  act  of  March  3^  1875, 

From  this  analysis  of  the  pleadings  and  of  the  petition  for  removal  it  will 
be  observed  that  the  contention  of  the  state  rests,  in  part,  upoil  the  ground 
that  the  construction  and  maintenance  of  the  bridge  in  question  is  in  violation 
of  the  condition  on  which  Mississippi  was  admitted  into  the  Union,  and  incon- 
sistent with  the  engagement,  on  the  part  of  the  United  States,  as  expressed  in 
the  act  of  March  1,  1817.  On  the  other  hand,  the  railroad  company,  in  sup- 
port of  its  right  to  construct  and  maintain  the  present  bridge  across  Pearl 
river,  invokes  the  protection  of  the  act  of  congress  passed  March  2,  1868. 
While  the  case  raises  questions  which  may  involve  the  construction  of  state 
enactments,  and  also,  perhaps,  general  principles  of  law,  not  necessarily  con- 
nected with  any  federal  question,  the  suit  otiierwise  presents  a  real  and  sub- 
stantial dispute  or  controversy  which  depends  altogether  upon  the  construction 
and  effect  of  an  act  of  congress.  If  it  be  insisted  that  the  claim  of  the  state, 
as  set  out  in  its  petition,  might,  possibly,  be  determined  by  reference  alone  to 
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state  enactments,  and  without  any  construction  of  the  act  of  1817,  the  provis- 
ions of  which  are  invoked  by  the  state  in  support  of  its  application  for  man- 
damusy  the  important,  and,  so  far  as  the  defense  is  concerned,  the  fundamental, 
question  would  still  remain,  as  to  the  construction  of  the  act  of  congress  of 
March  2,  1868.  That  act,  the  company  contends,  protects  the  present  station- 
ary bridge  against  all  interference  whatever,  upon  the  part  either  of  the  state 
or  of  the  courts.  In  other  words,  should  the  court  be  of  opinion  that  the  law 
is  for  the  state,  if  the  rights  of  parties  were  tested  simply  by  the  statutes  of 
Alabama  and  Mississippi,  it  could  not  evade,  but  must  meet  and  determine 
the  question  distinctly  raised  by  the  answer,  as  to  the  operation  and  effect  of 
the  act  of  congress  of  1868. 

Is  it  not,  then,  plainly  a  case  which,  in  the  sense  of  the  constitution,  and  of 
the  statute  of  1875,  arises  under  the  laws  of  the  United  States?  If  regard  be 
had  to  the  former  adjudications  of  this  court,  this  question  must  be  answered 
in  the  affirmative.  It  is  settled  law,  as  established  by  well-considered  decis- 
ions of  this  court,  pronounced  upon  full  argument  and  a^fter  mature  delibera- 
tion, notably  in  Cohens  v.  Virginia,  6  Wheat.,  264;  Osborn  v.  Bank  of  the 
United  States,  9  id.,  738;  Mayor «;.  Cooper,  6  Wall.,  247;  Gold  Washing  & 
Water  Company  v.  Keyes,  96  U.  S.,  199,  and  Tennessee  v.  Davis,  100  U.  S.,  257. 
That  while  the  eleventh  amendment  of  the  national  constitution  excludes  the 
judicial  power  of  the  United  States  from  suits,  in  law  or  equity,  commenced 
or  prosecuted  against  one  of  the  United  States  by  citizens  of  another  state, 
such  power  is  extended  by  the  constitution  to  suits  commenced  or  prosecuted 
by  a  state  against  an  individual,  in  which  the  latter  demands  nothing  from 
the  former,  but  only  seeks  the  protection  of  tiae  constitution  and  laws  of  the 
United  States  against  the  claim  or  demand  of  the  state. 

§  3759,  The  federal  question  may  arise  either  in  theptaintiJITs  case  or  the  de- 
fense;  in  either  ease  the  right  of  removal  exists. 

That  a  case  in  law  or  equity  consists  of  the  right  of  one  party  as  well  as  of 
the  other,  and  may,  properly,  be  said  to  arise  under  the  constitution  or  a  law 
of  the  United  States  whenever  its  correct  decision  depends  on  the  construction 
of  either;  that  cases  arising  under  the  laws  of  the  United  States  are  such  as 
grow  out  of  the  legislation  of  congress,  whether  they  constitute  the  right,  or 
privilege,  or  claim,  or  protection,  or  defense  of  the  party,  in  whole  or  in  part, 
by  whom  they  are  asserted;  that,  except  in  the  cases  of  which  this  court  is 
given,  by  the  constitution,  original  jurisdiction,  the  judicial  power  of  the  United 
States  is  to  be  exercised  in  its  original  or  appellate  form,  or  both,  as  the  wis- 
dom of  congress  may  direct;  and  lastly,  that  it  is  not  sufficient  to  exclude  the 
judicial  power  of  the  United  States  from  a  particular  case,  that  it  involves 
questions  which  do  not  at  all  depend  on  the  constitution  or  laws  of  the  United 
States;  but  when  a  question  to  which  the  judicial  power  of  the  Union  is  ex- 
tended by  the  constitution  forms  an  ingredient  of  the  original  cause,  it  is 
within  the  power  of  congress  to  give  the  circuit  courts  jurisdiction  of  that 
cause,  although  other  questions  of  fact  or  of  law  may  be  involved  in  it. 

These  propositions,  now  too  firmly  established  to  admit  of,  or  to  require,  fur- 
ther discussion,  embrace  the  present  case,  and  show  that,  whether  we  look  to 
the  federal  question  raised  bj'  the  state  in  its  original  petition,  or  to  the  fed- 
eral question  raised  by  the  company  in  its  answer,  the  inferior  state  court  erred, 
as  well  in  not  accepting  the  petition  and  bond  for  the  removal  of  the  suit  to 
the  circuit  court  of  the  United  States,  as  in  thereafter  proceeding  to  hear  the 
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cause.  It  was  entirely  without  jurisdiction  to  proceed  after  the  presentation 
of  the  petition  and  bond  for  removal. 

§  3760.  A  party  who^  failing  to  secure  a  removal^  goes  to  trial  on  the  merits 
in  the  circuit  courts  loses  none  of  his  rights  thereby. 

In  view  of  our  decisions  in  Insurance  Company  v,  Dunn,  19  Wall.,  214,  iu 
Eemoval  Cases,  100  U.  S.,  457,  and  in  other  cases,  it  is  scarcely  necessary  to 
say  that  the  railroad  company  did  not  lose  its  right  to  raise  this  question  of 
jurisdiction  by  contesting  the  case  upon  the  merits  in  the  state  courts  after  its 
application  for  the  ren^oval  of  the  suit  had  been  disregarded.  It  remained  in 
the  state  court  under  protest  as  to  the  right  of  that  court  to  proceed  further 
in  the  suit,  and  there'is  nothing  in  tiie  record  to  show  that  it  waived  its  right 
to  have  the  case  Removed  to  the  federal  court,  and  consented  to  proceed  in  the 
state  court  as  if  there  had  been  no  petition  and  bond  for  the  removal. 

The  judgment  of  the  supreme  court  of  Mississippi  will,  therefore,  be  reversed 
and  the  cause  remanded  for  such  orders  as  may  be  consistent  with  this  opinion, 
and  with  directions  that  the  court  of  original  jurisdiction  be  required  to  set 
aside  all  judgments  and  orders  made  in  this  suit  after  the  presentation  of  the 
petition  and  bond  for  its  removal  into  the  circuit  court  of  thd  United  States 
and  proceed  no  further  in  the  suit. 

Mb.  Justice  Field  took  no  part  in  the  case.    Mr.  Justice  Milleb  dissented. 

ALBRIGHT  v.  TEAS. 
(16  Otto,  613-620.    1882.) 

Appeal  from  XJ.  S.  Circuit  Court,  District  of  New  Jersey. 

Statement  of  Facts. —  Bill  in  equity  filed  in  a  state  court  and  removed  to 
the  United  States  circuit  court  for  New  Jersey.  There  was  a  motion  to  re- 
mand, and  an  order  to  that  effect  having  been  made  defendant  appealed.  The 
matter  in  controversy  was  an  agreement  concerning  certain  patent-rights. 
The  parties  were  citizens  of  the  same  state.  All  further  essential  facts  appear 
suflBciently  in  the  opinion  of  the  court. 

Opinion  by  Mr.  Justice  Woods. 

The  contention  of  the  appellants  is  that  the  case  is  one  ^^  arising  cinder  the 
.  .  .  laws  of  the  United  States,"  and  was,  therefore,  properly  removable 
from  the  state  to  the  United  States  courts,  and  should  not  have  been  re- 
manded. 

§  3761.  A  suit  involving  a  contract  about  patents  and  royaltiesy  but  not  the 
validity  or  construction  of  patents^  is  not  removable  as  being  a  suit  arising  under 
a  law  of  the  United  States. 

It  is  clear,  from  an  inspection  of  the  bill  and  answers,  that  the  case  is 
founded  upon  the  agreement  in  writing  between  the  appellee  and  the  appel- 
lants Albright  and  Cahoone,  by  which  the  former,  for  a  consideration  therein 
specified,  transferred  to  the  latter  his  interest  in  certain  letters-patent.  The 
suit  was  brought  to  recover  the  consideration  for  this  transfer,  and  was  not 
based  on  the  letters-patent. 

The  appellants  insist,  however,  that  evidence  was  taken  in  the  cause  by  the 
appellee  for  the  purpose  of  proving  that  they  were  using  his  patented  im- 
provements in  the  manufacture  of  goods  for  which  they  paid  him  no  roj^alty, 
and  which  they  contended  did  not  embody  the  improvements  covered  hy  his 
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patents;  that  the  testimony  developed  a  controversy  on  the  question  whether 
the  goods  which  they  manufactured  under  other  patents  owned  by  them  were 
or  were  not  infringements  on  his  patents;  consequently,  that  questions  of  in- 
fringement and  of  the  construction  of  the  claims  of  his  patents  were  necessa- 
ril}'^  involved  in  the  case,  and,  therefore,  it  was  one  arising  under  the  patent 
laws  of  the  United  States. 

We  search  the  bill  of  complaint  in  vain  to  find  any  averments  raising  these 
questions.  It  makes  no  issue  touching  the  construction  of  the  patents  granted 
the  appellee,  or  their  validity,  or  their  infringement.  The  only  complaint 
made  in  the  bill  is  that  the  appellants  were  fraudulently  excluding  the  appel- 
lee from  an  inspection  of  tl%eir  books  of  account,  and  refusing  to  paj'^  him  the 
sums  due  for  royalties  under  his  contract.  And  the  prayer  of  the  bill  was  for 
a  discovery,  an  account  of  what  was  due  the  appellee  under  his  contract,  and 
a  decree  for  the  amount  found  to  be  due  him. 

On  the  face  of  the  bill,  therefore,  the  case  is  not  one  arising  under  the 
patent  laws  of  the  United  States.  "Wilson  v,  Sandford,  10  How.,  99.  The 
testimony  on  which  the  appellants  rely  to  show  the  jurisdiction  of  the  circuit 
court  is  not  before  us^  but,  conceding  that  it  discloses  the  controversy  which 
they  assert  that  it  does,  the  question  arises:  Does  this  fact  give  the  courts  of 
the  United  States  jurisdiction  of  the  case? 

Tompkins  is  the  only  one  of  the  appellants  who  questions  the  validity  of 
the  appellee's  patents.  But  he  is  not  a  party  to  the  contract  between  the 
appellee  and  Albright  and  Cahoone,  and  no  relief  is  prayed  against  him  by  the 
bill;  and  though  he  says  in  his  answer  that  he  had  always  disputed  the  value 
and  validity  of  those  patents,  he  raises  no  issues  thereon.  The  fact  that  he  is 
made  a  party  defendant  to  the  bill  can,  therefore,  have  no  effect  on  the  ques- 
tion in  hand. 

In  passing  on  the  question  of  jurisdiction  the  case  is  to  be  considered  as  if 
Albright  and  Cahoone  were  the  only  defendants.  The  appellee,  before  the 
commencement  of  the  suit,  sold  and  transferred  to  Albright  and  Cahoone  all 
his  title  and  interest  in  the  inventions  covered  by^his  patents.  The  transfer 
was  absolute  and  unconditional.  No  right,  therefore^  secured  to  the  appellee 
in  the  patent  bj  any  act  of  congress  remained  in  him.  He  had  no  right  to 
prosecute  any  one  for  infringements  of  his  patents,  or  to  demand  damages 
therefor,  or  on  account  of  profits. 

He  was  entitled  to  the  royalties  secured  by  his  contract,  and  nothing  more. 
And  the  only  question  raised  by  the  bill  of  complaint  and  the  answer  of  Al- 
bright and  Cahoone  was  simply  this:  What  is  the  sum  due  the  appellee  from 
Albright  and  Cahoone  for  his  ro^'alties  under  his  contract?  In  ascertaining  this 
amount  it  of  course  became  necessary  to  inquire  what  goods  were  manufact- 
ured by  the  appellants  under  the  patents  of  the  appellee.  In  prosecuting  this 
inquiry  an  incidental  question  might  arise,  naniely :  What  goods  were  manu- 
factured by  the  appellants  under  other  patents  of  which  they  were  the  owners 
or  licensees?  But  this  incidental  and  collateral  inquiry  does  not  change  the 
nature  of  the  litigation.  The  fact  that  Albright  and  Cahoone  had  licenses  to 
use  other  patents  under  which  they  were  manufacturing  goods  does  not  give 
them  the  right  to  litigate  their  cause  in  the  United  States  courts  because  cer- 
tain goods,  which  they  asserted  were  made  under  the  other  patents,  the  ap- 
pellee asserted  were  really  made  under  his.  The  suit,  notwithstanding  the 
collateral  inquiry,  still  remains  a  suit  on  the  contract  to  recover  royalties,  and 
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not  a  sait  upon  the  letters-patent.    It  arises  solely  upon  the  contract,  and  not 
upon  the  patent  laws  of  the  United  States. 

In  fact,  it  does  not  appear  that  there  is  any  dispute  whatever  between  the 
parties  in  reference  to  the  construction  of  the  patents  of  the  appellee.  The 
controversy  between  them,  as  stated  by  the  appellants  themselves,  is  whether  ' 
certain  goods  manufactured  by  them  embody  the  invention  covered  by  the 
appellee's  patents.  This  does  not  necessarily  involve  a  construction  of  the 
patents.  Both  parties  may  agree  as  to  what  the  patented  invention  is,  and  3'et 
disagree  on  the  question  whether  the  invention  is  employed  in  the  manufacture 
of  certain  specified  goods.  The  controversy  between  the  parties  in  this  case 
is  clearly  of  the  latter  kind. 

The  case  cannot,  therefore,  be  said  to  be  one  which  grows  out  of  the  legis- 
lation of  congress.  Neither  party  asserts  any  right,  privilege,  claim,  protec- 
tion or  defense  founded,  in  whole  or  in  part,  on  any  law  of  the  United  States. 
We  are  therefore  of  opinion  that,  even  if  we  go  outside  the  pleadings  and 
look  into  the  testimony,  the  case  is  not  one  arising  under  the  laws  of  the 
United  States,  and,  consequently,  that  the  courts  of  the  United  States  had  no 
jurisdiction  to  entertain  it. 

The  cases  adjudged  by  this  and  other  courts  of  the  United  States  sustain 
this  conclusion.  In  the  case  of  Wilson  v,  Sandford,  'kibi  supra^  the  object  of 
the  bill  was  to  set  aside  a  contract  made  by  the  appellant  with  the  appellees, 
by  which  he  had  granted  them  permission  to  use,  and  vend  to  others  to  be 
used,  one  of  Wood  worth's  planing-machines  in  the  cities  of  New  Orleans  and 
Lafayette,  and  also  to  obtain  an  injunction  against  the  further  use  of  the 
machine,  on  the  ground  that  it  was  an  infringement  of  his  patent-rights. 
Upon  this  cause  the  court,  speaking  by  Mr.  Chief  Justice  Taney,  said:  "  The 
dispute  in  this  case  does  not  arise  under  any  act  of  congress,  nor  does  the  de- 
cision depend  upon  the  construction  of  any  law  in  relation  to  patents.  It 
arises  out  of  the  contract  stated  in  the  bill,  and  there  is  no  act  of  congress 
providing  for  or  regulating  contracts  of  this  kind.  The  rights  of  the  parties 
depend  altogether  upon  common-law  and  equity  principles." 

The  case  of  Kartell  v.  Tilghman,  99  U.  S.,  547,  is  also  in  point.  In  that 
case  Hartell,  the  complainant,  alleged  that  he  was  the  original  patentee  and 
inventor  of  a  process  for  cutting  and  engraving  stone,  glass,  metal  and  other 
hard  substances  by  what  is  known  as  the  sand-blast  process;  that  the  defend- 
ants had  paid  him  a  considerable  sum  for  machines  necessary  in  the  use  of  his 
invention,  and  had  also  paid  him  during  several  months  the  royalty  which  he 
asked  for  the  use  of  the  invention  described  in  and  secured  by  his  patent;  that 
the  defendants  refused  to  do  certain  other  things,  which  he  charged  to  have 
been  a  part  of  the  consideration  of  the  contract  between  them,  whereupon  he 
had  forbidden  them  further  to  use  his  invention,  and  that  they  had  disregarded 
this  prohibition.  The  bill  prayed  for  an  injunction,  an  account  of  profits,  and 
damages. 

The  defendants  admitted  the  validity  of  the  patent,  theii*  use  of  it,  and  their 
liability  for  its  use  under  their  contract  with  the  complainant,  and  offered  to 
perfoi'm  all  that  the  contract  required  them  to  perform.  All  the  parties  were 
citizens  of  the  same  state. 

Upon  this  case  the  question  of  the  jurisdiction  of  the  United  States  courts 
was  raised ;  and  this  court,  after  a  review  of  several  cases  bearing  on  the  sub- 
ject, held  that  the  suit  was  not  one  arising  under  the  laws  of  the  United  States^ 
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and  that  the  circuit  court  bad  no  jurisdiction  of  the  case.  The  decree  was 
reversed,  and  the  cause  remanded  with  directions  to  dismiss  the  bill. 

The  argument  against  the  jurisdiction  in  the  case  under  consideration  is 
stronger  than  in  the  two  cases  above  referred  to.  In  each  of  these  cases  the 
object  of  the  complainant  in  filing  the  bill  was  to  go  behind  the  agreement 
under  which  the  defendant  had  contracted  for  the  right  to  use  the  complain- 
ant's invention,  and  to  obtain  an  injunction  against  the  defendant  as  an  in- 
fringer. In  this  case  the  appellee  admits  the  contract  to  be  in  force,  and  simply 
seeks  to  compel  its  performance. 

The  following  cases,  cited  by  this  court  in  Hartell  v.  Tilghman,  are  in  ac- 
cord with  the  views  we  have  expressed:  Goodyear -y.  India-Rubber  Company, 
4  Blatch.,  63;  Merserole  v.  Union  Paper-Collar  Co.,  6  id.,  356;  Blanchard  v. 
Sprague,  1  CliflP.,  288;  Hill  v.  Whitcomb,  1  Holmes,  317.  From  the  conclu- 
sions reached  by  us,  it  follows  that  the  decree  of  the  circuit  court  remandini? 
the  cause  to  the  slate  court  must  be  aflSrmed. 

§  8763.  Generally. —  A  suit,  under  a  state  statute,  to  recover  taxes  erroneously  levied  and 
collected  by  a  county,  which  taxes  have  been  declared  invalid  by  a  federal  court,  is  not  a 
controversy  arising  under  the  laws  of  the  United  States.  Berger  v.  Douglas  County,  2  McC, 
483. 

%  8768.  A  suit  against  a  national  bank  is  not  one  "  arising  under  the  constitution  or  laws 
of  the  United  States,"  within  the  meaning  of  the  second  section  in  the  removal  act  of  1875. 
Pettilon  V.  Noble,*  7  Biss.,  449. 

%  8764.  When  a  statute  allows  the  removal  of  a  suit  because  federal  questions  are  involved, 
the  jurisdiction  of  the  federal  court  is  not  lost  because  other  questions  are  also  involved ;  nor 
because  defendants,  who  are  not  within  the  scope  of  the  statute,  are  joined  with  others  who 
are.    Fisk  v.  U.  P.  R.  R.  Ck>.,*  8  Blatch.,  248. 

§  8705.  A  case  cannot  be  removed  under  the  act  of  April  20,  1871,  on  the  ground  that  the 
suit  had  been  brought  under  an  act  of  the  state  legislature  which  impaired  the  obligation  of  a 
contract.    Illinois  v.  C.  &  A  R.  R.  Co.,*  6  Biss.,  107. 

§  8768.  An  action  was  brought  in  a  state  court  to  recover  for  trespass  upon  a  mining  claim. 
There  was  a  petition  for  removal  by  the  defendant,  under  the  act  of  1875,  on  the  ground  that 
his  title  to  the  claim  was  held  under  the  acts  of  congress  relating  to  such  claims.  The  case 
did  not  involve  any  dispute  upon  the  construction  of  such  acts,  nor  any  question  which  could 
not  be  determined  by  the  local  laws  without  reference  to  the  acts.  Held,  the  suit  was  not 
one  arising  under  the  laws  of  the  United  States  within  the  meaning  of  the  act  of  March  8, 
1875,  and  was  therefore  not  removable.    Trafton  v.  Nougues,*  4  Saw.,  178. 

§  8767.  A  controversy  between  citizens  of  the  same  state  touching  the  title  to  land  is  not 
removable  under  the  act  of  March  8,  1875,  as  being  a  suit  arising  under  the  laws  of  the  United 
States,  simply  because  one  of  the  parties  claims  such  title  under  a  sale  upon  execution  by  a 
United  Stales  marshal.  In  order  to  so  remove  a  case  it  must  appear  that  there  are  rights  in 
the  case  dependent  on  a  disputed  construction  of  either  the  constitution  or  the  laws  of  the 
United  States,  or  that  the  effect  of  a  judgment  of  a  federal  court  is  called  into  question.  Gay 
V,  Lyons,*  8  Woods,  56. 

§  8768.  An  action  on  an  official  bond  of  a  United  States  deputy  collector  i^  a  suit  arising 
under  the  laws  of  the  United  States,  and  hence  removable  under  the  act  of  March  8,  1875. 
Omer  v.  Saunders,*  8  Dill.,  284. 

§  8789.  Where,  in  an  action  of  trespass  for  unlawfully  entering  plaintiff's  house,  the  de- 
fendant justifies  on  the  ground  that  he  was  acting,  at  the  time  of  the  trespass,  as  deputy  mar- 
shal, under  a  warrant  from  the  United  States  court,  the  suit  is  removable  on  the  petition  of 
the  defendant  under  section  2  of  the  act  of  March  8,  1875,  as  being  a  suit  arising  under  the 
laws  of  the  United  States.  And  after  removal  the  defendant  will  be  held  to  this  defense  and 
not  allowed  to  plead  any  other.     Houser  v.  Clayton,*  3  Woods,  278. 

§  8770.  In  a  petition  to  remove  a  case  under  the  act  of  1875  as  one  arising  under  the  con- 
stitution of  the  United  States,  the  removing  party  should  state  with  particularity  the  facts  of 
the  case  through  and  from  which  a  constitutional  question  arises:  and  if  such  facts  do  not 
appear  the  federal  court  will  remand  the  case.  So  where,  in  an  ejectment  case,  the  defend- 
ant sought  to  remove  on  the  ground  that  certain  state  statutes,  which  he  named,  violated  the 
tenth  article  of  section  1  of  the  constilution,  without  showing  in  what  respect  or  how  the 
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rights  of  the  plaintiff  or  defendant  were  affected  by  such  statutes,  heldt  the  case  must  be  re- 
manded.    Wilder  v.  Union  Bank,*  9  Bias.,  178. 

§  8771.  The  plaintiff,  under  the  laws  of  Kansas,  appealed  to  a  state  court  from  an  award 
of  damages,  made  by  the  county  commissioners,  for  the  taking  of  his  land  for  a  location  by 
the  defendant  company.  The  defendant  set  up  as  defense  in  such  court  that  the  plaintiff  oc- 
cupied the  land  in  question  under  the  homestead  and  town-site  laws  of  congress,  and  there- 
fore had  no  title  thereto.  On  motion  to  remand  after  a  removal,  held,  the  construction  of 
laws  of  the  United  States  being  involved  in  the  decision  of  the  case,  it  is  removable  under  sec- 
tion 2  of  the  act  of  March  8,  1875;  and  the  case  *'  arises"  under  such  laws,  within  the  mean- 
ing  of  the  statute,  whether  such  laws  are  invoked  by  the  plaintiff  as  giving  a  cause  of  action 
or  by  the  defendant  as  furnishing  a  defense.  Van  Allen  v.  Atchison,  etc.,  R.  R.  Co.,*  1  McC  , 
598. 

§  8772.  The  defendant  having  made  application  for  a  patent  for  a  mining  claim,  the  plaint- 
iff filed  an  adverse  claim  and  a  complaint  in  the  state  court.  The  defendant  petitioned  for 
removal  of  this  action  under  the  act  of  March  8,  1875.  Held,  an  action  to  prevent  the  issu- 
ance of  a  patent  for  a  mining  claim  necessarily  involves  a  construction  of  the  mining  laws  of 
congress.  Hence  the  case  is  removable  under  the  above  act  as  being  one  arising  under  the 
laws  of  the  United  States.    Frank  Co.  v.  Larimer  Co.,*  2  McC,  188. 

§  8778.  The  duty  of  the  courts  of  one  state  to  follow  as  authority  the  decisions  of  those  of 
another,  upon  questions  arising  upon  the  construction  of  the  statutes  of  the  latter,  rests  upon 
comity  alone,  and  is  not  imposed  by  the  federal  constitution.  So  when  a  plaintiff  brought 
suit  in  Missouri  upon  a  contract  previously  declared  void  under  the  laws  of  Illinois  by  the 
supreme  court  of  Illinois,  and  the  defendant  sought  to  remove  the  cause  as  involving  the  con- 
stitutiobal  provision  that  "full  faith  and  credit  shall  be  given  in  each  state  to  the  public  acts, 
records  and  judicial  proceedings  of  every  other  state,"  heldj  such  provision  only  relates  to  the 
validity  and  effect  of  judgments  rendered  in  one  state  when  proven  in  another,  and  the  con- 
stitution does  not  require  that  judgments  in  one  state  shall  be  followed  in  others  as  matter  of 
authority.  Hence  no  federal  question  is  involved  and  the  case  cannot  be  removed.  Wiggins 
Ferry  Co.  r.  C.  &  A.  R.  Co.,*  3  McC,  609. 

§  8774.  A  suit  to  try  title  to  a  state  office  was  brought  by  the  defeated  party  in  a  Louisiana 
court  against  the  successful  candidate.  The  defendant  attempted  to  remove  under  the  second 
section  of  the  act  of  March  8,  1876,  on  the  ground  that  he  had  been  declared  elected  by  the 
returning  board  because  of  the  intimidation  and  bribery  of  colored  voters  by  the  plaintiff,  on 
account  of  which  the  votes  of  certain  parishes  had  been  thrown  out,  and  that  hence  the  suit 
involved  a  question  under  the  laws  of  the  United  States  made  for  the  protection  of  such 
voters.  Heldy  Revised  Statutes,  section  5507,  punishes  intimidation,  but  does  not  set  aside  the 
vote  because  of  such  intimidation,  and  the  effect  thereof  on  the  validity  of  an  election  is  a 
question  of  state  and  not  of  federal  law.  Revised  Statutes,  section  2010,  provides  lor  an  orig- 
inal suit  by  one  out  of  office  to  get  in  when  the  sole  question  touching  the  title  to  such  office 
arises  out  of  the  denial  of  the  right  to  vote  on  account  of  race  or  color,  but  does  not  allow  the 
removal  of  a  suit  against  one  in  office  to  get  him  out.  The  case,  therefore,  cannot  be  re- 
moved.   Dubuclet  V.  Louisiana,*  18  Otto,  550. 

§  8775.  "Where  one  of  the  defendants  had  been  declared  a  bankrupt,  and  a  question  then 
arose  as  to  whether  or  not  there  was  a  lien  upon  certain  land  formerly  owned  by  the  bank- 
rupt, which  had  been  sold  by  the  assignee  to  another  of  the  defendants,  held,  this  question 
involved  a  construction  of  the  bankrupt  law,  and  hence  the  case  is  removable  under  the  act 
of  March  8,  1875,  as  involving  questions  arising  under  a  law  of  the  United  States;  and  the 
federal  court  will  not  refuse  jurisdiction  because  other  questions,  not  federal  in  their  char- 
acter, are  also  involved  in  the  case.    Connor  v.  Scott,*  4  Dill.,  242.  * 

§  8776.  It  is  no  objection  to  removal,  under  the  second  section  of  the  act  of  July  27,  1868, 
that  with  the  action  against  the  corporation  for  a  liability  or  alleged  liability  thereof  are 
joined  other  causes  of  action  which  are  not  for  such  liability.  A  corporation  coming  under 
the  provision  of  that  section,  or  any  member  of  such  a  corporation  sued  as  such  member,  as 
therein  provided,  may  remove  the  entire  case.  Membership  in  the  corporation  is  determined 
by  the  fact  of  holding  stock  in  the  company  at  the  time  the  suit  was  commenced  in  the  state 
court.     Fisk  v.  U.  P.  R.  R.  Co.,*  6  Blatch.,  862. 

g  3777.  On  a  petition  for  removal  of  a  case  on  the  ground  of  a  defense  under  the  constitu- 
tion, a  treaty  or  law  of  the  United  States,  the  particular  part  of  the  constitution  or  the  act 
relied  upon  need  not  be  set  forth.     Kain  v.  Texas  Pac.  R.  R.  Co.,*  8  Cent.  L.  J.,  12. 

§  8778.  The  United  States  relinquished  and  granted  certain  land  to  the  city  of  San  Fran- 
cisco to  be  used  for  the  purposes  set  forth  in  certain  ordinances  of  that  city.  The  plaintiff 
brought  a  suit  to  quiet  his  title  to  a  pai't  of  such  land,  claiming  to  hold  as  beneficiary  under 
such  ordinances.  Held,  this  suit  could  not  be  removed  to  the  federal  court  under  section  2 
of  the  act  of  March  3,  1875,  as  being  one  arising  under  the  constitution  and  laws  of  the  United 
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States,  the  question  being  one  between  the  plaiotifif  and  the  city.  By  section  5  of  the  same 
act  the  supreme  court  of  the  United  States  is  empowered  to  review  on  writ  of  error  or  appeal 
an  order  of  the  circuit  court  dismissing  or  remanding  a  cause  removed  to  it.  Hoadley  v, 
San  Francisco,  4  Otto,  4. 

§  8779.  A  law  of  Louisiana  which  provides  for  the  appointment  by  the  judge  of  the  princi- 
pal courts  of  New  Orleans  of  commissioners  whose  duty  is  to  select  impartially,  from  the 
qualified  voters  of  Xhe  pariah,  the  names  of  not  less  than  one  thousand  good  and  competent 
men  to  serve  on  juries,  is  not  unconstitutionaL  The  fact  that  the  law  may  be  manipulated  so 
as  to  secure  a  jury  inimical  to  those  to  be  tried  before  it  is  not  a  violation  of  the  fourteenth 
amendment  to  the  constitution  of  the  United  States,  'which  is  prohibitive  not  of  individual 
action,  but  of  state  legislation.  Hence,  a  petition  for  removal  from  state  to  federal  court 
based  on  the  above  grounds  will  be  refused:    In  re  Petition  of  Wells,*  17  Alb.  L.  J.,  111. 

§  8780.  In  order  to  remove  a  case  under  the  second  section  of  the  act  of  March  8,  1875,  aa 
arising  under  a  law  of  the  United  States,  it  must  be  shown  that  the  decision  of  the  case  de- 
pends upon  the  construction  of  such  law,  or  at  least  that  there  is  a  controversy  in  regard  to 
the  effect  of  such  law ;  and  it  is  not  sufficient  to  allow  removal  that  in  the  progress  of  litiga- 
tion it  may  become  necessary  to  give  a  construction  to  the  constitution  or  laws  of  the  United 
States.    Gold  Washing  &  Water  Ck>.  v.  Keyes,*  6  Otto,  199. 

J.  Eevenue  Laws. 

§  8781.  Generally. —  Defendant,  being  sued  in  an  Arkansas  court  for  the  possession  of  cer- 
tain real  estate,  petitioned  for  removal  under  the  act  of  March  2,  1888,  on  the  ground  that  his 
only  title  was  derived  from  a  tax  sale  made  by  the  commissioner  appointed  by  congress  to 
collect  the  direct  taxes  of  the  state ;  the  case  was  one  arising  under  the  revenue  laws.  Held^ 
the  act  of  July  18,  1866,  provided  that  the  act  of  1838  should  not  apply  to  cases  arising  under 
the  internal  revenue  laws.  This,  however,  refers '  to  cases  arising  under  what  is  known  as 
the  "  Internal  Revenue  System,*'  and  does  not  refer  to  cases  arising  under  the  laws  in  regard 
to  collecting  the  direct  tax.  The  act  of  1838  covers  both  classes  of  laws,  and  hence,  after  the 
passage  of  the  act  of  1866,  a  case  arising  under  the  laws  for  collecting  the  direct  tax  can  be 
removed,  and  this  case  is,  therefore,  removable.     Peyton  v.  Bliss,*  1  Woolw.,  170. 

g  8782.  A  suit  against  a  commissioner  of  the  circuit  court  of  the  United  States  to  recover 
money  alleged  to  have  b^n  illegally  paid  him  as  costs  and  fees  by  the  plaintiff  cannot  be 
removed  under  section  67  of  the  act  of  July  13,  1866,  since  that  act  only  provides  for  the  re- 
moval of  suits  brought  against'  officers  of  the  United  States  under  the  internal  revenue  laws, 
and  a  commissioner  is  not  such  an  officer.     Benchley  v,  Gilbert,*  8  Blatch.,  147. 

§  8788.  The  postoffice  laws  are  revenue  laws,  and  a  suit  against  a  postmaster  for  refusing 
to  deliver  letters  is  removable  under  the  act  of  March  2,  1838,  when  the  defense  is  that  the 
refusal  was  made  under  color  of  sucli  laws.     Warner  v.  Fowler,*  4  Blatch.,  811. 

g  8784.  A  suit  against  the  defendant,  as  assistant  treasurer  of  the  United  States,  to  recover 
certain  "Texas  indemnity  bonds"  which  had  been  placed  by  the  plaintiff  in  the  defendant's 
hands,  and  retained  by  the  defendant  under  instructions  from  the  treasury  department,  on 
the  ground  that  they  were  unlawfully  put  in  circulation,  cannot  be  removed  into  the  federal 
court  under  the  act  of  March  2,  1838,  as  being  a  suit  against  an  officer  of  the  United  States 
for  an  act  done  under  the  revenue  laws,  such  a  suit  not  being  embraced  in  the  act.  Vietor 
V.  Cisco,*  5  Blatch.,  12a 

g  8785.  Where  an  action  was  brought  against  a  collector  of  customs  for  alleged  slanderous 
words  spoken  by  him  while  in  the  discharge  of  his  duties  as  such  collector,  the  case  was  prop- 
erly removed  to  the  United  States  court  under  the  provisions  of  the  Force  act  of  March  2, 1883. 
Buttnert?.  Miller,*  1  Woods,  620. 

§  8786.  When  an  informer  sues  the  collector  for  the  proceeds  of  a  forfeiture  under  the 
revenue  laws,  the  suit  may  be  removed  to  the  federal  court  under  the  act  of  1838.  Van  Zandt 
«.  Maxwell,*  2  Blatch.,  421. 

§  8787.  A  suit  against  a  revenue  officer  for  an  act  done  under  color  of  his  office  may  be  re- 
moved from  a  state  to  a  federal  court,  after  the  passage  of  the  act  of  March  8,  1875,  such  act 
not  repealing  the  part  of  the  act  of  1866  (§  643,  R.  S.)  which  gives  right  of  removal  in  such 
cases.     Venable  v,  Richards,  1  Hughes,  826. 

§  8788.  The  removal  act  of  July  18,  1866,  section  68,  repealed  section  50  of  the  act  of  June 
80,  1864,  but  after  the  passage  of  the  former  act,  by  its  provisions,  an  action  removed  under 
the  latter  act,  pending  when  the  former  act  was  passed,  is  not  to  be  remanded  if,  in  the  opin- 
ion of  the  justice  of  the  circuit  court  where  such  removed  suit  is  pending,  it  is  such  a  suit  as 
could  have  been  removed  under  section  67  of  the  former  act;  but  the  circuit  court  will  retain 
Jurisdiction  of  the  case.    Salt  Co.  v.  Wilkinson,  8  Blatch.,  80. 
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§  8789.  A  prosecution,  removable  under  section  643,  Revised  Stotales»  Is  removable  as 
soon  as  commenced  in  any  court  of  a  state,  and  it  is  commenced  as  soon  as  the  warrant  has 
been  issued.  And,  in  the  state  of  Georgia,  it  is  commenced  in  a  court  of  the  state,  if  com- 
menced before  a  justice  of  the  peace  acting  in  his  judicial  capacity.  State  u  Port,  8  Fed.  R., 
117. 

§  8790.  When  it  is  sought  to  remove  a  case  from  a  state  to  a  federal  court  under  the  act 
of  March  2,  1888,  the  petition  must  show  a  case  of  such  a  nature  that  there  is  to  be  tried  in  it 
a  justification  or  excuse  in  some  way  arising  under  the  revenue  laws  of  the  United  States. 
Salem  &  Lowell,  etc.,  R.  Co.  v.  Boston  &  Lowell  R.  Co.,*  11  L.  R.,  N.  S.,  210. 

§  3791.  Under  the  Internal  revenue  act  of  1866  the  circuit  court  has  jurisdiction  of  a  case 
arising  under  the  internal  revenue  laws,  and  removed  there  under  the  act  of  1888,  beforathe 
internal  revenue  law  of  1864,  where  the  justice  is  of  opinion  that  the  case  would  be  removable 
under  the  said  act  of  1866.    Philadelphia  v.  Collector,  6  WalL,  72a 

{?.  Acts  During  Eebellioa  by  Order  of  President. 

§  8793.  Generally.— The  act  of  March  2, 1867,  which  legalizes  acts  done  during  the  rebellion 
by  or  under  the  authority  of  the  president,  does  not  take  away  the  removal  jurisdiction  over 
suits  brought  for  such  acts  conferred  upon  the  federal  courts  by  the  act  of  March  8,  1863.  So 
in  a  case  where  an  action  for  false  imprisonment  was  removed  on  the  ground  that  the  defend- 
ant was  acting  under  the  authority  of  the  president ;  and  it  was  then  contended  that  the 
federal  court  had  no  jurisdiction  over  such  cases  since  the  passage  of  the  former  act,  hddf 
the  removal  jurisdiction  had  not  been  taken'  away  by  the  act  of  1867 ;  and  that  statute  may 
be  interposed  as  a  defense  as  well  in  the  federal  court  after  removal  as  in  the  state  court  be- 
fore removal.    Lamar  v,  Dana,  10  Blatch.,  84. 

g  8798.  A  suit  against  a  marshal  of  the  United  States  for  trespass  and  wrongful  seizure  of 
goods  upon  execution  is  not  removable  under  the  act  of  March  8,  1863,  nor  under  the  act  of 
April  9,  1866.    McKee  v.  Rains,*  10  Wall.,  22. 

§  8794.  Two  members  of  the  town  'council  of  Harrisonburg,  Va.,  and  the  sergeant  of  the 
corporation  appointed  by  them,  were  sned  in  a  state  court  for  malicious  prosecution.  The 
members  of  the  council  had  been  elected  during  the  rebellion  wiiile  Harrisonburg  was  within 
Confederate  lines ;  but  at  the  time  of  the  arrest  complained  of  organized  resistance  to  the  na- 
tional government  had  ceased.  The  plaintiff  was  arrested  by  the  gergeant,  under  the  orders 
of  the  council,  in  the  course  of  a  riot.  An  order  of  the  United  S^tes  officer  commanding 
that  military  district  had  some  time  previously  to  this  been  promulgated  ratifying  all  lawful 
acts  of  the  then  existing  town  council ;  and  by  virtue  of  this  order  it  was  contended  that  this 
suit  was  removable  under  the  first  section  of  the  act  of  May  11,  1866,  amending  the  act  of 
March  8,  1863,  as  being  brought  for  an  act  done  in  pursuance  of  an  order  of  an  officer  of  the 
United  States.  On  motion  to  remand,  TieZd,  the  order  of  the  United  States  officer  directed  do 
especial  act,  but  simply  set  forth  that  all  lawful  acts  done  by  the  town  council,  which  was 
then  in  authority,  would  be  sustained  by  the  United  States  government.  This  arrest  was 
made  in  ordinary  exercise  of  town  authority,  and  a  suit  brought  therefor  could  not  be  re- 
moved under  the  above  act.  Woodson  v.  Fleet,*  2  Abb.,  15.  Same  case,  Woodson  t;.  Fleck,* 
Chasers  Dec,  805. 

§  87D6.  The  act  of  congress  of  March  3,  1863,  allowing  removals,  applies  only  to  personal 
actions  for  wrongs  done  under  authority  or  color  of  authority  of  the  president  or  of  some  act 
of  congress  during  the  rebellion ;  and  it  does  not  apply  in  any  case  to  an  ejectment  suit. 
Bigelow  V.  Forrest.  9  Wall.,  339. 

§  8790.  After  a  case  has  been  removed  under  the  act  of  March  3,  1863,  on  the  ground  that 
it  was  brought  for  an  act  done  by  virtue  of  an  authority  derived  from  the  president,  the 
federal  court  will  retain  jurisdiction  if  it  is  shown  that  the  act  was  done  in  good  faith  by  an 
officer  under  a  warrant  purporting  to  come  from  his  superior;  and,  upon  a  motion  to  remand, 
the  court  will  not  go  into  the  question  whether  the  superior  transgressed  his  power  or 
whether  the  warrant  was  regular.    Hodgson  v,  Millwai'd,*  6  Phila.,  802. 

§  8797.  The  hfth  section  of  the  act  of  March  3,  1863,  which  allows  removal  after  judgment 
in  the  state  court,  is  constitutional.    Murray  t7.  Patrie,*  5  Blatch.,  343. 

§  8798.  The  ramoval  acts  of  March  3,  1863,  and  May  11,  1866,  are  constitutional.  Mayor  vi 
Ck)oper,»  6  WalL,  247. 

d.  Corporations  under  TJnited  States  Laws. 

§  8799.  Generally.--The  defendant  removed  a  suit  in  equity  under  the  act  of  July  27, 186S 
(15  U.  S.  Stat,  at  Large,  226),  on  the  ground  that  it  was  a  corporation,  other  than  a  banking 
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corporation,  organized  under  a  law  of  the  United  States,  and  that  Ihe  suit  was  bronglit  for 
a  liability,  or  alleged  liability,  of  such  corporation.  This  bill  in  this  case  showed  such  liabil- 
ity ;  but  it  seems  that,  even  if  the  bill  had  not  shown  such  liability,  the  case  would  still  have 
been  removable  upon  the  allegation  in  the  petition  for  removal  that  the  suit  was  for  such 
liabiliiy,  since  the  question  raised  by  that  allegation  could  have  been  settled  only  at  the  trial 
•f  the  case.  •  Fisk  v.  U.  P.  R.  R.  Co.^*  8  Blatch.,  248. 

S  8800.  The  second  section  of  the  act  of  July  27,  1868,  is  not  repealed  by  the  act  of  March 
8,  1875.  Therefore  after  the  passage  of  the  latter  act  a  banking  corporation  cannot  remove  a 
case  brought  against  it  on  the  ground  that,  the  former  act  being  repealed,  the  suit  against  it 
is  one  arising  under  the  laws  of  the  United  States,  since  by  the  provisions  of  the  former  act 
such  a  corporation  was  expressly  excepted  from  the  right  of  removal.  Wilder  v.  Union 
Bank.*  9  Biss.,  178. 

§  8801.  Under  the  act  of  July  27,  1868,  a  defendant  corporation,  organized  under  a  law  of 
the  United  States,  may,  irrespective  of  the  citizenship  of  the  parties,  remove  a  suit  upon  peti- 
tion verified  by  oath,  stating  that  it  has  a  defense  arising  under  and  by  virtue  of  the  constitu- 
tion or  of  any  treaty  or  law  of  the  United  States;  and  it  has  this  right  even  although  a  state 
of  the  Union  be  the  plaintiff.    Texas  t;.  Texas  &  Pacific  R.  R.  Co.,*  8  Woods,  808. 

§  8803.  The  words  in  section  2  of  the  act  of  July  27,  1868,  *'  organized  under  the  law  of  the 
United  States,"  do  not  limit  the  words  "  other  than  a  banking  corporation,"  but  limit  the 
words  **any  corporation,"  in  the  first  line  of  such  section,  and  therefore  a  suit  against  a 
foreign  corporation  cannot  be  removed  under  such  provision  of  said  act.  Jones  v.  Oceanic 
Co.,*  11  Blatch.,  406. 

g  3808.  A  member  of  a  corporation,  organized  under  the  laws  of  the  United  States,  who 
was  sued  for  mismanagement  as  an  officer  of  such  corporation,  attempted  to  remove  the  suit 
under  section  2  of  the  act  of  July  27,  1868.  Held,  the  provisions  of  that  section  do  not  allow 
a  member  of  such  a  corporation  to  remove  a  suit  brought  against  him  individually ;  but  only 
to  remove  a  suit  brought  against  him,  as  a  member  of  the  corporation,  for  the  liability  or 
alleged  liability  of  the  corporation.    Gard  v.  Durant,*  4  ClifiP.,  118. 

g  8804.  Under  the  removal  act  of  1868  a  defendant  corporation  may  remove  a  suit  by  peti- 
tion, alleging  that  it  is  organized  under  a  law  of  the  United  States,  and  that  it  has  a  defense 
arising  under  the  laws  of  the  United  States.    Turton  v.  U.  P.  R.  R.  Co.,*  8  Dill.,  866. 

§  380o.  A  corporation  organized  under  a  law  of  the  United  States  cannot  remove  a  case 
to  the  federal  court  unless  it  also  has  a  defense  under  a  law  of  the  United  States.  Magee  v, 
U.  P.  R.  R.  Co,,*  2  Saw.,  447. 

§  8806.  And  when  it  appears  that  no  such  defense  is  made  .the  cause  will  be  remanded. 
Jlrid. 

§  8807.  And  when  such  fact  clearly  appears  the  order  will  be  made  on  motion  before  the 
trial,    ibid. 

4.  Procedure.    Petition.     Bond.     Transcript  of  Peco7*d. 

Summary  —  Signature  of  attorney,  §  8808. —  Insufficient  bond,  §  8809. —  Certiorari  to  remedy 
defects,  §  8810.—  Bond  need  not  he  approved,  §  3811.—  Transcript,  when  to  be  filed,  §  3812.— 
Removal  by  infant,  §  8818. —  Requisites  of  petition,  g  3814. —  Amendment  of  petition, 
§'8815.—  Certiorari  under  act  of  1815,  g  8816.—  Copy  of  record,  when  to  be  filed,  g  3817. 

g  8808.  An  attorney  in  fact  may  sign  a  removal  petition  and  an  affidavit  of  local  prejudice. 
Dennis  v.  County  of  Alachua,  §§  8818-8825. 

g  8800.  That  a  removal  bond  is  insufficient  is  not  ground  for  remanding  a  cause.    Ibid. 

g  8810.  A  writ  of  certiorari  will  be  granted  by  the  federal  court  to  remedy  defects  in  the 
transcript  of  the  record.    Ibid. 

g  8811.  It  is  not  necessary  to  removal  that  the  bond  be  approved,  or  that  any  order  be 
made  by  the  state  court.    Ibid. 

§  881S.  The  transcript  of  the  record  of  the  state  court  may,  in  a  proper  case,  be  filed  after 
the  first  day  of  the  term  of  the  United  States  court  which  is  next  after  removal,  the  language 
of  the  act  of  March  8,  1875,  in  regard  to  the  time  of  such  filing,  being  directory  and  not  man- 
datory.    Woolridge  v.  M'Kenna,  g§  8826-3884. 

g  8818.  A  cause  may  be  removed  by  an  infant  defendant  upon  the  petition  and  bond  of  his 
regular  guardian,  guardian  ad  litem  or  next  friend.     Ibid. 

g  8814.  The  petition  for  removal  must  state  the  jurisdictional  facts,  and  no  other  grounds 
of  removal  than  those  set  forth  therein  will  be  considered  upon  a  motion  to  remand,  although 
it  may  appear  by  the.trauscript  from  the  state  court  that  on  some  other  grounds  the  case  could 
be  removed.    Ibid.  . 
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g  88I0.  It  seems  that  a  petition  may  -be  amended  so  as  to  set  forth  additional  jurisdictional 
facta    Ibid. 

§  3810.  Tiie  only  object  of  a  writ  of  certiorari,  under  the  provisions  of  the  third  section  of 
the  act  of  March  8,  1875,  is  to  require  the  state  court  to  make  return  of  its  record  into  the 
federal  court.  Such  writ  is  never  necessary  to  compel  the  removal  of  a  cause,  since  no  order 
of  removal  by  the  state  court  is  necessary.    Broadnax  v.  Eisner,  g§  8885,  8880. 

§  8817.  If  the  removing  party  has  obtained  a  certified  copy  of  the  record  he  must  file  it  in 
thu  federal  court  on  the  day  specified  in  the  removal  bond,  or  he  will  foe  guilty  of  laches  and 
lose  his  right  of  removal.    Ibid, 

[Notes.— See  g§  8887-8902.] 

DENNIS  V.  THE  COUNTY  OF  ALACHUA, 
(arcuit  Court  for  Florida:  8  Woods,  688-«»l.     1877.) 

.  Statement  of  Facts. —  This  cause  was  removed  to  this  court  from  a  state 
court  upon  affidavit  of  prejudice  and  local  influence.  The  case  was  heard 
upon  a  motion  to  remand. 

Opinion  by  Settle,  J. 

Nine  reasons  are  assigned  by  the  counsel  for  the  defendant  in  support  of 
the  motion  to  remand  this  case  to  the  circuit  court  for  the  county  of  Alachua, 
fifth  judicial  circuit  of  Florida.  First.  It  is  contended  that  the  application 
of  the  plaintiff  for  the  removal  of  the  suit  from  the  state  to  the  federal  court 
was  not  made  "  before  or  at  the  terra  at  which  the  suit  could  be  first  tried." 

The  suit  was  commenced  in  April,  1877,  by^  the  plaintiff,  a  citizen  of  Mas- 
sachusetts, against  the  county  of  Alachua,  in  the  state  of  Florida.  It  does  not 
Appear  from  the  record  that  any  action  was  taken  at  the  November  term, 
1877,  of  the  circuit  court  for  the  county  of  Alachua,  further  than  to  file  the 
order  of  the  state  judge  overruling  the  plaintiff's  demurrer  to  the  defendant's 
seventh  plea.  It  does  appear,  however,  that  the  plaintiff  joined  issue  upon 
the  defendant's  seventh  plea,  on  the.  1st  day  of  May,  1878,  after  the  suit  had 
been  removed  to  this  court. 

So  it  would  seem  the  suit  was  not  at  issue  in  the  state  court  at  the  time  the 
plaintiff  tiled  his  petition  for  removal.  But  if  it  be  conceded,  as  contended 
for  by  the  defendant,  that  the  plaintiff  should  have  joined  issue  upon  the 
-defendant's  seventh  plea  at  November  term,  1877,  and  that  the  suit  should 
then  have  stood  for  trial,  still,  in  view  of  such  decisions  of  the  courts  as 
I  have  been  able  to  examine,  and  upon  the  reason  of  the  law,  I  am  con- 
strained to  hold  that  the  application  is  in  apt  time  if  the  petition  be  filed  at 
any  time  before  the  trial  or  final  hearing  of  the  suit  in  the  state  court,  if, 
before  or  at  the  time  of  filing  said  petition,  the  party  makes  and  files  in  the' 
state  court  an  affidavit  stating  that  he  has  reason  to  believe,  and  does  believe, 
that  from  prejudice  or  local  influence  he  will  not  be  able  to  obtain  justice  in 
the  state  court. 

§  38 1 8.  No  repeal  of  act  of  1867  hy  that  of  1875. 

The  act  of  1875  (18  Stat.,  470)  does  not,  in  express  terms,  repeal  the  act  of 
1867  (14  Stat.,  55S),  nor,  indeed,  anj'^  other  acts,  and  it  cannot  do  so  by  impli- 
cation unless  there  be  "such  positive  repugnancy  between  the  provisions  of 
the  new  law  and  the  old  that  they  cannot  stand  together  or  be  con6istentl3'' 
reconciled."  Wood  v.  United  States,  16  Pet.,  342.  "A  repeal  by  implication 
is  not  favored.  The  bearing  of  the  courts  is  against  the  doctrine,  if  it  be  pos- 
sible to  reconcile  the  two  acts  of  the  legislature  together."  McCool  v.  Smith, 
1  Black,  459. 

So  far  from  there  being  any  conflict  between  the  acts  of  1875  and  1867, 
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they  stand  together  in  perfect  harmony,  and  with  them  also  stand  other  en- 
actments«  which  are  oecessary  to  cover  the  whole  ground  and  meet  all  the 
cases  which  congress  seems,  from  time  to  time,  to  have  had  in  contemplation; 
€.  ^.,  the  legislation  which  provides  for  the  removal  of  snits  brought  in  state 
courts  against  the  officers  of  the  United  States.  Instead  of  restricting  the 
right  of  removal  of  causes  from  state  to  federal  jurisdiction,  it  seems  to  have 
been  the  purpose  of  congress,  in  the  act  of  1875,  to  extend  the  jurisdiction  of 
the  circuit  courts  to  the  utmost  limit  allowed  by  the  constitution,  with  the 
single  exception  as  to  the  amount  involved,  in  certain  classes  of  cases. 

Judge  Dillon,  in  his  able  hrochure  on  the  removal  of  causes  from  state 
courts  to  federal  courts,  at  page  28  says:  ^^The  third  subdivision  of  that  sec- 
tion (639,  Bevised  Statutes,  corresponding  to  the  act  of  1867)  is  broader  than 
the  act  of  1875,  provides  for  a  class  of  cases  not  provided  for  by  that  act,  and 
while  the  point  is  not  free  of  doubt,  the  true  view  seems  to  be  that  at  all 
events  this  portion  of  the  six  hundred  and  thirty-ninth  section  remains  unre- 
pealed. This  has  been  decided  to  be  so  in  the  eighth  circuit  by  Mr.  Justice 
Miller,  and  generally  in  the  courts  of  that  circuit,  and,  so  far  as  we  are  advised, 
by  the  circuit  courts  elsewhere." 

In  the  United  States  circuit  court,  district  of  Kentucky,  at  May  term,  1877,  in 
Cook  V.  Ford,  reported  in  twenty -third  volume  Internal  Revenue  Eecord,  page 
218,  Ballard,  district  judge,  delivered  an  able  opinion  upon  the  precise  ques- 
tion now  under  consideration,  and,  after  quoting  with  approbation  the  above 
extract  from  Judge  Dillon,  says:  ^^ There  seems  to  be  the  most  substantial 
reason  for  allowing  such  citizen  of  another  state  to  remove  a  suit  at  any  stage 
before  trial  or  final  hearing,  when  it  appears,  owing  to  such  prejudice  or  local 
influence,  he  cannot  obtain  justice  in  the  state  courts,  s  •  •  This  prejudice 
or  local  influence  may  not  exist  in  the  first  stage  of  the  cause,  or  if  it  existed 
it  may  not  then  be  discovered.    It  may  be  subsequently  developed." 

Mr.  Justice  Miller,  in  Arapahoe  County  v,  Kansas  Pacific  Railway  Company 
€t  al.y  4  Dill.,  277,  says:  "I  have  decided  that  the  act  of  1867,  concerning 
prejudice,  remains  in  full  force.  The  reason  is  that  this  statute  (of  1875)  does 
not  repeal  all  acts  on  the  same  subject,  but  only  such  as  are  in  conflict.  It  is 
very  guarded.  .  \  .  In  all  cases  of  removal  under  this  act  (of  1875),  appli- 
cation must  be  made  at  the  first  term,  or  before  the  term  at  which  it  could  be 
tried  or  heard.  No  such  provision  is  made  in  the  act  of  1867  or  in  that  of 
1866." 

§  3819*  An  attorney  in  fact  may  file  a  petition  for  removal  of  cause. 

Second,  The  second  ground  in  support  of  the  motion  to  remand  is:  "That 
the  petition  for  removal  is  not  made  by  the  plaintifif  in  person."  It  is  not 
necessary  that  it  should  be  so  made.  The  petition  in  this  case  is  evidently 
copied  from  the  form  which  Judge  Dillon  says  is  in  common  use  in  the  eighth 
circuit,  and  following  that  form  it  is  signed  by  the  attorney  for  the  plaintiff. 
This,  I  think,  is  in  accordance  with  the  usual  practice,  and  entirely  sufficient. 

§  3820*  An  attorney  in  fact  rnay  make  an  affidavit  of  local  influence^  etc,^ 
Jvr  removal  of  cause. 

Third.  "  That  the  affidavit  for  removal  is  not  made  by  the  plaintiff  in  per- 
son." The  affidavit  of  prejudice  and  local  influence  is  made  by  one  Leonard 
O.  Dennis,  who  swears  that  he  is  the  agent  and  attorney  in  fact  of  the  plaintiff. 

Judge  Dillon  (Romoval  of  Causes,  pp.  61-2)  says  that  this  affidavit  should, 
whenever  possible,  be  made  by  the  party  himself;  but  he  adds:  "As  the  party 
himself  is  a  non-resident,  and  may  not  be  as  well  advised  as  his  local  agent  or 
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attorney  as  to  the  existence  of  local  influence  or  prejudice,  there  would  seeui 
to  be  no  reason  for  requiring  the  affidavit  in  all  cases  to  be  made  by  the 
party,  and  some  parties,  as  infants  or  persons  nan  compos  mentis^  could  not 
make  it."  I  concur  in  this  reasoning,  believing  that  cases  are  of  frequent 
occurrence  wherein  the  local  agent  or  attorney  can  make  the  affidavit  with 
better  knowledge  and  much  more  propriety  than  the  non-resident  party  could 
do  so. 

§  3831,  Requisites  of  bond  for  re?noval  of  causes. 

Fourth.  ^^  That  the  bond  is  not  executed  by  the  plaintiff  or  his  attorney-in- 
fact." 

FiftK  "  That  the  bond  is  signed  by  the  attorney  at  law  of  the  plaintiff." 
True,  the  bond  is  signed  "  Eichard  0.  Dennis,  by  Ed.  M.  Cheney,  attorney," 
but  it  is  also  executed  by  three  other  parties,  and  what  possible  difference  can 
it  make  to  any  one  whether  the  bond  be  executed  by  A.  or  B.,  provided  it  be 
in  all  respects  sufficient?  The  bond  is  copied  verbatim  from  the  form  given 
by  Judge  Dillon  as  appropriate  in  such  cases. 

§  3822*  That  a  bond  is  not  good  does  not  authorize  a  court  to  remand  a 
cause. 

Seventh.  The  seventh  ground  is  '^  that  the  bond  is  not  in  fact  a  good  and 
sufficient  security."  In  support  of  this  objection  to  the  bond  the  counsel  for 
the  defendant  has  filed  with  the  clerk  of  this  court  an  affidavit  made  by  one 
Carlisle,  and  taken  before  a  justice  of  the  peace  for  Alachua  county  on  the 
10th  day  of  December,  1878,  which  tends  to  prove  that  the  bond  is  insuffi- 
cient. 

The  petition  and  bond  for  removal  were  filed  in  the  state  court  in  April, 
1878,  and  a  copy  of  the  record  and  papers  was  filed  in  this  court  on  the  first 
Monday  in  May,  1878.  As  I  can  only  look  at  the  record  and  papers  properly 
in  the  case  in  passing  upon  the  questions  before  me,  I  do  not  see  that  this  affi- 
davit can  have  the  slightest  weight  in  influencing  my  judgment  upon  the 
motion  to  remand ;  it  possibly  should  be  considered  in  determining  what  ac- 
tion this  court  shall  take  upon  the  bond. 

§  3823*  Where  a  case  is  once  removed  it  will  not  be  remanded  for  defects  of 
bond  or  security. 

There  are  many  cases  to  be  found  in  the  recent  numbers  of  law  publications 
to  the  effect  that  when  a  case  is  once  removed  from  a  state  to  a  federal  court, 
and  there  are  no  jurisdictional  objections  to  its  remaining  there,  it  will  not  bo 
remanded  or  dismissed  for  defects  connected  with  the  giving  of  the  security 
or  bond,  or  other  irregularities  which  can  be  remedied  or  which  have  not 
worked  any  prejudice. 

Eighth.  The  eighth  objection  is  "  that  the  bond  does  not  provide  for  the 
payment  of  costs  as  prescribed  by  the  act  of  congress  of  March  3,  1875."  Let 
it  be  conceded  that  the  act  of  1875  requires  the  bond  to  be  in  the  form  sug- 
gested ;  still,  from  what  has  been  said,  it  follows  that  the  defect  furnishes  no 
sufficient  ground  for  remanding  the  cause.  In  order,  however,  to  obviate  all 
the  objections  to  the  bond  on  file,  I  deem  it  proper  to  require  the  plaintiff  to 
file  in  this  court  a  sufficient  bond,  under  the  act  of  1875,  within  the  next  thirty 
days. 

§  3824*  A  certiorari  will  be  awarded  to  remedy  defects  in  the  transcript  of 
the  record. 

m 

Ninth.  "  That  the  clerk  of  the  state  court  does  not  certify  that  copies  of  all 
the  papers  and  proceedings  in  said  court  have  been  transferred  to  this  court." 
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If  the  counsel  for  the  defendant  are  prepared  to  suggest  a  diminution  of  the 
record  they  will  be  entitled  to  a  certiorari  to  bring  into  this  court  a  full  and 
true  record  of  all  the  papers  and  proceedings  in  the  state  court. 

Sixth.  Having  disposed  of  all  the  other  grounds  relied  upon  in  support  of 
the  defendant's  motion,  \\'e  will  now  consider  the  sixth,  which  was  pressed 
with  much  zeal  upon  the  argument:  ''That  the  bond  was  not  accepted  or  ap- 
proved by  the  judge  of  the  state  court." 

§  3825.  It  is  not  necessary  to  the  removal  of  a  cause  that  the  bond  he  ajp- 
proved  by  tlie  state  court. 

While  the  supreme  courts  of  some  of  the  states,  among  them  Massachusetts, 
Wisconsin  and  Virginia,  have  held  this  to  be  necessary  before  a  removal  can  be 
effected,  others,  Rhode  Island  and  Missouri,  for  instance,  have  held  that  the 
filing  of  the  petition  and  bond  ipso  facto  suspends  the  jurisdiction  of  the 
state  court.  The  supreme  court  of  Missouri,  in  the  case  of  Herryford  v.  The 
JStna  Insurance  Company,  42  Mo.,  148,  uses  the  following  emphatic  lan- 
guage: ''When  a  party  makes  an  application  for  a  removal  of  the  cause  in 
the  manner  required  by  the  act  of  congress,  it  is  error  in  the  state  court  to 
proceed  further  in  the  matter,  and  every  subsequent  step  is  coram  non  judiceP 

While  there  is  this  conflict  of  opinion  between  the  supreme  courts  of  the 
different  states,  there  is  a  uniform  current  in  the  decisions  of  the  federal 
courts,  to  the  effect  that  if  the  case  be  within  the  act  of  congress,  and  the 
petition  is  in  due  form,  accompanied  by  the  required  bond,  the  jurisdiction  of 
the  state  court  ceases,  eo  instanti^  upon  the  filing  of  the  petition  and  bond  in 
the  state  court  either  in  term  time  or  in  vacation.  Drummond,  circuit  judge, 
and  Blodgett,  district  judge,  in  Osgood  v.  The  Chicago,  Danville  &  Yincennes 
Bailroad  Company,  6  Biss.,  330,  say:  "Having  filed  the  petition  and  bond 
with  the  clerk  in  the  given  case  the  applicant  has  done  all  that  the  statute  re- 
quires. He  need  not  call  upon  the  court  to  act  at  all.  No  order  is  to  be 
made  in  court,  at  least  the  statute  names  none,  unless  the  mandate  that  the 
court  shall  accept  the  petition  and  bond  implies  one." 

Judge  Dillon  expresses  the  same  opinion  at  page  66  of  his  pamphlet  on  the 
removsd  of  causes.  Woods,  circuit  judge,  in  EUerman  v.  The  New  Orleans, 
Mobile  &  Texas  Kailroad  Company,  2  Woods,  120,  says:  "The  presentation 
of  the  proper  petition  and  bond  is,  by  the  act  of  congress,  as  well  as  by  the 
decisions  of  the  supreme  court  of  the  United  States,  effectual  to  suspend  all 
the  powers  of  the  state  court  in  which  the  suit  is;"  and  he  cites,  for  this  posi- 
tion, the  cases  of  Insurance  Company  v,  Dunn,  19  Wall.,  214;  Insurance  Com- 
pany V.  Morse,  20  Wall.,  445 ;  Kanouse  v.  Martin,  15  How.,  198,  and  Gordon 
V,  Longest,  16  Pet.,  97. 

I  might  well  stop  here,  but  the  language  of  Mr.  Justice  Strong,  sitting  in  the 
United  States  circuit  court  for  the  western  district  of  Pennsylvania,  in  June, 
1878,  since  the  passage  of  all  the  acts  on  the  subject  of  removals,  is  so  forci- 
ble and  so  appropriate  to  the  point  under  consideration  as  to  justify  a  quota- 
tion from  him,  even  after  citing  the  decisions  of  the  supreme  court  to  the 
same  effect. 

In  Taylor  v.  Eockafeller,  6  Eeporter,  226,  where  the  state  court  had  ad- 
judged that  the  record  and  petition  did  not  exhibit  a  case  proper  for  removal 
under  the  act  of  congress,  and  had  refused  to  part  with  its  jurisdiction,  Mr. 
Justice  Strong  says:  "If  the  petition  and  record  exhibited  a  case  which  the 
petitioners  had  a  right  to  remove,  it  was  not  in  the  power  of  the  state  court 
to  deny  the  right  by  any  judgment  it,  could  give.    The  act  of  congress  de- 
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Clares  that  after  the  petition  and  bond  are  filed  the  state  court  shall  proceed 
no  further  in  the  suit.  The  petition  is  filed  in  the  suit.  It  is  thus  made  part 
of  the  record,  and,  by  the  act  of  filing,  the  suit  is  withdrawn  from  the  juris- 
diction of  the  state  court.  It  is  to  be  observed  that  no  order  of  the  state 
court  for  a  removal  is  necessary,  certainly  none  since  the  act  of  1875;  nor  is 
any  allowance  required.     The  allowance  is  made  by  statute." 

Learned  counsel  contend  that  this  construction  is  not  courteous  to  the 
state  tribunals,  and  that  it  will  destroy  the  comity  which  ought  to  exist  be- 
tween the  federal  and  state  courts.  I  should  much  regret  such  a  result,  since 
there  is  in  this  state,  at  least,  the  best  understanding,  both  officially  and  per- 
sonally, between  the  judges  of  the  federal  and  state  courts.  But  the  ruling 
will  give  no  just  cause  of  offense,  and  I  apprehend  none  will  be  taken,  for  it 
is  not*a  matter  of  courtesy  or  comity,  but  one  of  positive  law,  made  in  pur- 
suance of  the  constitution  of  the  United  States,  and  binding  alike  upon  the 
federal  and  state  courts.  Neither  should  be  superserviceable  in  the  effort  to 
appear  courteous,  when  both  are  bound  by  a  positive  rule  of  law  which  com- 
pels the  one  to  relinquish  and  the  other  to  take  jurisdiction. 

The  state  is  supreme  within  its  sphere,  but  the  ''constitution,  and  the  laws  of 
the  United  States  which  shall  be  made  in  pursuance  thereof,  .  .  .  shall  be 
the  supreme  law  of  the  land,  and  the  judges  in  every  state  shall  be  bound 
thereby,  anything  in  the  constitution  or  laws  of  any  state  to  the  contrary  not- 
withstanding."    Const,  of  the  United  States,  article  VI. 

The  federal  government  cannot  submit  the  interpretation  of  its  constitution 
and  laws  to  any  tribunals  save  its  own,  and  this  fundamental  principle  has 
been  so  long  and  so  well  understood  that  its  application  should  not  produce 
the  least  sensitiveness  in  any  quarter.  The  motion  to  remand  the  case  to  the 
state  court  is  denied. 

WOOLRIDGE  V.  M'KENNA. 
(Circuit  Court  for  Tennessee:  8  Federal  Reporter,  65(M)S5.     1881.) 

Statement  of  Facts. —  Bill  in  the  state  court  of  Tennessee  by  the  assignee  in 
bankruptcy  of  M'Kenna  against  him  and  Maud  M'Eenna,  his  infant  daughter, 
to  set  aside  certain  conveyances  as  fraudulent.  The  plaintiff  and  M'Kenna 
were  citizens  of  Tennessee  and  the  bill  described  the  infant  as  resident  in  Ten- 
nessee. There  was  no  service  of  process  upon  the  infant;  but  her  father  ap- 
peared and  filed  a  petition  and  bond  for  removal  as  her  next  friend,  setting 
out  that  she  was  a  citizen  of  Kentucky.  The  suit  was  then  removed,  and  after- 
wards the  father  became  regularly  appointed  guardian  of  his  infant  daughter, 
and  as  such  entered  his  appearance  in  the  federal  court.  It  appeared  that 
M'Kenna,  having  lost  several  children  by  yellow  fever  at  or  near  Memphis, 
Tennessee,  removed  his  wife  and  only  remaining  child,  Maud,  to  Louisville, 
Kentucky,  where  his  wife  died.  M'Kenna  then  placed  his  daughter  with  his 
sister  in  Louisville,  intending  her  to  live  there  permanently.  The  transcript  of 
the  record  of  the  state  court  was  not  filed  upon  the  first  day  of  the  term  of  the 
United  States  court  next  after  removal.  Upon  this  statement  of  facts  it  was 
moved  to  remand  the  cause,  first,  because  the  transcript  was  not  seasonably 
filed ;  second,  because  a  next  friend  or  guardian  ad  litem  of  a  minor  cannot 
remove  a  cause  or  enter  an  appearance  in  the  federal  court,  nor  can  a  father 
of  a  minor,  as  such  father,  do  so;  and  third,  because  all  the  parties  appeared  to 

be  citizens  of  Tennessee. 
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§  3826.    Where  a  transcript  is  not  filed  in  a  removal  cause  on  the  first  day  of 
the  next  term  of  ths  federal  court  after  removal^  the  court  may^  in  a  proper  case, 
permit  it  to  he  filed  at  a  later  day  nunc  pro  tunc.     Cases  cited. 
Opinion  by  Hammond,  J. 

The  affidavit  of  the  attorney  for  the  petition^  shows  that  the  omission  to 
file  the  transcript  on  the  first  day  of  the  next  session  of  this  court  was  an  in- 
advertence.    It  was  filed  on  the. next  or  second  day  of  the  session,  and  no  in- 
jury could  possibly  have  resulted  to  the  other  parties  by  the  failure  to  comply 
with  the  letter  of  the  statute.     It  would  b^,  therefore,  a  very  harsh  rule,  and 
entirely  at  variance  with  the  analogies  of  the  practice  in  this  state,  to  hold 
that  a  slip  like  that  had  defeated  the  jurisdiction  of  this  court  and  destroyed 
the  efficacy  of  this  statute.     I  have  been  much  perplexed  by  the  conflict  of 
opinion  shown  by  the  very  few  cases  on  the  subject  in  the  diflferent  circuits, 
and  more  by  the  very  strict  rulings  of  the  supreme  court  in  the  construction  of 
the  somewhat  analogous  statutes  regulating  the  jurisdiction  of  that  tribunal  on 
writs  of  error  and  appeal.    The  principle  involved  depends  upon  a  solution  of 
the  question  whether  the  statute  is  directory  or  imperative,  and  this  is  always 
a  question  of  delicacy  and  the  utmost  difficulty;  particularly  so  since  there  is 
well-grounded  complaint  that  the  courts  are  too  ready  on  one  pretext  or  an- 
other to  dispense  with  the  command  of  the  legislature  by  an  application  of 
this  rule  of  construction.     I  fully  agree  with  all  that  the  supreme  court  of 
Mississippi  said  on  this  subject  in  Koch  v.  Bridges,  45  Miss.,  247,  258,  and 
recognize  the  danger  of  substituting  the  caprice  or  will  of  the  judge  for  the 
command  of  the  statute.    Nevertheless,  there  is  no  doubt  whatever  that  from 
the  beginning  of  our  law  the  courts  have  exercised  the  power  of  departing 
from  the  letter  of  the  statute  to  attain  the  object  of  the  legislature  in  passing 
it.     The  statute  of  Merton  (ch.  3)  required  a  certain  chara<5tcr  of  case  to  be 
tried  before  the  fii'st  jury,  but  it  was  construed  that  where  there  was  no  first 
jury  it  might  be  tried  before  the  others;  "for  the  statute  (albeit  it  be  penal) 
shall  not  be  so  literally  expounded  that,  if  it  cannot  be  tried  per  primos  juror 
tareSy  that  it  shall  not  be  tried  at  all,  for  verba  dehent  inteUigi  cum  effeduP 
S  lDSt.9  84,  cited  in  an  instructive  opinion  on  this  subject  by  the  court  of  last 
resort  in  New  York  (People  v.  Sup'rs  of  Ulster,  34  N.  Y.,  268,  and  in  Rex  v. 
Loxdale,  1  Burr.,  445),  everywhere  recognized  as  the  leading  case.    Lord 
Mansfield    declared    that   "there    is   a   known  distinction  between  circum- 
stances which  are  of  the  essence  of  the  thing  required  to  be  done  by  an  act  of 
parliament  and  clauses  merely  dire6tory.     The  precise  time^  in  many  cases,  is 
not  of  the  essence"    Id.    And,  a^s  is  well  expressed  in  People  v.  Sup'rs  of 
Ulster,  supray  the  indicia  by  which  the  courts  determine  the  intention  of  the 
legislature  are  so  well  known,  and  the  rules  by  which  a  statute  is  held  to  be 
directory  or  imperative  have  been  so  long  in  practice,  that  "legislative  bodies 
must  be  presumed  to  have  enacted  statutes  with  reference  to  them,  as  it  is  in 
their  power  to  use  language  so  that  the  statute  must  be  considered  mandatory, 
thereby  excluding  the  power  of  the  court  to  construe  them  as  directory. 
These  rules  do  not  subvert,  but  carry  into  effect,  the  intention  of  the  law- 
giver, as  it  is  to  be  gathered  from  the  phraseology  of  the  statute.     A  strict 
and  literal  adherence  to  the  letter  and  form  of  the  statute  in  minor  or  non- 
essential particulars  will  often  defeat  a  remedy  or  destroy  a  right  which  it 
was  the  principal  intention  of  the  legislature  to  create  or  provide." 

The  supreme  court,  in  United  States  v,  Kirby,  7  Wall,  482,  486,  says:  "  All 
laws  should  have  a  sensible  construction.     General  terms  should  be  so  limited 
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in  their  application  as  not  to  lead  to  injustice,  oppression  or  an  absurd  conse- 
quence. It  will  always,  therefore,  be  presumed  that  the  legislature  intended 
exceptions  to  its  language  which  would  avoid  results  of  this  character.  The 
reason  of  the  law  in  such  cases  should  prevail  over  its  letter." 

Again,  in  French  v.  Edwards,  13  Wall.,  506,  511,  it  says:  "There  are,  un- 
doubtedly, many  statutory  requisitions  intended  for  the  guide  of  officers  in 
the  conduct  of  business  devolved  upon  them  which  do  not  limit  their  power 
or  render  its  exercise  in  disregard  of  the  requisitions  ineffectual.  Such,  gen- 
erally, are  regulations  designed  to  secure  order,  system  and  dispatch  in  pro- 
ceedings, and  by  a  disregard  of  which  the  rights  of  parties  interested  cannot 
be  injuriously  affected.  Provisions  of  this  character  are  not  usually  regarded 
as  mandatory,  unless  accompanied  by  negative  words  importing  that  the  acts 
required  shall  not  be  done  in  any  other  manner  or  time  than  that  designated. 
But  when  the  requisitions  prescribed  are  intended  for  the  protection  of  the 
citizen,  and  to  prevent  a  sacrifice  of  his  property,  and  by  a  disregard  of  which 
his  rights  might  be  and  generally  would  be  injuriously  affected,  they  are  not 
directory  but  mandatory.  They  must  be  followed  or  the  acts  will  be  invalid. 
The  power  of  the  officer  in  all  such  cases  is  limited  by  the  manner  and  con- 
ditions prescribed  for  its  exercise." 

In  that  case  the  statute  in  controversy  was  held  to  be  mandatory;  and  so 
in  the  great  case  of  Galpin  v.  Page,  18  Wall,  350,  the  same  principle  was  ap- 
plied in  its  relation  to  the  jurisdiction  of  courts  of  special  and  limited  author- 
ity ;  and,  as  is  there  and  elsewhere  abundantly  shown,  it  is  often  applied  in 
superior  courts  of  general  jurisdiction,  where  they  are  exercising  special  pow- 
ers, not  according  to  the  course  of  the  common  law,  by  regular  process  and 
personal  service  in  the  usual  form  of  common  law  or  equity  proceedings,  but 
by  seizure  of  property  —  as  in  attachment  cases,  for  example  —  or  some  sub- 
stituted process,  or  else  where  these  special  powers  are  exercised  over  a  class 
of  cases  not  within  their  ordinary^  jurisdiction,  upon  the  performance  of  pre- 
scribed conditions  made  essential  to  the  acquisition  of  the  jurisdiction  itself. 

The  case  at  bar  does  not,  in  my  judgment,  fall  within  any  of  these  catego- 
ries, and  the  mistake  that  is  made  in  holding  to  a  rigid  and  literal  compliance 
with  this  requirement  of  the  statute,  that  the  copy  of  the  record  is  to  be  en- 
tered "  on  the  first  day  "  of  the  next  session  of  the  court,  is  in  supposing  that 
it  does,  and  that  it  is,  therefore,  a  jurisdictional  feature  of  the  statute.     We 
are  not,  in  the  exercise  of  our  jurisdiction  of  removable  causes,  any  more  than 
in  cases  originally  brought  here,  proceeding  as  a  court  of  limited  and  special 
authority,  nor  as  a  superior  court  of  general  jurisdiction,  exercising  powers 
which  are  not  according  to  the  course  of  the  common  law  and  its  regular 
course  of  process  and  personal  service,  nor  yet  such  a  court  taking  jurisdiction 
over  a  class  of  cases  not  within  our  ordinary  jurisdiction.     But  we  are  a  court 
of  general  jurisdiction,  with  this  subject-matter  embraced  within  the  ordinary 
scope  of  our  powers,  and  we  are  not  proceeding  by  extraordinary  processes  as 
attachment  or  publication  or  the  like,  but  strictly  upon  personal  service  in 
the  ordinary  way.    If  it  be  an  attachment  suit,  the  same  thing  may  be  said 
of  it,  except  that  we  are  in  the  same  predicament  as  the  state  court,  and  are 
only  exercising  concurrently  its  jurisdiction,  whether  general  or  special.    Bat 
even  in  that  class  of  cases  we  are  not  exercising  a  special  jurisdiction  because 
of  the  removal^  but  because  it  was  special  in  the  state  court  and  must  be  so 
here,  and  for  the  same  reason.    It  is  true  no  process  issues  from  this  court,  but 
it  does  from  the  state  court;  and  where  the  case  comes  within  the  influence  of 
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the  constitution  and  laws  of  the  United  States  and  is  removable  here,  the 
parties  to  the  process  understand  that  they  are  summoned  not  only  to  the 
state  court,  but,  if  the  adversary  party  or  they  choose,  to  the  federal  court  as 
well,  to  settle  their  controversy.  Moynah,an  v.  Wilson,  6  Cent.  L.  J.,  28; 
McLeod  V.  Duncan,  5  McL.,  343. 

The  jurisdiction  is  conferred  by  the  constitution,  and  is  plenary  and  ex- 
haustive. This  act  of  congress  has  vitalized  the  constitutional  grant  and  reg- 
ulated the  jurisdiction.  The  second  section  defines  the  jurisdiction  in  removal 
causes,  prescribes  the  class  of  cases  to  which  we  are  authorized  to  apply  it,  and 
in  itself  contains  no  condition  precedent  or  subsequent  upon  which  its  exer- 
cise depends.  The  third  and  seventh  sections,  relating  to  the  matter  in  con- 
tention here,  are  purely  practice  regulations,  by  which  a  method  of  procedure 
is  prescribed,  and  are  not  at  all  jurisdictional.  This  may  be  said,  it  seems  to 
me,  of  all  the  sections  to  this  act,  except  the  first  and  second,  and  that  clause 
of  the  seventh  which  punishes  the  clerk  of  the  state  court  for  refusing  a  copy 
of  the  record,  and  confers  jurisdiction  of  the  offense.  The  framework  of  the 
statute  indicates  a  purpose  to  define  the  whole  civil  jurisdiction  of  the  court 
in  the  first  two  sections,  and  to  regulate  the  practice  in  removal  cases  in  the 
others;  and  to  this  were  (perhaps  subsequently)  added  in  the  eighth  and  ninth 
sections  independent  regulations  a)>plicable  to  all  cases,  whether  originally 
brought  here  or  removed.  This  is  shown  by  the  title  of  the  act,  which  is  in- 
structive on  this  point.  The  whole  statute  must  be  looked  to  in  construing  any 
part,  unquestionably;  but  then  this  obvious  separation  of  subjects  is  equally  as 
important  and  available  as  an  indication  of  the  intention  we  are  seeking. 
Act  March  8, 1875  (18  St.,  470). 

We  are  then,  in  the  construction  of  this  statute,  authorized  to  treat  it,  not  as 
one  conferring  extraordinary  jurisdiction  or  prescribing  extraordinary  pro- 
cesses and  methods  of  procedure  (except,  perhaps,  the  eighth  section,  regulat- 
ing substituted  process),  but  as  one  granting  ordinary  jurisdiction  and  regu- 
latmg  the  practice  applicable  to  it.  There  is,  as  the  books  disclose,  a  vast 
difference  between  the  two  kinds  of  statutes  in  the  rules  of  construction  to  be 
applied,  the  one  being  strict  and  the  other  liberal. 

If  a  citizen  had  any  general  or  common  right  to  have  his  case  tried  in  the 
state  court,  and  this  statute  were  in  derogation  of  that  right,  there  might  be 
some  claim  for  a  strict  construction ;  but  it  is  not  at  all  a  common  or  preferred 
right  or  privilege,  and  the  right  of  the  other  citizen  with  whom  he  litigates  to 
have  it  tried  in  the  federal  court  is  entitled  to  the  same  consideration.  There- 
fore, the  idea  that  the  proceeding  of  removal  is  in  derogation  of  a  right,  or  is 
extraordinary  in  the  sense  of  these  rules  of  construction,  and  to  be  so  strictly 
construed  that  everything  is  to  be  taken  against  it,  is  untenable.  We  are  to 
construe  it  just  as  we  do  the  statutes  giving  us  original  jurisdiction,  or  as  the 
state  courts  do  Statutes  regulating  their  ordinary  jurisdiction.  Indeed,  it  is 
original  jurisdiction,  and  the  only  difference  is  in  the  mode  of  acquisition. 
Murray  v.  Patrie,  5  Blatch.,  343,  346.  It  is  not  appellate,  nor  supervisory, 
nor  extraordinary,  but  peculiar;  and  the  peculiarity  is  that  the  contending 
citizens  use  the  process  of  the  state  courts  to  originate  their  litigation,  and  sub- 
sequently get  their  controversy  into  the  federal  court  by  removal  instead  of 
going  there  directly,  and  either  has  a  right  to  do  it.  There  are  some  circum- 
stances under  which  it  is  necessarv  to  do  this  to  obtain  the  benefit  of  statutorv 
rights  and  any  remedies  that  could  not  otherwise  be  conferred;  as,  for  ex- 
ample, where  a  simple  contract  creditor  files  a  bill  in  this  state  to  set  aside  a 
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fraudulent  conveyance,  and  thereby  acquires  a  statutory  lien  he  would  not 
have,  perhaps,  if  the  same  bill  were  filed  in  the  federal  court.  T.  &  S.  Code 
(Tenn.),  §  4288. 

Undoubtedly,  in  the  matter  of  regulating  suits,  whether  commenced  here  or 
brought  here  after  being  commenced  elsewhere,  congress  can  prescribe  such 
conditions  precedent  for  the  exercise  of  the  jurisdiction  as  it  chooses;  and  if 
it  has  said  that,  as  an  inexorable  rule,  we  shall  not  proceed  in  this  case  unless 
the  record  is  filed  on  the  first  day  of  the  terra,  we  must  obey  it.  But  the 
statute  does  not  say  so  explicitly,  and  it  is  purely  a  matter  of  construction. 
Being  open  for  construction,  the  question  is,  shall  it  be  construed  strictly 
against  the  jurisdiction,  or  liberally  in  favor  of  it?  If  it  be  a  condition  prece- 
dent, nothing  can  dispense  with  it,  not  even  inevitable  accident;  and  this  seems 
to  -me  an  "  absurd  consequence,"  considering  the  nature  of  the  case,  and  the 
character  and  purposes  of  the  jurisdiction,  as  declared  by  the  constitution  and 
shown  by  the  history  connected  with  its  place  in  that  instrument.  Grammat- 
ical analj'sis  of  the  third  section  does  not  disclose  any  attention  to  attach  a  for- 
feiture of  the  jurisdiction  to  a  failure  to  file  the  record  on  the  first  day;  nor 
does  the  seventh  section;  while  the  latter  says  that  if  filed  within  twenty 
days,  in  the  cases  there  provided  for,  ^^  such  filing  and  appearance  shall  be 
taken  to  satisfy  the  said  bond  in  that  behalf."  This  bond  seems  an  important 
matter,  and  this  statute  and  all  that  have  preceded  it,  instead  of  inflicting  the 
penalty  of  forfeiting  the  jurisdiction,  have  provided  another  and  a  special 
remedy  against  neglect,  which  is  a  penal  bond  to  secure  to  the  adversary  party 
his  damages  for  it.  Whether  the  court  does  or  does  not  take  jurisdiction  after 
a  failure  to  file  the  record,  this  bond  protects  the  party  against  any  injury  ho 
has  received.  Morrissey  v.  Drake,  10  J.  K.,  27;  Horton  v.  Miller,  38  Pa.  St., 
270.  It  may  be  a  condition  precedent  in  the  construction  of  the  contract  con- 
tained  in  the  hond^  which  may  not  be  excused  even  if  it  becomes  impossible 
by  the  act  of  God,  much  less  by  the  act  of  the  party.  3  Comyn's  Dig.  (5th 
ed.  A.  D.  1825,  by  Day),  tit.  "Condition,  D,  1,"  p.  96;  id.,  '^L,^12,"  p.  121;  1 
Comyn's  Dig.,  tit.  "  Action  on  the  Case,  G,"  p.  330.  But  it  does  not  follow 
that  it  is  a  condition  precedent  to  the  jurisdiction  of  the  court.  The  cases 
consulted  frequently  point  to  the  remedy  by  personal  action  against  the  de- 
faulting oflBcer  or  party  as  a  suflBcient  protection,  without  holding  the  statute 
to  be  mandatory;  and  here  we  have  provided  a  special  security  upon  that 
personal  action  which  would  still  more  seem  indicative  of  an  intention  that 
the  statute  shall  be  taken  to  be  directory.  It  was  so  held  on  a  construction 
of  this  act  of  congress  by  Mr.  Circuit  Judge  McCrar}'.  Kidder  v.  Featteau,  2 
Fed.  E.,  616;  S.  C,  1  McC,  323. 

But  aside  from  this  consideration  this  statute  falls  within  the  cases  declar- 
ing the  rules  by  which  a  statute  shall  be  held  to  be  directory.  In  Brewer  v. 
Blougher,  14  Pet.,  178,  198,  it  is  said  that  it  is  undoubtedly  the  duty  of  the 
court  to  restrain  the  operation  of  a  statute  within  narrower  limits  than  its 
words  import  if  the  court  is  satisfied  that  the  literal  meaning  of  its  language 
would  extend  to  cases  never  designed  to  be  embraced  in  it.  And  in  Gates  v. 
National  Bank,  100  U.  S.,  239,  244,  Mr.  Justice  Harlan  says  that  "  a  thing 
which  is  within  the  letter  of  the  statute  is  not  within  the  statute  unless  it  be 
within  the  meaning  of  the  makers." 

In  Whitney  v.  Emmett,  Bald.,  303,  316,  it  is  said:  "Laws  are  construed 
strictly  to  save  a  right  or  avoid  a  penalty.  They  are  construed  liberally  to 
give  a  remedy  or  to  carry  into  effect  an  object  declared  in  the  law.    It  is  judi- 
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cial  legislation  to  confound  the  ^arts  of  a  law  which  are  merely  directory  as 
to  acts  to  be  done  with  those  which  prescribe  acts  as  conditions  precedent  to 
the  vesting  of  a  right."- 

And  in  Kussell  v,  Wheeler,  Ilempst.,  3,  6,  it  is  said  that,  even  "  Where  a 
limitqjl  jurisdiction  is  conferred  by  statute,  the  construction  should  be  strict 
as  to  the  extent  of  the  jurisdiction,  but  liberal  as  to  the  mode  of  proceeding; 
and,  where  a  statute  prescribes  a  form  of  proceeding,  a  substantial  and  not 
literal  compliance  is  all  that  is  required." 

And  so  it  was  held  in  Heydon's  Case,  3  Eep.,  7,  "To  be  the  duty  of  the 
judges  at  all  times  to  make  such  construction  as  should  suppress  the  mischief 
or  advance  the  remedy;  putting  down  all  subtle  inventions  for  continuance  of 
the  mischief,  et  pro  privato  commado^  and  adding  force  and  life  to  the  cure 
and  remedy,  according  to  the  true  intent  of  the  makers  of  the  ^cijpro  bono 
publico.^^     Potter's  Dwarris  on  Statutes  (ed.  A.  D.  1875),  184. 

The  supreme  court  of  Pennsylvania  saj's:  "It  would  not,  perhaps,  be  easy 
to  lay  down  any  general  rule  as  to  when  the  provisions  of  a  statute  are  merely 
directory,  and  when  mandatory  or  imperative.  Where  the  words  are  affirma- 
tive and  relate  to  the  manner  in  which  power  or  jurisdiction  vested  in  a  public 
officer  or  body  is  to  be  exercised,  and  not  to  the  limits  of  the  power  or  juris- 
diction itself,  they  may  and  often  have  been  construed  to  be  directory;  but 
negative  words,  which  go  to  the  power  or  jurisdiction  itself,  have  never,  that 
I  am  aware  of,  been  brought  within  the  category.  A  clause  is  directory  when 
the  provisions  contain  mere  matter  of  direction  and  no  more,  but  not  so  when 
they  are  followed  by  Avords  of  positive  prohibition."  Bladen  v.  Philadelphia, 
60  Pa.  St.,  464,  466;  Norwegian  Street  Case,  81  Pa.  St.,  349. 

Where  a  statute  directs  a  person  to  do  a  thing  at  a  particular  time,  without 
any  negative  words  restraining  him  from  doing  it  afterwards,  or  any  expres- 
sion from  which  such  intent  can  be  gathered,  the  naming  of  the  time  is  direct- 
ory, and  not  a  limitation  of  authority.     While,  therefore,  the  duty  may  be 
performed  at  a  subsequent  time  and  the  action  be  valid,  because  time  is  not 
of  the  essence  of  the  act  and  is  not  a  condition  precedent  to  its  validity,  yet 
the  statute  should  be  obeyed  and  the  act  done  at  the  time  specified.    Hugg  v. 
Camden,  39  N.  J.  L.,  620.     Where  the  object  contemplated  by  the  legislature 
cannot  be  carried  into  effect  by  another  construction,  there  the  prescribed 
time  must  be  considered  imperative;  but  when  there  is  nothing  indicating 
that  the  exact  time  is  essential,  it  should  be  considered  as  directory.     Colt  v» 
Eves,  12  Conn.,  243,  254.     Accidents  may  happen  which  would  defeat  the 
authority  if  it  cannot  be  exercised  after  the  time  mentioned.     The  naming 
the  time  must  be,  therefore,  considered  as  directory  and  not  a  limitation  of 
authority.     Pond  v.  Negus,  3  Mass.,  230;  Lowell  v.  Hadley,  8  Met.,  180. 
Neither  the  nature  of  the  act  to  be  performed,  nor  the  language  used  by  the 
leg^islature,  necessarily  indicate  a  limitation  of  the  power  of  the  court,  or  a 
condition  precedent  to  its  exercise.     Fanning  v.  Com.,  120  Mass.,  388.     Where 
a  statute  required  a  brigade  court-martial  to  be  constituted  on  or  before  the 
1st  day  of  June,  and  it  was  not  constituted  till  July^,  it  was  held  valid,  the 
provision  being  only  directory.     People  v.  Allen,  6  Wend.,  486.     A  referee 
was  required  to  report  to  the  first  term  after  the  expiration  of  six  weeks,  but 
did  not  till  more  than  a  year,  and  the  statute  was  held  directory  for  the  pur- 
pose of  expediting  the  proceedings  and  preventing  delay.     The  law  in  these 
respects  should  be  observed,  but  if  a  slip  occurs  it  does  not  render  the  whole 
proceeding  a  nullity,  but  the  officer  or  party  delinquent  should  be  made  to  re- 
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spond  according  to  the  nature  and  conseqa^nce  of  his  fault.  Re  Empire  City 
Eank,  18  N.  T.,  200,  220.  Here  we  have,  as  before  remarked,  a  special  remedy 
and  security  to  compel  the  delinquent  to  so  respond..  If  it  be  clear  that  no 
penalty  was  intended  to  be  imposed,  then,  as  a  matter  of  course,  it  is  but  car- 
rying out  the  will  of  the  legislature  to  decree  the  statute  to  be  simply  direct- 
ory. Corbett  v.  Bradley,  7  Nev.,  106.  It  was  in  that  case  a  statute  requiring 
certain  claims  to  be  presented  within  thirty  days,  and  was  clearly  an  act  of 
limitations,  and  was  held  mandatory.  A  sheriff  was  required  to  file  his  bond 
"  within  twenty  days,"  and  it  was  held  that  it  was  directory,  and  he  did  not 
forfeit  his  office  by  failure.     People  v.  HoUey,  12  Wend.,  481. 

A  requirement  that  an  election  return  should  be  filed  on  the  day  subsequent 
to  closing  the  poll  was  only  directory.  Ej> parte  Heath,  3  Hill  (N.  Y.),  42.  A 
statute  required  a  justice  of  the  peace,  before  continuing  a  cause,  to  enter  on 
the  files  the  reasons  for  the  absence  of  the  signing  justice,  and  it  was  held  di- 
rectory, and  not  mandatory  or  jurisdictional.  Holland  u  Osgood,  8  Vt.,  276. 
A  statute  required  that  security  for  costs  should  be  given  before  process  issued, 
and  it  was  held  that  the  giving  of  the  security  was  not  essential  to  the  juris- 
diction, because  the  statute  did  not  say  that  the  giving  of  security  was  a  con- 
dition in  compliance  with  which  only  the  process  might  issue.  Nor  did  it 
provide  that  the  process  should  be  void,  or  be  quashed,  or  set  aside,  if  security 
should  not  be  given.  The  court  having  general  jurisdiction  of  the  subject- 
matter  and  the  parties  may  proceed  if  the  security  be  given  nunc  pro  tunc 
Parks  V.  Goodwin,  1  Doug.  (Mich.),  56.  Statutes  giving  jurisdiction  are  always 
liberally  construed  in  furtherance  of  justice,  and  such  an  interpretation  as 
will  work  a  forfeiture  of  the  right  is  not  favored.  Pearson  v,  Lovejoy,  53 
Barb.,  407.  Where  the  directions  of  the  statute  are  given  with  a  view  to  the 
proper  or  duly  and  prompt  conduct  of  business  merely,  the  provisions  may  be 
generally  regarded  as  directory.     Hurford  v,  Omaha,  4  Neb.,  336,  350. 

These  are  some  of  the  cases  indicating  the  principle  governing  the  courts  in 
this  matter,  and  the  supreme  court  of  the  United  States  has  frequently  recog- 
nized and  enforced  these  rules  in  the  construction  of  statutes.  Speake  v. 
United  States,  9  Cranch,  28;  United  States  v.  Vanzant,  11  Wheat.,  184;  United 
States  V,  Dandridge,  12  Wheat.,  81;  Sup'rs  v.  United  States,  4  Wall.,  435. 
See,  also,  Miller  v.  Gages,  4  McL.,  436.  The  supreme  court  of  Tennessee  has 
frequently  recognized  this  distinction  between  mandatory  and  directory  stat- 
utes. Mount  V,  Kesterson,  6  Cald.,  452,  459;  Foster  v.  Blount,  1  Tenn.,  342; 
Atkinson  v,  Rhea,  7  Humph.,  59;  Sellars  v.  Fite,  3  Bax.,  125,  131.  And  in 
Gregory  v.  Burnett,  1  Humph.,  60,  the  statute  requiring  transcript  to  be  filed 
fifteen  days  before  the  sitting  of  the  court  was  held  mandatory,  because  it 
especially  enacted  that  if  not  done  the  judgment  below  should  be  affirmed. 

In  Jackson  v.  Wiseburn,  5  Wend.,  136,  it  is  said  that  it  is  the  ordinary  course 
of  the  court,  upon  cause  shown,  to  enlarge  the  time  to  plead  or  other  time  pre- 
scribed for  any  purpose  hy  the  rules  of  practice  of  the  court.  The  rules  of 
practice  of  the  court,  being  established  by  the  court,  may  be  made  to  yield  to 
circumstances  to  promote  the  ends  of  justice.  But  not  so  as  to  a  statute;, it 
is  unbending,  requiring  implicit  obedience  as  well  from  the  court  as  its  suitors, 
and  the  court  possesses  no  dispensing  power.  But  in  Kelly  v.  Moody,  7  HiU, 
156,  it  was  said  that  defaults  may  be  set  aside  in  cases  where  the  practice  is  regu- 
lated by  statute,  as  well  as  where  it  depends  on  the  rules  of  the  court  Indeed, 
our  statutes  of  jeofails  require  amendments  or  acts  to  be  done  nunc  pro  tunc, 

in  order  to  save  the  rights  of  the  parties,  without  any  distinction  of  that  char- 
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acter.  We  have  several  acts  of  congress  as  peremptory  as  the  one  we  are 
considering  which  require  this.  A  section  of  the  Eevised  Statutes  says: 
"That  no  summons,  writ,  declaration,  return,  process,  judgment  or  other  yro^ 
ceeding  in  civil  causes,  in  any  court  of  the  United  States,  shall  be  abated,  ar- 
rested, quashed  or  reversed  for  any  defect  or  want  of  form;  but  such  court 
shall  proceed  and  give  judgment  according  as  the  right  of  the  cause  and  mat- 
ter in  law  shall  appear  to  it,  without  regarding  any  such  defect  or  want  of 
form,  .  .  .  and  may  at  any  time  permit  either  of  the  parties  to  amend 
any  defect  in  the  process  or  pleadings  upon  such  conditions  as  it  shall  in  its 
discretion  and  by  its  rules  prescribe.''    B.  S.,  §  954. 

This  section,  both  in  letter  and  spirit,  clearly  confers  the  power  and  makes 
it  the  dntv  of  the  court  to  cure  such  defects  as  this  unless  the  removal  statute 
is  so  imperative  as  to  forbid  it.  Mr.  Chitty  says  that  some  decisions  have,  on 
the  subject  of  amendment,  made  a  distinction  between  rules  of  court  and  stat- 
utory rules  of  practice,  but  he  shows  that  they  do  not  go  upon  any  want  of 
power,  but  on  the  determination  of  the  judges  to  deny  the  amendment  in  gen- 
eral so  that  obedience  to  the  statute  may  be  enforced.  3  Chit.  Pr.,  54.  Cer- 
tainly, if  this  important  proceeding  is  to  be  cut  off  from  all  amendments 
because  the  mode  of  proceeding  is  regulated  by  statute,  it  will  be  very  much 
restricted.  At  common  law  or  under  the  English  statute  of  jeofails  a  writ  of 
error  was  not  amendable.  1  Comyn's  Dig.,  tit.  "  Amendment,  2,  C,  4,"  p.  614. 
And  prior  to  the  act  of  June  1,  1872,  the  power  to  amend  it  was  much  re- 
stricted with  us,  but  that  act  enlarged  the  power  of  amendment  and  conferred 
on  the  circuit  and  district  courts  further  power  to  amend  all  process  return- 
able before  them.  17  St.,  197.  And  this  power  is  still  further  enlarged  by 
another  section  of  the  Eevised  Statutes,  which  says:  "Any  circuit  or  district 
court  may  at  any  time,  in  its  discretion,  and  upon  such  terms  as  it  may  deem 
just,  allow  an  amendment  of  any  process  returnable  to  or  before  it,  where  the 
defect  has  not  prejudiced  and  the  amendment  will  not  injure  the  party  against 
whom  such  process  issues."    R.  S.,  §  948. 

And  it  was  held  to  cure  a  writ  of  error  from  the  district  to  the  circuit  court 
returnable  to  the  first  Monday  of  December  instead  of  the  first  Monday  of 
November  as  it  should  have  been,  and  this  even  though  the  transcript  was 
not  filed  before  the  commencement  of  the  term  to  which  it  w^as  properly  re- 
turnable, the  court  saying  the  defect  was  one  of  form.  Semmes  v.  United 
States,  91  U.  S.,  21,  24. 

Hence,  if  the  filing  of  the  transcript  in  this  case,  by  analogy  to  a  writ  of 
error,  can  be  treated  b3  process  by  which  we  obtain  jurisdiction  of  removable 
causes  —  and  this  is  the  most  favorable  view  for  the  motion  to  remand  —  it  is 
clearly  amendable  under  this  section  of  the  Eevised  Statutes  by  ignoring  the 
defect,  or  allowing  it  to  be  filed  nu7ic  pro  tunc^  as  was  done  where  a  case  was 
wrongly  entitled.  Fourth  National  Bank  v.  Neyhardt,  13  Blatch.,  393.  But 
that  it  is  not  process  in  that  sense  I  think  is  clear.  It  is  the  filing  of  the  peti- 
tion and  bond  in  the  state  court  that  operates  to  transfer  the  case.  Taylor  v. 
Kockafeller,  6  Rep.  (Berton),  226;  Shook  v.  Rankin,  2  Cent.  L.  J.,  731;  Fisk 
V.  Railroad  Co.,  6  Blatch.,  362. 

The  cases  commencing  with  Yillabolos  v.  United  States,  6  How.,  81,  and 
United  States  v.  Curry,  id.,  106,  and  running  numerously  through  the  reports, 
including  Mussina  v.  Cavazos,  6  Wall.,  355,  and  Edmonson  v.  Bloomshire,  7 
Wall.,  306,  relating  to  the  exceedingly  technical  rules  of  the  supreme  court 
governing  the  acquisition  of  jurisdiction  by  that  court  through  a  writ  of  error 
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or  appeal  by  the  filing  of  the  transcript,  furnish  the  strongest  analogy  in  favor 
of  the  motion  to  remand.  But,  as  stated  by  Mr.  Justice  Miller  in  the  last- 
mentioned  case,  the  intelligible  ground  of  these  decisions  is  that  the  writ  of 
error  and  the  appeal  are  the  foundations  of  the  jurisdiction,  without  which 
there  is  no  right  to  revise  the  action  of  the  inferior  court,  and  that  the  writ  of 
error,  like  all  other  common-law  writs,  becomes /wnc^t^^  officio  unless  some  re- 
turn is  made  to  it  during  the  term  of  the  court  to  which  it  is  returnable.  A 
careful  comparison  of  the  language  of  the  acts  on  which  these  decisions  were 
made  with  that  of  the  one  we  are  now  considering  shows  that  they  are  not  at 
all  alike  in  respect  of  this  matter  of  prescribing  the  time.  Neither  the  act  of 
1789  (1  St.,  84,  §  22)  nor  of  March  3,  1803  (2  St..  244,  §  2),  prescribe  any  time 
for  filing  the  writ  of  error  or  the  transcript.  They  only  adopt  the  common- 
law  mode  of  proceeding  known  as  a  writ  of  error,  which  was  always  return- 
able to  the  term  of  the  appellate  court  next  following  the  date  of  the  writ, 
and  it  was  here  of  the  essence  of  the  writ  that  it  should  be  so  returnable  in 
order  that  the  court  should  acquire  jurisdiction.  But  it  will  be  seen  from  an 
examination  of  all  these  cases  in  the  supreme  court  that  a  default  did  not  have 
any  such  effect  as  that  accompanying  a  failure  to  file  a  transcript  in  these  re- 
moval causes  if  the  time  is  held  under  the  act  to  be  essential.  A  new  writ  of 
error  could  be  sued  out,  notwithstanding  the  miscarriage  of  the  first,  at  any 
time  within  the  time  prescribed  by  the  statute  of  limitations,  and  the  case  be 
thus  carried  to  the  appellate  court.  The  jurisdiction  referred  to  by  Mr.  Jus- 
tice Miller  as  founded  on  the  writ  of  error  that  is  lost  by  the  failure  to  file  the 
writ  and  transcript  is  not  that  over  the  subject-matter,  but  that  over  the  par- 
ties, the  writ  and  the  citation  being  necessary  to  bring  them  into  the  supreme 
court.  Here,  however,  the  statute  does  not  call  for  any  processy  or  prescribe 
any,  to  give  this  court  jurisdiction  of  the  parties  to  a  removed  cause,  and  we 
are  not,  as  once  before  remarked,  acting  as  an  appellate  or  other  supervis- 
ory tribunal  into  which  process  is  necessary  to  bring  the  parties.  They  are 
brought  into  the  state  court  by  process,  and  we  acquire  jurisdiction  in  that 
sense  by  the  same  process  as  the  state  court  acquires  it.  The  petition  and 
bond  for  removal  in  the  state  court  arrest  the  proceedings  there,  and,  by  law, 
the  parties  and  their  controversy  are  transferred  here  without  any  writ  or 
other  process  like  the  common-law  writ  of  error,  and  it  is  a  mistake,  in  my 
judgment,  to  suppose  that  the  jurisdition  is.  to  be  subjected  to  the  same  tech- 
nical rules  as  apply  to  that  writ,  or  to  treat  the*  filing  of  the  transcript  as 
equivalent  to  it.  It  is  immaterial  what  may  be  the  status  of  the  case  between 
filing  the  petition  in  the  state  court  and  the  filing  of  the  transcript  here.  Dill. 
Eem.  (2d  ed.),  §§  80,  81.  It  may  be  in  a  defective  state  while  thus  in  transitu, 
BO  that  we  cannot  proceed  here  without  a  transcript;  but  I  do  not  think  it 
follows  from  this  that  the  filing  of  the  transcript  is  a  condition  precedent  to 
be  so  strictly  performed  at  the  very  day  that,  unless  so  done,  we  are  deprived 
of  all  jurisdiction.  Even  in  the  strict  practice  pertaining  to  a  writ  of  error 
there  are  certain  dispensations  indulged  to  prevent  a  failure  of  justice.  Phil. 
Prac.  (2d  ed.),  214,  215,  222;  id.,  136.  And  although  the  writ  is  strictly  re- 
turnable  to  the  first  dav  of  the  term,  it  mav  be  filed  durino^  the  term,  and  is 
good  unless  dismissed  because  not  filed  according  to  the  rules;  and  this  result 
is  reached,  for  purposes  of  convenience  and  justice,  by  treating  the  whole  term 
as  one  daj^,  and  that  the  first  daj%  which  fiction  of  the  common  law  might  as 
Tf ell  be  adopted  to  save  the  right  of  removal.  Ins.  Co.  r.  Mordecai,  21  How., 
195,  201. 
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It  may  be  said  that  by  a  like  construction  of  another  clause  in  the  same 
section  of  this  statute  the  time  for  filing  the  petition  and  bond  in  the  state 
court  may  be  enlarged,  which  is  not  permissible.  Gibson  v.  Johnson,  Pet.  C.  C, 
44.  But  the  distinction  is  obvious;  for  the  intention  is  there  manifest  that  the 
petition  must  be  filed  before  trial  actually  commenced,  and  before  or  at  the 
term  at  which  the  cause  could  be  first  tried,  and  not  after.  The  phraseology 
necessarily  shows  that  this  provision  of  the  statute  is  imperative,  because  it  is 
not  prescribing  a  precise  time  within  which  a  thing  must  be  done,  but  a  par- 
ticular condition  or  stains  of  the  case  which  will  entitle  it  to  be  done  at  all. 
There  is  not  here  a  direction  for  filing  a  petition  within  a  certain  time,  so 
much  as  a  description  of  the  class  of  cases  in  which  a  removal  may  be  had. 
The  idea  of  time  is  not  the  leading  one,  nor  of  the  nature  or  essence  of  the 
particular  subject,  for  it  may  be  variable  according  to  many  circumstances; 
but  the  reference  to  time  is  onlj'^  for  the  purpose  of  describing  the  status  of 
the  case  that  is  to  be  removed.  It  is  not  so  in  the  matter  of  filing  the  tran- 
script; and  the  two  provisions  serve,  in  my  judgment,  to  illustrate  the  whole 
doctrine  of  mandatory  and  directory  statutes.  It  does  not,  on  the  one  hand, 
seem  to  me,  at  least,  that  congress  thought  it  very  important,  except  for  the 
orderly  and  prompt  dispatch  of  business,  that  the  transcript  should  be  filed  on 
the  first  day  of  the  term  of  this  court;  and,  on  the  other,  it  does  seem  impor- 
tant and  necessary  to  fix  some  stage  of  the  proceedings  in  the  state  court 
after  which  there  should  be  no  removal.  This  provision  is  prohibitory  as  to 
time,  and  negative  in  the  very  nature  of  the  object  the  legislature  has  in  view. 
The  other  is  affirmative  only;  and  where  this  is  the  case,  the  courts  will  not 
add  the  words  "and  not  after"  by  implication.  Eyan  v,  Vanlandingham,  7 
Ind.,  417,  424.  But  even  this  clause  of  the  statute,  under  the  influence  of  the 
principle  that  enlarges  the  remedy,  has  been,  by  construction,  extended  so  as 
to  include  cases  not  within  its  letter.  Eemoval  Cases,  100  U.  S.,  457,  473; 
Nat.  Bank  v.  Wheeler,  13  Blatch.,  218. 

The  authority  of  adjudicated  cases  is  so  conflicting  that  a  ruling  either  way 
on  this  ground  of  the  motion  to  remand  would  find  support,  and  I  have,  there- 
fore, endeavored  to  get  at  the  governing  principle,  quite  independently  of  the 
cases  more  or  less  closely  allied  to  the  one  we  have  in  hand.  Considering  that 
the  clause  we  are  construing  has  been  in  all  the  acts  from  1789  to  the  present 
time,  there  are  remarkably  few  cases  on  the  point  to  be  found  in  the  reports. 
The  only  expression  of  the  supreme  court  is  found  in  the  Eemoval  Cases,  100 
XJ.  S.,  457,  at  page  475.  By  fault  of  the  clerk  of  the  state  court  the  removing 
party  did  not  file  the  transcript  on  the  first  day,  but  did  on  the  second,  and  the 
court  overruled  the  objection,  saying:  "While  the  act  of  congress  requires 
security  that  the  transcript  shall  be  filed  on  the  first  day,  it  nowhere  appears 
that  the  circuit  court  is  to  be  deprived  of  its  jurisdiction  if  by  accident 
the  party  is  delayed  until  a  later  day  in  the  term.  If  the  circuit  court,  for 
good  cause  shown,  accepts  the  transfer  after  the  day,  and  during  the  term,  its 
jurisdiction  will,  as  a  general  rule,  be  complete  and  the  removal  properly 
effected." 

This  seems  to  leave  the  question  to  the  discretion  of  this  court  to  either  ac- 
cept or  decline  jurisdiction;  but,  of  course,  that  discretion  is  to  be  regulated 
by  the  rules  of  law  applicable  to  the  proper  construction  of  the  statute  and 
correct  practice  under  it.  In  the  cases  already  cited  it  will  appear  that  there 
is  much  more  latitude  allowed  where  the  delay  is  caused  by  the  act  of  an  oflBi- 
cial  than  where  it  is  caused  by  the  act  of  the  party  himself.     2  Am.  L.  Eeg. 
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(N.  S.),  409,  and  notes.  In  McLean  v.  Eailroad  Co.,  17  Blatch.,  863,  it  was 
held,  notwithstanding  this  decision  of  the  supreme  court,  that  the  neglect  of 
an  attorney,  like  that  in  this  case,  was  not  an  accident  or  inadvertence  within 
the  raling,  and  that  after  a  failure  to  file  the  transcript  there  could  be  no  sub- 
sequent removal.  This  is  in  itself  an  important  consideration,  because,  in  the 
analogous  cases  of  a  writ  of  error  to  the  supreme  court  already  considered^ 
the  court  seems  to  justify  its  refusal  to  take  the  case  somewhat  on  the  ground 
that,  until  barred  by  statute  of  limitation,  a  second  writ  may  be  sued.  In  that 
case  the  transcript  was  filed  three  days  after  it  should  have  been,  and  it  was 
held  to  be  essential  that  it  should  be  filed  on  the  very  first  day,  to  give  the 
court  jurisdiction,  and  that  the  enumeration  of  causes  for  which  a  case  should 
be  remanded,  as  contained  in  the  fifth  section  of  this  act  of  congress,  does 
not  exclude  the  power  of  the  court  to  remand  for  other  causes.  McLean  v. 
Railroad  Co.,  16  Blatch.,  309.  In  Broadnax  v.  Eisner,  13  Blatch.,  366,  it  was 
held  to  be  laches  not  to  file  the  transcript  on  the  first  day  unless  it  were  shown 
to  be  impossible  to  procure  it.  In  Bright  v.  Eailroad  Co.,  14  Blatch.,  214,  the 
transcript  was  filed  on  the  first  day  of  the  term  next  succeeding  that  at  which 
it  should  have  been  filed,  and  it  was  held  that  only  a  strict  compliance  would 
give  the  court  jurisdiction.  In  Clippinger  v,  Ins.  Co.,  8  Ch.  Leg.  News,  155; 
S.  C,  22  Int.  Rev.  Rec,  47,  although  the  removal  was  obstructed  by  the  state 
court  refusing  it,  which  action  was  afterwards  reversed,  and  immediately 
thereafter  the  transcript  was  filed,  it  was  held  too  late. 

To  same  effect  is  Cobb  v.  Ins.  Co.,  3  Hughes,  452.  On  the  other  hand,  in 
McBratney  v.  Usher,  1  Dill.,  367,  and  Hyde  v.  Ins.  Co.,  2  Dill.,  525,  it  was  held 
that  if  the  removing  party  fails  to  file  the  transcript  the  adverse  party  may 
do  so;  and  in  one  case,  where  the  removing  party  had  only  filed  a  copy  of  the 
summons,^when  he  should  have  filed  a  complete  transcript,  the  court  gave  him 
further  time.  If  the  rigid  rule  of  the  above  case,  holding  the  time  of  filing 
an  essential  element  of  the  jurisdiction,  had  been  adopted,  these  cases  could 
not  have  been  so  decided.  In  Jackson  v.  Ins.  Co.,  3  Woods,  413,  the  tran- 
script was  filed  fourteen  days  after  the  first,  and  it  was  held  not  to  be  fatal  to 
the  jurisdiction,  although  no  excuse  seems  to  have  been  oflFered  for  the  fail- 
ure. So,  in  Kidder  v.  Featteau,  supi^a;  S.  C,  1  McC,  323,  where  the  delay 
was  forty-three  days,  and  no  excuse  was  offered,  the  jurisdiction  was  main- 
tained. There  seems  to  be  the  recognition  of  a  general  principle  that,  where 
a  cause  has  been  removed  and  falls  within  the  act  of  congress,  it  will  not  be 
remanded  for  irregularities  which  can  be  remedied  and  have  worked  no  in- 
jury to  the  adverse  party.  Dennis  v.  Alachua  Co.,  3  Woods,  683 ;  Osgood  v. 
Railroad  Co.,  6  Biss.,  330,  335.  And  the  late  circuit  judge  of  the  eighth  cir- 
cuit seems  to  approve  this  latter  class  of  cases.  Dill.  Rem.  (2d  ed.),  §§  83,  85, 
and  notes.     See,  also,  20  Am.  L.  Reg.  (N.  S.),  24,  40. 

Embarrassed  as  I  have  been  by  this  conflict  of  authority,  I  am  satisfied,  for 

the  reasons  I  have  stated,  that  the  jurisdiction  should  not  be  defeated  by  an 

excusable  failure  to  file  the  transcript  on  the  first  day,  notwithstanding  the 

seemingly  peremptory  language  of  the  statute,  which,  I  think,  in  that  respect 

is  only  directory.     In  this  case  the  reasons  given  for  not  filing  in  time  seeni 

to  me  excusable  in  view  of  the  exceedingly  brief  delay.     But  I  think  proper 

to  say,  in  the  light  of  the  authorities  consulted,  that  I  am  not  prepared  to  hold 

that  every  negligence  should  be  excused,  and  the  time  enlarged,  in  all  eases 

where  no  special  injury  to  the  other  side  appears,  but  that  the  true  rule  seems 

to  be  that  the  statute  must  be  strictly  obeyed,  and  a  failure  to  comply  with  it 
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must  be  reasonably  accounted  for,  before  the  court  will  exercise  its  power  to 
enlarge  the  time.  Inexcusable  negligence  in  itself  imports  an  injury  to  the 
adverse  party.  And  while  the  statute  may  be  held  to  be  directory  merely, 
and  not  mandatory,  for  the  purposes  I  have  stated,  it  does  not  follow  that  it 
is  nugatory  in  that  regard,  or  that  the  courts  can  ignore  its  plain  requirement 
that  the  transcript  shall  be  promptly  filed  on  the  first  day  of  the  term. 

§  3827.  An  infant  defendant  may  remove  a  suit^  in  a  proper  case^  upon  peti- 
tion and  bond  by  guardian  or  next  friend.  Hie  citizenship  of  the  infant^  not 
that  of  the  guardian^  is  the  test  of  jurisdiction. 

The  second  ground  for  the  motion  to  remand  presents  as  much  difficulty  as 
the  one  just  determined,  and  raises  several  important  questions  of  practice 
under  this  statute.  It  must  be  conceded,  as  it  is,  that  in  a  proper  case,  and  in 
a  proper  mode,  a  minor  defendant  or  plaintiff  may  remove  his  controversy 
into  this  court,  as  other  parties  may,  for  the  act  of  congress  makes  no  dis- 
tinction between  cases  where  the  parties,  or  some  of  them,  are  infants,  and 
where  they  are  sui  jurisy  but  confers  the  right  on  any  party  to  a  suit  coming, 
within  the  jurisdiction;  and  it  cannot  be  supposed,  therefore,  that  suits  by  or 
against  infants  are  excluded  from  the  operation  of  the  act.  But  how  the  re- 
moval is  to  be  made  in  these  cases  is  not  prescribed,  nor  has  it  been  indicated 
by  any  case  or  text-writer,  so  far  as  I  can  find  from  anything  brought  to  my 
attention  by  counsel  or  developed  by  my  own  investigations.  That  the  juris- 
diction depends  on  the  citizenship  of  the  infant  and  not  that  of  the  next 
friend,  where  he  is  a  plaintiffs  seems  established.  "Williams  v,  Ritchey,  3  Dill., 
406.  The  same  is  true  of  a  married  woman  as  plaintiff.  Wormley  v.  Worm- 
ley,  8  Wheat.,  451 ;  Ruckman  v.  Palisade  Co.,  1  Fed.  R.,  367.  In  cases  of  ex- 
ecutors, administrators  and  trustees  generally,  the  rule  is  that  the  citizenship 
of  the  real  and  not  the  nominal  party  governs;  and  where  such  trustees  are 
the  real  parties  in  interest  their  own  citizenship,  and  not  that  of  the  parties 
they  represent,  controls  the  question,  though  it  will  be  seen  that  the  character 
of  the  suit,  as  one  at  law  or  in  equity,  enters  sometimes  into  the  determination 
of  the  question  whether  the  trustee  or  the  cestui  que  trust  is  the  real  or  nom- 
inal party.  Dill.  Rem.  (2d  ed.),  §  54,  and  notes,  p.  68;  Bump,  Fed.  Proc,  133, 
134;  id.,  176, 184.  Again,  the  cases  cited  will  show  that  in  7*emovedcdiXiSQ^  the 
status  of  the  case,  as  affected  by  state  statutes  and  methods  of  procedure, 
enters  into  the  question  of  real  and  nominal  parties  to  the  record.  Now,  when 
an  infant  is  a  necessary  party  to  the  record  the  necessity  of  binding  him  to 
what  is  done  by  proper  process  and  methods  of  procedure  is  apparent;  for,  as 
remarked  by  counsel  here,  it  is  of  the  utmost  importance,  in  a  caSe  affecting 
the  title  to  land,  that  no  mistake  shall  be  made  in  the  matter  of  jurisdiction 
over  the  pereon  of  the  infant,  while  it  may  be  quite  unimportant  whether  a 
state  or  federal  court  tries  the  case,  if  either  may  properly  try  it  under  the  law. 

§  3828,    When  there  must  be  service  upon  an  infant  defendant  perHonalhj, 

Actions  by  and  against  infants,  or  rather  those  actions  which  concern  their 
property,  are  so  much  changed  by  state  legislation  that  attention  must  be 
given  to  rights  thus  acquired  and  distinctions  thus  established,  or  we  are  likely 
to  get  into  confusion  in  administering  a  jurisprudence  itself  destitute  of  all 
statutory  regulations  on  that  subject.  From  the  beginning  these  removal  acts 
have  obviated  all  necessity  for  process  in  this  court  by  requiring  the  defendant, 
as  a  condition  of  his  right  of  removal,  to  enter  an  appearance  in  this  court. 
But  as  to  infant  defendants  this  cannot  be  done,  for  they  cannot  waive  process 
or  enter  an  appearance,  nor  can  it  be  done  without  service  of  process  by  any 
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one  for  tbem.  After  process  served,  their  appearance  may  be  entered  for 
them,  but  the  service  is  a  prerequisite  to  any  authority  in  that  behalf.  In 
original  cases  in  the  courts  of  the  United  States,  sitting  iu  equity,  there  can  be 
no  defense  otherwise  than  by  guardian  ad  litem^  and  one  cannot  be  appointed 
nor  the  infant  bound  until  service  of  process  upon  him.  Equity  Rule  87;  Bank 
^  of  the  United  States  v.  Eitchie,  8  Pet.,  128;  O'Hara  v.  MacConnell,  93  U.  S., 
150;  K  Y.  Life  Ins.  Co.  v.  Bangs,  13  Cent.  L.  J.,  88;  S.  C,  to  be  reported  in 
103  U.  S. ;  Carrington  v.  Brents,  1  McL.,  174. 

As  I  understand  the  chancery  practice  to  which  we  are  bound  by  equity 
rules  91  and  87,  an  infant  always  sues  by  his  next  friend  and  defends  by  his 
guardian  ad  litem,  where  he  is  personally  a  necessary  party  to  the  record ;  but  the 
court  generally  devolves  the  duty  in  either  case  upon  the  regular  guardian,  or 
will  sometimes  sustain  that  guardian's  action  in  that  behalf  without  the  tech- 
nical formality  of  an  appointment  as  p7*ochein  ami,  or  guardian  ad  litem.    1 
Dan.  Ch.'Pr.  (5th  ed.),  §  9;  Sch.  Dora.  Kel.,  592,  ch.  6;  id.,  389,  chs.  1,  2;  Bing. 
Inf.,  ch.  9,  p.  118.    But  never  is  service  of  process  upon  the  guardian  alone  or 
upon  the  parent,  or  other  substituted  process  of  that  character,  suflBcient  to 
bind  the  infant  where  he  is  personal]}"  an  essential  part}'  defendant.    It  must 
be  served  on  him  in  person.     See  the  authorities  above.     Kow,  where  the  reg- 
ular guardian  has  power  under  his  appointment,  whether  it  be  judicial,  stat- 
utory or  testamentary,  over  the  estate  of  the  infant,  and  occupies  as  to  that 
estate  such  a  position  that  a  suit  by  him  or  against  him  will  be  effectual  to 
bind  it  and  the  infant,  suits  brought  by  hiui  and  process  served  on  him  will  be 
sufficient  in  many  cases,  whether  the  infant  be  regularly  made  a  party  or  not. 
In  that  class  of  cases  the  jurisdiction  of  the  federal  courts  as  to  citizenship  will 
depend  wholly  upon  the  citizenship  of  the  guardian,  as  in  case  of  any  other 
trustee,  and  not  that  of  the  infant,  unless  it  be  a  suit  in  which,  in  a  court  of 
equity,  the  cestui  que  trust  is  an  indispensable  party,  in  which  event  it  would 
depend  on  the  circumstances  of  the  case  how  the  court  would  treat  the  parties 
in  deciding  which  would  be  the  nominal  and  which  the  real  party  in  interest 
in  view  of  the  question  of  jurisdiction,  or  whether  they  would  be  both  regarded 
as  indispensable.    If  this  were  a  case  originally  brought  in  this  court,  standing 
as  to  parties  in  the  shape  it  now  does,  there  is  no  doubt  whatever  that  this  in- 
fant defendant,  like  all  other  defendants,  assummg  that  she  is  a  citizen  of  Ken- 
tucky, would  have  to  be  sued  in  the  district  of  her  residence,  so  that  process 
could  be  personally  served  upon  her  if  the  case  is  to  be  treated  as  a  personal 
action  to  cancel  the  deeds  of  convevance  under  which  she  claims  title  to  the 
land;  or  if  it  be  a  suit  in  rem,  or  of  that  nature,  against  the  land,  there  might 
be  substituted  process  under  the  eighth  section  of  the  act  of  March  3, 1875  (18 
St.,  472),  which  is  understood  to  dispense  with  the  requirement  of  personal 
service  as  well  in  the  case  of  infants  as  other  defendants.     N.  Y.  Life  Ins.  Co. 
V.  Bangs,  supra;  Mohr  v,  Manierre,  101  U.  S.,  417,  at  pp.  421,  422.     But  this 
case  being  removed  from  the  state  court,  the  question  is  whether  we  are  to  pro- 
ceed now  to  bring  in  the  infant,  w^ho  has  removed  it,  under  this  section  of  the 
act  of  congress,  as  her  counsel  contends  we  may ;  whether  we  are  to  treat  her 
as  already  in  this  court  b}'  reason  of  her  petition  for  removal,  as  he  also  insists 
she  is;  or  w^hether  we  are  to  resort  to  substituted  process  allowed  by  the 
practice  in  the  state  court  of  equity  from  which  the  case  comes. 

Let  us  look  at  the  case  as  it  stood  in  the  state  court,  and  see  what  were  the 
rights  of  the  plaintiff  in  this  matter  of  process  as  against  this  infant  defend- 
ant; for  it  will  be  seen  that  the  methods  of  procedure  in  the  two  courts  as    to 
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substituted  process  are  entirely  different,  particularly  as  to  infant  defendants. 
Generally,  in  the  state  equity  courts,  any  non-residentdefendant  can  be  brought 
into  court  by  simple  publication  in  a  newspaper,  according  to  the  terms  of  the 
statute.  T.  &  S.  Code  (Tenn.),  §§  4352-4359;  1  Meigs'  Dig.  (2d  ed.),  §  605, 
p.  759,  and  cases  cited.  In  attachment  cases  the  writ  must  be  issued  and 
levied,  and  also  notice  given  by  publication.  T.  &  S.  Code,  §§  351S-3526;  1 
Meigs'  Dig.,  §  275,  p.  272;  id.,  §  605,  pp.  761,  762.  In  suits  for  the  adminis- 
tration of  estates,  solvent  and  insolvent;  in  those  for  the  sale  or  partition  of 
lands  of  persons  under  disability ;  in  actions  of  ejectment,  or  other  proceedings 
affecting  their  estates, —  there  are  special  regulations  in  regard  to  infant  de- 
fendants whose  lands  are  to  be  sold  for  the  ancestor's  debts,  or  whose  estates 
are  to  be  divided  or  converted  into  money  for  their  own  benefit,  or  otherwise 
affected  by  the  litigation.  But  it  will  be  found  that  there  is  no  uniformity 
whatever  observed  in  these  regulations,  and  it  depends  upon  the  character  of 
the  proceeding  in  each  case,  and  often  on  the  particular  court  in  which  it  is 
pending.  Sometimes,  and  perhaps  generalW,  service  of  process  upon  the.reg- 
ular  guardian  alone,  whether  the  infant  be  resident  or  non-resident,  whether 
the  guardian  be  named  as  a  party  to  the  bill  or  not,  and  whether  it  be  a  per- 
sonal action  or  one  solely  in  relation  to  the  property  of  the  infant,  will  suffice 
to  bind  the  infant  and  his  property.  But  this  is  not  alwaj^sso,  and  sometimes 
both  must  be  served;  and  when  specially  required,  as  it  often  is,  the  infant 
must  be  served  personallj'',  whether  he  has  a  guardian  or  not.  Where  there 
is  no  regular  guardian,  service  directly  upon  the  infant  must  be  had  and  a 
guardian  ad  litem  appointed ;  but  in  nearly  all  cases,  I  believe,  provision  is 
made  for  substituted  process  by  publication  where  the  infant  is  non-resident 
and  has  no  regular  guardian  within  the  state;  but  in  one  instance,  at  least, 
provision  is  made  for  a  sale  of  his  land  where  he  is  non-resident,  without  any 
substituted  process  or  appearance  for  him  whatever,  upon  a  return  of  two 
nihils.  T.  &  S.  Code  (Tenn.),  §§  2257,  2260,  2261,  2338,  2380,  2516, 2517,  2829, 
3257,  3264,  3325,  3652,  4099,  subsec.  7,  §  4420,  subsec.  4;  1  Meigs'  Dig.,  §  512, 
p.  512;  id.,  §  604,  p.  759;  2  King's  Dig.  (2d  ed.),  §§  3258,  3259,  3260,  3267;  1 
King's  Dig.,  §  1107. 

From  this  statement  it  will  appear  how  different  is  the  mode  of  practice  in 
the  state  courts  from  that  which  obtains  in  the  federal  courts,  as  already  de- 
scribed; and,  as  before  pointed  out,  in  these  removal  causes,  where  the  parties 
are  suijurisy  the  state  statutes  prescribing  substituted  service  are  wholly  im- 
material, because  the  act  of  congress  requires  an  appearance  as  a  condition  of 
removal;  but  they  become  of  vast  importance  when  we  come  to  determine 
how  the  infant  defendant  is  to  be  bound  in  a  case  sought  to  be  removed  from 
a  jurisdiction  where  these  modes  are  adopted  to  that  of  another;  where  it  is 
either  impossible  to  bind  her  for  want  of  her  presence  within  the  jurisdiction, 
or  there  is  only  a  limited  mode,  in  certain  cases,  where  she  is  without.  In 
the  state  court  this  case  would  fall  within  the  general  rule  where  the  infant 
defendant,  upon  return  of  process  not  found,  as  this  was,  an  affidavit  of  her 
non-residence,  could  have  been  brought  in  by  substituted  process  of  publica- 
tion, because  the  bill  alleges  that  she  had  no  regular  guardian,  a  guardian  ad 
litem  would  have  been  appointed  for  her,  and  she  would  have  been  fully  bound ; 
for  while  the  bill  prays  a  sale  of  the  land,  at  the  election  of  the  assignee,  for 
distribution, —  to  decree  which,  perhaps,  a  state  court  would  have  no  jurisdic- 
tion,—  it  is  not  a  bill  to  sell  land  of  a  person  under  the  disability  of  infancy 
where  personal  service  on  the  infant  is  required.    It  is  rather  in  the  nature  of 
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a  personal  suit  against  her  to  cancel  as  void  the  deeds  under  which  she  claims, 
than  a  proceeding  against  the  land.  However  this  may  be,  it  is  not,  I  think, 
a  case  requiring  under  the  state  statutes  personal  service  on  the  infant,  but  it 
might  be  served  on  the  regular  guardian,  if  she  had  one;  and,  in  whatever 
view  the  bill  be  considered,  being  non-resident,  or  out  of  the  state,  and  having 
no  regular  guardian  in  it,  publication  was  all  that  was  required.  If  it  had 
been  made  to  appear  to  the  state  court  as  it  now  does  here,  or  by  amended 
and  supplemental  bill,  that  subsequently  to  the  filing  of  the  bill  a  regular 
guardian  had  been  appointed  in  this  state,  the  court  could  have  directed  alias 
process  to  be  served  on  him,  or,  without  process,  allowed  him  to  appear  and. 
defend  the  suit,  or  else  could  have  directed  publication  and  appointed  a  guard- 
ian  ad  litem^  taking  care  to  appoint  the  regular  guardian,  unless  there  should 
be  some  reason  for  appointing  another.  I  am  of  opinion  either  of  these  modes 
would  have  been  proper  in  the  state  courts,  and  have  no  doubt  whatever  that 
under  the  state  practice  the  appearance  of  a  regular  guardian  in  a  case  like 
this  is  all  that  would  be  required,  no  process  of  any  kind  being  necessary  if 
he  voluntarily  appears,  though  out  of  abundant  caution  most  practitioners 
prefer  to  serve  process  on  the  infant  in  all  cases  where  it  can  be  done,  or  to 
make  publication  if  non-resident,  whether  there  be  a  regular  guardian  or  not. 
This  grows  out  of  the  want  of  uniformity  in  the  special  regulations  already 
mentioned,  and  the  difficulty  of  determining  whether  the  given  case  would 
fall  under  those  statutes  requiring  service  on  the  infant  personally,  or  on  both 
guardian  and  infant. 

§  3829.  Where^  before  service  of  process  on  a  non-resident  infant^  her  father 
appeared  as  her  next  friend  and  removed  the  cause  to  this  courts  it  must  he  re- 
manded for  want  of  jurisdiction  of  the  person  of  the  infant^  this  court  not  beinff 
entitled  to  vse  substituted  process  in  such  case. 

Having  now  determined  that  in  this  case  —  and  I  wish  to  confine  the  ruling 
to  those  cases  where  the  infant  may  be  bound  by  service  of  process  alone  upon 
the  regular  guardian,  and  leave  others  to  be  determined  as  they  arise  —  the 
infant  defendant  would  have  been  bound  in  the  state  court,  without  the  serv- 
ice of  any  process,  by  the  appearance  in  her  behalf  of  her  regular  guardian, 
let  us  inquire  what  effect  is  produced  by  removal  to  this  court  under  the  pecul- 
iar facts  of  this  case.  I  have  shown  that  in  an  original  case  in  this  court 
service  of  process  upon  a  regular  guardian,  or  appearance  bj'  him  without 
service  upon  the  infant,  would  be  ineffectual;  the  only  substituted  process 
known  to  the  federal  statutes  being  that  under  section  8  of  the  act  of  March 
3,  1875  (18  St.,  472).  That  section,  as  I  understand  it,  applies  onh^  to  suits 
"  co?nmenced  in  any  circuit  court  of  the  United  States,"  and  does  not  apply  to 
removed  causes,  and  for  the  obvious  reason  that  as  to  these  causes  the  act  con- 
templates an  appea7'ance  here  voluntarily  of  the  removing  defendant,  and  no 
process  is  necessary.  But  this  would  altogether  defeat  the  right  of  an  infant 
defendant,  who  cannot  appear  voluntarily  to  remove  his  case  unless  some  one 
can  appear  for  him  without  process,  or  we  resort  to  the  state  process  to  bring 
him  in,  for  no  federal  process  can  reach  him  outside  of  the  district  where  he 
actually  resides.  We  cannot  issue  state  process  from  this  court,  whether  it  be 
by  writ  or  publication;  and  therefore  it  seems  to  me  necessary  to  hold  that 
where  there  is  an  infant  defendant  there  can  be  no  removal  until,  b}'^  effectual 
process,  he  has  been  first  brought  into  the  state  court  and  some  one  there  au- 
thorized to  appear  for  him  in  that  court.  If  such  person  may  appear  there 
without  process  and  bind  the  infant,  he  may  appear  here  without  process  aad 
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bind  him  to  a  like  extent;  bat  there  must  be  a  preliminary  appearance  in  the 
state  court  to  supply  the  want  of  process  there,  so  that  that  court  should  have 
the  infant  bound  to  answer  the  suit,  and  he  be  brought  here  with  that  bond 
upon  him ;  for  we  cannot  supply  it,  nor  substitute  one  for  it,  nor  can  he  under 
the  law  voluntarily  forego  or  waive  it,  and  it  is  absolutely  necessary  to  the 
rights  of  the  plaintiff  that  it  should  be  put  upon  him.  And  as  section  4  of  the 
act  of  March  8,  1875  (18  St.,  471),  preserves  to  the  plaintiff  all  rights  he  has 
acquired  by  virtue  of  the  proceedings  in  the  state  court  in  the  matter  of  pro- 
cess and  the  right  to  compel  an  appearance,  I  am  of  opinion  that  in  anj'  case 
sought  to  be  removed  from  a  state  court  to  this  court,  where  the  removing 
party  is  an  infant  defendant,  there  must  be  first  an  appearance  in  his  behalf 
in  the  state  court  b}"^  some  one  authorized  by  the  state  laws  to  make  that  ap- 
pearance, and  that  whether  it  be  voluntary,  or  coerced  by  direct  or  substituted 
process,  it  is  essential  as  a  preliminary  step  to  the  removal,  and  cannot  be  sup- 
plied by  appearance  here,  and  that  the  removal  must  be  by  the  person  author- 
ized by  law  to  bind  the  infant  by  such  an  appearance. 

If  it  were  not  for  this  necessity  of  having  the  infant  defendant  bound  by  pro- 
cess or  an  authorized  appearance,  as  to  which  the  law  is  always  strictly  to  be 
pursued,  I  should  not  hesitate  to  hold  that  a  next  friend  could  file  the  petition 
and  bond  for  removal,  because,  although  an  infant  defends  by  his  guardian  ad 
litemj  the  functions  of  that  representative  are  strictly  defensive,  and  whenever 
the  infant  becomes  an  actor,  as  by  filing  a  cross-bill  or  petition,  he  proceeds 
by  next  friend,  usually  the  guardian  ad  litern^  acting  in  that  capacity  in  that 
particular  suit;  and  even  a  regular  guardian,  with  power  to  sue,  proceeds  or  is 
taken  technically  as  the  next  friend.  1  Danl.  Ch.  Pr.,  68,  69,  77  (5th  ed.);  2 
Danl.,  1595.  Where  the  regular  guardian  has  power,  under  the  statute  ap- 
pointing him,  to  bring  suits  —  as  he  has  in  Tennessee  —  of  course  he  can  act 
in  that  capacity,  and  it  is  wholly  immaterial  whether  he  is  called  guardian  or 
next  friend,  and  I  have  no  doubt  such  a  guardian  may  file  the  petition  to  re- 
move. In  Be  Brocklebank,  6  Ch.  Div.,  358,  it  was  held  an  infant  might  insti- 
tute bankruptcy  proceedings  in  his  own  name,  and  it  is  a  general  rule  he  may, 
by  mext  friend,  pursue  any  remedy  others  have.  But  it  is  insisted  that  a 
guardian  ad  litem  cannot  do  it,  because :  ^^  He  is  to  defend  the  suit  in  the  court 
from  which  he  derives  his  authority,  according  to  the  rules  and  principles  of 
law  applicable  to  the  case,  as  administered  in  that  tribunal,  and  in  conformity 
with  the  ordinary  mode  of  trial  and  practice  of  the  court  in  similar  cases.  It 
is  not  within  the  scope  of  his  authority  or  duty  to  change  the  tribunal  for  the 
trial,  or  that  the  decision  shall  be  upon  principles  other  than  those  applicable 
to  like  cases  in  the  forum  in  which  the  suit  is  pending.  His  special  and  re- 
stricted powers  admit  of  the  exercise  of  no  such  discretion."  Hannum's  Heirs 
V.  Wallace,  9  Humph.,  129,  136. 

This  was  said  in  denial  of  the  power  to  submit  to  arbitration,  and  is,  no 
doubt,  a  correct  statement  of  the  law.  But  it  is  a  sufficient  answer  to  it  to 
say  that  congress,  with  plenary  authority  over  the  subject,  in  the  case  of  in- 
fant defendants  who  are  citizens  of  other  states,  has,  by  necessary  implication, 
conferred  the  authority  to  remove  the  cause  to  the  proper  federal  court;  and 
certainly  the  principle  cannot  be  resorted  to  to  defeat  the  right  of  an  infant 
defendant  to  a  removal  in  those  cases  where  he  must  be  represented  by  a 
guardian  ad  litem.  If  the  power  of  representation  is  to  be  thus  strictly  con- 
fined to  that  court  and  suit,  it  necessarily  results  that  there  can  be  no  removal 
unless  we  resort  to  the  general  principle  that  an  infant  may  assert  any  right 
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or  pursue  any  remedy  through  a  iiextfriendy  and  in  that  capacity  the  guard- 
ian ad  litem  may  remove  the  cause;  and,  if  he  refuses,  I  should  not  hesitate 
to  say  that  any  regular  guardian,  parent,  or  near  relation,  or  other  person 
upon  whom  the  courts  devolve  that  duty,  might  act  in  his  behalf,  and  such 
act  would  not  be  *'  officious,"  as  has  been  argued.  It  is  said  circumstances 
might  exist  which  would  render  it  to  the  interest  of  the  infant  to  have  the 
case  remain  in  the  state  court,  and  an  unwise  or  fraudulent  next  friend  might 
seek  to  remove  it  to  his  damage.  If  such  a  state  of  circumstances  be  possible, 
I  have  no  doubt  the  federal  court,  acting  on  the  principle  that  governs  all 
courts,  would  protect  the  minor  by  remanding  the  cause,  upon  the  ground  that 
it  was  deleterious  to  remove  it. 

The  suit,  when  properly  removed,  proceeds  under  the  direct  command  of 
the  statute  '^  in  the  same  manner  as  if  it  had  originally  commenced  in  the 
said  circuit  court."  Act  March  3,  1875  (18  St.,  471,  §  3).  It  would,  therefore, 
be  entirely  competent  for  this  court,  after  such  a  removal,  to  appoint  a  guard- 
ian ad  litem  and  proceed  with  the  case;  for  although  the  jurisdiction  of  the  fed- 
eral courts  of  equity  does  not  extend  to  the  care  and  protection  of  infants  and 
their  property  generally,  as  do  other  courts  of  equit}^  those  powers  belong- 
ing to  the  states,  they  have  abundant  power  to  bind  them  and  protect  them  in 
cases  and  controversies  within  their  jurisdiction.  ]S".  Y.  Life  Ins.  Co.  v.  Bangs, 
supra.  My  best  judgment  in  these  matters  of  practice  may  be  thus  summar- 
ized: 

1.  An  infant  defendant,  where  the  case  is  removable,  may  remove  his  suit 
into  the  federal  court  by  his  regular  guardian,  guardian  ad  litems  or  next 
friend,  who  may  file  the  petition  and  give  the  bond. 

2.  But  this  cannot  be  done  until  proper  steps  have  been  taken  by  the  service 
of  process,  either  directly  or  by  substitution,  to  bring  the  infant  defendant 
into  the  state  court  according  to  the  requirements  of  the  law  of  the  state  as 
applicable  to  that  case,  or  until  there  is  an  appearance  there  for  him  by  some 
representative  authorized  by  the  state  law  to  appear  for  him  without  process. 

§  3830.  A  next  friend  removing  cause  of  infant  and  afterwards  becoming 
regular  guardian  cannot  ratify  as  such  his  action  as  next  friend  so  a^  to  cure 
defective  process  and  give  jurisdiction. 

It  is  insisted  by  the  learned  counsel  for  the  petitioner  here  that  McKenna, 
having  since  he  filed  the  petition  become  the  regular  guardian,  may  ratify 
what  he  has  done  as  next  friend,  and  thus  perfect  the  removal.  Potential  as 
the  principle  of  ratification  sometimes  is,  I  do  not  think  it  can  be  safely  ap- 
plied to  supply  a  want  of  compliance  with  those  conditions  prescribed  by  the 
statutory  or  municipal  law  as  a  prerequisite  for  obtaining  jurisdiction  over 
the  person  or  property  of  an  infant.  If  the  infant  could  herself  ratify,  it 
might  be  different.  No  case  cited  justifies  the  argument  in  favor  of  the  doc- 
trine. McKenna  was  not  a  guardian,  either  regular  or  ad  litem,  at  the  time  of 
filing  this  petition;  no  process  had  been  served  or  substituted  by  publication; 
and  the  state  court  had  obtained  no  jurisdiction  over  the  infant  when  became 
in  and  as  next  friend  sought  to  remove  the  case  in  her  behalf.  The  merely 
filing  the  bill  and  naming  her  as  defendant  did  not  make  her  a  party.  She 
had  no  power  to  voluntarily  appear  and  waive  process,  and  no  one  was 
authorized  to  appear  for  her.  Subsequently  he  did  obtain  the  necessary 
authority  by  his  appointment  as  guardian  in  a  case  like  this,  under  the  state 
statutes,  to  appear  voluntarily,  for  it  is  a  case,  I  think,  where  service  of  pro- 
cess on  the  guardian  alone  binds  the  infant;  and  where  that  is  the  case  I  do 
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not  see  why  he  may  not  voluntarily  so  appear  without  process.  But  these 
statutes  only  operate  in  the  state  court,  and  can  confer  no  power  to  volunta- 
rily appear  in  a  federal  court,  where  the  motion  of  a  voluntary  appearance  by 
a  guardian  or  any  one  else  to  bind  an  infant  is  wholly  unknown.  The  only 
theory  on  which  it  could  be  permitted  is  that  we  are  here,  pro  hao  vice^  in 
these  removal  causes,  a  state  court,  with  the  same  powers  under  these  state 
statutes  that  those  courts  possess.  I  think  this  is  not  the  theory  of  the  act  of 
congress,  but  the  one  I  have  indicated,  which  is  that  the  defendant  comes 
from  the  state  court  only  after  he  is  properly  there  by  an  appearance  in  that 
court.  Besides  this,  in  a  former  part  of  this  opinion  we  have  seen  how  strictly 
we  are  bound  to  the  conditions  of  the  removal  act  in  order  to  acquire  jurisdic- 
tion; and  it  seems  to  me  plain  that  the  petitioner  cannot  depend  on  a  subse- 
quently-acquired authority  to  aid  the  petition  for  removal. 

§  3831.  Every  ground  of  removal  relied  on  micet  be  set  forth  in  the  petition^ 
as  no  other  wUl  be  considered  on  reply  to  a  motion  to  remand. 

It  is  further  insisted  that  this  is  a  case  arising  under  the  constitution  and 
laws  of  the  United  States,  and  that  we  have  jurisdiction  here  irrespective  of 
citizenship,  and  for  that  reason  this  case  should  not  be  remanded.  I  have  no 
doubt  it  is  that  character  of  case.  By  the  very  terms  of  the  bankruptcy  acts 
the  assignee  might  have  filed  this  bill  in  this  court,  irrespective  of  the  citizen- 
ship of  the  parties,  and  this  power  could  not  be  given  him  if  it  were  not  a  case 
^^  arising  under  the  constitution  and  laws  of  the  United  States."  Railroad  Co. 
V.  Mississippi,  102  U.  S.,  135;  Lathropv.  Drake,  91 U.  S.,  516;  Burbank  v.  Bige- 
low,  92  U.  S.,  179 ;  Van  Allen  v.  Railroad,  3  Fed.  R.,  545 ;  S.  C,  1  McC,  598 ;  20 
Am.  L.  Reg.  (N.  S;.),  24,  42 ;  Babbit  v.  Clark,  13  Cent.  L.  J.,  248.  But  by  these 
same  acts  of  congress  the  assignee  has  been  vested  with  power  to  bring  this 
suit  in  the  state  court  where  he  did  bring  it,  and  we  can  only  obtain  jurisdic- 
tion by  removal  as  in  other  cases.     Claflin  v.  Houseman,  93  U.  S.,  130. 

This  petition  for  removal  makes  no  mention  of  that  ground  of  jurisdiction, 
but  is  based  wholly  on  the  ground  of  difference  in  citizenship.  The  character 
of  this  suit  appears  by  the  bill  filed  in  the  state  court;  but  while  we  may  look 
to  that  in  aid  of  the  allegations  contained  in  the  petition  for  removal,  we  can- 
not depend  wholly  on  it  to  furnish  the  jurisdictional  averments.  The  petition 
itself,  like  all  other  records  in  this  court,  must  show  by  proper  averments  the 
jurisdictional  facts,  and  the  allegata  kuA probata  must  correspond.  This  peti- 
tion should  have  averred  at  least  that  it  was  a  case  *^  arising  under  the  consti- 
tution and  laws  of  the  United  States."  Insurance  Co.  v.  Pechner,  95  U.  S., 
188;  Bible  Soc.  v.  Grove,  101  U.  S.,  610;  Trafton  v.  Nougues,  4  Saw.,  179; 
Keith  V.  Levi,  1  McC,  343;  S.  C,  2  Fed.  R.,  743;  Dill.  Rem.  (2d  ed.),  §  73, 
p.  89;  id.,  §  70  etseq.  This  is  the  rule  in  original  cases  where  the  declaration 
or  other  pleading  must  contain  these  averments,  and  I  think  it  applies  here. 
Ex  parte  Smith,  94  U.  S.,%455.  In  Insurance  Co.  v.  Pechner,  *w;>ra,  it  is  said 
that  the  "petition  for  removal,  when  filed,  becomes  a  part  of  the  record  in  the 
cause.  It  should  state  facts  which,  taken  in  connection  with  such  as  already 
appear,  entitle  him  to  the  transfer."  It  would  appear  from  expressions  in 
some  of  the  cases  that  we  may  look  to  the  record  of  the  state  court,  or  to  the 
removal  petition,  for  the  jurisdictional  facts;  but  I  do  not  find  it  any  where 
decided  that,  when  a  case  presented  by  the  petition  for  removal  is  predicated 
on  the  citizenship,  we  may  retain  it  if  it  appears  by  the  record  in  the  state 
court  to  be  one  arising  under  the  constitution  and  laws  of  the  United  States. 
Dill.  Rem.,  §§  70, 71.     Orderly  proceedings  require  that  one  who  seeks  by  peti- 
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tion  or  other  pleadings  any  remedy  or  redress  depending  upon  statutory 
grounds  prescribed  as  conditions  to  that  remedy,  should  state  the  facts  upon 
which  his  petition  is  founded,  and  not  require  the  courts  to  search  for  these 
averments  aliunde  his  petition.  If  the  fact  that  the  suit  arises  under  the  con- 
stitution and  laws  of  the  United  States  may  be  shown  by  reference  to  the  rec- 
ord coming  from  the  state  court,  I  see  no  reason  why  it  may  not  be  shown  as 
well  by  affidavits  or  depositions,  or  other  evidence  put  in  the  record  here  for 
the  purpose ;  nor  why  this  practice  should  not  apply  as  well  to  a  declaration 
in  an  original  suit,  both  as  to  subject-matter  and  citizenship.  Another  reason 
why  this  averment  should  appear  in  the  petition  may  be  found  in  the  fact 
that  the  adversary  parties  are  entitled  to  know  on  what  grounds  the  removal 
is  sought,  and  not  be  left  to  grope  in  the  dark;  and  to  determine  for  them- 
selves whether  it  is  on  account  of  citizenship  or  the  subject-matter  the  peti- 
tioner claims  the  right.  It  would  be  just  as  reasonable  to  leave  the  adversary 
party  to  determine  for  himself  whether  the  removal  is  sought  on  account  of 
local  prejudice,  under  the  act  of  1867,  to  be  proved  at  the  hearing  of  the 
motion  to  remand,  or  because  the  controversy  arises  under  a  revenue  law  under 
the  act  of  1833,  or  for  acts  done  during  the  rebellion  by  federal  authority 
under  the  act  of  1867,  where  these  grounds  are  not  mentioned  in  the  petition. 
It  would  be  a  very  loose  practice  to  dispense  with  this  averment  in  the  peti- 
tion of  the  ground  of  removal,  or  to  allow  one  ground  to  be  alleged  and  an- 
other relied  on  at  the  hearing  of  that  petition,  on  the  motion  to  remand.  If 
this  were  tlie  practice,  I  can  see  no  need  of  any  averment  on  the  subject  in 
the  petition,  nor  why  the  whole  matter  should  not  be  tried  on  the  transcript, 
and  such  other  proof  as  may  be  offered,  without  any  petition  at  all.  If  this 
averment  of  the  grounds  of  removal  is  not  necessary,  there  is  no  other  use  for 
a  petition.  I  am,  therefore,  of  opinion  that  the  petition  for  removal  must 
state  the  jurisdictional  facts,  and  if  it  states  one  ground  allowed  by  the  statute, 
as  that  of  citizenship,  no  other  can  be  relied  upon  in  reply  to  a  motion  to  re- 
mand, although  it  may  appear  by  the  transcript  from  the  state  court  that  on 
some  other  ground  it  could  have  been  removed.  I  do  not  think  Euckman  v. 
Ruckman,  1  Fed.  R,  587,  and  Norris  v.  Mineral  Point  Tunnel,  7  Fed.  R.,  272, 
are  against  these  views  when  properly  considered.  In  the  first,  counsel  only 
misconstrued  the  facts  shown  by  the  petition,  and,  in  the  second,  he  only  cited 
the  wrong  act  of  congress,  while  in  both  the  jurisdictional  facts  appear  by  the 
petition  for  removal,  namely,  the  difference  in  citizenship. 

§3832.  Amendment  of  petition. 

Application  is  made  to  amend  the  petition  by  inserting  the  necessary  aver- 
ment that  the  case  is  one  arising  under  the  constitution  and  laws  of  the  United 
States,  and  by  allegations  of  the  facts  showing  that  it  does  so  arise.  Under 
the  Revised  Statutes  I  have  no  doubt  of  the  power  of  the  courts  to  permit 
amendments  to  these  petitions  for  removal.  There  is  no  reason  why  they 
should  be  any  exception  to  the  general  practice  under  these  statutes.  R.  S., 
§§  954,  948 ;  Bump,  Fed.  Proc,  148,  notes.  Defective  averments  have  been 
amended  in  these  petitions  by  permission  of  the  courts,  and  it  seems  the  usual 
liberality,  under  like  statutes,  would  justify  an  entire  change  of  the  petition 
by  alleging  another  ground  for  removal  than  that  contained  in  the  petition. 
Dill.  Rem.,  §  79,  p.  99,  and  notes.  In  Barclay  v.  Levee  Com.,  1  Woods,  254, 
the  petition  for  removal  erroneously  alleged  that  the  party  was  a  citizen  of 
Louisiana,  and  he  was  permitted  to  amend  by  showing  he  was  a  citizen  of 
Tennessee;  and  in  Houser  v.  Clayton,  3  Woods,  273,  it  is  said  these  petitions 
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may  be  amended.  In  Eaiser  v.  Railroad  Co.,  6  Fed.  E^,  1,  6,  the  plaintiff 
sought  a  removal,  and  anticipating  that  the  motion  to  remand  would  be  de- 
cided against  him,  because  it  was  not  shown  by  the  record  that  the  difference 
in  citizenship  existed  at  the  time  the  suit  was  commenced,  asked  leave  to 
amend  the  transcript  from  the  state  courts  and  he  was  permitted  to  do  it,  with 
the  expression  of  a  doubt  whether  he  could  go  further  in  amending  than  to 
show  a  more  complete  transcript,  and  whether  he  could,  by  such  an  amend- 
ment, show  that  as  a  fact  the  difference  in  citizenship  did  then  exist.  The 
question  was  reserved. 

In  Beede  v.  Cheeney,  6  Fed.  E.,  388,  the  cause  was  remanded  because  the 
petition  was  in  the  present  tense,  and  therefore  did  not  show  that  the  parties 
were^  at  the  time  the  suit  was  commenced,  of  different  citizenship.  But  in 
neither  of  these  cases  was  application  made  to  amend  the  petition  for  removal^ 
as  in  the  other  cases  already  cited  where  it  was  allowed ;  and  I  think  they 
cannot  be  taken  as  authority  against  the  right  to  amend.  The  requirement 
that  the  record  shall  show  jurisdiction  is  no  more  imperative  in  removed  than 
original  causes;  and  in  the  latter,  under  the  statutes  authorizing  the  courts  to 
permit  amendments,  they  are  very  liberal  in  allowing  the  jurisdictional  facts 
to  be  shown  by  amendment  of  the  declaration  or  other  pleading.  Michaelon 
V.  Denison,  3  Day,  294;  Fisher  v.  Eutherford,  Bald.,  188, 193;  Re  McKibben, 
12  N.  B.  E.,  97,  102;  Kelsey  v.  Eailroad,  14  Blatch.,  89;  Bump,  Fed.  Proc, 
148,  notes;  id.,  655,  and  notes;  Connelly  v.  Taylor,  2  Pet.,  556,  564;  Jackson 
v.  Ashton,  10  Pet.,  480.  The  statute  is  very  broad,  and  says  that  no  summons, 
writ,  declaration,  return,  process,  judgment,  or  other  proceedings  shall  be  abated, 
arrested,  quashed  or  reversed  for  any  defect  or  want  of  form,  but  the  courts 
shall  permit  either  party  at  any  time  to  amend  any  defect  in  the  process  or 
pleadings  upon  such  conditions  as  may  be  prescribed,  and  contains,  in  my  judg- 
ment, a  legislative  command  to  permit  a  petition  like  this  t6  be  amended  to 
the  same  extent  that  other  pleadings  may.  Whether  they  can  be  amended 
after  the  time  prescribed  for  removal  has  expired,  or  rather  whether  the  amend- 
ment will  operate  only  from  the  time  at  w^hich  it  is  made,  or  will  relate  to  the 
time  when  the  petition  for  removal  was  filed,  it  is  not  necessary  in  this  case  to 
decide. 

I  should  therefore  allow  the  application  to  amend,  and  retain  the  jurisdic- 
tion, but  it  does  not  advance  the  case  at  all,  and  for  the  reason  that  we  have 
the  same  difiBculty  as  before  in  regard  to  the  service  of  process  upon  this  infant 
defendant,  who  must  be  brought  into  court  in  any  event,  and  we  have  no 
method  of  getting  her  here  under  our  practice.  We  cannot  send  a  subpoena 
to  Kentucky  for  her,  nor  can  her  guardian  voluntarily  appear,  without  personal 
service;  according  to  our  practice.  He  may  do  that  in  the  state  court,  and  her 
appearance  may  be  compelled  in  that  court  by  publication,  but  not  here,  for 
the  reasons  already  stated  in  this  opinion.  Where  a  suit  is  brought  in  a  fed- 
eral court,  and  an  indispensable  party  is  out  of  the  jurisdiction,  it  must  be  dis- 
missed; but  surely  that  is  not  to  be  the  result  of  the  attempted  removal  in  this 
case;  and  yet  I  see  no  other,  if  the  case  has  been  already  removed  to  this  court. 
We  must,  ex  necessitate  reiy  resort  to  the  law  of  the  state  upon  the  subject  of 
process  against  infant  defendants,  or  this  case  cannot  progress  beyond  the 
point  it  was  at  the  time  of  the  attempted  removal,  and  this  resort  can  only  be 
had  by  remanding  it  to  the  state  court  for  that  purpose. 

It  has  occurred  to  me  that,  inasmuch  as  the  eighth  section  of  the  act  of 
March  3,  1875,  provides  a  substituted  process  by  publication  and  notice  to 
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bring  in  absent  defendants  in  certain  exceptional  cases  where  the  sait  is  com- 
menced  in  this  court,  we  might  apply  it  in  this  case,  as  it  is  of  the  character 
provided  for,  although  it  was  not  commenced  but  removed  here,  because  the 
third  section  of  the  same  act  says  that  after  a  case  has  been  removed  here  it 
shall  proceed  in  the  same  manner  as  if  it  had  been  originally  commenced  here. 
But,  on  mature  reflection,  I  am  satisfied  this  is  not  a  sound  construction  of  the 
statute,  and  produces  unnecessary  confusion  in  the  practice.  These  provisions 
for  substituted  process  are  not  favored,  and  are  nowhere  more  strictly  con- 
strued than  by  the  federal  courts;  and  it  would  be  a  stretch  of  judicial  power 
to  permit  it  in  removed  causes  when  the  act  providing  it  in  terms  confines  it 
to  those  commenced  in  the  federal  courts.  Again,  while  this  would  remove  the 
difficulty  as  to  process  against  infant  defendants  in  removed  causes  falling 
within  the  very  exceptional  circumstances  provided  for  in  the  eighth  section 
of  the  act  of  congress,  it  would  leave  all  the  others  where  we  were  before,  and 
we  would  have  one  practice  for  infant  parties  to  removed  causes  for  one  class 
of  cases  and  another  for  all  others.  This  introduces  confusion  into  the  prac- 
tice, is  an  unsatisfactory  and  unnecessary  result,  and,  in  my  judgment,  not 
sustainable  upon  sound  principles.  It  is  the  true  rule  to  adopt  a  construction 
which  covers  all  cases,  and  to  require  an  infant  defendant  to  be  brought  into 
the  state  court  by  proper  proceedings  for  that  purpose  before  permitting  any 
removal  in  his  behalf  by  any  one  authorized  to  make  it.  Until  that  time 
there  is,  I  think,  technically  or  strictlj^  speaking,  no  suit  against  him  to  be  re- 
moved. This  removal  was,  if  these  views  be  correct,  premature,  and  the  cause 
should  be  remanded  on  that  account. 

§  3833.  Under  what  circumstances  and  how  the  citizenship  of  an  infant  can 
he  changed  hy  act  of  her  father^  and  for  what  purposes^  jurisdictional  or  other. 

This  would  dispose  of  this  motion  without  a  consideration  of  the  question, 
so  much  argued,  as  to  the  citizenship  of  Maud  B.  McKenna,  the  infant  de- 
fendant, who  cannot,  it  is  urged,  have  a  separate  citizenship  from  her  father, 
who  is,  confessedly,  a  citizen  of  Tennessee.  If  this  be  so  we  could  take  no 
jurisdiction  on  account  of  difference  of  citizenship  between  the  .plaintiff  and 
defendant.  But  as  we  could  on  account  of  the  subject-matter,  I  would  pass 
this  perplexing  question  without  the  expression  of  any  opinion  but  for  the 
fact  that  my  judgment  is  not  final,  and  it  is  proper  that  I  should  dispose  of 
all  the  questions  properly  raised ;  and  also  it  is  proper  in  view  of  any  subse- 
quent proceedings  for  removal.  As  it  is,  I  shall  do  no  more  than  intimate  my 
judgment  on  that  question,  although  I  have  given  it  a  very  careful  considera- 
tion. I  am  satisfied  that  an  infant  child  can  acquire  a  separate  citizenship  or 
domicile  from  that  of  its  father,  if  not  for  all  purposes  of  nationality  and 
change  of  status  in  its  relations  to  the  statutes  of  descents  and  distribution, 
certainly  to  the  extent  of  acquiring  a  forum^  broadly  speaking,  in  the  courts 
of  the  United  States  or  of  another  state  than  that  of  which  its  father  is  a  citi- 
zen. Or,  as  I  may  express  it,  for  the  purposes  of  judicial  jurisdiction  over  the 
person,  property,  and  right  to  sue  and  be  sued  of  an  infant,  it  may  have  a 
different  citizenship  from  that  of  its  father.  It  can  acquire  this  only  by  that 
emancipation  by  the  father  which  relinquishes  his  parental  control  over  the 
subject.  On  principle  I  do  not  see  why,  if  a  father  may  of  his  own  volition 
and  arbitrarily  change  a  child's  domicile  in  all  that  the  term  implies,  except, 
perhaps,  that  of  its  nationality,  by  simply  changing  his  own  domicile,  he  may 
not  by  other  arbitrary  acts  do  the  same.  When  we  come  to  consider  how 
and  hy  what  acts  he  may  do  this,  the  court  may,  upon  grounds  of  public  pol- 
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icy  and  in  the  absence  of  legislation,  see  fit  to  confine  the  father  to  the  act 
of  changing  his  own  domicile;  or,  when  they  come  to  consider  what  acts 
shall  be  taken  as  evidence  that  the  father  has  exercised  his  power  of  chang- 
ing the  child's  domicile,  they  may  decline  to  consider  any  other  than  that  of 
a  change  of  his  own  domicile  as  conclusive.  We  find,  when  the  jurists  con- 
sider the  right  of  a  surviving  mother  or  guardian  to  change  any  child's  or 
ward's  domicile,  they,  where  the  right  is  conceded,  qualify  it  by  confining  it 
to  cases  free  from  any  fraudulent  purpose,  such  as  changing  the  order  of  suc- 
cession for  their  own  benefit.  The  change  will  not  be  permitted  to  do  this, 
while  it  may  be  eflfectual  for  other  purposes.  I  do  not,  with  the  limited 
means  at  my  command,  find  any  trace  of  this  qualification  having  been  ap- 
plied to  the  right  of  a  father  to  change  his  child's  domicile;  but  again  I  see 
no  reason  why  it  should  not  be  so  applied, /whether  we  regard  him  as  chang- 
ing it  by  changing  his  own  or  by  other  means.  This  would  meet  the  objec- 
tions urged  against  the  principle  in  argument,  but  really  it  is  a  question  not 
of  international  law,  as  applicable  to  independent  countries,  but  rather  of 
municipal  regulations  by  the  states,  to  be  governed  by  considerations  of  the 
peculiar  comity  that  comes  of  the  anomalous  relations  they  bear  to  each 
other  under  our  system  of  government.  Whether  the  principle  I  have  indi- 
cated exists,  so  that  it  has  received  recognition  in  all  countries,  is  a  question 
I  am  unable  to  answer;  but  it  certainly  does,  or  did,  obtain  in  France. 
Whether  it  is  recognized  by  the  common  law  of  England,  or  is  otherwise 
there  established,  seems  doubtful;  though  the  right  of  emancipation  so  as  to 
change  the  child's  domicile  in  the  matter  of  parish  settlements,  and  the  exist- 
ence of  that  effect  in  all  matters  of  domicile  through  the  operation  of  the 
marriage  of  the  infant,  seems  established.  It  cannot,  then,  in  any  view,  be 
unqualifiedly^  said,  as  was  maintained  in  argument,  that  it  is  a  rule,  without 
an  exception,  that  a  father  cannot  change  the  domicile  of  his  child  without 
changing  his  own,  or  that  a  minor  child  cannot  acquire  any  different  domicile 
from  that  of  its  father. 

Ilovvever  these  questions  would  have  to  be  answered  where  there  was  an  en- 
tire absence  of  legislation,  or  in  international  tribunals,  there  can  be  no  doubt 
that  our  states,  in  their  relation  to  each  other,  have  control  over  the  subject 
of  emancipation  of  minors  from  parental  control  to  the  fullest  extent,  and 
that  each  may  prescribe  the  rules  to  govern  it  and  limit  or  extend  its  effects.  ■ 
Nothing  was  more  common  some  years  ago  than  special  acts  of  the  legislatures 
emancipating  minors  from  the  disabilities  of  infancy,  entirely  or  partially; 
and  some  states  have  general  statutes  on  the  subject.  I  have  no  doubt  that, 
under  our  adoption  laws  in  Tennessee,  if  a  citizen  of  Kentucky  should  adopt 
the  minor  child  of  a  citizen  of  Tennessee,  that  ipso  facto^  and  by  necessary 
implication,  the  child  would  become  a  citizen  of  Kentucky  by  the  consent  of 
the  state  of  Tennessee,  and  that  Kentucky  would  recognize  the  changed  status 
of  the  child.    Const.  Tenn.,  art.  2,  §  6;  T.  &  S.  Code  (Tenn.),  §§  3643-3645. 

So  if,  under  our  code,  which  says:  "A  father  .  .  .  may,  by  deed  exe- 
cuted in  his  life-time,  or  by  last  will  and  testament  in  writing  from  time  to 
time,  and  in  such  manner  and  form  as  he  thinks  fit,  dispose  of  the  custody 
and  tuition  of  any  legitimate  child  under  the  age  of  twenty-one  years  and 
unmarried,  .  .  .  during  the  minority  of  said  child,  or  for  a  less  time  '* 
(T.  &  S.  Code,  §  2492),  a  deed  or  will  should  appoint  a  citizen  of  Kentucky 
8ucb  guardian,  I  have  no  doubt  it  would  operate  to  make  the  child  a  citizen  of 
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Kentucky  by  necessary  implication,  whether  it  would  op  not  for  all  purposes 
change  the  rule  that  the  last  domicile  of  the  father  constitutes  the  domicile  of 
the  child.  And,  perhaps,  there  would  be  the  same  result  if  the  county  court 
should  bind  an  abandoned  child  to  a  citizen  of  another  state.  T.  &  S.  Code, 
§  2549. 

§  3834.  The  law  of  domicile. 

Why  cannot  a  person  have  two  domiciles  —  one  for  political  citizenship  and 
another  for  the  purposes  of  succession  ?  And,  as  I  understand  the  subject, 
there  is  respectable  authority  that  he  may.  The  supreme  court  has  held  that, 
ex  necessitate  rei,  a  wife  may  acquire  a  different  domicile  from  that  of  the  hus- 
band, and  the  same  necessity  may  sometime  exist,  I  should  think,  in  the  case 
of  a  child.  Cheever  v.  Wilson,  9  Wall.,  108.  I  am  aware  that  our  courts 
have  decided  that  there  is  a  distinction  between  residence,  however  long  con- 
tinued, and  citizenship,  in  the  purview  of  our  constitution  and  laws,  and  that 
they  apply  substantially  the  same  tests  applied  to  determine  questions  of 
domicile  in  determining  questions  of  citizenship;  but  I  know  of  no  case  that 
holds  that  the  person  must  denude  himself  so  entirely  of  his  former  domicile 
in  one  state  that  the  laws  of  succession  in  the  new  state  must  attach  to  him  in 
order  to  constitute  a  change  of  citizenship^  and  on  the  principles  laid  down 
by  the  authorities  I  have  consulted  on  the  subject  of  two  domiciles,  I  do  not 
know  why  this  most  rigid  test  of  domicile  should  be  insisted  on.  I  should,  of 
course,  concede  that  the  person  can  have  only  one  domicile  or  residence  as 
pertaining  to  his  interstate  right  of  suing  or  being  sued  in  the  federal  courts; 
but  it  does  not  follow  from  this  that  when  a  conflict  arises  we  must  apply  the 
test  of  the  right  of  succession  in  determining  the  conflict,  nor  that  the  domicile 
of  succession  must  be  inevitably  the  one  that  settles  this  suable  citizenship,  if 
I  may  so  call  it.  Simple  residence  is  the  usual  test  of  the  place  to  sue  a  man; 
and  while  I  do  not  depart  from  the  established  doctrine  that  citizenship  is 
something  more  than  residence,  I  am  not  prepared  to  hold  that  it  is  nothing 
less  than  the  domicile  of  succession. 

I  do  not  overlook  the  fact  urged  in  argument  that  the  fourteenth  amend- 
ment to  the  constitution  has  declared  that  *'all  persons  bom  or  naturalized  in 
the  United  States  and  subject  to  the  jurisdiction  thereof  are  citizens  of  the 
United  States  wherein  they  reside^^    Const.,  art.  14. 

But  I  do  not  understand  that  this  has  enlarged  the  judicial  power  of  the 
United  States  under  article  3,  section  2,  so  as  to  include  controversies  between 
persons  who  would  be  citizens  of  the  same  state,  as  theretofore  understood, 
but  who  are  now  simply  residents  of  different  states,  as  contradistinguished 
from  persons  domiciled  in  different  states.  But  we  have  the  same  tests  of 
citizenship  now  as  before  the  amendment.  Eobertson  v.  Cease,  97  U.  S.,  646, 
649;  Nat.  Bank  v.  Teal,  5  Fed.  R,  503,  605.  I  think  these  views  will  find 
support  in  the  following  authorities,  and  the  cases  cited  by  them :  2  Kent 
(12th  ed.),  233,  note  c,  225,  226,  note  1  {d\  430,  note  1,  431,  49,  71,  72;  Schoul. 
Dom.  Eel.,  part  3,  passim,  pp.  312,  412,  452,  442,  393,  394,  314,  367,  372,  591, 
598;  Story,  Conf.  L.  (5th  ed.),  passim,  §§  39,  49,  §  46,  and  note  4,  §§  531,  543, 
480  et  seq,,  492  et  seq,;  Phil.  Dom.,  passim,  ch.  3,  ch.  7;  Westl.  Priv.  Int.  L., 
§§  35,  36,  37,  34,  316;  Whart.  Conf.  L.  (2d  ed.\  passim,  §§  8, 10, 10a,  ch.  2,  pas- 
sim, §§  24,  29,  41-43,  55-66,  67-77,  81,  82,  396,  704,  720;  Bump,  Fed.  Proc, 
130,  185,  217;  Dill.  Kem.  (2d  ed.),  67,  and  notes;  Somerville  v.  Somerville,  5 
Ves.,  750  (Perkins'  ed.),  and  notes;  Allen  v.  Thomason,  11  Humph.,  535;  Cloud 
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V.  Hamilton,  id.,  104;  Eoss  v.  Eoss,  129  Mass.,  243;  Tirrell  v.  Bacon,  8  Fed. 
E.,  62 ;  Collinson  v.  Teal,  4  Saw.,  241 ;  Holmes  v.  Eailroad  Co.,  5  Fed.  E., 
523,  626.     And  see  11  Cent.  L.  J.,  421;  12  Cent.  L.  J.,  51. 

I  do  not  treat  this  subject  with  a  more  exact  and  critical  observation  of  the 
authorities,  because,  while  I  am  inclined  to  think  that  an  infant  child  may,  at 
least  to  the  extent  of  conferring  the  right  to  sue  and  be  sued  in  the  federal 
courts,  with  the  consent  of  its  father,  acquire  in  the  father's  life-time  such  a 
domicile  in  another  state  than  that  of  the  father's  domicile  as  will  make  it  a 
citizen  of  that  state,  I  do  not  think,  on  the  facts  of  this  case,  this  defendant 
has  acquired  such  a  separate  citizenship  from  her  father.  I  find  not  the  least 
trace  of  any  principle  upon  which  this  result  can  be  accomplished  without  the 
complete  emancipation  of  the  infant  from  the  parental  control  of  the  father 
to  that  extent  that  there  is  conferred  upon  it  the  right  to  choose  its  own  dom- 
icile, or  upon  some  one  else  standing  in  loco  parentis  the  right  to  choose  one 
for  it.  The  father  can  no  more  constitute  a  mere  residence  for  his  child  a  cit- 
izenship than  he  can  make  his  own  mere  residence  a  citizenship,  under  the 
rules  of  law  regulating  this  federal  jurisdiction  over  citizens  of  different  states. 
The  domicile  of  the  child  must  be  changed,  whether  so  completely  as  to  alter 
its  status  for  all  purposes  or  not,  certainly  so  completely  that  it  no  longer  de- 
pends upon  the  volition  of  the  father  to  again  change  it.  In  Tam worth  v. 
New  Market,  3  N.  H.,  472,  it  was  held  that  a  child  was  not  emancipated  by  a 
contract  of  the  father  that  it  should  reside  with  a  stranger  till  it  was  twenty- 
one  years  of  age.  He  cannot  by  merely  depositing  his  child  in  this  or  that 
state  continue  to  change  its  domicile  for  any  purpose  without  changing  his 
own.  He  must  relinquish  and  abandon  his  rights  in  that  behalf  to  the  child 
itself  or  another,  or  by  operation  of  law  the  child's  domicile  will  shift  only 
with  his  own.  The  affidavit  here  shows  only  that  he  has  placed  his  child  to 
reside  with  friends  in  Kentucky  —  permanently,  he  thinks,  judged  by  his  own 
intention  as  it  now  exists,  and  that  of  the  child  and  the  friends  with  whom 
she  resides,  but  non  constat  that  he  may  not  change  that  intention,  resume  his 
parental  control  of  his  own  volition,  or  that  these  friends  may  not  compel 
him  to  resume  it  by  sending  the  child  back  to  him.  He  shows  that  he  has 
not  released  his  parental  authority,  because  he  appeals  to  it  to  sustain  his 
right  to  control  this  litigation,  and  has  supplemented  it  by  applying  for  a 
guardianship  of  her  property.  I  have  no  doubt  that  after  emancipation  he 
might  be  guardian  or  next  friend,  as  any  other  might,  and  natural  father  he 
must  always  be;  but  as  long  as  he  exercises  his  legal  control  q^ia  father,  or 
has  the  right  to  do  so,  his  child's  domicile  must  remain  his  own.  I  have  no 
doubt,  therefore,  that  Maud  B.  McKenna  is  a  citizen  of  Tennessee,  and  for 
that  reason,  as  well  as  others,  on  the  record  as  it  now  stands,  this  cause  must 
be  remanded. 

BROADNAX  v.  EISNER. 
Circuit  Court  for  New  York:  18  Blatchford,  866-871.    1876.) 

Opinion  by  Blatohford,  J. 

Statement  of  Facts. —  This  suit  was  commenced  in  the  supreme  court  of 
New  York  in  April,  1875.  The  plaintiflf  alleges  that,  by  proper  proceedings 
taken  by  him  under  the  provisions  of  the  act  of  March  3,  1875,  (18  U.  S.  Stat* 
at  Large,  470),  this  suit  has  been  removed  into  this  court,  and  he  now  presents 
to  this  court  a  petition  praying  that  this  court  will  issue  a  writ  of  certiorari  to 
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the  supreme  court  of  New  York,  commanding  that  court  to  remove  this  suit 
to  this  court  for  trial,' and  to  certify  the  record  therein  according  to  law,  and 
to  do  and  perform  whatever  may  be  necessary  to  be  done  in  the  premises  by 
that  court,  to  lawfully  and  properl}'^  bring  this  suit  before  this  court  for  trial 
according  to  law.  In  December,  1875,  the  plaintiff  presented  to  the  state  court 
a  petition  and  a  bond,  intended  as  a  compliance  with  the  provisions  of  the  act 
of  March  3,  1875,  the  alleged  ground  for  the  removal  of  the  cause  being  that 
the  plaintiff  was  a  citizen  of  New  Jersey  and  the  defendant  a  citizen  of  New 
York.  The  state  court,  on  the  28th  of  December,  1875,  made  an  order  that 
the  cause  be  removed  for  trial  "  into  the  next  circuit  court  of  the  United  States 
for  the  southern  district  of  New  York,"  and  that  the  state  court  do  proceed  no 
further  therein.  On  the  15th  of  January,  1876,  the  state  court,  on  a  rehearing 
of  the  matter,  on  the  same  papers,  vacated  the  order  of  December  28,  1875, 
and  denied  the  motion  to  remove  the  suit  into  this  court. 

§  3835.  Third  section  of  act  of  March  5,  1875^  in  regard  to  the  JUing  of  the 
record  of  the  state  court  in  the  federal  courts  construed. 

The  third  section  of  the  act  of  March  3, 1875,  requires  that  the  bond  on  re- 
moval shall  contain  a  condition  that  the  petitioner  for  removal  shall  enter  in 
the  circuit  court  of  the  United  States,  "  on  the  first  day  of  its  then  next  session, 
a  copy  of  the  record  "  in  the  suit  sought  to  be  removed.  The  bond  filed  in  this 
case,  with  the  petition  for  removal,  contains  a  condition  that  the  plaintiff 
shall  enter  in  this  court  "  on  the  first  day  of  its  next  session,  a  copy  of  the  rec- 
ord" in  this  suit.  Such  third  section  further  provides  that  "the  said  copy 
being  entered  as  aforesaid  in  said  circuit  court  of  the  United  States,  the  cause 
shall  then  proceed  in  the  same  manner  as  if  it  had  originally  commenced  in 
the  said  circuit  court.?'  The  application  of  the  plaintiff  for  a  certiorari  is  based 
upon  the  view  that  the  cause  cannot  proceed  in  this  court  until  a  copy  of  the 
record  in  the  state  court  is  entered  in  this  court;  that  such  copy  must  be  a 
copy  certified  by  the  clerk  of  the  state  court,  and  that  it  must  be  a  copy  certi- 
fied by  him  to  this  court  as  a  return  of  such  copy  to  this  court  by  the  state 
court  on  a  removal  of  the  cause. 

The  seventh  section  of  the  act  of  1875  contains  a  provision  which  modifies 
the  requirement  made  by  the  third  section,  and  embodied  in  the  bond,  that 
the  copy  of  the  record  shall  be  entered  in  this  court  on  the  first  day  of  its  next 
session.  Such  modification  is  that,  if  the  next  term  of  this  court  shall  com- 
mence within  twenty  days  after  the  filing  in  the  state  court  of  the  petition  and 
bond  for  removal,  the  party  applying  for  the  removal  shall  have  twenty  days 
after  such  application  to  file  the  copy  of  the  record  in  this  court.  The  same 
section  makes  it  a  misdemeanor,  punishable  by  fine  or  imprisonment,  or  both, 
for  the  clerk  of  a  state  court  in  which  a  cause  removable  under  said  act  is  pend- 
ing, to  refuse  to  the  party  who  applies  to  remove  the  cause  a  copy  of  the  record 
therein,  after  tender  of  the  legal  fees  for  such  copy.  It  further  provides  that 
the  circuit  court  to  which  any  cause  shall  be  removable  under  the  act  shall 
have  power  to  issue  a  writ  of  certiorari  to  the  state  court,  commanding  the 
state  court  to  make  return  of  record  in  any  cause  removed,  or  in  which  any 
party  to  the  cause  has  complied  with  the  provisions  for  removal,  and  enforce 
said  writ  according  to  law.  The  section  then  proceeds:  "and,  if  it  shall  be 
impossible  for  the  parties  or  persons  removing  any  cause  under  this  act,  or 
complying  with  the  provisions  for  the  removal  thereof,  to  obtain  such  copy, 
for  the  reason  that  the  clerk  of  the  state  court  refuses  to  furnish  a  copy,  on  pay- 
ment of  legal  fees,  or  for  any  reason,  the  circuit  court  shall  make  an  order  re- 
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quiring  the  prosecutor  in  any  such  action  or  proceeding  to  enforce  forfeiture 
or  recover  penalty  as  aforesaid,  to  file  a  copy  of  the  paper  or  proceeding  by 
which  the  same  was  commenced,  within  such  time  as  the  court  may  determine; 
and,  in  default  thereof,  the  court  shall  dismiss  the  said  action  or  proceeding; 
but,  if  said  order  shall  be  complied  with,  then  said  circuit  court  shall  require 
the  other  party  to  plead,  and  said  action  or  proceeding  shall  proceed  to  final 
judgment;  and  the  said  circuit  court  may  make  an  order  requiring  the  parties 
thereto  to  plead  de  iwvo;  and  the  bond  given,  conditioned  as  aforesaid,  shall 
be  discharged  so  far  as  it  requires  a  copy  of  the  record  to  be  filed  as  aforesaid." 

Even  on  the  assumption  that  the  words  '*  to  enforce  forfeiture  or  recover 
penalty  as  aforesaid  "  may  be  regarded  as  surplusage  and  as  being  without 
meaning,  but  not  as  rendering  the  provision  inoperative,  and  that  all  the  pro- 
visions of  the  seventh  section  relate  to  any  cause  which  is  removable  under 
the  act,  it  is  quite  apparent  that  the  whole  object  of  the  statute,  in  respect  to 
a  copy  of  the  record,  is  to  secure  the  filing  in  the  circuit  court  of  a  correct 
copy  of  the  record.  The  bond  is  to  be  conditioned  that  a  copy  of  the  record 
shall  be  filed.  The  third  section  of  the  statute  does  not  sav  in  terms  that  it 
must  be  a  copy  certified  by  the  clerk  of  the  state  court,  but  a  copy  so  certified 
is  the  proper  evidence  and  the  best  evidence  of  what  the  record  is,  and,  in  the 
absence  of  any  other  enactment,  the  intendment  would  be  that  a  copy  so  cer- 
tified was  required.  But,  in  addition  to  this,  the  seventh  section,  by  making 
it  a  penal  offense  in  the  clerk  of  the  state  court  to  refuse  to  furnish  a  copy  of 
the  record,  shows  that  it  was  intended  that,  if  possible,  the  copy  to  be  filed 
should  be  a  copy  furnished  by  the  clerk  of  the  state  court,  and  certified  by 
hitn.  The  requirement  that  he  shall  furnish  it  as  a  copy  implies  necessarily 
that  he  shall  certify  it  to  be  a  cop}'  of  the  original  in  his  office.  The  statute, 
then,  in  furtherance  of  the  attempt  to  obtain  such  certified  copy,  provides 
that  the  circuit  court  mav  issue  a  writ  of  certiorari  to  the  state  court  com- 
inanding  the  state  court  to  make  return  of  the  record.  This  writ  may  issue 
in  a  case  where  a  party  has  in  fact  complied  with  the  provisions  of  the  act  for 
the  removal  of  the  cause,  although  the  state  court  may  be  of  opinion  that  he 
has  not  so  complied,  and  may  have  refused  to  make  an  order  for  the  removal 
of  the  cause.  The  object,  therefore,  of  the  writ  of  certiorari,  commanding 
the  state  court  "  to  make  return  of  the  record,"  is  not  to  require  the  state 
court,  as  is  prayed  in  this  application,  to  remove  the  cause  to  the  circuit  court 
for  trial,  but  only  to  require  the  state  court,  through  its  clerk,  to  certify  a  copy 
of  the  record.  This  court  may  enforce  such  writ,  if  it  is  not  complied  with. 
But  provision  is  also  made  for  a  failure  to  comply  with  the  writ,  by  the  enact- 
ment that  if,  for  any  reason,  it  is  impossible  for  the  party  who  desires  to  re- 
move the  cause  to  obtain  a  copy  of  the  record  certified  by  the  clerk,  the  circuit 
court  is  to  order  such  party  to  file  a  copy  which  is  not  certified  by  the  clerk, 
and  that,  if  that  be  done,  it  shall  be  regarded  as  a  compliance  with  the  con- 
dition of  the  bond. 

§  3836.  If  the  removing  party  has  obtained  a  duly  certified  copy  of  the  record 
he  must  file  it  in  the  federal  court  on  the  day  specified  in  the  removal  bond,  or 
lose  his  right  of  removal. 

In  the  present  case  the  moving  party  presents  as  a  part  of  his  moving  papers 
a  certificate  made  by  the  clerk  of  the  state  court  on  the  31st  of  January,  1876, 
certifying  that  certain  papers  annexed  thereto  are  copies  of  original  papers  on 
file  in  his  office.  Those  papers  embrace  the  entire  record  in  this  cause,  so  far 
as  appears.     Therefore,  the  clerk  of  the  state  court  did,  long  prior  to  the  first 
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term  of  this  court  which  was  held  next  after  the  proceedings  for  the  removal 
of  the  cause  took  place  (and  which  term  began  on  the  first  Monday  of  April, 
1876),  furnish  a  certified  copy  of  such  record  to  the  moving  party,  and  the 
state  court  did  thereby,  through  its  proper  officer,  do  everything  which  this 
court  would  require  it  to  do  by  means  of  a  writ  of  certim'ari.  It  was  the 
duty  of  the  plaintiff,  on  obtaining  such  certified  copy,  if  he  desired  the  re- 
moval of  the  cause  to  this  court  to  be  consummated,  to  have  filed  in  this  court 
on  the  first  day  of  the  term  above  mentioned  such  certified  copy  of  the  rec- 
ord and  to  have  entered  his  appearance  in  this  court,  and  then,  so  far  as  he 
was  concerned,  the  cause  would  have  been  removed  to  this  court,  leaving  it  to 
the  other  party  to  then  move  this  court  to  remand  the  cause  to  the  state  court. 
This  was  the  settled  practice  prior  to  the  act  of  1875,  and  there  is  nothing  in 
that  act  to  change  it.  Kanouse  v.  Martin,  15  How.,  198;  Hatch  v.  Chicago, 
Eock  Island  &  Pacific  R.  R.  Co.,  6  Blatch.,  105,  118.  The  plaintiff,  therefore, 
failed  to  comply  with  the  statute  and  with  the  terms  of  the.  bond.  Having  a 
duly  certified  copy  of  the  record  in  the  state  court,  he  failed  to  file  or  enter 
it  in  this  court  at  the  proper  time.  It  not  appearing  that  it  was  impossible 
for  him  to  obtain  such  certified  copy,  this  court  has  no  authority  to  allow  him 
to  file  a  copy  of  the  record,  either  certified  or  not  certified,  at  any  other  time 
than  that  specified  in  the  bond ;  and  a  writ  of  certiorari  now  would  give  to 
him  nothing  more  than  he  appears  to  have  obtained,  without  difficulty,  long 
before  it  was  necessary  for  him  to  comply  with  the  condition  of  the  bond. 
The  plaintiff  has  been  guilty  of  laches,  and  to  permit  him  now  to  take  steps 
in  this  court  to  perfect  the  removal  of  the  cause  would  be  to  give  him  a  priv- 
ilege which  the  statute  does  not  confer.    The  application  is  refused. 

§  8887.  Petition. —  If  the  record  in  a  removed  case  shows  the  proper  jurisdictional  citizen- 
ship, it  is  immaterial  whether  it  appears  in  the  petition  or  not.  Bondurant  v,  WatsoD,  18 
Otto,  281. 

§  8838..  A  petition  for  removal,  which  states  that  the  action  is  one  of  an  equitable  nature, 
etc.,  stating  the  amoUnt  involved  at  $100,000  damages,  is  sufficient.  La  Mo  the  Mfg.  Ca  v. 
National  Tube  Works  Ck).,«  15  Blatch.,  432. 

§  8889.  If  the  whole  record  reveals  a  case  proper  for  removal  the  federal  court  wUl  take 
jurisdiction  notwithstanding  a  mistake  of  counsel  in  assigning  in  the  removal  petition  wrong 
grounds  therefor.    Ruckman  v,  Ruckman,*  1  Fed.  R.,  587. 

g  8840.  If  want  of  jurisdiction  appears  on  the  record  a  United  States  court  will  remand 
upon  motion  without  a  formal  trial  of  the  plenary  issues  in  the  case;  but  unless  such 
want  does  appear  the  court  will  not  remand  upon  motion.  So  in  a  case  where  the  original 
complaint  alleged  certain  facts  as  to  the  defendant,  which  gave  no  removal  jurisdiction,  but 
the  removal  petition  contradicted  those  facts  and  averred  facts  which  gave  the  United  Statea 
court  jurisdiction,  held,  the  allegations  of  the  removing  defendant  must,  upon  a  motion  to  re- 
mand, prevail ;  and  the  suit,  therefore,  be  retained.  Mackaye  v.  Mallory,*  19  Blatch.,  165. 
.  §  8841.  A  petition  to  remove  a  cause  from  a  state  court  "to  the  circuit  or  district  court 
of  the  United  States,"  which  petition  was  granted,  in  this  form,  by  the  state  court,  creates  no 
uncertainty,  as  the  removal  can  be  only  to  the  circuit  court,  and  hence  is  no  ground  for  dis* 
missing  the  case.     McVaughter  v.  Cassily,*  4  McL.,  851. 

§  8842.  Where  an  action  of  ejectment  was  brought  by  a  citizen  of  Missouri  against  another 
citizen  of  Missouri,  who  pleaded  to  the  merits;  and  a  citizen  of  Illinois  was  then  made  co- 
defendant  in  the  suit  by  order  of  the  court,  but  filed  no  plea,  held,  the  suit  could  not  be 
removed  on  the  petition  of  the  two  defendants,  such  petition  stating  nothing  as  to  the  owner- 
ship of  ilie  ian'J,  or  the  relations  of  the  two  defendants  toward  each  other.  Qucere,  whether, 
if  the  original  defendant  had  disclaimed  all  right  in  the  land,  or  had  claimed  under  the  non- 
resident, such  non-resident  might  not  have  removed  the  case  under  the  act  of  July  27,  1866. 
Allin  v.  Robinson,*  1  Dill.,  119. 

§  3843.  The  allegation  in  a  petition  for  removal  that  a  controversy  is  between  "  the  above- 
named  plaintiff,  J.  W.,  as  assignee  of  the  estate  of  G.  N.  and  A.  N.,  who  was  at  the  com- 
mencement of  this  action,  and  now  is,  a  citizen  of  the  state  of  New  York,  and  the 
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above-named  G.  H.  W.,  as  assignee  in  bankruptcy  of  G.  N.  and  A.  N.  and  N.  &  Co.,  who  is, 
and  was  at  the  commencement  of  this  action,  a  citizen  of  the  state  of  Ohio,"  is  an  allegation 
of  personal  citi2senship  of  the  parties.    Wehl  v.  Wald,*  17  Blatch.,  842. 

S  8844.  A  petition  which  states  that  certain  defendants,  ''as  they  are  the  qualified  execu- 
tors "  of  a  certain  will,  were  and  are  citizens  of  the  state  of  New  York,  and  afterwards  avers 
that  the  controversy  is  '*  between  foreign  citizens  or  subjects  and  citizens  of  di£Ferent  states 
of  the  United  States,"  must  be  construed  to  mean  that  such  defendants,  ''sued  as  executors," 
were,  and  are,  citizens  of  New  York;  and,  consequently,  that  citizenship  is  adequately  ex- 
pressed.   Cooke  V.  Seligman,*  17  Blatch.,  453. 

§  884t5.  Where  parties  to  a  removal  petition  signed  the  same  by  attorney,  but  the  record  of 
the  state  court  stated  that  such  petition  was  duly  made  and  filed,  held,  the  petition  must  be 
regarded  as  the  act  of  the  parties,  and  no  objection  can  be  made  to  it  on  that  ground  in  the 
federal  court    IbidL 

8846.  All  the  defendants  must  join  in  the  petition  in  order  to  remove  under  section  13  of 
the  judiciary  act;  and  if  the  defendants  are  joint  and  several  tort-feasors,  and  the  plaintiff 
has  elected  to  sue  them  together,  then  no  one  of  them  can  remove  the  case  on  his  own  peti- 
tion alone.  So  held  where  an  action  on  the  case  for  conspiracy  was  brought  by  a  citizen  of 
Massachusetts  against  four  citizens  of  Maine,  and  it  was  attempted  to  remove  the  case  on  the 
petition  of  one  of  the  defendants.    Smith  v,  Rines,*  2  Sumn.,  338. 

§  8S47.  A  petition  for  removal  under  section  12  of  the  judiciary  act  must  state  the  grounds 
upon  which  removal  is  asked,  and  must  show  affirmatively  that  a  right  to  removal  exists. 
The  petitioner  must  furnish  security  for  entering  on  the  proper  day,  and  must  so  enter,  in  the 
federal  court,  certified  copies  of  the  process,  of  the  first  pleading  in  the  state  court,  of  the  pe- 
tition for  removal,  and  of  any  order  of  the  state  court  thereon.  So  held  in  a  case  where  the 
removing  party  filed  simply  a  copy  of  the  original  process.    McBratney  v.  Usher,*  1  Dill.,  367. 

§  8848.  Under  the  act  of  March  2,  1883,  all  that  the  removal  petition  need  show  is  that  the 
defendant  was  sued  for  or  on  account  of  acts  done  by  him  under  the  revenue  laws  of  the 
United  States,  or  under  color  thereof.    Abranches  v.  Schell,*  4  Blatch.,  256. 

§  3849.  A  case,  removed  under  the  act  of  July  27,  1866,  will  not  be  remanded  because  the 
petition  is  not  verified.    Allen  v.  Ryerson,*  2  Dill,  501. 

§  8$o0.  A  petition  for  removal  showed  facts  sufficient  therefor  under  the  act  of  March  8, 
1875.  The  petition  stated  that  the  cause  was  desired  to  be  removed  under  subdivision  8  of 
section  639  of  the  Revised  Statutes.  Held,  the  mistake  in  referring  to  the  wrong  statute  was 
immaterial.     Norris  v.  Mineral  Point  Tunnel  Co.,*  19  Blatch.,  201. 

g  8851.  Under  section  689,  Revised  Statutes,  a  petition  for  removal  need  not  be  verified  and 
signed  by  the  party  himself,  but  is  sufficient  if  verified  and  signed  by  his  attorney ;  and  no 
notice  of  the  application  for  removal  need  be  given  to  the  opposite  party.  Wormser  v.  Dahl- 
man,*  16  Blatch.,  319. 

§  8852.  In  order  to  remove  a  case  under  the  act  of  March  3,  1875,  facts  necessary  to  give 
the  federal  court  jurisdiction  !must  appear  either  in  the  petition  for  removal  or  in  some  other 
part  of  the  record.  And  where  in  a  suit  to  restrain  the  defendants  from  depositing  the  debris 
of  their  mines  in  a  certain  river,  there  was  a  demurrer,  and  then  a  petition  for  removal,  which 
set  forth  that  the  defendants  derived  the  title  to  their  mines  from  the  United  States,  and 
that  the  suit  involved  the  construction  of  certain  laws  of  the  United  States,  without  stating 
any  facts  to  show  the  rights  clsimed,  or  to  enable  the  court  to  see  whether  they  depended 
upon  such  construction  or  not,  held,  the  record  was  insufficient  to  show  a  case  removable 
under  section  2  of  the  above  act  as  being  a  suit  arising  under  the  laws  of  the  United  States. 
(Bradley,  J.,  dissenting.)    Gold  Washing  &  Water  Co.  r.  Keyes,*  6  Otto,  199. 

§  8858.  To  have  a  case  considered  as  removable  under  clause  2  of  section  2  of  the  act  of  1875, 
or  under  section  639  of  the  Revised  Statutes,  the  petition  must  set  forth  the  jurisdictional 
facts.     Smith  v,  Horton,*  7  Fed.  R.,  270. 

§  3854.  A  petition  and  bond  for  removal  under  the  act  of  March  3, 1875,  need  not  be  sworn 
to.    Connor  v,  Scott,*  4  Dill.,  242. 

§  8855.  A  petition  for  removal  under  the  act  of  1875  may  be  filed  in  vacation.  Osgood  t;. 
Chicago,  D.  &  V.  R.  R.  Co.,*  6  Bisa,  380. 

g  8850.  To  obtain  a  removal  under  the  act  of  March  3, 1875,  facts  sufficient  to  give  the  fed- 
eral court  jurisdiction  must  appear  either  in  the  petition  for  removal  or  in  some  other  part 
of  the  record.     Gold  Washing  &  Water  Co.  r.  Keyes,*  6  Otto,  199. 

§8857.  A  petition  for  removal  under  the  act  of  1875  may  be  amended;  and  it  does  not 
require  a  verification,  although  it  is  eminently  proper  that  it  be  verified.  Houser  v,  Clayton,* 
3  Woods,  273. 

§  8858.  Under  the  act  of  March  3,  1875,  a  petition  for  removal  is  sufficient  in  form,  al- 
though not  signed  or  sworn  to,  if  it  is  accompanied  by  a  sufficient  bond,  and  sets  out  citizen- 
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ship  of  parties,  amount  in  controversy,  filing  of  the  requisite  bond  and  prayer  for  removal. 
Removal  Cases,  10  Otto,  457. 

g  8899.  A  petition  for  the  removal  of  a  suit,  under  the  second  section  of  the  act  of  1875,  as 
being  a  suit  arising  under  the  laws  or  constitution  of  the  United  States,  must  state  the  exact 
facts,  and  distinctly  point  out  what  the  question  is,  and  how  and  when  it  will  arise,  which 
gives  jurisdiction  to  the  federal  court;  otherwise  the  case  will  be  remanded.  Trafton  v. 
Nougues.*  4  Saw.,  178, 

§  8800.  Bond. —  The  jurisdiction  of  the  federal  court  in  a  removal  case  does  not  depend 
upon  the  form  or  even  the  substance  of  the  bond  which  is  presented  to,  and  approved  by,  the 
state  court  before  removal.     Beede  v.  Cheeney,*  5  Fed.  R.,  888. 

§  8861.  A  removal  bond  which  is  not  executed  by  the  petitioners,  and  which  does  not  name 
them  as  obligors,  but  which  is  executed  by  two  other  persons  named  as  obligors,  is  neverthe- 
less sufficient,  under  the  act  of  1875,  if  it  is  presented  by  the  petitioners  as  the  bond  required, 
recites  that  they  have  filed  their  petition,  and  is  conditioned  as  the  act  provides.  Stevens  v. 
Richardson,*  9  Fed.  R.,  191. 

§  8863.  An  objection  to  the  form  of  a  removal  bond  cannot  be  taken  eighteen  months  after 
the  suit  has  been  removed  when  all  the  parties  consented  to  a  remoVal.  Hewey  v.  Illinois, 
etc.,  R'y  Co.,*  3  Fed.  R,  707. 

§  8868.  Want  of  acknowledgment  or  proof  of  the  execution  of  a  removal  bond  is  a  matter 
of  practice  for  the  state  court  to  pass  upon,  and  is  not  reviewable  in  the  federal  court  after  re- 
moval.   Couke  V.  Seligman,*  17  Blatch.,  452. 

§  8864.  Under  the  act  of  March  3,  1875,  a  bond  is  sufficient  in  form  if,  there  being  no  spe- 
cial bail  in  the  case,  it  secures  the  filing  of  a  transcript  of  the  record  at  the  proper  time,  and 
the  payment  of  any  costs  awarded  by  the  Unit€'d  States  court  if  the  case  is  found  to  be  im- 
properly removed.  One  surety  may  be  **  good  and  sufficient "  within  the  meaning  of  the 
statute.    Removal  Cases,  10  Otto,  457. 

§  8865.  The  clause  in  the  condition  of  a  removal  bond  that  the  defendants  shall  "  do  or 
cause  to  be  done  such  other  and  appropriate  acts,"  etc.,  is  a  sufficient  compliance  with  the 
requirement  of  section  3  of  the  act  of  lb75,  which  bays  that  the  bond  shall  provide  for  the  de- 
fendant's appearing  in  the  federal  court,  and,  entering  special  bail  in  the  suit  if  such  were 
originally  requisite  therein.     Cooke  v.  Seligman,*  17  Blatch.,  452. 

§  8866.  The  requirements  of  the  statutes  regulating  removals  must  be  strictly  complied 
with,  otherwise  the  jurisdiction  of  the  state  court  remains  undisturbed.  So  when  a  removal 
bond  was  left  blank  in  the  place  where  the  penal  sum  should  have  been  inserted,  and  was 
conditioned  merely  to  file  '*  copies  of  all  process,"  held,  the  bond  neither  created  any  liability, 
nor  was  it  conditioned  to  do  the  things  required  by  section  3  of  the  act  of  1875;  and  the  case 
must  be  remanded.    Burdick  v.  Hale,*  7  Biss.,  96. 

§  8867.  The  sufficiency  of  the  sureties  on  a  removal  bond,  under  the  act  of  March  8,  1875, 
is  entirely  a  question  for  the  state  court;  and  the  federal  court,  upon  a  motion  to  remand, 
will  not  inquire  into  the  matter.     Van  Allen  v.  Atchison  R  R.  Co.,*  1  McC,  598. 

§  8868.  The  removal  act  of  1875  repeals  that  part  of  the  removal  act  of  18(57  which  provides 
for  the  form  of  the  bond ;  and  therefore,  after  the  passage  of  the  act  of  1875,  a  removal  may 
be  had  under  the  act  of  1867,  although  the  bond  is  in  the  form  prescribed  by  the  act  of  1875. 
Farmers'  Loan  Co.  v.  C.  P.  &  S.  W.  R.  R.  Co.,*  9  Biss.,  133. 

§  8h69.  The  transcript  of  the  record  of  the  state  court  may  be  amended  after  it  is  filed  in 
the  United  States  court,  if  the  purpose  of  such  amendment  is  merely  to  show  more  clearly 
what  the  record  contains.  Qucere,  wiiether,  after  time  for  removal  has  passed,  any  amend- 
ment, stating  facts  not  appearing  in  the  record  of  the  state  court,  would  be  allowed.  Kaeiser 
V.  111.  Central  R.  R.  Co.,*  2  McC,  187. 

g  3870.  The  filing  of  an  imperfect  record  is  not  ground  for  remanding  a  cause.  Cook  v. 
Whitney,*  3  Woods,  715. 

§  8871.  The  jurisdiction  of  the  federal  court  is  not  lost  by  the  failure  to  file  a  transcript  of 
the  record  of  the  state  court  on  the  first  day  of  the  term.  For  good  cause  shown  it  may  be 
filed  subsequently ;  and  it  is  good  cause  that  the  petitioner  has  been  kept  in  the  state  court 
by  his  adversary,  and  forced  to  a  trial  there  on  the  merits.   Railroad  Co.  v.  Koontz,  14  Otto,  5. 

§  3872.  Accident  will  excuse  delay  in  filing,  after  removal,  the  transcript  of  the  record  of 
the  state  court;  but  mere  inadvertence  of  counsel  is  not  such  an  accident  that  the  United 
States  court  will  retain  a  case  where  the  transcript  was  not  filed  until  ten  days  after  the 
proper  time.     McLean  v.  St  Paul  &  Chicago  R'y  Co.,*  17  Blatch.,  363. 

§  8878.  When  the  transcript  of  the  record  consists  of  separate  papers,  each  duly  certified,  it 
is  a  sufficient  record.     Commercial  Bank  r.  Corbett,*  5  Saw.,  172, 

§  8S74.  Under  the  judiciary  act  a  defendant,  upon  removal,  must  file  in  the  United  States 
court  certified  copies  of  the  process  or  papers  by  which  the  suit  was  begun,  and  of  the  order 
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of  the  state  court  for  their  transmission.  The  plaintiff  must  then  file  a  new  declaration  ac- 
cording to  the  practice  of  the  United  States  court;  and  until  this  is  done  he  cannot  enter  a 
rale  to  plead  or  a  default.     Martin  v.  Kanouse,*  1  Blatch.,  149. 

§  4t875.  A  defendant  having  removed  a  case  under  section  12  of  the  judiciary  act,  but  hav- 
ing failed  to  appear  in  the  federal  court,  or  to  file  the  transcript  there,  field,  the  plaintiff  may 
have  the  case  remanded,  or  he  may  elect  to  treat  it  as  pending  in  the  federal  court,  and,  in 
the  latter  event,  may  himself  file  the  transcript  and  have  the  suit  docketed.  Hyde  v.  Phoenix 
Insurance  Co.,*  3  Dill.,  525. 

§  8876.  Where  a  case  is  transferred  from  a  state  court  under  the  act  of  1789,  it  is  not  neces- 
sary that  the  papers  sent  up  should  contain  any  averment  as  to  the  citizenship  of  the  defend- 
ant    Brownell  v.  Gordon,*  McAi.,  207. 

§  3877.  The  removing  party  filed  a  copy  of  the  record  of  the  state  court  three  days  after 
the  term  of  the  United  States  court  had  begun.  Held  that,  under  the  act  of  1875,  the  copy 
should  have  been  filed  on  the  first  day  of  the  term,  and,  the  case  not  coming  within  the  ex- 
ceptions provided  for  in  section  7  of  the  act,  it  must  be  remanded.  McLean  v,  St.  Paul  & 
Chicago  R'y  Co.,»  16  Blatch.,  809. 

§  8878.  The  only  necessary  consequence  of  failure  to  file  the  record  of  the  state  court  in  the 
federal  court  on  the  day  required  by  the  act  of  March  3,  1875,  is  to  create  a  liability  on  the 
removal  bond.  If,  however,  there  is  inexcusable  delay,  amounting  to  laches,  and  prejudicing 
the  other  party,  the  cause  will  be  remanded.  So,  where  forty-three  days  elapsed  between  the 
filing  of  the  petition  and  the  filing  of  the  transcript,  but  it  did  not  appear  that  the  other  party 
had  been  prejudiced  by  the  delay,  held,  the  cause  would  not  be  remanded.  Kidder  v.  Feat- 
teau.*  1  McC,  323. 

§  3870.  The  filing  of  the  record  of  the  state  court  in  the  federal  court  on  or  before  the  first 
day  of  its  session  next  after  the  filing  of  the  removal  petition  is  not,  under  the  act  of  March 
3,  1875,  a  jurisdictional  fact,  but,  upon  failure  to  do  so,  the  federal  court  will  exercise  its  dis- 
cretion ;  and  will  remand  or  not,  as  seems  to  it  most  conducive  to  justice.  Jackson  v.  Mut- 
ual Insurance  Co.,*  3  Woods,  413. 

§  3880.  AVhen  the  record  of  a  removed  case  is  already  before  the  federal  court,  there  is  no 
need  of  a  writ  of  certiorari  under  the  provisions  of  the  act  of  3iarch  3,  1875,  since  the  object 
of  that  writ  is  merely  to  bring  the  record  into  the  federal  court.  Scott  t\  C.  &  S.  R.  R.  Co., 
«  Biss.,  529. 

§  3881.  Under  the  removal  act  of  March  8,  1875,  the  record  need  not  be  certified  by  the 
judge,  nor  need  the  petition  be  accompanied  by  an  affidavit.  Osgood  v.  Chicago,  D.  &  V.  R. 
R.  Co.,*  6  Biss..  830. 

§  88S2.  The  federal  court  will  grant  a  certiorari,  under  the  removal  act  of  March  8,  1876, 
only  when  the  clerk  of  the  state  court  wrongfully  refuses  to  certify  a  copy  of  the  record  to 
the  federal  court.  If  the  removing  party  has  obtained  a  certified  copy  of  the  record,  he  must 
«nter  it  at  the  proper  time,  and  if  he  does  not  he  is  guilty  of  laches,  and  loses  his  right  of 
removal,  and  the  federal  court  cannot  grant  a  certiorari  commanding  the  state  court  to  re- 
move the  suit.    Broadnax  v,  Eisner,  13  Blatch.,  860. 

§  3883.  AfRdavit.—  Any  proper  officer  of  a  corporation,  particularly  the  president,  can 
make  the  requisite  affidavit  under  the  act  of  March  2,  1867.  Miunett  v.  M.  &  St.  P.  R.  R. 
Ck).,*  3  Dill.,  460. 

§  3884.  To  secure  a  removal  under  the  judiciary  act  it  is  not  necessary  that  the  removal 
petition  be  supported  by  an  affidavit  nor  that  it  be  sworn  to.    Sweeney  v.  Coffin,*  1  Dill.,  78. 

§8885.  If  an  affidavit  is  headed  '*In  the  Supreme  Court  of  New  York,"  and  the  affiant 
states  that  *' he  has  reason  to  believe  and  does  believe  that  from  prejudice  and  local  infiu- 
cnce  '*  he  *'  will  not  be  able  to  obtain  justice  in  this  court,"  held,  this  is  a  substantial  compli- 
ance with  the  provision  of  the  act  of  March  2,  1867.  requiring  an  affidavit  to  be  filed  in  the 
state  court  stating  that  the  affiant  '*has  reason  to  and  does  believe  that  from  prejudice  and 
local  infiuence  he  will  not  be  able  to  obtain  justice  in  such  state  court."  Bo  wen  v.  Chase,* 
7  Blatch.,  255. 

§  3886.  When  a  case  is  sought  to  be  removed  under  the  act  of  March  2, 1867,  on  the  ground 
of  prejudice  or  local  infiuence,  the  affidavit  setting  forth  such  fact  must,  in  absence  of  a  con- 
trolling United  States  statute,  be  taken  and  certified  in  the  manner  provided  by  the  law  of 
the  state  where  the  suit  is  brought  in  respect  to  affidavits  to  be  used  in  the  state  courts.  So 
held  in  a  case  brought  in  New  York,  where  the  affidavits  were  not  certified  in  compliance 
with  the  New  York  statute.    Ibid, 

§  3887.  Notice. —  No  notice  of  filing  a  petition  for  removal  need  be  given  to  the  opposite 
party.     Stevens  v.  Richardson,*  9  Fed.  R.,  191 ;  Wehl  v.  Wald,*  7  Blatch.,  342. 

§  8888.  No  notice  of  filing  a  removal  petition  need  be  given  to  the  opposite  party.  The 
application  for  removal  is  ex  parte,  and  depends  upon  the  papers  upon  which  it  is  founded; 
and  if  they  are  regular  the  court  has  no  discretion.    Fisk  v.  U.  P.  R.  R.  Co.,*  8  Blatch.,  248. 

619 


8889^904.  PRACTICE.— REMOVAL  OF  SUITS. 

§  8889.  Where  the  notice  of  the  motion  for  the  remoTal  of  a  case  from  a  state  to  a  federal 
court  stated  that  it  was  under  the  act  of  1867,  which  had  in  fact  been  repealed,  it  was  held 
that  the  right  of  removal  did  not  depend  upon  the  contents  of  the  notice.  Minnett  v.  Mil- 
waukee, etc.,  R.  R.  Co.,*  13  Alb.  L.  J.,  254;  8  Dill..  480. 

§  8890.  The  state  court  could  not  withhold  the  removal  if  the  existing  laws  in  regard  to  the 
petition,  affidavits  and  security  were  complied  with.     Ibid, 

§8891.  Sereral  defendants. —  Where  one  of  two  defendants  in  a  state  court  removes  a 
ease  as  to  himself,  the  order  of  the  federal  court  that  the  cause  *' proceed  in  this  court  the 
same  as  if  it  had  been  originally  brought  herein,"  should  be  modified  so  as  to  provide  that 
the  cause  proceed  in  the  federal  court  against  the  removing  defendant  as  if  it  had  been 
brought  in  such  court  against  him.     Dart  v.  McKinney,*  9  Blatch.,  359. 

§  8893.  Prior  to  the  act  of  July  27,  1866,  all  the  defendants  were  required  to  join  in  a  peti- 
tion for  removal ;  and  there  is  nothing  allowing  a  contrary  practice  in  the  second  section  of 
the  act  of  July  27,  1868.     Gard  v,  Durant,*  4  Cliff.,  113. 

§  8898.  All  the  parties  claiming  the  right  of  removal  under  the  act  of  July  27,  1868  (U.  S. 
Stat,  at  Large,  226),  need  not  have  joined  in  the  petition  at  the  time  it  is  presented ;  but  may 
c^PP'7.  ^or  removal  afterwards  as  they  are  served  with  process  or  otherwise  brought  into  court. 
Fisk  V,  U.  P.  R.  R.  Co.,*  8  Blatch.,  243. 

g  8894.  A  removal  by  one  defendant  removes  the  whole  case,  without  the  joinder  of  the 
other  defendants  in  the  petition  for  removaL  Stapleton  v,  Reynolds,*  16  Am.  L.  Reg., 
N.  a,  48. 

§  8895.  Generally* —  Where  a  suit  has  been  properly  removed  from  a  state  to  a  federal 
court,  an  amendment  consisting  of  a  claim  by  an  indorsement  from  citizens  of  the  defend- 
ant's state  will  not  oust  the  jurisdiction  of  the  court.    Green  v.  Custard,  23  How.,  484,  486. 

§  3896.  An  objection  to  the  removal  of  a  cause  on  the  ground  of  failure  to  comply  with 
some  of  the  requirements  of  the  statute  comes  too  late  after  three  years.  French  v.  Hay,* 
22  Wall.,  238. 

§  8897.  When  a  case  has  been  pending  in  the  United  States  court  seven  or  eight  years  after 
its  removal,  it  is  too  late  to  object  to  irregularities  in  the  removal  proceedings.  Edgerton 
V.  Gilpin,*  3  Woods,  277. 

§  8898.  Where  a  petition  and  bond  for  removal  were  filed  on  the  4th  of  February,  and  the 
first  session  of  the  federal  court  began  on  the  last  Monday  of  February,  but  the  record  was 
not  filed  until  the  first  day  of  the  April  term,  the  case  was  remanded,  with  costs.  Bright  t;. 
Milwaukee  &  St.  Paul  R.  Co.,*  14  Blatch.,  214. 

§  8S99.  If  the  removal  proceedings  have  conformed  to  the  provisions  of  the  act  of  July  27, 
1868,  the  existence  and  validity  of  the  alleged  defense,  set  forth  in  the  petition,  cannot  be  de- 
termined on  an  interlocutory  motion,  but  only  on  formal  pleadings  and  proofs  in  the  federal 
court.    Jones  v.  Oceanic  Co.,*  11  Blatch.,  406. 

§  8900.  When  the  record  shows  that  a  case  is  removed  from  a  state  to  a  circuit  court  on  the 
ground  of  citizenship  of  the  parties,  the  jurisdiction  of  the  circuit  court  is  not  lost  because 
the  facts  showing  jurisdiction  are  not  set  out  in  the  complaint.  De  Briges  v,  Sperry,  5  Otto, 
401. 

§  8901.  I'he  question  whether  a  new  complaint  or  declaration  should  have  been  filed  6n  re- 
moval of  a  cause  from  'a  state  to  a  federal  court  is  one  of  practice,  and  not  one  for  which 
error  will  lie.     uEtna  Ins.  Co.  v.  Weide,  9  Wall.,  677. 

§  8902.  Where  a  suit  brought  in  August,  1875,  was  removed  to  the  federal  court  under  sub- 
division 3  of  section  639,  Revised  Statutes,  it  was  held  that  the  bond  must  conform  to  the  re- 
quirements of  the  act  of  1875.    Torrey  v.  The  Great  Locomotive  Works,*  14  Blatch.,  269. 


6.   When  Petition  Should  he  Filed. 

SuMKARY —  Under  Revised  Statutes,  section  639,  and  act  of  1875,  §  3903. —  Decision  on  question 

of  time  reviewable  on  error,  §  3904.—  Under  act  of  1875,  §  8905. 

§  8903.  Subdivision  3  of  section  639,  Revised  Statutes,  is  not  repealed  by  the  act  of  March 
3,  1875.  Therefore  causes  may  continue  to  be  removed,  after  the  passage  of  the  latter  act,  by 
filing  a  petition  at  any  time  before  trial  or  final  hearing,  provided  the  petition  is  accompanied 
by  an  affidavit  alleging  '*  prejudice  or  local  influence;"  and  the  suit  is  between  a  citizen  of 
the  state  in  which  it  is  brought  and  a  citizen  of  another  state.    Cooke  v.  Ford,  §§  3906-8909. 

§8904.  Under  the  removal  act  of  1875,  an  order  made  by  a  circuit  court  remanding  a  case 
to  the  state  court,  because  the  petition  for  removal  was  not  filed  in  time,  is  reviewable  by  the 
supreme  court  of  the  Ucited  States  on  appeal  or  writ  of  error,  without  regard  to  the  amount 
involved.     Babbitt  t\  Clark,  §§  3910-3912. 
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§  8905.  Under  the  act  of  1875  the  petition  for  removal,  to  be  in  time,  must  be  filed  at  the 
first  term  of  the  state  court  at  which  the  cause,  as  a  cause,  is  triable.    IbicL 
[Notes.—  See  §§  8918-8997.] 

COOKE  V.  FORD. 

(Circuit  Court  for  Kentucky:  2  Flippin,  22-^3.    1877.) 

Statement  of  Facts. —  There  was  judgment  by  default  against  one  of  two 
defendants.  The  other,  Arnold,  pleaded  to  the  issue;  there  was  a  mistrial,  and 
after  the  passage  of  the  act  of  1S75  Arnold  filed  a  petition  for  the  removal  of 
the  cause  from  the  state  court  in  which  it  was  pending  to  the  United  States 
circuit  court,  together  with  an  "affidavit  of  prejudice  and  local  influence." 
Plaintiff  Cooke  appeared  and  moved  to  remand  the  cause. 

Opinion  by  Ballard,  J. 

The  sole  ground  of  the  motion  is  that  the  petition  for  removal  was  filed  in 
the  state  court  too  late. 

The  counsel  of  plaintiff,  with  a  frankness  characteristic  of  those  counsel 
only  who  perceive  with  clearness  the  true  question  involved  in  a  case,  con- 
cedes that  the  defendant's  application  for  a  removal  is  literally  covered  by  the 
provisions  of  the  third  subdivision  of  section  639  of  the  Revised  Statutes;  and 
he  stakes  his  case  on  the  position  that  these  provisions.are  repealed  by  the  act 
of  March  3,  1875.    Statutes  at  Large,  vol.  18,  p.  470. 

The  question  thus  presented  for  a  decision  is  a  narrow  one,  but  it  is  by  no 
means  free  from  difficulty.  Neither  the  researches  of  counsel  nor  my  own 
examination  have  developed  any  case  which  decides  or  even  throws  much 
light  upon  the  question.  The  only  authority  to  which  I  have  been  referred 
bearing  on  the  precise  question  at  issue  is  the  late  pamphlet  by  Judge  Dillon, 
on  the  ^'  Removal  of  Causes  from  State  to  Federal  Courts."  The  learned 
author,  after  indicating  doubtfully  his  own  opinion  that  the  part  of  subdivis- 
ion 3  which  refers  to  the  time  of  removal  is  not  repealed  by  the  act  of  1875, 
says:  "This  has  been  decided  to  be  so  in  the  eighth  circuit  by  Mr.  Justice 
Miller,  and  generally  in  the  courts  of  that  circuit,  and,  so  far  as  we  are  ad- 
vised, by  the  circuit  courts  elsewhere." 

§  3906.  Subdivision  3  of  section  689 j  Revised  Statutes^  is  not  repealed  hy  the 
oct  of  March  3,  1875, 

I  should  be  disposed  to  follow  without  question  a  single  decision  of  so  em- 
inent a  judge  as  Mr.  Justice  Miller  if  such  decision  were  supported  by  a  writ- 
ten opinion,  and  I  should  certainly  not  hesitate  to  follow  the  settled  rule  of 
decision  in  the  several  circuits;  but  the  bare  statement  that  Judge  Miller  has 
decided  the  question  on  the  circuit,  that  his  decision  has  been  followed  in  his 
circuit,  and,  as  far  as  known,  in  other  circuits,  though  made  by  so  accurate 
an  author  as  the  able  judge  of  the  eighth  circuit,  cannot  dispense  with  the 
necessity  of  an  independent  examination  of  the  question.  Counsel  have  there- 
fore discussed  the  question  before  me  as  an  open  one,  and  as  such  I  propose 
to  consider  it.  In  prosecuting  this  examination  I  shall  not  refer  to  the  acts 
of  congress  relating  to  the  removal  of  causes  which  were  passed  prior  to  the 
Eevised  Statutes.  As  the  Bevised  Statutes  repealed  all  such  prior  acts,  refer- 
ence to  them  would,  I  think,  tend  only  to  embarrass  the  inquiry.  Indeed,  the 
proposition  discussed  by  counsel  renders  such  reference  supererogatory.  The 
defendant's  counsel  rests  his  right  to  the  removal  on  the  ground  that  the  third 
subdivision  of  section  639  of  Revised  Statutes  is  still  in  force;  and  the  plaint- 
iff's counsel  fests  his  motion  to  remand  on  the  ground  that  it  is  repealed. 
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Plaintiff's  counsel  does  not  of  course  insist  that  it  is  in  terras  repealed,  but 
he  maintains  that  its  provisions  are  inconsistent  with  those  of  the  act  of  1875^ 
and  hence  that  it  is  repealed  by  the  express  provision  of  that  act,  which  de- 
clares that  "all  acts  or  parts  of  acts  in  conflict  with  the  provisions  of  this  act 
are  hereby  repealed."  I  shall,  for  a.  like  reason,  confine  013^  attention  to  the 
provisions  of  the  statute  which  relate  to  the  removal "  of  controversies  between 
citizens  of  different  states,"  and  shall  omit  all  reference  to  the  provisions  con- 
tained in  them  which  prescribe  the  amount  necessary  to  give  the  court  juris- 
diction. 

§  3907.  Construction  of  statute.  Act  of  March  5,  1875^  compared  with  sec- 
tion 689  of  Revised  Statutes,     Result  of  the  comparison. 

Omitting,  then,  all  except  what  is  necessary  to  elucidate  the  question  before 
us,  let  us  bring  the  provisions  of  the  Revised  Statutes  and  of  the  act  of  1875 
together,  and  we  shall  then  be  the  better  able  to  see  whether  the  latter  are  in 
conflict  with  the  former. 

Section  639  of  the  Revised  Statutes  provides  that  "  any  suit  commenced  in 
a  state  court  .  .  .  may  be  removed  for  trial  into  the  circuit  court.  .  .  . 
First.  When  the  suit  is  ...  by  a  citizen  of  the  state  wherein  it  is  brought 
and  against  a  citizen  of  another  state.  Second.  When  the  suit  is  by  a  citizen 
of  the  state  wherein  it  is  brought  against  a  citizen  of  the  same  and  a  citizen  of 
another  state.  Third.  When  the  suit  is  by  a  citizen  of  the  state  in  which  it  is 
brought  and  a  citizen  of  another  state." 

The  act  of  1875  authorizes  the  removal  of  any  suit  of  a  civil  nature  .  .  . 
now  pending  or  hereafter  brought  in  a  state  court  in  which  there  shall  be  a 
controversy  between  citizens  of  different  states.  In  the  first  case  the  suit  may 
be  removed  on  the  petition  of  the  defendant  only,  filed  in  the  state  court  at 
the  time  of  entering  his  appearance  in  said  court.  In  the  second  case  the  suit, 
as  against  the  citizen  of  another  state,  may  be  removed  on  his  petition  filed 
at  any  time  before  trial  or  final  hearing.  In  the  third  case  the  suit  may  be 
removed  by  the  citizen  of  the  state  other  than  that  in  which  the  suit  is  brought, 
whether  he  be  plaintiff  or  defendant,  on  his  petition  filed  at  any  time  before 
trial  or  final  hearing  of  the  suit,  if  before  or  at  the  time  he  files  his  petition 
he  makes  and  files  in  the  state  court  an  affidavit  stating  that  he  has  reason  to 
believe,  and  does. believe,  that  from  prejudice  or  local  influence  he  will  not  be 
able  to  obtain  a  fair  trial  in  the  state  court, 

In  the  last  case  (act  of  1875)  the  suit  may  be  removed  by  either  party  — 
whether  he  be  plaintiff  or  defendant  —  a  citizen  of  the  state  in  which  the  suit 
is  brought,  or  a  citizen  of  another  —  on  his  petition  filed  in  the  state  court, 
before  or  at  the  term  at  which  the  suit  could  be  first  tried  and  before  trial. 

The  first  subdivision  of  section  639  is  doubtless  superseded  by  the  more 
comprehensive  provisions  of  the  act  of  1875;  and  there  is  much  ground  for 
the  position  that  the  second  subdivision  is  likewise  superseded  by  a  provision 
in  the  act  of  1875  which  has  not  been  here  mentioned;  but  I  cannot  perceive 
that  subdivision  3  is  superseded  by  the  latter  act,  or  that  the  provisions  of  the 
two  are  in  any  respect  inconsistent. 

The  act  of  1875  provides  that  when  the  suit  presents  a  controversy  between 
citizens  of  different  states  it  may  be  removed  by  either  party  on  his  petition, 
filed  before  or  at  the  term  at  which  the  suit  could  be  first  tried  and  before  the 
trial.  Subdivision  3  provides  that  when  the  suit  is  between  a  citizen  of  the 
state  in  which  it  is  brought  and  a  citizen  of  another  state,  such  citizen  of 
the  other  state  may  remove  it  on  petition  filed  at  any  time  before  the  trial  or 
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final  hearing,  if  before  or  at  the  time  he  files  the  petition  he  makes  his  affida- 
vit of  *'  prejudice  or  local  influence." 

Taking  the  provisions  together  it  follows: 

First.  That  do  citizen  of  a  state  in  which  a  suit  is  brought  can  remove  it, 
except  on  petition  filed  before  or  at  the  term  the  suit  might  first  be  tried. 

Second,  That  when  the  suit  is  between  citizens  of  different  states,  neither  of 
whom  is  a  citizen  of  the  state  in  which  the  suit  is  brought,  neither  party  can 
remove  it  except  on  petition  filed  before  or  at  the  term  the  suit  might  be  first 
tried. 

§  3908.  A  citizen  of  a  different  state  from  that  in  which  the  suit  is  brought 
may  remove  it  at  any  time  before  trial  or  final  hearing  upon  affidavit  of  preju- 
dice. 

Third.  But  when  the  suit  is  between  a  citizen  of  the  state  in  which  it  is 
brought  and  a  citizen  of  another  state,  the  latter  may  remove  it  on  petition 
filed  at  any  time  before  the  trial  or  final  hearing,  if  before  or  at  the  time  he 
files  his  petition  he  makes  an  affidavit  of  "  prejudice  or  local  influence."    * 

The  first  and  second  propositions  are  founded  on  the  act  of  1875,  and  the 
third  on  subdivision  3,  and  thus  reading  the  provisions  of  these  statutes, 
they  seem  to  me  entirely  consistent;  nay,  it  appears  that  the  failure  of  the  act 
of  1875  to  repeal  subdivision  3  was  suggested  by  a  sound  policy.  In  a  suit 
between  citizens  of  different  states,  when  neither  party  is  a  citizen  of  the 
state  in  which  the  suit  is  brought,  there  is  no  ground  for  investing  either  party 
with  more  than  his  strict  right  of  removal.  There  is  no  ground  for  supposing- 
that  "prejudice  or  local  infiuence "  will  affect  one  party  more  than  the  other, 
and  therefore  no  ground  of  extending  the  time  of  his  application  beyond  an 
early  stage  in  the  cause.  So  when  the  suit  is  between  a  citizen  of  the  state  in 
which  it  is  brought  and  a  citizen  of  another  state,  there  is  no  ground  for  sup- 
posing that  "prejudice  or  local  influence"  will  operate  against  the  former,  and 
therefore  there  is  no  ground  for  extending  the  term  of  his  application;  but 
when  the  suit  is  between  a  citizen  of  the  state  in  which  it  is  brought  and  a 
citizen  of  another  state,  there  may  be  many  instances  where  "  prejudice  or 
local  influence"  may  prevent  justice  being  done  the  latter.  This  prejudice  or 
local  influence  may  not  exist  in  the  first  stages  of  the  cause,  or,  if  it  existed,  it 
may  not  then  be  discovered.     It  may  be  subsequently  developed. 

There  seems,  then,  to  be  the  most  substantial  reason  for  allowing  such  citi- 
zen of  another  state  to  remove  a  suit  at  any  stage  before  trial  or  final  hearing 
when  it  appears  that,  owing  to  such  "prejudice  or  local  influence,"  he  cannot 
obtain  justice  in  the  state  court.  Here  I  might  rest  the  argument,  but  I  think 
it  possible  to  make  the  demonstration  still  more  complete. 

Subdivisions  1  and  3  of  section  639,  and  the  act  of  1875,  all  authorize  the 
removal  of  a  suit  on  the  petition  of  the  defendant  when  the  suit  is  by  a 
citizen  of  the  state  in  which  it  is  brought  against  the  citizen  of  another  state. 
Of  course  I  know  that  subdivision  3  also  authorizes  the  removal  of  such 
a  suit  on  the  petition  of  the  plaintiff  when  he  is  not  a  citizen  of  the  state  in 
which  the  suit  is  brought,  and  that  the  act  of  1875  not  only  authorizes  the 
removal  of  such  suits,  but  of  all  suits  between  citizens  of  different  states  at  the 
instance  of  either  party.  But,  as  I  wish  to  compare  the  provisions  which  re- 
late to  the  same  character  of  suit,  and  to  a  removal  demand  by  the  same  party, 
I  omit  all  reference  to  the  provisions  of  subdivision  3  and  the  act  of  1875 
which  relate  to  a  removal  on  the  application  of  the  plaintiff;  and  I  also  omit 
all  reference  to  the  provisions  of  the  act  of  1875  which  authorize  a  removal 
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in  any  suit  between  citizens  of  different  states,  though  neither  party  is  a  citizen 
of  the  state  wherein  the  suit  is  brought.  I  omit  them  because  their  presence 
only  obscures  the  inquiry,  by  diverting  attention  from  the  true  question,  namely, 
the  consistency  or  inconsistency  between  subdivisions  1  and  3  and  the  act 
of  1875,  as  they  all  relate  to  a  suit  of  the  same  character;  that  is,  to  a  suit 
by  a  citizen  of  the  state  in  which  it  is  brought  against  a  citizen  of  another 
state,  and  to  a  removal  demanded  by  the  same  party. 

I  repeat,  then,  that  subdivisions  1  and  3,  and  the  act  of  1875,  all  author- 
ize the  defendant  to  demand  a  removal  in  a  suit  by  a  citizen  of  the  state  in 
which  the  suit  is  brought  against  a  citizen  of  another  state.  By  subdivision 
1  he  may  have  a  removal  on  petition  filed  at  the  time  he  enters  his  appear- 
ance in  the  state  court.  By  the  act  of  1875  he  may  have  it  on  petition  filed 
before  or  at  the  term  the  cause  could  be- first  tried,  and  before  the  trial.  By 
the  third  subdivision  he  may  have  it  on  petition  filed  before  the  trial  or  final 
hearing  of  the  suit,  if  before  or  at  the  time  of  filing  of  said  petition  he  make 
and  file  an  affidavit  as  to  prejudice  or  local  influence. 

'  It  is  thus  readily  seen  that  the  provision  of  the  act  of  1875  is  inconsistent 
with  that  of  subdivision  1.  Each  covers  precisely  the  same  ground,  and,  of 
course,  both  cannot  stand.  But  it  is  just  as  readily  seen  that  there  is  no  in- 
consistency whatever  between  subdivision  3  and  the  act  of  1875.  The  one 
confines  the  application  to  a  limited  time;  the  other  extends  the  time  for  a 
good  and  substantial  reason.  Indeed  it  must  be  seen  that  there  is  as  perfect 
consistencv  between  subdivision  3  and  the  act  of  1875  as  between  subdivisions 
1  and  3. 

I  have  not  overlooked  the  opposing  argument  founded  on  the  title  and  scope 
of  the  act  of  1875.  It  is  entitled  "  An  act  to  determine  the  jurisdiction  of  the 
circuit  courts  of  the  United  States,  and  to  regulate  the  removal  of  causes  from 
state  courts,  and  for  other  purposes."  To  determine  the  jurisdiction  of  circuit 
courts  seems  to  imply  that  this  act  only  is  to  be  referred  to  in  order  to  deter- 
mine what  the  jurisdiction  of  the  circuit  court  is.  "  To  regulate  the  removal  of 
causes  from  the  state  courts  "  seems  to  imply  that  in  this  act  only  are  to  be 
found  the  rules  which  govern  the  removal  of  causes.  But  the  title  of  an  act 
is  entitled  to  little  or  no  consideration  in  determining  the  meaning  of  provis- 
ions found  in  the  body,  and  can  never  work  the  repeal  of  a  prior  act  by  its 
own  force.  If  the  provisions  of  the  last  act  are  consistent  with  those  of  the 
first,  such  consistent  provisions  remain  in  force,  however  clearly  the  legislature 
may  have  indicated  in  the  title  of  the  last  act  an  intention  to  repeal  the 
former. 

Nor  is  the  argument  founded  on  the  scope  of  the  act  more  forcible.  Its 
scope  is  indeed  broad.  It  greatly  enlarges  the  civil  jurisdiction  of  the  circuit 
courts,  but  it  does  not  embrace  the  whole.  It  limits  the  jurisdiction  which  it 
confers  to  suits  "where  the  matter  in  dispute  exceeds  $500;"  but  there  are 
several  provisions  of  the  Eevised  Statutes  which  extend  the  jurisdiction  to 
suits  involving  less  than  this  amount.  See  section  629,  subdivisions  10, 11, 12, 
16  and  17.  Nor  can  it  be  contended  that  it  embraces  all  prior  acts  which  con- 
fer jurisdiction  or  authorize  removal  of  suits.  See  sections  640,  641,  643,  Re- 
vised Statutes.  Of  course,  as  it  does  not  embrace  all  prior  acts  which  confer 
jurisdiction  or  authorize  removal  of  suits,  and  does  not,  in  terms,  repeal  them, 
it  cannot,  under  any  rule  of  interpretation,  be  held  to  repeal  them  by  implica- 
tion. 

At  one  time  during  the  course  of  this  investigation  I  was  strongly  inclined 
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to  think  that  although  the  act  of  1875  does  not,  either  in  terms  or  by  implica- 
tion, repeal  all  prior  acts  which  relate  to  the  removal  of  civil  causes  from 
state  courts  to  the  circuit  courts  of  the  United  States,  it  should  be  held  to  fur- 
nish the  one  rule  for  the  removal  of  all  such  suits  as  it  authorized  to  be  re- 
moved, and  thus  to  repeal  all  prior  acts  which  prescribe  a  different  rule;  that 
as  it  authorizes  and  prescribes  a  rule  for  the  removal  of  all  suits  in  which 
there  is  a  controversy  between  citizens  of  different  states,  it  repeals  by  impli- 
cation all  prior  acts  which  relate  to  the  removal  of  similar  suits,  and  that  as 
subdivision  3  does  relate  to  the  removal  of  a  similar  suit,  that  is,  a  suit  be- 
tween a  citizen  of  the  state  where  it  is  brought  and  a  citizen  of  another 
state,  which  is  certainly  included  in  a  suit  between  citizens  of  different  states, 
it  is  repealed.  But  subsequent  reflection  has  satisfied  me  that  this  argument 
is  more  specious  than  sound,  and  that  its  whole  force  is  derived  from  its  omis- 
sion to  notice  the  provision  in  subdivision  3  relating  to  "  prejudice  and  local 
influence,"  which  is  nowhere  found  in  the  act  of  1875. 

It  is  true,  I  suppose,  that  congress  cannot  authorize  the  removal  of  a  suit  in 
the  circuit  court  of  which  it  cannot  confer  original  jurisdiction  on  that  court, 
and  it  is  true  that  congress  cannot  confer  jurisdiction  on  the  circuit  court  to 
try  an  ordinary  suit  between  citizens  of  the  same  state  on  the  ground  of 
prejudice  against  one  party  or  of  local  influence  of  the  other;  but  it  is  also 
true  that  within  the  constitutional  limits  of  the  jurisdiction  it  may  vest  the 
right  of  removal  upon  such  grounds  as  it  deems  best.  It  may  authorize  none 
to  b3  removed  except  on  the  ground  of  prejudice  in  the  state  tribunal  against 
the  party  asking  the  removal,  or  the  local  influence  of  the  opposite  party,  or 
it  may  authorize  the  removal  of  suits  between  citizens  of  different  states 
where  nothing  more  is  shown  than  different  citizenship  at  one  stage  of  the 
proceedings,  and  the  same  suits  to  be  removed  at  another  stage,  when  preju- 
dice, local  influence  or  other  matter  is  shown.  Now  this  is  precisely  what  is 
ax^complished  by  the  joint  operation  of  the.  act  of  1875  and  subdivision  3. 
The  former  requires  the  application  for  the  removal  of  all  suits,  including  a 
suit  between  a  citizen  of  the  state  in  which  it  is  brought  and  a  citizen  of  an- 
other state,  when  nothing  more  than  different  citizenship  appears,  to  be  made 
before  or  at  the  time  at  which  the  cause  could  be  first  tried.  The  latter  al- 
lows the  application  for  removal  of  such  a  suit  to  be  made  at  any  time  before 
trial  or  final  hearing,  when  it  also  appears  that  the  applicant  is  not  a  citizen 
of  the  state  wherein  the  suit  is  brought,  and  that,  owing  to  prejudice  or  local 
influence,  he  could  not  obtain  justice  in  the  state  court. 

§  3909.  Repeal  of  statute  hy  implication  is  not  favor ecL  The  two  statutes 
must  he  irreconcilable. 

But  were  the  consistencv  between  the  act  of  1875  and  of  subdivision  3  less 
apparent,  I  should  still  be  constrained,  in  view  of  the  leaning  of  courts  against 
implied  repeals,  to  hold  that  the  latter  is  still  in  force.  "  To  repeal  a  statute  by 
implication  there  must  be  such  positive  repugnancy  between  the  provisions  of 
the  new  law  and  the  old  that  they  cannot  stand  together  or  be  consistently  rec- 
onciled." Wood  V.  United  States,  IG  Pet.,  342;  McCool  v.  Smith,  1  Black, 
459;  United  States  v.  Tynen,  11  Wall.,  92;  Hartford  v.  United  States,  8 
Cranch,  109;  Brown  v.  County  Commissioners,  21  Penn.,  27;  Brown  v.  Dean, 
6  Hill,  221;  Daviess,  etc.  v.  Fairbairn,  etc.,  3  How.,  639;  Potter's  Dwarris  on 
Statutes,  154;  Sedgwick  on  Statute  and  Constitutional  Law%  129. 

In  Wood  V.  United  States,  Mr.  Justice  Story  said:  '^ There  must  be  a  posi- 
tive repugnancy  between  the  provisions  of  the  new  laws  and  those  of  the  old; 
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and,  even  then,  the  old  law  is  repealed  bj'  iraplication  only  pro  iaMo  to  the  ex- 
tent of  the  repngnancv."  In  McCooI  v.  Smith,  Mr.  Justice  Swayne,  quoting  Mr. 
Sedgwick,  said:  ''A  repeal  by  implication  is  not  favored."  '*The  leanmg  of 
the  courts  is  against  the  doctrine,  if  it  be  possible  to  reconcile  the  two  acts  of 
the  legislature  together." 

Mr.  Dwarris  says:  "Every  affirmative  statute  is  a  repeal  of  a  precedent 

■  affirmative  statute  when  its  matter  necessarily  implies  a  negative,  but  only  so 

far  as  it  is  clearlj'^  and  indisputablj^  contradictor}^  and  contrary  to  the  former 

act  in  the  very  matter  (Foster's  Case),  and  the  repugnancy  such  that  the  two 

acts  cannot  be  reconciled." 

A  citation  of  these  authorities  was  hardly  necessary  to  support,  the  argu- 
ment in  this  case.  The  provisions  of  the  act  of  1875,  and  those  of  subdivis- 
ion 3,  have  been  shown  to  be  perfectly  consistent.  The  latter,  therefore, 
must  be  held  to  remain  unrepealed  without  invoking  any  technical  rule  of 
construction,  or  relying  on  the  disfavor  in  which  the  courts  hold  iniiplied  re- 
peals; but  I  have  not  thought  such  citation  entirely  out  of  place,  since,  if 
doubt  remains  in  the  mind  of  any  one  after  reading  the  preceding  abstract  de- 
cision, it  must  be  dispelled  on  considering  the  authorities.  Let  an  order  be 
entered  overruling  the  plaintiff's  motion. 

BABBITT  V.  CLARK. 
(18  Otto,  606-618.     1880.) 

Appeal  from  U.  S.  Circuit  Court,  Northern  District  of  Ohio. 

Opinion  by  Waite,  C.  J. 

Statement  of  Facts. —  This  suit  was  brought  by  Parker  P.  Clark,  George 
^  Clark,  Elijah  F.  Clark  and  George  P.  Burnett,  the  appellees,  citizens  of  New- 
York,  in  the  court  of  common  pleas  of  Lucas  county,  Ohio,  against  Albert  T. 
babbitt,  the  appellant,  a  citizen  of  Wyoming  Territory.  By  the  statutes  of 
•Ohio  regulating  practice  and  pleadings  in  the  courts  of  that  state,  a  civil  ac- 
tion is  commenced  by  filing  a  petition  in  the  office  of  the  clerk  of  the  proper 
court,  and  causing  a  summons  to  be  issued  thereon.  R.  S.  Ohio  (1880),  sec. 
5035.  The  summons  is  ordinarily  returnable  the  second  Monday  after  its  date. 
Id.,  sec.  5039.  The  only  pleadings  are  a  petition,  demurrer,  answer  and  reply. 
Id.,  sec.  5059.  The  rule  day  for  the  answer  or  demurrer  to  a  petition  is  the 
.third  Saturday,  and  for  a  reply  to  the  answer  the  fifth  Saturday,  after  the  re- 
turn day«of  the  summons;  but  the  court,  or  a  judge  thereof  in  vacation,  may  for 
good  cause  shown  extend  the  time.  Id.,  sees.  5097,  5098.  Every  material  alle- 
gation-of  the  petition  not  controverted  by  the  answer,  and  every  material  alle- 
gation of  new  matter  in  the  answer  not  controverted  by  the  reply,  is  for  the 
purposes  «of  the  action  to  be  taken  as  true,  but  the  allegation  of  new  matter  in 
the  reply  is  deemed  controverted  by  the  adverse  party.  Id.,  sec.  5081.  When 
the  action  is  founded  on  a  written  instrument  as  evidence  of  indebtedness,  a 
copy  thereof  jnust  be  attached  to  and  filed  with  the  petition.  Id.,  sec.  5085.  A 
trial  is  defined  to  be  ^^a  judicial  examination  of  the  issues,  whether  of  law  or 
fact,.in:an  action  or  proceeding."  Id.,  sec.  5127.  And  all  actions  are  triable 
as  soon  as  the  issues  therein,  by  the  time  fixed  for  pleadings,  are,  or  ought  to 
have  been,  made  up.    Id.,  sec.  5135. 

The  petition  in  this  action  was  filed  on  the  28th  of  October,  1878,  and  al- 
leged that  on  the  QLOth  of  June,  1878,  the  plaintiff  recovered  judgment  in  the 
court  of  common  pleas  of  the  city,  county  and  state  of  New  York,  against 
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Babbitt  and  one  Edgar  A.  Weed  for  $2,626.80  debt  and  costs,  whicli  was  in 
full  force  and  unsatisfied,  except  "  by  the  following  payments,  to  wit,  one  of 
$311.92,  and  a  further  paj^ment  of  $887.50,  made,  to  wit,  October  1,  1878." 
Judgment  was  asked  for  the  balance  which  remained  unpaid,  and  interest  at 
seven  per  cent.  From  the  record  of  the  New  York  suit  found  in  the  tran- 
script sent  up  on  this  appeal,  it  appears  that  the  action  in  that  court  was  brought 
August  7, 1877,  to  recover  a  debt  for  goods  sold  Babbitt  &  Weed,  Februar}' 
8,  1877,  which  it  was  alleged  had  been  created  by  the  fraud  of  Babbitt.  The 
answer,  which  was  by  Babbitt  alone,  admitted  that  the  debt  had  been  con- 
tracted, but  denied  the  fraud.  It  then  alleged  by  way  of  defense  that  on  the 
7th  of  July,  1877,  proceedings  in  bankruptcy  were  instituted  against  Babbitt 
&  Weed  in  the  district  court  of  the  United  States  for  the  northern  district 
of  Ohio,  which  resulted  in  the  acceptance  by  the  creditors  of  the  bankrupts 
and  an  approval  by  the  court  of  a  proposition  for  composition  under  section 
17  of  the  act  of  June  22,  1874,  chapter  390  (18  Stat.,  pt.  3,  p.  182),  by  which 
the  bankrupts  were  to  give  their  notes  indorsed  by  T.  S.  Babbitt  to  their  sev- 
eral creditors  for  forty  cents  on  the  dollar  of  their  debts,  divided  into  three 
equal  parts,  and  payable  in  three,  six  and  nine  months,  respectively,  from  July 
y^  1877,  and  that  notes  for  the  several  amounts  due  the  plaintiffs,  according 
to  the  terms  of  the  composition,  were  executed  and  tendered  them  in  proper 
time,  jind  ever  since  had  been  and  were  subject  to  their  order  and  disposal. 
Upon  the  issue  thus  made  a  trial  was  had,  which  resulted  in  the  judgment 
now  sued  on. 

The  summons  in  the  present  action  bears  date  December  4,  1878,  and  Janu- 
ary 4,  1879,  at  rules.  Babbitt  filed  his  answer,  in  which  he  denied  that  the 
several  payments  credited  on  the  judgment  in  the  petition  were  made  by  him- 
self or  Babbitt  &  Weed,  but  averred  that  the  item  of  $311.92  was  collected  by 
a  sale  of  property  on  execution,  and  that  of  $887.50  was  paid  the  plaintiffs  by 
John  E.  Osborn,  a  register  in  bankruptcy.  He  then  set  forth  the  proceedings 
in  bankruptcy  and  the  composition,  substantially  as  stated  in  his  answer  in 
the  New  York  suit.  He  then  alleged  that  ihe  composition  notes  intended  for 
the  plaintiffs  were  paid  to  Osborn,  the  register  in  bankruptcy,  as  they  matured, 
and  that  on  the  ilth  of  September,  1878,  the  plaintiffs  took  from  the  register 
the  money  in  his  hands  for  them,  with  a  full  knowledge  of  all  the  facts. 

The  rule  day  for  a  reply  to  this  answer  was  January  18,  1879,  but  no  rcplj' 
was  filed  at  that  time,  and  no  extension  of  time  was  asked  or  given. 

The  cause,  therefore,  under  the  law  regulating  the  practice  of  the  court, 
stood  for  trial  on  the  issues  presented  by  the  petition  and  answer.  A  term 
of  the  court  began  on  the  2d  of  January,  and  did  not  end  until  the  7th  of 
April,  though  nothing  but  formal  business  was  done  after  March  24th. 

On  the  3d  of  April  the  plaintiffs  filed  in  the  clerk's  office  a  reply  without 
leave  of  the  court,  and  without  notice  to  Babbitt  or  his  counsel.  In  this  reply 
the  facts  in  relation  to  the  New  York  suit  are  set  forth  substantially  as  they 
appear  on  the  record  sued  on,  and  it  was  insisted  thj^t  the  acceptance  of  the 
money  from  the  register  in  bankruptcy  did  not  operate  in  law  as  a  satisfaction 
of  the  judgment.  The  next  term  of  the  court  began  on  the  2Sth  of  April,  and 
on  the  3d  of  May  the  plaintiffs,  also  without  leave  of  the  court,  filed  an  amend- 
ment to  their  reph',  in  which  they  set  out  certain  unsuccessful  proceedings  by 
Babbitt  in  the  New  York  court  on  the  5th  of  July,  1878,  to  obtain  an  injunc- 
tion against  the  further  execution  of  that  judgment  because  of  his  payment 
of  the  composition  notes  to  the  register  in  bankruptcy. 
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On  the  17th  of  May,  which  was  during  the  term  of  the  court  that  began  on 
the  28th  of  April,  and  before  the  cause  had  ever  been  called  for  trial,  Babbitt 
filed  his  petition  to  remove  the  suit  to  the  circuit  court  of  the  United  States 
for  the  northern  district  of  Ohio,  on  the  ground  that  his  defense,  "  which  was 
made  by  answer  filed  in  due  time,"  was  "one  arising  under  the  constitution 
and  laws  of  the  United  States."  The  state  court  ordered  the  suit  transferred, 
but  the  circuit  court  on  motion  remanded  it  because  the  petition  for  removal 
was  not  filed  in  time.  To  reverse  that  order  the  case  has  been  brought  here 
by  appeal. 

It  is  insisted  that  we  have  no  jurisdiction:  1,  because  an  order  of  a  circuit 
court  remanding  a  cause  to  a  state  court  on  the  ground  that  the  petition  for 
its  removal  from  that  court  had  not  been  presented  in  time,  is  not  reviewable 
here  either  on  writ  of  error  or  appeal;  2,  because,  if  reviewable  at  all,  this 
case  should  have  been  brought  here  by  writ  of  error  rather  than  appeal ;  and 
3,  because  the  value  of  the  matter  in  dispute  does  not  exceed  $5,000. 

§  3910.  Under  the  act  of  1876^  chapter  137 ^  an  order  of  a  circuit  court  re- 
manding a  case  to  the  state  courts  hecause  the  necessary  steps  were  not  taken  to  get 
it  axoayfrotn  the  state  cow%  is  reviewabU  hy  the  supreme  court  of  the  United 
States  on  appeal  or  writ  of  err  or  ^  without  regard  to  the  amount  involved. 

Before  the  act  of  1875,  chapter  137  (18  Stat.,  470),  we  held  that  an  order 
by  the  circuit  court  remanding  a  cause  was  not  such  a  final  judgment  or  de- 
cree in  a  civil  action  as  to  give  us  jurisdiction  for  its  review  by  writ  of  error 
or  appeal.  The  appropriate  remedy  in  such  a  case  was  then  by  m-andamus 
to  compel  the  circuit  court  to  hear  and  decide.  Railroad  Company  v.  "Wis- 
wall  23  Wall.,  507;  Insurance  Company  v.  Comstock,  16  id.,  258.  But  the 
fifth  section  of  that  act  provides  that  if  it  satisfactorily  appears  to  the  circuit 
court  that  a  suit  has  been  removed  from  a  state  court  which  does  not  really 
and  substantially  involve  a  controversy  properly  within  the  jurisdiction  of  the 
circuit  court,  it  may  be  remanded,  and  the  order  to  that  effect  shall  be  review- 
able by  this  court  "  on  writ  of  error  or  appeal,  as  the  case  may  be." 

The  appellees  contend  that  the  right  of  appeal  or  writ  of  error  which  is  here 
given  applies  only  to  cases  which  are  remanded  because  the  subject-matter  of 
the  controversy  is  not  one  within  the  jurisdiction  of  the  circuit  court.  The 
language  of  the  statute  might  be  more  explicit  in  this  particular  than  it  is; 
but  we  think  it  may  fairly  be  construed  to  include  a  case  where  the  circuit 
court  decides  that  the  controversy  is  not  properly  within  its  jurisdiction  be- 
cause the  necessary  steps  were  not  taken  to  get  it  away  from  a  state  court, 
where  it  was  rightfully  pending.  The  right  to  remove  a  suit  from  a  state 
court  to  the  circuit  court  of  the  United  States  is  statutory,  and  to  effect  a 
transfer  of  jurisdiction  all  the  requirements  of  the  statute  must  be  followed. 
If  this  is  done,  the  controversy  is  brought  properly  within  the  jurisdiction  of 
the  circuit  court,  and  may  be  lawfully  disposed  of  there;  but  if  not,  the  right- 
ful jurisdiction  continues  in  the  state  court.  When,  therefore,  the  circuit 
court  decides  that  a  controversy  has  not  been  lawfully  removed  from  a  state 
court,  and  remands  the  suit  on  that  account,  it  in  effect  determines  that  the 
controversy  involved  is  not  properly  within  its  own  jurisdiction.  The  review^ 
of  such  an  adjudication  is  clearly  contemplated  by  the  act  of  1875. 

We  think,  also,  this  right  of  review  has  been  given  without  regard  to  the 
pecuniary  value  of  the  matter  in  dispute.  There  is  no  pecuniary  limit  fixed 
to  our  jurisdiction  in  the  act  of  1875  itself.  Final  judgments  and  decrees  ia 
the  circuit  courts  in  civil  actions  cannot  ordinarily  be  brought  here  for  re- 
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view  unless  the  value  of  the  matter  in  dispute  exceeds  $5,000  (R.  S.,  sees.  691, 
692;  18  Stat.,  315,  ch.  77,  sec.  3);  but  an  order  of  the  circuit  court  remanding 
a  removed  suit  to  the  state  court  is  in  no  just  sense  a  final  judgment  or  decree 
in  the  action.  It  simply  fixes  the  court  in  which  the  parties  shall  go  on  with 
their  litigation.  Under  the  old  law  there  was  no  pecuniar}'  limit  to  our  juris- 
diction to  proceed  in  this  class  of  cases  by  mandamus^  and  we  think  it  was  the 
intention  of  congress  to  substitute  appeals  and  writs  of  error  for  that  mode  of 
proceeding.  If  the  new  remedies  are  found  to  be  productive  of  vexatious  de- 
lays on  account  of  the  great  accumulation  of  business  in  this  court  it  will  be 
easy  for  congress  to  do  away  with  the  evil  by  a  repeal  of  the  law.  It  follows 
that  if  the  order  in  question  could  properly  be  brought  here  by  appeal  we  hare 
jurisdiction. 

§  3911.  When  a  suit  at  law  has  been  remanded  to  a  state  court,  and  the  re- 
manding order  is  brought  to  the  supreme  eoicrt  of  the  United  States  for  review 
on  appealy  the  supreme  court  will  7iot  delaxj  a  decision  on  the  merits  because  the 
case  should  have  been  carried  up  on  writ  of  error. 

Congress  evidently  intended  that  orders  of  this  kind  made  in  suits  at  law 
should  be  brought  here  by  writ  of  error,  and  that  where  the  suit  was  in  equity 
an  appeal  should  be  taken.  That  is  the  fair  import  of  the  phrase,  ''  writ  of 
error  or  appeal,  as  the  case  may  be."  This  was  a  suit  at  law,  and  consequently 
should  have  been  brought  up  by  writ  of  error.  There  seems  to  have  been 
very  little  attention  paid  to  this  distinction  heretofore,  and  we  now  find  that 
we  have  often  considered  cases  on  writ  of  error  that  ought  to  have  been  pre- 
sented by  appeal,  and  on  appeal  when  the  proper  form  of  proceeding  would 
have  been  by  writ  of  error.  No  objection  was  made,  however,  at  the  time, 
and  we  did  not  ourselves  notice  the  irregularity.  Without  deciding  whether 
we  would  reverse  the  order  of  a  circuit  court  if  objection  were  made  when  the 
case  was  brought  up  in  the  wrong  way,  we  are  not  inclined  to  delay  a  decis- 
ion on  the  merits  in  this  case  because  of  the  irregularity  which  appears,  as  we 
think  the  suit  was  properly  remanded,  and  the  order  to  that  effect  should  be 
affirmed. 

§  3912.    Where  a  petition  for  removal  is  not  made  unt'd  after  tlie  expiration 
of  the  term  at  which  the  action  stands  for  trial  it  should  not  be  removed^  or,  if 
removed,  should  be  remanded. 

The  act  of  1875  requires  that  the  petition  for  removal  shall  be  filed  in  the 
state  court  at  or  before  the  term  at  which  the  suit  could  be  first  tried  and  be- 
fore the  trial  The  answer  of  Babbitt  in  this  case  was  filed  in  time,  and  the 
rule  day  for  a  reply  expired  on  the  18th  of  Januar}'.  Had  the  case  been  called 
at  any  time  after  that  date  and  before  April  3,  neither  party  could  have  ob- 
jected to  a  trial  on  the  pleadings  as  they  then  stood.  As  no  reply  had  been 
filed,  the  new  facts  set  out  in  the  answer  would  have  been  taken  as  true  and 
the  rights  of  the  parties  determined  accordingly.  The  case  arising  under  the 
constitution  and  laws  of  the  United  States  was  presented  by  the  answer,  and 
the  right  of  Babbitt  to  his  removal  was  as  a[>parent  then  as  now.  It  needed 
no  reply  to  put  his  case  in  a  condition  for  judicial  examination.  Ilis  answer 
required  the  court  to  determine  whether  in  law,  with  all  the  facts  set  out  and 
uncontroverted,  his  composition  in  bankruptcy  presented  a  valid  defense  to 
the  judgment  sued  on.  The  pleadings  presented,  to  say  the  least,  an  issue  of 
law  to  be  tried. 

It  is  true  that  after  the  court  had  substantially  closed  the  business  of  the 
term  and  had  stopped  the  trial  of  causes  a  reply  w^as  put  on  file  without  leave, 
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which  was  supplemented  the  next  term,  also  without  leave,  and  that  in  this 
way  the  issues  as  they  originally  stood  may  have  been  to  some  extent  changed ; 
but  that  does  not,  in  our  opinion,  relieve  Babbitt  from  the  consequences  of 
his  delay.  The  act  of  congress  does  not  provide  for  the  removal  of  a  cause 
at  the  first  term  at  which  trial  can  be  had  on  the  issues,  as  finally  settled  by 
leave  of  court  or  otherwise,  but  at  the  first  term  at  which  the  cause,  as  a  cause, 
could  be  tried.  Under  section  12  of  the  act  of  1789,  chapter  20  (1  Stat.,  79), 
the  application  for  removal  must  have  been  made  by  the  defendant  \Vhen  he 
entered  his  appearance,  but  under  the  acts  of  1866,  chapter  288  (14  Stat.,  306), 
and  1867,  chapter  196  (id.,  558),  it  might  be  effected  at  any  time  before  trial. 
This  was  the  condition  of  existing  legislation  when  the  act  of  1875  was  passed, 
and  the  language  of  that  act  shows  clearly  a  determination  on  the  part  of 
congress  to  change  materially  the  time  within  which  applications  for  re- 
moval were  to  be  made.  It  was  more  liberal  than  under  the  act  of  1789,  but 
not  so  much  so  as  m  the  later  statutes.  Under  the  acts  of  1866  and  1867  it 
was  sufficient  to  move  at  any  time  before  actual  trial,  while  under  that  of 
1875  the  election  must  be  made  at  the  first  term  in  which  the  cause  is  in  law 
triable. 

Clearly,  under  the  laws  of  Ohio,  this  case  was  in  a  condition  for  trial  and 
actually  triable  more  than  two  months  before  the  Januar}'^  term  closed.  It 
follows  that  the  presentation  of  the  petition  for  removal  at  the  iiext  term  was 
too  late,  and  the  order  of  the  circuit  court  remanding  the  cause  on  that  ac- 
count is  consequently  affirmed. 

§  3913.  Generally. —  After  verdict  in  a  state  court  the  defendant  cannot  haye  the  case  re- 
moved on  the  ground  that  he  is  a  citizen  of  another  state.     Carter  v.  Bennett,  15  How.,  S54. 

§  3914.  A  defendant  by  fiUng  an  amendment  to  his  answer  under  the  state  practice,  and 
thus  making  it  impossible  to  try  a  case  at  the  term  at  which  it  could  have  been  tried  upon  the 
original  answer,  cannot  extend  the  time  for  removal  to  the  federal  court.  The  term  at 
which  the  case  could  have  first  been  tried  upon  the  original  pleadings  is  the  term  at  which 
it  could  first  be  tried  within  the  meaning  of  the  removal  act.  Cramer  v.  Mack,*  13  Bep'r, 
580. 

§  3915.  A  right  to  a  new  trial  must  have  been  perfected  absolutely  when  a  petition  for  re- 
moval of  the  case  from  a  state  to  federal  court  was  filed  to  render  the  case  removable.  Where 
the  supreme  court  of  a  state  has  reversed  a  judgment  of  a  court  below,  but  a  petition  for  a 
rehearing  is  pending  before  the  supreme  court,  and  an  order  suspending  the  decision  has  been 
obtained,  a  removal  cannot  be  effected.  Chicago,  etc.,  R.  R.  Co.  v.  McKinley,*  19  Alb.  L.  J., 
214. 

^  3910.  When  a  judgment  in  a  state  court  has  been  reversed  by  the  supreme  court  of  tlie 
state  and  the  case  sent  back  to  the  lower  court  for  trial,  if  the  case  was  originally  removable 
to  a  federal  court  it  still  may  be  removed,  since  it  has  not  been  finally  tried.  Crane  t?.  Reeder,* 
15  Alb.  L.  J..  103. 

§  3917.  When  the  supreme  court  of  a  state  has  reversed  the  decree  of  a  lower  state  court, 
it  is  not  too  late  to  remova  the  case  to  a  federnl  court  if  originally  removable  thereto.  Bat 
because  the  petitioner  for  removal  is  a  national  bank  which  derives  its  corporate  existence 
under  a  law  of  the  United  States,  a  case  against  it  is  not  removable.  To  give  it  that  right  the 
charter  or  law  creating  it  must  expressly  provide  that  the  federal  courts  have  sole  jurisdic- 
tion over  suits  for  and  against  it.     Petillon  v.  Noble,*  15  Alb.  L.  J.,  472. 

^  3918.  Where  a  judgment  of  a  lower  state  court  upon  the  merits  has  been  appealed  from 

and  affirmed  in  a  state  superior  court,  and  is  then  brought  by  writ  of  error  before  the  sa« 

>  preme  court  of  the  United  States,  the  last  court  acts  only  upon  the  judgment,  and,  therefore, 

cannot  act  upon  a  petition  for  removal  to  a  federal  court,  filed  in  the  lower  state  court  after 

judgment  therein,  and  refused.    Fashnacht  v.  Frank,  23  Wall.,  416. 

§  3919.  Where  a  petition  for  the  allowance  of  a  claim  against  a  company  which  is  bein^ 
wound  up  is  referred  to  a  person  appointed  by  the  court  with  an  order  to  take  such  testimony 
concerning  the  matters  therein  set  forth  as, shall  be  presented,  leaving  it  open  for  the  i)arties 
to  take  depositions  also  to  be  used  in  the  final  hearing,  the  reference  is  not  such  a  trial  of  the 
controversy  as  to  preclude  the  right  of  removal.     Ketchum  v.  Lumber  Co.,*  4  Fed.  R.,  189. 
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§  8920.  An  agreement  of  a  state  court  to  consider  a  petition  for  removal  as  filed  of  a  pre- 
ceding term,  when  an  appearance  was  entered  nunc  pro  tunCj  will  not  give  the  federal  court 
jurisdiction,  if  such  court  can  see  that,  in  point  of  fact,  the  petition  was  not  seasonably  filed. 
Gibson  t?.  Johnson,*  Pet.  C.  C,  44. 

§  39S1.  After  a  case  has  been  sent  down  from  the  supreme  court  of  a  state  for  a  new  trial, 
it  is  the  duty  of  the  party  seeking  relief  by  the  suit  to  have  it  redocketed  in  the  lower  court, 
and  the  defendants  are  not  obliged  to  take  afiirmative  action  for  a  removal  until  the  plaintiff 
has  redocketed  the  case  and  given  due  notice  thereof.    Pettilon  v.  Noble,*  7  Diss.,  449. 

§  8922.  If  a  petition  and  bond  are  not  in  legal  form  when  first  filed  they  must  be  perfected 
within  the  time  prescribed  for  such  filing,  otherwise  the  right  of  removal  is  lost.  So  in  a  case 
where  a  defendant  filed  a  petition  and  bond  seasonably,  but,  the  bond  being  impc'rfect,  the 
state  court  continued  the  case  until  the  proper  time  for  filing  the  record  in  the  federal  court 
had  gone  by,  and  then  an  amendment  being  allowed  and  the  case  being  removed,  it  was  con* 
tended  that  the  petition  and  bond  must  be  regarded  as  filed  on  the  day  when  leave  to  amend 
was  given,  held,  the  action  of  the  state  court  did  not  extend  the  time  for  filing  the  record  in 
the  federal  court,  and  this  having  gone  by,  the  right  of  removal  was  lost.  Wilcox  &  Qibbs 
Co.  V.  FoUett,*  2  Flip.,  263. 

§  8fl28.  A  cause  at  issue,  and  set  down  for  trial  on  May  2,  was  stayed  by  order  of  court 
until  May  14.  On  May  7  defendant  gave  notice  of  a  motion  for  a  commission  to  take  testi- 
mony and  for  a  further  stay,  the  hearing  of  which  motion  was  adjourned  from  time  to  time 
until  September  5.  There  was  a  term  of  court  in  June.  On  September  1  a  petition  for  re- 
moval was  filed.  Held,  it  vvas  not  in  season.  The  notice  of  motion  for  a  commission  and  a 
stay  was  not  a  stay;  the  cause  was  triable  at  the  June  term,  if  not  before,  and  the  petition 
should  have  been  filed  then.    Traders'  Bank  v.  Talmage,*  9  Fed.  R.,  863. 

§  8924'.  If  a  defendant  at  the  time  a  petition  for  removal  is  filed  has  not  answered,  and  is 
in  default,  there  is  no  controversy  to  make  a  case  for  removal,  and  the  case  will  be  remanded 
by  the  United  States  court.     Berrian  u.  Chetwood,*  9  Fed.  R.,  678. 

§  3925.  A  suit  was  brought  against  twenty  or  more  defendants.  Two  of  them  were  served 
with  process  and  judgment  rendered  against  them,  from  which  they  appealed  to  the  supreme 
court  of  tlie  state.  Two  other  defendants  were  then  served,  and  they  removed  the  cause. 
The  controversy  was  entire.  Held,  the  applipation  for  removal  should  have  been  made  before 
the  trial  of  the  first  two  defendants.  The  subsequent  proceeding  against  the  second  two  being 
in  the  nature  of  a  scire  facias,  if  the  supreme  court  of  the  state  should  reverse  the  judgment 
against  the  first  two,  there  would  be  no  basis  for  proceeding  against  the  removing  parties. 
Hence  the  suit  must  be  remanded.    Mooney  v.  Agnew,*  2  McC,  89. 

g  8926.  An  objection,  taken  eighteen  months  after  removal,  that  the  petition  for  removal 
was  not  filed  in  time,  should  show  afiirmatively  that  the  cause  might  have  been  tried  at  a  term 
before  that  at  which  the  petition  was  filed.    Hervey  r.  Illinois,  etc.,  R'y  Co..*  3  Fed,  R..  707. 

§  8927.  An  application  for  the  removal  of  a  case  from  a  state  to  a  federal  court  is  filed  in 
time  if  filed  before  the  first  term  of  the  state  court  subsequent  to  the  filing  actually  com- 
menced, although  on  motion  a  receiver  had  been  ))reviousIy  appointed.  The  decision  of  the 
state  court  upon  the  question  of  removal  is  not  binding  upon  the  federal  court.  To  permit 
removal  it  is  enough  if  there  be  a  controversy  wholly  between  citizens  of  different  states, 
which  can  be  fully  determined  as  between  them,  though  it  may  not  fully  be  determined  be- 
tween the  plaintiffs  and  the  other  defendants.  Nominal  or  formal  parlies  can  neither  permit 
nor  prevent  removal.    Taylor  v.  Rockefeller,*  7  Cent.  L.  J.,  349. 

§  8928.  When  an  application  is  made  to  remove  a  probate  case  to  a  federal  court  after  de- 
cree by  the  probate  court  it  is  too  late.  Neither  can  then  be  removed  unless  all  the  petition- 
ers are  of  different  citizenship  from  those  on  the  other  side.  A  federal  court  has  no  jurisdic- 
tion in  cases  of  proceedings  to  establish  a  will.     In  re  Frazer,*  18  Alb.  L.  J.,  353. 

g  3929.  Application  for  removal  must  be  made  before  a  decree  of  a  probate  court  concern- 
ing a  will  is  entered,  as  such  an  application  cannot  be  made  to  an  appellate  court.  An  order 
for  the  issue  of  a  writ  of  certiorari  to  bring  up  the  full  record,  made  by  the  federal  court  sua 
spontCy  constitutes  no  waiver  of  this  objection.  Such  a  suit  is  a  unit  and  may  not  be  divided. 
Hence  all  the  parties  on  one  side  must  be  citizens  of  different  states  from  those  on  the  other 
side.    Be  Frazer,*  7  Cent.  L.  J.,  227. 

g  8980.  The  code  of  New  York  provides  that,  after  a  cause  is  at  issue,  either  party  may 
serve  notice  of  trial  at  least  fourteen  days  before  the  commencement  of  the  term,  and  have 
the  case  put  on  the  calendar.  In  this  case,  after  joinder  of  issue,  seven  terms  went  by  dur- 
ing which  neither  party  noticed  for  trial ;  but  the  plaintiff  procured  seven  different  commis- 
sions to  examine  witness,  none  of  which  was  returned,  and  the  last  of  which  was  procured 
during  the  seventh  term.  At  the  eighth  term  after  joinder  the  suit  was  noticed  for  trial,  and 
a  petition  for  removal  filed  by  tho  defendant.  Held,  the  petition  was  not  filed  in  time.  The 
defendant,  if  he  wishes  to  remove,  should  have  noticed  tiie  case  for  trial  at  the  first  term 
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after  it  was  at  issue.    It  is  of  no  consequence  that  the  parties  are  not  ready  for  trial  if  the 
case  is.     Forrest  v,  Keeler,*  17  Blatch.,  632. 

§  3981.  According:  to  the  practice  of  Illinois,  where  the  decision  of  the  supreme  court,  re- 
versing and  remanding  a  cause  in  equity,  does  not  involve  the  merits,  the  case,  upon  the  filing 
of  the  transcript  in  the  court  below,  stands  for  rehearing  in  that  court.  Such  a  case  can  then 
be  removed  to  the  federal  court  by  complying  with  the  provisions  of  the  removal  act.  And, 
after  removal,  the  competency  of  witnesses  in  the  suit  is  to  be  determined  by  the  laws  of 
congress,  if  any  such  apply.  The  fact  that  while  the  case  was  pending  in  the  state  court 
certain  witnesses  were  incompetent  does  not  preclude  them  from  testifying  in  the  federal 
court  if,  by  the  laws  of  congress,  they  are  competent  witnesses.  King  v.  Worthington,  14 
Otto.  44. 

§  35)32.  Under  judiciary  act. —  A  defendant  seeking  removal  under  the  judiciary  act  must 
file  his  petition  at  the  time  of  entering  his  appearance,  and  before  putting  in  a  plea.  Swee- 
ney V.  Coffin,*  1  Dill.,  78. 

§  3933.  A  petitioner  for  removal,  under  section  12  of  the  judiciary  act,  must  apply  for  it 
before  plea  or  answer  in  the  state  court.     McBratney  v»  Usher,*  1  Dill.,  367. 

§  8934.  Under  the  act  of  July  27,  lSe6  (14  U.  S.  Stat,  at  Large,  808),  a  case  is  removable 
by  petition  filed  after  one  trial  has  been  had  and  judgment  therein  set  aside  and  before  a 
second,  since  the  act  provides  that  a  case  may  be  removed  by  petition  filed,  not  before  a  trial 
or  final  hearing,  but  before  Hie  trial  or  final  hearing.     Dart  v.  McKinney,*  9  Blatch.,  359. 

§  8935.  Under  act  of  1S67. —  After  the  supreme  court  of  a  state  has  reversed  the  judgment 
of  a  lower  court  and  ordered  a  new  trial,  the  case  may  be  removed  under  the  act  of  1867,  since 
there  has  been  no  final  trial  or  hearing  in  the  state  court.     Akerly  v,  Vilas,*  1  Abb.,  284 

§  3936.  Where  tlie  decree  of  a  lower  court  in  an  equity  case  has  been  reversed  by  the  su- 
preme court  of  the  state,  and  the  case  sent  baclc  to  the  lower  court  wiih  orders  to  dismiss  it, 
there  has  been  a  final  hearing  therein,  and  no  petition  for  removal  under  the  act  of  March  2, 
1867,  can  be  filed  thereafter.     Boggs  v.  Willard,*  3  Biss.,  256. 

§  3937.  When  a  new  trial  has  been  ordered  by  the  supreme  court  of  a  state,  after  reversal 
of  a  judgment  of  the  court  of  original  jurisdiction,  a  petition  for  removal,  under  the  act  of 
March,  1867,  may  be  filed  before  such  second  trial.     Kellogg  v.  Hughes,*  3  Dill.,  857. 

§.3938.  The  words  ''trial"  and  ** final  hearing,"  as  used  in  the  act  of  March  2,  1867,  and 
subdivision  3,  section  639,  Revised  Statutes,  refer  to  a  final  determination  of  the  rights  of  the 
parties  at  law  and  in  equity  respectively ;  and  a  petition  for  removal,  filed  before  a  trial  or  a 
bearing  of  such  definitive  nature,  is  in  season.  So  in  a  case  where  a  petition  was  filed  after 
there  had  been  one  trial  on  the  merits,  a  reversal  of  judgment  and  an  order  for  a  new  trial, 
held,  the  petition  was  in  season  under  the  above  act.  Minnett  v.  M.  &  St.  P.  R.  R.  Ck).,*  3 
Dill.,  460. 

g  3989.  If  a  new  trial  is  ordered  by  the  supreme  court  of  a  state,  after  a  reversal  of  the 
judgment  of  a  lower  court,  a  petition  for  removal  under  the  act  of  March  2, 1867,  filed  before 
the  second  trial,  is  '*  before  trial  or  final  hearing,"  and  therefore  in  time.  Sims  v.^ims,*  17 
Blatch.,  369. 

§  3940.  The  verdict  of  the  jury  upon  issues  submitted  to  it  in  an  equity  case  is,  under  the 
Minnesota  statutes,  a  necessary  pare  of  the  final  trial ;  and,  therefore,  in  a  case  where  the 
jury  disagree  upon  such  issues,  held,  there  had  been  no  final  hearing  or  trial;  and  a  petition 
for  removal  under  the  act  of*  1867,  filed  thereafter,  was  filed  in  time.  Osborn  v.  Osborn,*  2 
McC,  455. 

§  3941.  The  words  **  before  the  final  hearing  or  trial  of  the  suit"  in  the  provision  of  the  act 
of  March  2,  1867,  relating  to  the  time  of  filing  a  petition  for  removal,  mean  before  final  judg- 
ment in  the  court  of  original  jurisdiction  where  the  suit  is  brought.  Queerer  whether  they 
do  not  mean  before  the  hearing  or  trial  of  the  suit  has  commenced  which  is  followed  by  such 
judgment.  So  held  in  a  case  wliere  the  petition  was  filed  while  the  suit  was  pending  in  an 
appellate  court  after  final  judgment  in  the  court  below.  Stevenson  v.  Williams,*  10  Wall., 
572. 

§  3942.  The  words  '*  before  final  hearing  or  trial;"  used  in  the  removal  act  of  1867  in  regard 
to  the  time  for  filing  the  petition,  mean  before  final  hearing  or  final  triaL  A  petition  for  re- 
moval, therefore,  may  be  filed  before  a  second  trial,  if  one  has  been  gi^mted.  So  held  in  a 
case  where  it  was  contended  that,  if  there  had  once  been  a  trial  of  a  cause,  no  petition  for  re- 
moval could  be  filed  thereafter.     Insurance  Co.  v,  Dunn,*  19  WalL,  214. 

g  3943.  A  bill  in  equity  was  brought  in  a  county  court  for  an  account  and  for  the  recon- 
veyance of  certain  real  estate.  The  county  court  dismissed  the  bill.  It  was  then  carried  on 
appeal  to  the  supreme  court  of  the  state,  which  reversed  the  decree  below,  reinstated  the  case 
and  ordered  a  reference  and  account.  The  defendant  then  filed  a  petition  for  removal  under 
the  acts  of  1866  and  1867.  Held,  the  petition  was  not  filed  in  time.  No  new  hearing  had 
been  granted,  but  the  supreme  court  had  decided  on  the  merits  and  ordered  the  original  hear- 
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Ing  to  be  continued  as  to  the  details;  and  hence  the  petition  was  not  filed  ''before  the  trial  or 
final  hearing  of  the  suit."    Jifkins  v.  Sweetzer,*  12  Otto,  177. 

g  8944.  Where  removal  is  sought  under  the  act  of  March  2,  1867,  on  the  grounds  of  preju- 
dice or  local  infiuence,  the  petition  may  be  filed  at  any  time  before  final  hearing  or  trial,  and 
must  be  supported  by  an  affidavit.    Sweeney  v.  Coffin,*  1  Dill.,  73. 

§  8945.  Under  the  removal  act  of  1867,  known  as  the  **  local  prejudice  act,*'  a  cause  can  be 
removed  at  any  time  before  the  trial  or  final  hearing  in  the  state  court.  Dennis  v,  Ck>unty  of 
Alachua,  8  Woods,  683. 

§  8946.  Under  the  act  of  1867  a  petition  for  removal  cannot  be  filed  after  one  trial  before 
the  right  to  a  second  is  perfected.  The  action  must,  at  the  time  of  the  filing  of  the  removal 
petition,  be  actually  pending.     Vannevar  v.  Bryant,*  21  Wall.,  41. 

i^  8947.  Under  the  act  of  March  2,  1867,  a  case  may  not  be  removed  from  state  to  federal 
court  after  the  trial  or  final  hearing.  ^Thus  it  is  too  late  for  a  complainant  to  remove  a  case 
when  he  has  appealed  from  a  state  court  to  a  higher  state  court,  and  the  latter  court  has  re- 
manded the  case  with  instruction  that  the  bill  be  dismissed.  For  such  a  remanding  is  a  final 
disposition  of  the  case.    Boggs  v,  Willard,*  4  Ch.  Leg.  N.,  825. 

§  8948.  The  act  of  congress  of  March  2, 1867,  concerning  removals  of  cases  from  state  to 
federal  courts,  requires  that  the  removal  shall  be  '*  before  the  final  hearing  or  trial  of  the 
suit,"  and  this  clearly  means  before  final  judgment  in  the  court  of  original  jurisdiction 
where  the  suit  is  brought.  Quosre,  whether  it  does  not  mean  before  the  beginning  of  such  a 
suit.     Stevenson  v,  Williams,*  6  Ch.  Leg.  N.,  288. 

§  8949.  Assuming  that  an  equity  case  pending  in  an  appellate  state  court  may,  under  the 
act  of  congress  of  March  2,  1867  (14  Stat,  at  Large,  558),  be  removed  before  final  hearing  to 
the  circuit  court,  although  this  is  doubtful,  such  cause  cannot  be  removed  after  it  has  been 
submitted  to  the  decision  of  the  appellate  court  upon  its  merits,  although  no  decree  may 
have  been  pronounced.  Neither  can  a  party  remove  a  cause  as  to  some  defendants  and  not 
as  to  others  who  are  necessary  parties  to  the  decree.     Waggener  v.  Cheek,  2  Dill.,  560. 

§  8950.  Act  of  186S. —  Where,  in  a  case  which  had  been  removed  under  the  act  of  July 
27,  1868,  copies  of  the  proceedings  in  the  state  court  were  entered  in  the  federal  court  before 
the  first  day  of  the  next  session  for  civil  business,  but  after  the  first  day  of  the  next  session 
for  criminal  business,  held^  they  were  entered  in  time  within  the  meaning  of  the  words  of 
the  above  act.    Jones  v.  Oceanic  Co.,*  11  Blatch.,  406. 

§  8951.  The  proTision  in  snbdiTlsion  1  of  section  689,  Revised  Statntes,  in  regard  to  the 
time  of  filing  a  petition  for  removal,  is  repealed  by  section  2  of  the  act  of  March  8,  1875. 
La  Mothe  Co.  v.  Nat.  Tube  Co.,*  7  Rep.,  188. 

g  8953.  The  provisions  of  the  act  of  March  8,  1875,  and  those  of  subdivision  8  of  section 
639,  Revised  Statutes,  are  perfectly  consistent.  Hence  a  petition  for  removal  of  a  case  from 
a  state  to  a  federal  court  is  not  too  late  if  filed  after  the  first  term  at  which  it  could  have 
been  tried  and  after  a  mistrial.    Cooke  v.  Ford,*  4  Cent.  L.  J.,  560. 

§  8958.  When  a  new  trial  has  been  granted  in  a  state  court  after  a  trial  upon  the  merits, 
the  cause,  if  otherwise  proper  for  removal,  may  be  removed  to  a  federal  court,  notwithstand- 
ing Revised  Statutes,  section  630,  subdivision  8,  which  gives  right  of  removal  at  any  time  be- 
fore **  the  trial  or  final  hearing."    Ibid, 

§  8954.  Under  section  648,  Revised  Statntes.— The  words  "trial  or  final  hearing,"  as  used 
in  the  removal  acts  in  regard  to  the  time  of  filing  a  petition,  mean  final  trial  or  final  hearing 
in  the  court  of  original  jurisdiction,  ** trial"  referring  to  cases  at  law,  and  ''hearing"  to 
suits  in  equity.  A  case,  therefore,  cannot  be  removed  under  section  643,  Revised  Statutes, 
after  there  has  been  a  final  decree  in  a  lower  court,  although  an  appeal  has  been  taken  which 
vacates  such  decree,  and  the  petition  for  removal  is  filed  while  such  appaal  is  pending.  Brice 
r.  Somers,*  1  Flip.,  574. 

§  8955.  Under  the  act  of  March  8, 1875,  a  petition  for  removal  in  a  suit,  pending  when 
the  act  was  passed,  is  filed  in  time  if  it  is  filed  at  the  first  term  of  court  after  the  passage  of 
the  act,  the  suit  not  having  been  brought  to  actual  trial.     Removal  Cases,  10  Otto.  457. 

§  8958.  Under  the  removal  act  of  1875,  a  petition  is  filed  in  time  if  it  is  filed  before  trial  is 
actually  begun,  in  the  usual  course  of  proceedings,  all  parties  acting  in  good  faith.     Ibid, 

g  8957.  In  order  to  remove  a  case  pending  at  the  time  of  the  passage  of  the  act  of  March 
8,  1875.  the  petition  must  be  filed  before  final  trial  of  the  case,  and  at  the  first  term  of  the 
state  court  after  the  passage  of  the  act  at  which  the  case  could  be  tried.  Where  the  supreme 
court  of  a  state  has  ordered  a  new  trial,  and,  by  statute,  either  party  may  file  such  order  and 
redocket  the  case  in  the  superior  court  at  any  time  within  two  years,  hdd^  any  term  within 
the  two  years  at  which  such  order  is  filed,  and  the  case  redocketed,  is  the  first  term  at  which 
the  ce.use  could  be  tried ;  and  hence  a  petition  for  removal,  if  filed  at  the  same  term,  is  filed 
in  season.    Eling  v,  Worthington,*  14  Otto,  44. 

$S  8958.  To  effect  a  removal  under  the  act  of  March  8^  1875,  of  a  suit  pending  at  the  passage 
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of  the  act,  the  petition  must  be  filed  at  the  first  .term  of  the  court  thereafter  at  wbioh  the 
cause  could  have  been  tried.     Bible  Society  v.  Grove/  11  Otto,  610. 

§  d9o9.  A  suit,  pending  in  a  state  court  at  the  passage  of  the  removal  act  of  1875,  was 
tried  thereafter.  Hddf  it  could  not  be  removed  by  petition  filed  after  such  trial,  although 
the  verdict  was  set  aside,  a  new  trial  granted,  and  the  petition  for  removal  filed  at  the  first 
term  at  which  the  second  trial  could  have  been  had.  Young  v.  Andes  Insurance  Co.,*  1 
Blip.,  599, 

g  3960.  A  cause  pending  at  the  passage  of  the  act  of  March  8,  1875,  may  be  removed  by 
petition  filed  at  or  before  the  first  term  of  the  state  court  at  which  the  cause  could  be  tried, 
after  the  passage  of  the  act,  although  before  such  passage  there  had  been  two  trials,  in  each  of 
which  the  verdict  had  been  set  aside.    Andrews*  Executors  v,  Garrett,*  2  Flip.,  445. 

§  39G1.  A  case  pending  at  the  passage  of  the  act  of  March  8,  1875,  although  it  might  have 
been  tried  before  such  passage,  can  be  removed,  if  a  petition  be  filed  at  the  first  term  after 
the  passage  of  the  act  at  which  the  cause  could  be  tried,  and  before  trial  thereof.  Mer- 
chants' National  Bank  v,  Wheeler,*  18  Blatch.,  218. 

§  8962.  A  suit  was  pending  in  the  supreme  court  of  a  state  upon  appeal  at  the  passage  of 
the  act  of  March  8,  1875.  It  was  sent  down  to  the  lower  court  for  a  new  trial ;  and  a  petition 
for  removal,  under  the  above  act,  was  filed  at  the  first  term  of  the  lower  court  at  which  such 
new  trial  could  have  been  had  after  the  order  therefor.  Held^  the  petition  was  seasonably 
filed  and  the  case  could  be  removed.     Hoadley  v.  San  Francisco,*  8  Saw.,  558. 

§  8963.  The  meaning  of  the  words  '*  first  term  at  which  the  cause  could  be  rtied,"  used  in 
the  act  of  March  3,  1875,  is  not  the  first  term  at  which  the  court  in  its  regular  order,  if  it  pro- 
ceeds  that  way,  does  actually  take  up  the  case,  but  the  first  term  an  which,  by  law,  the  court 
can  take  up  the  case,  whatever  may  be  the  understanding  us  to  other  cases,  or  of  the  ooumiel 
who  are  employed  in  other  cases.     Aldrich  v.  Crouch,*  10  Fed.  R.,  305. 

§  8964.  By  the  code  of  Virginia  a  plaintiff  who  has  obtained  a  judgment  by  default  in  the 
clerk's  ofiSce  of  the  corporation  court  of  Norfolk  may  execute  a  writ  of  inquiry  of  damages  at 
the  next  term  of  said  court,  subject  to  the  defendant's  right  to  appear,  plead  and  move  for  a 
continuance.  In  this  case  the  plaintiff  did  not  execute  his  writ  of  inquiry  at  the  first  term 
after  judgment,  but  the  case  was  then  continued  to  the  next  term,  at  which  the  defendant  filed 
a  petition  for  removal  under  the  act  of  1875.  It  being  objected  that  this  was  filed  too  late,  held^ 
the  term  next  after  judgment  by  default  was  not  tlie  first  term  at  which  the  cause  could  be 
tried,  within  the  meaning  of  the  act.  The  plaintiff  did  not  execute  his  writ  at  that  term ; 
and,  if  he  had  taken  steps  to  do  so,  the  defendant  might  hav«  continued  the  case.  Therefore 
no  issue  was  made  up,  and  the  cause  was  not  triable.  Hunter  v.  Royal  Canadian  Ins.  Co.,* 
8  Hughes,  284. 

§  3965.  To  obtain  a  removal  under  the  act  of  1875,  the  petition  for  removal  must  be  filed  at 
the  first  term  of  the  state  court  at  which  the  cause  could  be  tried  and  before  there  has  been 
any  trial  thereof.    Neudeckerv.  Rosenbaura,*  19  Blatch.,  35. 

g  8066,  Where  no  time  is  fixed  by  statute  for  filing  the  various  pleadings  in  an  appeal 
from  an  award  of  damages  for  the  taking  of  land,  and  the  court,  upon  application,  fixes  a 
time  for  such  filing,  the  case  is  not  triable  until  issue  is  joined  in  pursuance  of  such  order, 
and,  therefore,  a  petition  for  removal  under  the  act  of  March  8,  1875,  filed  at  the  first  term 
after  issue  is  so  joined,  ia  in  season.    Van  Allen  v,  Atchison,  etc.,  R.  R.  Co.,*  1  McC,  598. 

§  3967.  Where  no  issue  is  made  up  in  an  equity  case,  no  answer  having  been  filed,  and  it 
does  not  afilrmatively  appear  that  there  has  been  laches  on  the  part  of  the  party  seeking  re- 
moval, a  petition  for  removal  under  the  act  of  1875  may  be  filed,  although  more  than  a  term 
of  the  state  court  has  gone  by  during  which  the  suit  might  have  been  tried  had  it  been  at 
issue.     Scott  V.  C.  &  S.  R.  R.  Co.,  6  Biss.,  529. 

g  3968.  After  one  trial  by  a  referee,  and  an  order  by  the  court  for  a  new  trial,  the  referee 
died.  Four  terms  of  court  thereafter  having  gone  by,  the  plaintiff  filed  a  petition  for  re- 
moval under  the  act  of  1875.  Held^  it  was  not  in  time.  If  the  order  of  reference  was  re- 
voked by  the  death  of  the  referee,  the  cause  was  triable  at  the  first  term  after  his  death.  If 
it  was  not  revoked,  either  party  might  have  applied  for  a  new  referee  and  proceeded  to  trial 
during  any  term  of  the  court  prior  to  the  removal,  for  a  case  tried  before  a  referee  may,  for 
the  purposes  of  this  act,  be  said  to  be  triable  at  any  term  of  the  court  holden  after  the  referee 
is  appointed.    Knowlton  v.  Congress  Spring  Co.,*  18  Blatch.,  170. 

§  3969.  The  word  ''trial,"  as  used  in  section  8  of  the  act  of  March  8,  1875,  means  such  a 
trial  as  may  conclude  the  controversy,  and  the  petition  for  removal  under  the  above  act 
must  be  filed  before  such  trial  commences.  So  held  in  a  case  where  the  petition  for  removal 
was  not  filed  until  after  the  pleadings  had  been  read  and  evidence  introduced  in  a  trial  which 
was  a  final  determination  of  the  cause.     Lewis  t?.  Smythe,*  2  Woods,  117. 

§  3970.  An  appeal  from  the  board  of  supervisors  of  a  county  in  Virginia  was  taken  to  the 
county  court.    The  case  was  put  on  the  docket  for  two  successive  terms,  and  at  the  second  was 
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continued  by  the  defendant  on  payment  of  costs.  The  plaintiff  having  then  filed  a  petition 
for  removal  under  the  act  of  1875,  heldf  the  imposition  of  costs  upon  the  continuiDjs:  defend- 
ant shows  that  the  case  could  have  been  tried  at  that  term  at  least,  and,  therefore,  a  petition 
for  removal  thereafter  was  not  in  season.    Gurnee  v.  County  of  Brunswick,*  1  Hughes,  270. 

§  8971.  If  a  case  can,  by  the  rules  of  practice,  be  tried  at  a  certain  term,  although  it  might 
not  be  reached,  or  the  parties  be  ready,  at  that  term,  that  is  the  term  at  which  the  case  can 
bs  first  tried  within  the  meaning  of  the  removal  act  of  1875,  and  a  petition  for  removal  can- 
not be  filed  after  such  term.    Ames  v.  C!olorado  Co.,*  4  Dill.,  260. 

§  8972.  A  default  stands  in  the  place  of  a  trial  as  regards  the  time  for  filing  a  petition 
under  the  removal  act  of  1875.  A  petition,  therefore,  filed  after  a  default  and  before  it  is  set 
aside,  is  not  filed  before  trial  of  the  cause,  and  is  therefore  not  in  season.  McCallon  v.  Wat- 
erman,* 1  Flip.,  651. 

§  8978.  A  case  pending  in  the  supreme  court  of  a  state  at  the  passage  of  the  removal  act  of 
1875,  and  afterwards  remanded  to  the  lower  court  for  further  proceedings,  stands  like  a  new 
case  in  regard  to  the  right  of  removal ;  and  such  right  may  be  claimed  at  or  before  the  term 
at  which  the  case  can  be  first  retried.     Pettilon  v.  Noble,*  7  Bisa.,  449. 

§  8974.  There  was  no  service  of  process  on  tlie  defendant,  but  he  entered  a  voluntary  ap- 
pearance on  condition  that  the  case  should  be  continued  until  the  next  term.  JBfeld,  under 
this  conditional  appearance,  there  having  been  no  service,  the  case  was  not  triable,  under 
the  law  of  Iowa,  until  such  next  term ;  and,  therefore,  a  petition  for  removal,  under  the  act 
of  1875.  if  filed  at  such  next  term,  is  in  season.    McCuUough  v.  Sterling  Co.,*  4  Dill.,  563. 

§  8975.  The  code  of  Iowa  provides  that  an  action  at  law  shall  be  tried  at  the  first  term 
after  legal  and  timely  service  has  been  made.  Held,  a  petition  for  removal,  under  the  act  of 
1875,  cannot  be  filed  after  such  term,  although  the  issues  were  not  made  up  until  after  such 
term  had  ended.     Atlee  v.  Potter,*  4  Dill.,  559. 

§  8976.  In  Iowa  the  appearance  term  is  not  the  trial  term  in  equity  suits  where  there  is  an 
issue  of  fact  requiring  the  production  of  evidence.  Therefore,  a  petition  to  remove  such  a 
case,  under  the  act  of  1875,  is  in  season  if  filed  before  or  at  the  ensuing  term,  and  before  trial. 
So  held  in  a  case  where  it  was  contended'^that  a  suit  to  foreclose  a  mortgage  is  always,  under 
the  laws  of  Iowa,  triable  at  the  appearance  term,  and,  therefore,  cannot  be  removed  there- 
after.   Palmer  v.  Call,*  4  Dill.,  566. 

§  8977.  A  case  was  on  the  calendar  of  a  state  court  for  trial  at  a  certain  term.  It  was 
taken  off  by  consent,  and  the  term  expired.  Beldy  it  could  not  be  removed,  under  the  act  of 
1875,  by  petition  filed  after  that  term.    Stough  v.  Hatch,*  16  Blatch..  233. 

§  8978.  At  the  return  term  of  a  cause,  no  answer  having  been  filed,  the  plaintiff  took  a 
pro  oonfessOf  and,  under  the  state  practice,  set  down  the  case  for  an  ex  parte  hearing  at  that 
same  term.  If  an  answer  had  been  filed  the  cause  could  not  have  been  tried  until  the  ensu- 
ing term.  The  pro  confesso  having  been  set  aside,  the  defendant  filed  an  answer,  and,  before 
the  ensuing  term,  a  petition  for  removal  under  the  act  of  1875.  It  was  contended  that  the 
petition  was  too  late,  because  setting  down  the  cases  for  a  hearing  on  the  pro  confesso  at  the 
return  term  made  that  term  the  first  one  at  which  the  case  could  be  tried.  Held,  a  hearing 
on  a  pro  confesso  is  not  a  trial  of  the  cause.  When  the  pro  confesso  is  set  aside  it  is  as  if  it 
had  never  been  taken ;  and  if  the  case  could  not  be  tried  upon  the  answer  until  the  following 
term,  a  petition  for  removal  before  such  term  is  in  time.    Chester  v.  Wellford,*  2  Flip.,  347, 

§  3979.  The  provision  of  the  removal  act  of  1875  which  requires  the  petition  to  be  filed  at 
or  before  the  term  at  which  the  cause  "could  be  first  tried  "  is  construed  to  mean  at  or  before 
the  term  at  which,  under  the  legislation  of  the  state  and  the  rules  of  practice  pursuant  thereto, 
the  cause  is  first  triable,  that  is,  subject  to  be  tried  on  its  merits.  McLean  v.  St.  Paul  &  Chi- 
cago R'y  Co.,*  17  Blatch.,  863. 

g  8980,  The  removal  act  of  1875  requires  the  petition  to  be  filed  before  or  at  the  term  next 
after  the  pleadings  are  completed.  But  this  does  not  apply  to  the  removal  act  of  1867,  known 
as  the  *'  local  prejudice  act."  By  the  latter  a  removal  may  be  had  by  filing  a  petition  at  any 
time  before  trial  or  final  hearing.  And  the  act  of  1867  is  not  repealed  by  the  act  of  1875. 
Whitehouse  v.  Continental  Fire  Ins.  Co.,*  2  Fed.  R.,  408. 

§  3981.  It  is  not  the  condition  of  the  proof,  but  the  condition  of  the  pleadings,  that  deter- 
mines when  a  case  is  first  triable  under  the  provisions  of  the  removal  act  of  1875.  So  where, 
after  an  equity  suit  had  been  at  issue  for  three  years,  during  which  time  the  parties  were  col- 
lecting testimony,  a  petition  for  removal  was  filed,  held,  the  cause  might  first  have  been  tried 
at  the  term  when  the  replication  was  filed,  and  a  petition  for  removal  cannot  be  filed  after 
that  term.    Blackwell  v.  Brown,*  4  Hughes,  203. 

§  8982.  The  term  at  which  a  case  can  *'  first  be  tried,'*  under  the  meaning  of  the  removal 
act  of  1875,  is  the  first  term  at  which  it  may  by  law  be  tried ;  and  if  a  party,  by  raising  ques- 
tions of  law,  delays  joinder  of  issue  upon  the  facts,  and  thus  ascertains  the  views  of  the  state 
court  before  applying  for  removal,  he  loses  the  right  to  file  a  petition.    So,  where  the  defend- 
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ant,  instead  of  joining  issue,  interposed  a  demurrer  at  the  term  when  otherwise  a  case  might 
have  been  tried,  which  demurrei'  was  argued  and  overruled,  held,  he  could  not  thereafter  re- 
move.    Murray  v.  Holden,*  1  McC,  841. 

§  3083.  A  case  was  pending  in  a  state  court  when  the  removal  act  of  1875  was  passed.  The 
term  had  begun  before  the  passage  of  the  act,  and  lasted  thereafter.  The  case  vvas  tried  seven 
days  after  the  act  was  passed.  A  new  trial  having  been  ordered  by  a  higher  court,  the  de- 
fendant  removed  the  cause.  Held^  by  going  to  trial  after  the  passage  of  the  act  the  right  of 
removal  was  lost  The  provision,  of  the  act  requiring  the  petition  to  be  filed  before  a  trial  of 
the  case  applies  to  a  trial  after  the  passage  of  the  act,  but  during  a  term  commencing  before. 
State  of  Missouri  v.  Merritt,*  2  McC,  65.  ' 

§  8084.  A  trial  within  the  meaning  of  the  removal  act  of  1875  is  a  proceeding  which  is  de- 
cisive of  the  case  and  ends  in  final  judgment.  An  argument  on  a  question  of  law  which 
results  in  a  final  judgment,  therefore,  is  a  trial ;  and  a  petition  for  removal  cannot  be  filed 
after  there  has  been  such  an  argument  and  judgment.    Meyer  v,  Norton,*  9  Fed.  R,  433. 

§  8085.  If  a  court  has  no  terms,  but  is,  in  theory  at  least,  always  open,  the  right  to  file  a 
removal  petition  under  the  act  of  1875  continues  during  the  period  of  time,  if  ihere  is  any 
such,  which  is  regarded  as  equivalent  to  a  term.  So  in  a  suit  in  the  Louisville  chancery 
oourt  a  petition  may  be  filed  within  sixty  days  after  the  cause  is  first  triable,  the  Kentucky 
statute  having  provided  that  that  court  shall  have  such  control  over  its  judgments  for  sixty 
days  as  circuit  courts  have  over  their  judgments  during  the  term  in  which  they  are  rendered. 
Ibid. 

§  8088.  A  cause  was  at  issue  in  a  state  court  in  November.  There  was  a  term  of  court 
every  month,  and  any  suit  at  issue  could,  under  the  state  practice,  be  set  down  for  trial  at 
any  time  within  ten  days  of  the  beginning  of  a  term.  A  petition  for  removal  under  the  act 
of  1875  was  filed  in  May,  the  case  having  been  set  down  for  trial  on  March  ^th.  Held,  the 
application  was  not  made  at  the  term  at  which  the  case  could  be  first  tried;  and  hence  was 
not  made  in  season  to  allow  a  removal.     Kerting  v.  American  Oleograph  Co.,*  10  Fed.  K.,  17. 

§  8087.  In  order  to  remove  under  the  act  of  1875  it  is  not  necessary  for  the  defendant  to 
make  any  pleading  in  the  state  court  before  filing  his  petition.  There  must  be  a  controversy ; 
but  this  is  sufficiently  shown  if  it  is  stated  in  the  petition  or  appears  otherwise  on  the  record ; 
and  it  will  be  presumed  if  nothing  to  the  contrary  appeal's.  Bailey  v.  American  Central  Ins. 
Co., ♦2  McC,  413. 

§  8088.  After  issue  had  been  joined  and  the  cause  set  down  for  trial  by  the  plaintiff,  the 
defendant,  under  the  practice  of  New  York,  filed  an  amendment  to  his  answer.  This  caused 
the  case  to  be  put  over  until  the  next  term.  Then  defendant  at  the  next  term  filed  a  petition 
for  removal  under  the  act  of  1875.  Held,  this  was  not  filed  in  accordance  with  the  act,  *"  be- 
fore or  at  the  term  at  which  said  cause  could  first  be  tried.*'  The  cause  was  triable  at  the 
term  at  which  it  was  set  down  for  trial ;  and  the  defendant  by  amending,  and  thus  prevent- 
ing a  trial  at  that  term,  could  not  enlarge  his  time  for  removal.  Cramer  v.  Mack,*  12  Fed. 
R.,  808. 

§  8080.  Under  the  act  of  1875,  as  well  as  under  the  act  of  1867,  the  petition  for  removal 
must  be  filed  before  final  judgment  in  the  court  of  original  jurisdiction  where  the  suit  wai 
brought.  So  held  in  a  case  where  the  petition  was  filed  in  the  appellate  court  after  final  judg- 
ment in  the  court  of  original  jurisdiction.    Lowe  v,  Williams,*  4  Otto,  650. 

§  3000.  The  plaintiff  recovered  judgment  in  a  lower  court  of  Iowa,  which  was  set  aside  by 
the  supreme  court,  and  a  new  trial  ordered.  The  defendant  then  filed  in  the  lower  court  a 
writ  of  procedendo,  and  a  petition  for  removal  under  the  act  of  1875.  A  statute  of  Iowa  allows 
the  rehearing  of  a  case  decided  by  the  supreme  court  upon  filing  a  petition  therefor  within 
sixty  days  after  the  decision,  within  the  sixty  days,  but  after  the  removal  petition  was  filed 
a  petition  for  a  rehearing  was  filed ;  and  the  supreme  court,  upon  such  rehearing,  entered 
judgment  for  the  plaintiff.  It  being  contended  in  the  federal  court  that  the  supreme 
court  had  no  jurisdiction,  the  case  having  been  removed,  held,  that  after  one  trial  the  right 
to  another  must  be  perfected  before  a  cause  can  be  removed.  Here  the  supreme  court  re- 
tained jurisdiction  until  the  rehearing,  and  the  judgment  entered  i^pou  such  rehearing 
revoked  the  order  on  the  court  below  to  proceed,  and  therefore  took  the  case  out  from  under 
the  petition  to  remove.     Railroad  Co.  v.  McKinley,*  9  Otto,  147. 

§  3001.  A  petition  for  removal  is  in  time  if  filed  before  the  first  term  at  which  the  cause 
could  be  heard,  although  subsequent  to  the  filing  of  the  answer  and  the  appointment  of  a 
receiver.    Taylor  v.  Rockefeller,*  18  Am.  L.  Rog.  (N.  S.),  298. 

§  8002.  A  suit  is  pending,  after  decree  rendered,  during  the  time  in  which  an  appeal  may 
be  taken,  and  if  the  removal  act  of  March  3,  1875,  is  passed  during  such  time,  and,  an  appeal 
being  afterwards  taken,  judgment  of  the  lower  court  is  reversed  and  the  case  remanded,  the 
suit  may  be  removed  under  such  act  as  being  a  suit  pending  at  its  passage.  Hewitt  v.  Phelps, 
15  Otto,  893. 
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§  8998.  Where,  under  a  state  statute  of  niinois  (Hurd's  Stat.  HI.,  189,  §  19),  a  defendant, 
who  hrs  not  been  summoned  in  a  suit,  and  who  has  had  a  decree  rendered  against  him,  ap- 
pears after  the  decree  and  has  the  case  reopened  because  of  such  want  of  summons,  he  may, 
without  pleading  in  the  state  court,  remove  the  suit  under  the  act  of  March  8, 1875,  hj  petition 
filed  at  the  first  term  afler  the  opening  of  the  decree  at  which  the  suit  could  be  tried  on  its 
merits.    Harter  Township  v,  Kernochan,  18  Otto,  562. 

§  8994.  Where  a  case  was  tried  after  the  passage  of  the  act  of  March  8,  1875,  and  a  new 
trial  was  granted,  it  could  not  be  removed  under  that  act  from  the  state  to  federal  court,  al- 
though it  might  have  been  moved  under  the  construction  of  the  act  of  1867.  The  latter  act 
prescribed  removal  before  the  '*  final "  trial. .  In  the  former  act  the  word  **  final "  is  omitted. 
The  right  to  file  a  petition  to  have  a  removed  suit  remanded  is  not  waived  by  having  per- 
mitted a  term  of  court  to  pass  without  objection.  Positive  steps  might  result  in  waiver. 
Young  V.  Andes  Ins,  Co.,*  8  Cent.  L.  J.,  719. 

§  8995.  A  New  Hampshire  rule  of  court  provides  that  a  defendant  shall  be  entitled  to  a 
continuance,  at  the  term  at  which  the  case  is  entered,  upon  affidavit  of  defense,  unless  the 
plaintiff  has  given  him  notice  that  he  intends  to  try  the  case  at  that  term.  The  plaintiff  also 
has  a  right  to  a  continuance  unless  defendant  has  given  him  similar  notice.  The  affidavit  is 
not  generally  filed,  and  in  this  case  neither  party  did  anything  at  the  first  term,  but  the  case 
was  silently  continued.  At  the  next  term  the  defendant  filed  a  petition  for  removal  under 
the  act  of  1875.  Held,  this  was  seasonably  filed.  The  first  term  was  not  the  first  term  at 
which  the  cause  could  have  been  tried  within  the  meaning  of  the  act  of  1875.  Wheeler  v, 
Liverpool,  etc.,  Ins.  Co.,*  8  Fed.  R,  196. 

§  3996.  Under  the  act  of  congress  of  March  8, 1875,  the  petition  for  removal  of  a  case  from  a 
state  to  a  federal  court  may  be  made  and  filed  *'  in  such  suit  in  such  state  court  before  or  at 
the  term  at  which  said  case  could  be  tried  and  before  the  trial  thereof."  Under  this  pro- 
vision a  case  in  which  a  new  trial  had  been  granted  before  the  passage  of  the  act,  and  which 
was  still  pending,  could  properly  be  removed.     Andrew  v,  Garrett,*  2  Cent  L.  J.,  797. 

§  8997.  Conceding  that  a  case  between  parties  before  a  state  probate  court  may  be  removed 
to  a  federal  court,  if  it  fulfills  the  requisite  conditions  of  the  act  of  congress  of  March  3, 1875, 
permitting  removal,  yet  if  the  case  has  been  determined  in  the  probate  court  and  appeal  taken 
therefrom  to  another  state  court,  the  time  for  removal  has  passed.  Cragie  v.  Mc Arthur,*  15 
Alb.  L.  J.,  121. 


6.   Whe7i  Jurisdiction  of  Federal  Court  Attaches. 

SumiABY  —  Feiition  allotced  to  be  filed  before  statutory  day,  §  8998. —  Potcer  of  federal  court 
after  filing  of  petition  and  bond,  §  3999. —  Injunction  against  further  proceedings  in  state 
court,  §  AOOO.— Jurisdiction  not  dependent  on  order  of  state  court,  §  4001. —  Further  pro- 
ceedings in  state  court  void,  §  4002. 

g  899S.  After  a  case  has  been  duly  removed,  the  federal  court,  upon  petition,  and  notice  to 
the  opposite  party,  will  allow  the  record  to  be  filed  before  the  statutory  day  therefor,  for  the 
purpose  of  administering  provisional  remedies.  Mahoney  Mining  Co.  v,  Bennett,  g§  4003, 
4004. 

§  8999.  After  a  petition  and  bond  for  removal  are  properly  filed  in  the  state  court,  the 
cause  is  jurisdictionally  pending  in  the  federal  court,  and  the  latter  will  thereafter  make  all 
proper  orders  to  preserve  the  property  and  the  rights  of  the  litigants ;  but  the  federal  court 
will  not,  before  the  return  day  of  the  removed  case  in  such  court,  dissolve  an  injunction  of 
the  state  court,  when  so  doing  would  amount  to  an  adjudication  of  the  entire  case..  New  Or- 
leans City  R.  Co.  V.  Crescent  City  R.  Co.,  §  4005. 

§  4000.  When,  in  order  to  enforce  its  own  judgment,  it  is  necessary  for  a  federal  court  to 
enjoin  further  proceedings  in  the  state  court  in  a  case  properly  removed  therefrom,  the  fed- 
eral court  will  do  so.    Dietzsch  v.  Huidekoper,  g  4000. 

§  4001.  If  a  cause  is  removable,  and  the  statute  for  its  removal  has  been  complied  with, 
no  order  of  the  state  court  for  its  removal  is  necessary  to  confer  jurisdiction  on  the  federal 
court,  and  no  refusal  of  such  an  order  can  prevent  that  jurisdiction  from  attaching.  Kern 
V.  Huidekoper,  §§  4007-4011. 

§  4002.  The  proceedings  in  a  state  court  in  a  cause  after  It  has  been  properly  removed  are 
void.    Ibid, 

LNOTES.—  See  g§  4012-4042*] 
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HAHONEY  MINING  COMPANY  v,  BENNETT. 
(Circuit  Court  for  California:  4  Sawyer,  289-293.    1877.) 

Opinion  by  Sawyer,  J. 

Statement  op  Facts. —  On  July  16, 1877,  the  complainant  filed  its  bill  in  the 
state  district  court  of  the  nineteenth  judicial  district,  among  other  things, 
praying  an  injunction  against  the  sale  and  working  of  the  mine  claimed  by 
the  complainant.  At  the  same  time  it  gave  defendant  notice  of  an  application 
for  a  preliminaiy  injunction.  On  August  6  the  defendant  gave  notice  of  his 
appearance  and  of  a  petition  to  remove  the  case  to  the  United  States  circuit 
court,  on  the  ground  that  the  defendant  is  a  citizen  of  Prussia,  the  complain- 
ant being  a  domestic .  corporation ;  which  motion  was  granted  on  August  14, 
before  the  application  for  a  preliminary  injunction  had  been  heard  by  the 
court.  The  first  day  of  the  next  succeeding  term  of  the  said  circuit  court 
would  be  the  fourth  Monday  in  November,  nearly  four  months  distant. 

§  4003.  Where  an  order  has  been  made  iy  a  state  court  removivg  a  caicse  into 
the  United  States  circuit  courts  that  court  will  take  jurisdiction /or  all  prelinhi- 
nary  purposes^  such  as  injunctions^  even  before  the  first  day  of  the  next  succeed- 
ing term. 

The  complainant  thereupon  immediately  gave  defendant  notice  of  an  appli- 
cation to  the  circuit  court  for  leave  to  file  a  copy  of  the  record  of  the  case  in 
said  court;  and  that  upon  leave  being  granted  it  would  apply  for  a  preliminary 
injunction  upon  the  same  grounds  as  stated  in  the  application  for  an  injunc- 
tion in  the  state  court  before  the  making  of  the  order  of  removal.  The  de- 
fendant objects  to  the  hearing  of  the  application  for  leave  to  file  the  copy  of 
the  record,  as  well  as  the  further  motion  for  an  injunction,  on  the  ground  that, 
under  the  statute,  he  has  till  th«  first  day  of  the  next  term  to  file  the  record; 
and  that,  until  that  day,  this  court  can  have  no  jurisdiction  over  the  cause.  It 
is  true,  as  urged  by  defendant,  that  the  statute  makes  no  provision  for  filing 
the  copy  of  the  record  before  the  first  day  of  the  next  succeeding  term,  or  by 
any  other  person  than  the  party  removing  the  cause.  But  it  is  also  true  that 
there  is  nothing  prohibiting  the  filing  of  the  record  at  an  earlier  day  or  by 
any  party  interested  other  than  the  one  removing  the  cause.  Where  a  suflB- 
cient  petition  is  filed  in  a  proper  case  for  removal,  and  a  sufficient  bond  given, 
the  proceedings  being  all  regular  and  sufficient,  tt^e  state  court  can  take  no 
further  proceedings  in  the  case  without  usurping  jurisdiction.  18  Stat.,  471, 
sec.  3;  Insurance  Co.  v,  Dunn,  19  Wall.,  224.  If,  after  completing  the  proceed- 
ings for  a  removal  so  far  as  to  deprive  the  state  court  from  taking  any  further 
action,  there  is  no  means  by  which  the  circuit  court  can  get  hold  of  the  case 
till  the  first  day  of  the  next  succeeding  term,  there  will  be  a  case  pending,  in 
some  cases  for  many  months,  in  which  no  court  has  jurisdiction  to  take  any 
action  whatever.  An  attachment  mav  have  been  obtained  which  ouffht  to  be 
dissolved,  and  which  it  would  be  ruinous  to  the  defendant  to  continue;  so  an 
injunction,  or  the  appomtment  of  a  receiver,  may  be  imperatively  required  to 
protect  the  interest  of  the  complainant  pending  the  action,  which  no  court  has 
power  to  grant  until  too  late;  or  an  injunction  or  a  preliminarj'^  restraining 
order  may  be  improperly  granted  and  the  removal  made  before  the  injured 
party  can  be  relieved.  In  case  of  a  removal  pending  a  motion  for  an  injunc- 
tion or  application  for  a  receiver,  a  party  might  be  obstructed  in  obtaining  a 
provisional  remedy  to  which  he  is  entitled  at  a  ruinous  sacrifice.  He  could 
not  move  in  that  case,  because  it  is  suspended  between  two  courts,  neither  of 
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which  can  act;  and  he  could  not  even  dismiss  his  action  and  commence  a  new 
one  in  the  national  courts,  wherein  the  court  would  have  jurisdiction  to  afFord 
him  provisional  relief,  because,  if  neither  court  has  authority  to  take  action, 
it  has  no  authority  to  enter  an  order  of  dismissal  of  the  action  once  pending 
until  the  statutory  time  for  filing  the  copy  of  the  record  in  the  national  courts 
has  elapsed  and  the  record  has  been  filed.  The  injured  party  would  there- 
fore be  remediless.  If  such  be  the  law,  causes  will  doubtless  often  be  trans- 
ferred for  the  purpose  of  accomplishing  these  results,  thereby  defeating  the 
ends  of  justice. 

§  4004.  At  what  time  the  circuit  court  toill  take  Jurisdiction  of  a  cause  re- 
moved or  about  to  he  removed  from,  a  state  court. 

From  the  moment  that  the  proceedings  for  removal  are  perfected  the  cir- 
cuit court,  in  my  judgment,  is  in  a  position  to  take  jurisdiction  for  the  purposes 
indicated;  and  it  only  needs  the  record  to  enable  it  to  proceed.  Under  sec- 
tions 7  and  8  the  court  is  expressly  given  authority  to  take  the  means  pre- 
scribed to  obtain  the  record,  where  the  state  court,  or  its  officers,  refuse  to 
furnish  a  copy.  For  some  purposes,  at  least,  the  circuit  court  may  take  action 
before  the  record  is  filed.  The  only  obstacle  to  proceeding  is  the  want  of  the 
record.  After  a  careful  consideration  of  the  act  of  congress  I  have  reached 
the  conclusion  that  where  the  necessary  proceedings  have  been  taken  in  a 
proper  case  to  remove  a  cause  from  a  state  to  a  national  court,  and  the  facts 
are  made  to  appear  in  a  petition  filed  in  the  court  to  which  the  cause  is  re- 
moved, this  forms  a  sufiicient  basis  upon  which  such  court  has  jurisdiction  to 
act,  after  due  notice  to  the  adverse  party,  and  upon  which  leave  to  file  the 
record  may  be  granted ;  and,  after  the  record  has  been  filed  in  pursuance  of 
such  leave,  that  the  court  has  jurisdiction,  in  its  discretion,  to  proceed  and  ad- 
minister all  provisional  remedies  applicable  to  the  case.  Any  other  construc- 
tion would  work  intolerable  inconvenience  and  remediless  injury  to  the  parties, 
and  could  not  have  been  contemplated  by  congress.  It  was  intended  to  put 
the  burden  of  making  the  transfer  of  the  record  upon  the  party  availing  him- 
self of  the  right  given ;  and  it  was  only  to  secure  this  end  that  he  is  mentioned 
in  the  act  in  this  connection  and  means  provided  for  securing  his  action  within 
a  reasonable  time.  As  no  duty  was  imposed  upon  the  other  partj'-  there  was 
no  necessity  for  naming  him  in  connection  with  these  provisions.  I  think, 
however,  the  act  should  be  amended,  authorizing  either  party,  at  any  time,  to 
file  the  record  upon  giving  notice  to  the  adverse  party  and  expressly  authoriz- 
ing the  circuit  court  to  thereupon  proceed  with  the  case,  as  otherwise  great 
delay  may  often  result  from  a  removal.  Mr.  Circuit  Judge  Dillon  also  seems 
to  be  of  the  opinion  that  the  circuit  court  may  take  jurisdiction,  upon  due 
notice,  for  the  purpose  of  administering  provisional  remedies.  Dillon's  Re- 
moval of  Causes,  p.  71.    Let  leave  to  file  a  copy  of  the  record  be  granted. 

NEW  ORLEANS  CITY  RAILROAD  COMPANY  v.  CRESCENT  CITY  RAILROAD 

COMPANY. 

(Circuit  Court  for  Louisiana:  5  Federal  Reporter,  160-168.     1881.) 

Opinion  by  Billings,  J. 

Statement  of  Facts. —  This  cause  is  before  me  on  an  application  to  dissolve 
an  injunction.  The  sole  question  upon  which  the  court  is  now  to  pass  is 
whether  the  court  should  at  this  time  entertain  the  application. 

The  cause  was  commenced  in  the  state  court.    An  injunction  was  there  ob- 
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tained,  and  at  the  instance  of  the  defendant  the  plaintiff  was  then  required  to 
give  a  bond  in  the  sum  of  $50,000  to  compensate  the  defendant  for  any  dam- 
ages he  might  suffer  from  the  injunction  in  case  it  should  be  held  to  have  been 
improperly  obtained.  An  application  was  then  made,  on  the  part  of  the  de- 
fendant, to  substitute  a  bond  for  the  injunction,  according' to  the  practice  in 
the  state  court,  and  then,  upon  the  application  of  the  plaintiff,  the  cause  was 
removed  to  this  court,  on  the  ground  that  its  decision  involved  a  construction 
of  the  constitution  and  laws  of  the  United  States. 

The  return  day  of  the  removed  cause  would  be  on  the  third  Monday  of 
April  next,  which  is  the  first  day  of  the  next  term  of  this  court. 

An  examination  of  the  statute  leads  me  to  the  conclusion  that  immediately 
upon  the  filing  of  the  proper  petition  and  bond  in  the  state  court  the  cause  is 
jurisdictionally  pending  in  the  federal  court.  Nothing  can  be  done  thereafter 
in  the  state  court,  and  whatever  can  be  done  prior  to  the  return  day  must  be 
done  here.  It  is  clear  that  whatever  is  necessary  for  the  preservation  of  the 
property,  i.  ^.,  all  conservatory  acts,  may  be  authorized  by  the  federal  court- 
It  is  equally  clear  that  there  can  be  no  trial  of  the  cause,  and  by  that  I  mean 
no  determination  of  the  rights  of  the  parties  which  are  by  the  suit  submitted 
to  the  court  for  adjudication,  until  the  time  fixed  by  the  law  of  congress  as 
the  return  day.  I  have  been  referred  to  two  cases  in  this  district  where  the 
court  was,  before  the  return  day,  asked  to  modify  an  injunction  which  had 
been  issued  in  the  state  court.  But  these  cases  are  far  from  maintaining  the 
authority  of  the  court  under  all  circumstances  to  deal  with  an  injunction  pre- 
vious to  the  time  when  the  cause  is  before  the  court  to  be  proceeded  with. 

In  Ellerman  v.  New  Orleans,  M.  &  T.  E.  Co.,  No,  7594,  the  court  was  asked 
to  dissolve  an  injunction,  and  the  objection  of  prematurity  was  taken.  The 
record  shows  simply  that  the  motion  was  overruled ;  no  reason  was  assigned. 
In  the  other  case,  that  of  Ellerman  v.  N.  O.  Elevator  Co.,  No.  9053,  in  that 
case  the  court  simply  construed  the  injunction  by  limiting  it  to  the  case  made 
by  the  complainant's  bill,  though  the  words  of  the  injunction,  considered  sep- 
arately from  the  bill,  were  susceptible  of  a  broader  interpretation.  The  case 
from  4  Saw.,  289  (Mahoney  Mining  Co.  v.  Bennett),  holds  that  a  preliminary 
injunction  may  be  granted  after  the  removal  and  before  the  return  day. 

In  B.  &  M.  E.  Co.,  26  Int.  Eev.  Eec,  355,  the  court  say,  after  the  citation 
of  the  case  from  Sawyer  and  other  cases:  "I  understand  from  the  opinions  of 
the  court  in  these  cases  that  when  the  jurisdiction  of  the  state  court  ceases  that 
of  the  federal  court  attaches  for  some  purposes,  on  entering  a  copy  of  the  rec- 
ord, so  that  the  court  may  know  the  facts;  but  the  jurisdiction  of  the  federal 
court  is  not  complete  so  far  as  to  hear  and  determine  the  cause,  although  a 
transcript  is  filed,  until  on  the  day  prescribed  bj*^  the  statute,  or  after,  if  the 
court  accepts  it." 

Judge  Dillon,  in  his  treatise  on  Eemoval  of  Causes, saj's :  "If  it  (the  record) 
be  entered  before  the  time,  it  has  been  made  a  question  whether  it  (jurisdiction) 
will  then  attach.  For  some  purposes  it  Avould  seem  that  it  might;  as,  for  ex- 
ample, if  it  became  necessary  meanwhile  to  issue  an  injunction  or  appoint  a 
receiver,  which  should  be  done,  however,  only  upon  notice,  in  order  to  protect 
the  rights  of  the  parties  or  to  preserve  the  property  in  litigation." 
'  §  400 6,  Circumstances  tender  which  a  dissolution  of  an  injunction  wiU  be 
refused  before  the  return  day  of  a  removed  cause. 

An  analysis  of  these  authorities  shows  that  receivers  may  be  appointed, 
property  may  be  sold,  and  its  proceeds  placed  in  the  registry  of  the  court. 
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An  injunction  may  be  granted,  and  when  a  defendant  is  in  possession  of  prop- 
erty an  injunction  which  prohibited  him  from  using  it  during  the  pendency  of 
the  suit  may  be  dissolved  upon  such  terms  as  would  allow  the  court  to  refrain 
from  all  consideration  of  the  cause  upon  its  merits.  But  in  this  case  the  sole 
<]uestion  presented  to  the  court  by  the  petition  or  bill  of  complaint  is  as  to  the 
exclusiveness  of  a  franchise,  and  the  protection  of  that  franchise  by  a  perpet- 
ual injunction.  The  court  could  not  proceed  one  step  in  the  hearing  of  the 
application  to  dissolve  without  entering  upon  the  consideration  of  the  cause 
as  an  entirety,  and  could  not  grant  the  dissolution  without  changing  the  status 
of  the  parties  with  reference  to  the  thing  to  be  finally  adjudged.  Indeed,  in  this 
case,  there  would  be  nothing  left  for  the  court  to  do  in  case  the  injunction  was 
dissolved  but  to  dismiss  the  bill. 

The  hearing  upon  the  application  in  this  case  is  inseparable  from  the  hear- 
ing of  the  cause,  and  the  result  of  that  hearing  would  be  not  to  preserve  the 
rights  of  the  parties,  but,  pro  tanto,  to  decide  and  determine  them.  It  is  not 
protection  of  rights,  but  an  adjudication  upon  them,  which  must  result  when- 
•ever  this  application  is  heard. 

What  the  court  should  do  in  this  case,  as  in  all  cases  where  the  record  is  here 
before  the  return  day,  is  by  all  proper  orders  to  preserve  the  property  in  dis- 
pute and  the  rights  of  all  the  litigants;  but  it  cannot  properly  enter  upon  the 
•decision  of  the  rights  of  the  plaintiff  to  a  franchise,  when  that  is  the  sole  mat- 
ter presented  by  the  bill,  until  the  jurisdiction  of  the  court  over  the  cause  is 
complete. 

The  bearing  of  the  application  is  postponed  until  the  return  day,  and  leave 
given  to  the  defendant  to  apply  to  compel  the  increase  of  the  amount  of  the 
plaintiffs'  bond,  if  the  sum  of  $50,000  is  insufficient. 

DIETZSCH  V.  HUIDEKOPER. 
(18  Otto,  494408.     1880.) 

Appbal  from  U.  8.  Circuit  Court,  Northern  District  of  Illinois. 

Opinion  by  Mb.  Justice  Woods. 

Statement  of  Facts. —  After  the  recovery  of  the  judgment  at  law  on  June 
5, 1878,  by  Charles  Kern,  one  of  the  appellants,  in  the  circuit  court  for  the 
oounty  of  Cook,  in  the  action  of  replevin  mentioned  in  Kern  v.  Huidekoper, 
13  Otto,  485,  notwithstanding  the  removal  of  the  said  cause  to  the  circuit 
court  of  the  United  States  for  the  northern  district  [of  Illinois,  the  writ  of 
retorno  luibendo  waB  issued  thereon,  which  the  plaintiffs  in  the  replevin  suit  re- 
fused to  obey.  Thereupon,  on  June  7,  1878,  an  action  of  debt  upon  the  re-, 
plevin  bond  given  by  them  was  begun  in  the  circuit  court  of  Cook  county 
against  Frederick  W.  Huidekoper,  Thomas  W.  Shannon  and  John  Dennison, 
the  principals,  and  A.  B.  Meeker  and  John  B.  Drake,  the  sureties  on  said 
bond. 

The  action  was  brought  in  the  name  of  Emil  Dietzsch,  the  coroner,  for  the 
use  of  Charles  Kern,  the  sheriff,  who  was  nominally  interested  only,  the  real 
interest  in  the  litigation  being  in  the  judgment  and  execution  creditors,  the 
Bank  of  North  America  and  John  McCaffrey.  Thereupon  Huidekoper,  Shan- 
non and  Dennison,  on  June  10,  1878,  filed  the  bill  in  this  case  in  the  United 
States  circuit  court  for  the  northern  district  of  Illinois,  against  Dietzsch  and 
Kern,  in  which  they  prayed  an  injunction  to  restrain  them,  their  attorneys, 
agents,,  etc.,  and  the  execution  creditors  represented  by  them,  from  prosecuting 
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any  suit  upon  said  replevin  bond  against  the  principals  or  sureties  therein,  "oi 
in  any  manner  whatever  taking  any  action  to  enforce  any  liability  or  right 
upon  said  pretended  judgment  of  return  entered  in  said  circuit  court  of  Cook 
county  or  upon  the  said  replevin  bond." 

On  July  1,  1878,  a  preliminary  injunction  was  allowed  restraining  the  de- 
fendants below  from  in  any  manner  prosecuting  said  action  upon  the  replevin 
bond,  or  in  any  manner  enforcing  said  judgment  of  return.  After  the  filing 
of  this  bill  the  action  on  the  replevin  bond  in  the  state  court  was  dismissed  as 
to  all  the  defendants  except  John  B.  Drake.  On  October  20,  1879,  the  com- 
plainants below  filed  their  supplemental  bill,  in  which  they  alleged  that  on 
October  1,  1879,  on  motion  of  William  J.  Hynes,  an  order  was  entered  in  the 
circuit  court  for  Cook  county  in  the  said  suit,  brought  in  the  name  of  Emil 
Dietzsch  on  said  replevin  bond,  against  complainants  and  their  sureties,  by 
which  the  Bank  of  North  America  and  John  McCaffrey  were  substituted  for 
Dietzsch  as  parties  plaintiffs  in  said  action,  and  an  amended  declaration  was 
filed  by  them  as  such  plaintiffs,  and  a  rule  was  granted  against  Drake  re- 
quiring him  to  plead  to  such  amended  declaration  within  twenty  days. 

The  supplemental  bill  charged  that  the  Bank  of  North  America  and  John 
McCaffrey,  and  Edwin  Walker,  their  attorney,  had  personal  knowledge  of  the 
allowance  and  issue  of  said  injunction,  and  that  the  judgment  in  favor  of  the 
Bank  of  North  America  was  the  property  of  Walker,  and  that  the  proceed- 
ings in  said  action  of  debt  were  in  violation  of  the  injunction  of  the  court 
and  taken  for  the  purpose  of  evading  its  orders,  and  prayed  that  the  Bank  of 
North  America,  McCaffrey,  Walker  and  Hynes  might  be  made  parties  de- 
fendant to  the  bill,  and  that  the  injunction  allowed  upon  the  original  bill  might 
be  so  enlarged  as  to  include  the  said  new  defendants. 

Thereupon  the  Bank  of  North  America,  McCaffrey,  Walker  and  Hynes  ap- 
peared and  filed  their  demurrer  to  the  original  and  supplemental  bills,  alleg- 
ing as  grounds  of  demurrer  that  the  court  had  no  jurisdiction  to  enjoin 
proceedings  in  the  circuit  court  of  Cook  county,  Blinois,  as  prayed  for  in  said 
original  and  supplemental  bills. 

The  demurrer  was  overruled.  The  defendants  who  demurred,  electing  to 
stand  by  their  demurrer,  declined  to  plead  or  answer.  Thereupon  a  decree 
fro  confeaao  was  taken  against  them,  and  a  final  decree  was  made  against  all 
the  defendants,  by  which  the  preliminary  injunction  allowed  in  the  case  was 
made  absolute  and  perpetual.    That  decree  is  brought  here  by  appeal. 

We  have  already  decided  in  Kern  v.  Huidekoper,  aupra^  that  the  suit  in  re- 
plevin, instituted  by  Huidekoper  and  others  against  Kern  in  the  circuit  conrt 
for  Cook  county,  was  removable  to  the  United  States  circuit  court;  that  by  the 
proceedings  for  that  purpose  it  was  effectually  removed  on  July  27,  1877,  to 
the  federal  court,  which  after  that  date  alone  had  jurisdiction  thereof,  and 
that  all  the  subsequent  proceedings  in  the  cause  in  the  state  court  were  ab- 
solutelv  null  and  void. 

Upon  this  state  of  facts  the  only  question  for  decision  is :  Could  the  court 
below  enjoin  the  appellants  from  proceeding  in  the  action  at  law  brought  by 
them  on  the  replevin  bond  in  the  circuit  court  for  Cook  county? 

§  4006.  Tlie  circuit  court  of  the  United  States  can  properly  enjoin  parties 
from  proceeding  in  a  state  cowt  in  a  cause  which  has  been  removed  in  due  course 
of  law  into  the  circuit  court. 

The  action  on  the  bond  in  that  court  was  simply  an  attempt  to  enforce  the 
judgment  of  that  court  in  the  replevin  suit,  rendered  after  its  removal  to  the 
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TTnited  States  circuit  court,  and  after  the  state  court  had  lost  all  jurisdiction 
over  the  case.  If  no  judgment  had  been  rendered  in  the  state  court  against 
the  plaintiffs  in  the  suit  no  action  could  have  been  maintained  upon  the  bond. 
The  bond  took  the  place  of  the  property  seized  in  replevin,  and  a  judgment 
upon  it  was  equivalent  to  an  actual  return  of  the  replevied  property.  The 
suit  upon  the  bond  was,  therefore,  but  an  attempt  to  enforce  a  pretended 
judgment  of  the  state  court,  rendered  in  a  case  over  which  it  had  no  jurisdic- 
tion, but  which  had  been  transferred  to  and  decided  by  the  United  States  cir- 
cuit court  by  a  judgment  in  favor  of  the  plaintiffs  in  replevin. 

The  bill  in  this  case  was,  therefore,  ancillary  to  the  replevin  suit,  and  was 
in  substance  a  proceeding  in  the  federal  court  to  enforce  its  own  judgment  by 
preventing  the  defeated  party  from  wresting  the  replevied  property  from 
the  plaintiffs  in  replevin,  who,  by  the  judgment  of  the  court,  were  entitled  to 
it,  or  what  was  in  effect  the  same  thing,  preventing  them  from  enforcing  a 
bond  for  the  return  of  the  property  to  them. 

A  court  of  the  United  States  is  not  prevented  from  enforcing  its  own  judg- 
ments by  the  statute  which  forbids  it  to  grant  a  writ  of  injunction  to  stay 
proceedings  in  a  state  court.  Dietzsch,  the  original  plaintiff  in  the  action  on 
the  replevin  bond,  represented  the  real  parties  in  interest,  and  he  was  a  party 
to  the  action  of  replevin  which  had  been  pending,  and  was  finally  determined 
in  the  United  States  circuit  court.  That  court  had  jurisdiction  of  his  person, 
and  could  enforce  its  judgment  in  the  replevin  suit  against  him,  or  those 
whom  he  represented,  their  agents  and  attorneys.  The  bill  in  this  case  was 
filed  for  that  purpose  and  that  only. 

If  the  bill  is  not  maintainable,  the  appellees  would  find  themselves  in  pre- 
cisely the  same  plight  as  if  the  judgment  of  the  United  States  circuit  court  in 
the  replevin  suit  bad  been  against  them  instead  of  for  them.  The  judgment 
in  their  favor  Avould  settle  nothing.  Instead  of  terminating  the  strife  between 
them  and  their  adversaries,  it  would  leave  them  under  the  necessity  of  engaging 
in  a  new  conflict  elsewhere.  This  would  be  contrary  to  the  plainest  principles 
of  reason  and  justice. 

As  the  bill  in  this  case  is  filed  for  the  purpose  of  giving  to  litigants  on  the 
law  side  of  the  court  the  substantial  fruits  of  a  judgment  rendered  in  their 
favor,  it  is  merely  auxiliary  to  the  suit  at  law,  and  the  court  has  the  right  to 
enforce  the  judgment  against  the  party  defendant  and  those  whom  he  repre- 
sents, no  matter  how  or  when  they  may  attempt  to  evade  it  or  escape  its 
effect,  unless  by  a  direct  proceeding.  These  views  are  sustained  by  the  case  of 
French,  Trustee,  v.  Hay,  22  Wall.,  250,  between  which  and  this  case  there  is 
no  substantial  difference.  We  think,  therefore,  that  the  demurrer  to  the  bill 
was  properly  overruled.  Decree  ajirmed. 

KERN  V.  HUIDEKOPER* 
(18  Otto,  485-494.    1880.) 

Erbob  to  U.  S.  Circuit  Court,  Northern  District  of  Illinois. 

Opinion  by  Mb.  Justiob  Woods. 

Statement  of  Facts. —  This  was  an  action  of  replevin  brought  by  Frederick 

W.  Iluidekoper,  John  N.  Dennison  and  Thomas  W.  Shannon,  in  the  circuit 

court  of  Cook  county,  Illinois,  at  its  Ma}^  term,  1877,  to  wit,  on  May  22, 1877, 

against  Charles  Kern,  to  recover  the  possession  of  one  thousand  tons  of  old 

railroad  iron,  which,  as  they  claimed,  he  wrongfully  detained  from  them. 
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The  writ  of  replevin,  issued  May  23,  1877,  was  on  the  same  day  served  by 
the  coroner  of  the  count}^  who  received  from  the  plaintiffs  a  statutory  bond 
and  delivered  to  them  the  possession  of  the  iron.  The  summons  was  made  re- 
tornable  at  the  next  term  of  the  court,  which  began  on  the  third  Monday  of 
June. 

The  declaration,  which  was  filed  June  30,  alleged  that  plaintiffs  were  the 
owners  and  lawfully  entitled  to  the  possession  of  certain  goods  and  chattels,  to 
wit,  the  iron  in  controversy,  which  formerly  had  been  in  the  track  of  the  Chi- 
cago, Danville  &  Yincennes  Eailroad,  but  that  it  was  then  lying  along  the 
Mud  Lake  track,  near  Twenty-fourth  street,  in  the  city  of  Chicago;  that  it 
was  of  the  value  of  $18,000;  that  on  May  9,  1877,  Kern  had  wrongfully  taken 
possession  of  it  and  still  detained  the  same  from  them. 

Eern,  July  6, 1877,  pleaded  that  he  was  the  sheriff  of  Cook  county,  and  that 
as  such,  on  May  1, 1877,  he  had  levied  on  and  still  held  the  iron  by  virtue  of  two 
certain  executions  against  the  Chicago,  Danville  &  Yincennes  Railroad  Com- 
pany, both  issued  upon  judgments  in  the  superior  court  of  Cook  county, —  one 
in  favor  of  the  Bank  of  IS'orth  America,  and  the  other  in  favor  of  John 
McCaffrey,  for  the  aggregate  sum  of  about  $11,000;  and  that  at  the  time  of 
the  levy  the  iron  was  the  property  of  that  company. 

On  May  31, 1877,  the  plaintiffs  filed  in  the  court  their  petition  to  remove 
said  cause  to  the  circuit  court  of  the  United  States  for  the  northern  district  of 
Illinois.  The  petition  alleged  that  Kern  was  a  citizen  of  the  state  of  Illinois, 
and  that  the  plaintiffs  at  the  institution  of  the  action  were,  and  still  continued 
to  be,  citizens  of  states  other  than  Illinois;  that  the  amount  in  controversy  in 
the  suit  exceeded  $500 ;  that  there  had  been  no  trial  of  the  suit,  and  the  same 
could  not  have  been  tried  before  the  term  at  which  said  petition  was  filed;  and 
that  the  suit  involved  a  controversy  between  citizens  of  different  states,  which 
could  be  wholly  determined  as  between  them. 

The  petition  was  accompanied  by  the  bond  required  by  the  statute  of  the 
United  States.  On  June  2  the  court  denied  the  petition  for  removal  on  the 
ground  that  it  was  prematurely  presented  and  filed ;  that  at  that  date  no  dec- 
laration had  been  filed,  the  defendant  was  not  in  court,  and  was  not  required 
to  appear  until  the  third  Monday  of  June.  On  June  30  the  petition  of  the 
plaintiffs  and  their  bond  for  the  removal  of  the  cause  being  still  on  file,  and 
the  time  for  the  appearance  of  the  defendant  having  passed,  the  plaintiffs  filed 
their  declaration,  and  immediately  moved  the  court  for  an  order  transferring 
the  cause  in  accordance  with  their  petition  to  the  circuit  court  of  the  United 
States.  This  motion  was  denied.  On  July  6,  the  date  upon  which  the  de- 
fendant filed  his  plea,  and  after  said  plea  had  been  filed,  the  plaintiffs  caused 
an  order  to  be  entered  dismissing  their  petition  for  the  removal  of  the  cause 
filed  May  31,  and  immediately  filed  another  for  the  same  purpose,  containing 
the  same  averments,  together  with  a  bond,  as  required  by  the  statute. 

This  petition  was  also  denied  by  the  state  court.  Nevertheless,  on  July  27, 
1877,  the  plaintiffs  filed  a  transcript  of  the  record  of  the  cause  in  the  clerk's 
oflBce  of  the  circuit  court  of  the  United  States  for  the  northern  district  of  Illi- 
nois. The  term  of  that  court,  as  prescribed  by  law,  began  on  the  first  Mon- 
day of  that  month. 

On  November  14, 1877,  the  said  term  still  continuing,  that  court  made  an 

order  approving  the  filing  of  the  said  record  on  July  27  preceding.     On  June 

5, 1878,  the  counsel  of  the  plaintiffs  moved  that  court  that  an  order  be  entered 

declaring  that  the  cause  had  been  removed  from  the  circuit  court  of  Cook 
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county,  and  that  the  circuit  court  of  the  United  States  had  exclusive  jurisdic- 
tion thereof  by  reason  of  such  removal,  and  that  the  cause  be  placed  on  the 
trial  calendar  of  the  court.  The  court  sustained  the  motion,  and  directed  an 
order  to  be  made  in  accordance  therewith. 

On  June  26,  1878,  the  defendant,  by  his  attorney,  entering  special  appear- 
ance for  that  purpose,  filed  a  written  motion  in  the  United  States  circuit  court 
for  the  dismissal  of  said  action.     This  motion  was  overruled. 

At  the  July  term,  1878,  of  the  circuit  court  of  Cook  county,  that  court  still 
claiming  jurisdiction  of  the  cause,  notwithstanding  the  proceedings  for  its  re- 
moval above  recited,  the  plaintiffs  filed  in  that  court  a  replication  to  the  plea 
of  the  defendant,  in  whicfh  they  alleged  that  said  railroad  iron  at  the  time  of 
the  levy  was  the  property  of  the  plaintiffs,  and  not  of  the  railroad  company, 
as  alleged  in  defendant's  plea. 

On  November  12,  1878,  the  defendant  moved  in  the  circuit  court  of  the 
United  States  for  leave  to  file  a  plea  to  the  jurisdiction,  which,  after  argu- 
ment of  counsel,  was  granted.  Thereupon,  on  the  same  day,  he  filed  the  fol- 
lowing plea: 

"  The  defendant,  by  E.  Walker,  his  attorney,  comes  and  prays  judgment  of 
the  said  record  herein  filed,  because  he  says  that  the  plaintiffs  first  instituted 
their  said  action  of  replevin  in  the  circuit  court  of  Cook  county,  in  the  state  of 
Illinois,  which  said  court  has  exclusive  original  jurisdiction  of  said  action,  and  ' 
caused  the  clerk  of  said  state  court  to  issue  a  summons  against  the  said  de- 
fendant and  a  writ  of  replevin,  under  which  said  last-named  writ  the  property 
described  in  said  writ  and  declaration  was  seized  by  the  officer  of  said  court 
and  delivered  to  the  said  plaintiffs. 

"  That  said  writs  were  made  returnable  to  the  June  term  of  said  court,  A.  D. 

1877,  at  which  said  term  the  said  defendant  appeared  and  filed  his  plea  to  said 
declaration. 

^^  The  said  defendant  further  shows  that  long  after  the  filing  of  the  said 
transcript  of  record  in  this  court  the  said  plaintiffs,  to  wit,  at  the  May  term, 
A.  D.  1878,  filed  in  the  said  circuit  court  of  Cook  county  their  replication  to 
the  said  defendant's  plea,  and  at  said  term  of  said  state  court  prosecuted  their 
said  action  to  a  final  hearing;  and  such  proceedings  were  thereupon  had  in 
said  action  that  afterwards,  to  wit,  at  said  May  term,  to  wit,  on  the  5th  day 
of  June,  A.  D.  1878,  the  said  defendant,  by  the  consideration  and  judgment 
of  the  said  circuit  court  of  Cook  county,  recovered  a  judgment  against  the 
said  plaintiffs  for  the  return  to  him  of  the  property  described  in  said  declara- 
tion and  writ  of  replevin,  being  the  same  identical  property  described  in  the 
aforesaid  transcript  of  record,  and  for  his  costs  in  said  action,  as  bj'  the  record 
and  proceedings  thereof  still  remaining  in  said  circuit  court  of  Cook  county 
more  fully  appear,  which  said  judgment  is  in  full  force,  unreversed  and  unsat- 
isfied, and  this  the  defendant  is  ready  to  verify  by  the  record.  Wherefore 
the  said  defendant  prays  judgment  if  the  court  here  will  take  jurisdiction  and 
cognizance  of  the  action  aforesaid." 

The  plaintiffs  filed  a  demurrer  to  this  plea,  and  afterwards,  on  November  21, 

1878,  the  demurrer  was  argued.  The  minutes  of  the  court  state  its  judgment 
upon  the  demurrer  as  follows:  "  Now  come  the  plaintiffs  by  Henry  Crawford, 
Esq.,  their  attorney,  and  the  defendant  by  Edwin  Walker,  Esq.,  his  attorney, 
and  now  comes  on  to  be  heard  the  demurrer  of  the  plaintiffs  to  the  plea  to 
the  jurisdiction  herein,  and  after  hearing  the  arguments  of  counsel  the  court 
sustains  the  demurrer,  to  which  ruling  of  the  court  the  defendant  by  his  coun- 
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sel  excepts,  and  the  defendant  failing  to  make  further  answer  herein  and  elect- 
ing to  abide  by  his  said  plea,  it  is  thereupon  considered  by  the  court  that  the 
plaintiffs  have  and  retain  possession  of  the  goods  and  chattels  described  in  the 
writ  issued  in  this  court,"  etc. 

This  judgment  Kern  seeks  to  reverse  in  this  court.  The  following  are  his 
assignments  of  error:  That  the  circuit  court  erred  —  1.  In  overruling  the  mo- 
tion made  by  the  plaintiff  in  error  on  June  26,  1S78,  to  dismi^  the  said  cause. 
2.  In  sustaining  the  demurrer  to  the  special  plea  filed  by  the  plaintiff  in  error 
on  November  12,  1878.  3.  In  rendering  judgment  against  the  plaintff  in  error 
upon  the  demurrer.  4.  The  court  bad  no  jurisdiction  over  the  subject-matter 
of  the  action. 

The  circuit  court  of  Cook  county  and  the  circuit  court  of  the  United  States 
both  claimed  jurisdiction  of  the  case,  and  each  rendered  a  final  judgment  — 
the  state  court  in  favor  of  the  plaintiff  in  error,  and  the  United  States  court 
in  favor  of  the  defendants  in  error.  Most  of  the  points  raised  upon  the  record 
will  be  solved  by  a  settlement  of  the  question  which  court  had  jurisdiction  of 
the  case  when  said  final  judgments  were  rendered. 

§  4007.  After  a,  proper  petition  and  bond  have  been  JUed  in  the  state  courts 
the  filing  of  a  transcript  of  the  record  in  the  United  States  circuit  court  invests 
that  court  with  full  jurisdiction  of  the  causCj  irrespective  of  tlie  action  of  the 
state  court. 

The  jurisdiction  was,  of  course,  originally  in  the  state  court.  It  is  unneces- 
sary to  decide  whether  the  state  court  rightfully  or  wrongfully  denied  the 
first  two  petitions  of  the  defendants  in  error  for  the  removal  of  the  cause. 
The  petition  for  its  removal,  filed  July  6,  1877,  contained  every  averment  re- 
quired by  law.  It  was  filed  at  the  proper  time,  and  it  was  accompanied  by  a 
bond  with  good  and  sufficient  suret}',  conditioned  according  to  the  statute. 

According  to  the  terms  of  the  act  of  congress  it  was  the  duty  of  the  state 
court  "  to  accept  said  petition  and  bond  and  proceed  no  further  in  such  suit." 
Act  of  March  3,  1875,  ch.  137,  sec.  3;  18  Stat.,  part  3,  p.  470. 

Notwithstanding  the  refusal  of  the  state  court  to  make  an  order  for  the  re- 
moval of  the  cause,  the  defendants  in  error,  within  the  time  prescribed  by 
the  statute,  filed  a  transcript  of  the  record  of  the  state  court  in  the  circuit 
court  of  the  United  States.  This  invested  the  latter  court  with  full  and  com- 
plete jurisdiction  of  the  case,  for,  in  the  language  of  the  section  just  referred 
to,  "  the  said  copy  being  entered  as  aforesaid  in  said  circuit  court  of  the  United 
States,  the  cause  should  then  proceed  in  the  same  manner  as  if  it  had  been 
originally  commenced  in  said  circuit  court." 

If  the  cause  is  removable  and  the  statute  for  its  removal  has  been  complied 
with,  no  order  of  the  state  court  for  its  removal  is  necessar}^  to  confer  jurisdic- 
tion on  the  court  of  the  United  States,  and  no  refusal  of  such  an  order  can 
prevent  that  jurisdiction  from  attaching.  Insurance  Company  v.  Dunn,  19 
Wall.,  214.  It  is  therefore  clear  that  when  the  defendants  in  error  filed, 
July  27,  1877,  in  the  circuit  court  of  the  United  States,  a  transcript  of  the  rec- 
ord of  the  state  court,  the  former  acquired  and  the  latter  lost  jurisdiction  of 
the  case. 

§  4U08.  A  cause  maybe  removed  although  the  sheriffs  under  order  of  a  state 
court  J  be  in  possession  of  the  property  in  question. 

The  contention  of  the  plaintiff  in  error  seems  to  be  that  an  action  of  re- 
plevin, where  the  sheriff  of  a  state  court  is  the  defendant,  is  not  removable, 
because  the  sheriff,  an  officer  of  the  state  court,  being  in  possession  of  the 
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property,  the  subject-matter  of  the  controversy,  the  federal  court  is  without 
legal  authority  or  power  by  writs,  process  or  orders  to  wrest  its  possession 
from  him. 

There  is  no  support  either  in  the  act  of  congress  for  the  removal  of  causes, 
nor  in  any  case  adjudged  by  this  court,  for  this  position.  The  act  of  congress 
makes  no  exception  of  causes  where  the  subject-matter  of  the  controversy  is 
in  possession  of  the  state  court.  Under  the  constitution  and  laws  of  the  United 
States  a  citizen  of  the  United  States,  party  in  a  state  court  to  a  suit  which 
falls  within  the  terms  of  the  statute  for  the  removal  of  causes,  has  the  right 
to  have  it  removed  to  and  heard  by  a  United  States  court. 

Taylor  v.  Carryl,  20  How.,  583 ;  Freeman  v.  Howe,  24  id.,  450,  and  Buck  v. 
Colbath,  3  Wall.,  334,  relied  on  by  the  plaintiff  in  error,  are  not  in  point. 
Those  cases  decide  that  property  held  by  an  oflScer  of  one  court  by  virtue  of 
process  issued  in  a  cause  pending  therein  cannot  be  taken  from  his  possession 
by  the  oflScer  of  another  court  of  concurrent  jurisdiction,  upon  process  issued 
in  another  case  pending  in  the  latter  court. 

§  4009.  Where  a  case  is  properly  removed^  both  the  case  and  the  res  go  to  the 
federal  court. 

But  here  there  is  but  one  case.  It  is  brought  in  the  state  court.  It  falls 
within  the  terms  of  the  act  of  congress  for  the  removal  of  causes.  When  the 
prerequisites  for  removal  have  been  performed,  the  paramount  law  of  the  land 
says  that  the  case  shall  be  removed,  and  the  case  and  the  res  both  go  to  the 
federal  court.  The  fact  that  the  state  court,  while  the  case  was  pending  in  it, 
had  possession  of  the  8ubjec^matter  of  the  controversy,  cannot  prevent  the 
removal,  and  when  the  removal  is  accomplished  the  state  court  is  left  without 
any  case,  authority  or  process  by  which  it  can  retain  possession  of  the  res. 
The  suit  and  the  subject-matter  of  the  suit  are  both  transferred  to  the  federal 
court  by  the  same  act  of  retnoval,  or,  when  a  bond  for  the  delivery  of  the 
property  has  been  taken,  as  in  this  case,  the  bond  as  the  representative  of  the 
property  is  transferred  with  the  suit.  There  is  no  interference  with  the  right- 
ful jurisdiction  of  the  state  court,  and  no  wresting  from  its  possession  of  prop- 
erty which  it  has  the  right  to  retain. 

If  the  contention  of  the  plaintiff  in  error  is  that  the  state  court,  having  seized 
propertj^  by  virtue  of  9,  fieri  facias  issued  on  a  judgment  rendered  by  it,  the 
federal  court  cannot  take  such  property  from  its  possession  by  writ  of  replevin, 
or,  in  other  words,  that  the  replevin  suit  which  was  sought  to  be  removed  in 
this  case  could  not  have  been  originall}'^  brought  in  the  federal  court,  the  an- 
swer is  that,  upon  the  question  of  removal,  it  is  entirely  immaterial  whether 
or  not  the  suit,  as  an  original  action,  could  have  been  maintained  in  the  fed- 
eral court.  In  short,  no  provision  of  the  state  law,  no  peculiarity  in  the  nature 
of  the  litigation  which  would  forbid  the  United  States  court  from  entertaining 
original  jurisdiction,  could  prevent  the  removal,  provided  the  case  fell  within 
the  terms  of  the  statute  for  the  removal  of  causes.  Railway  Company  v. 
Whitton,  13  "Wall.,  270;  Insurance  Company  v.  Morse,  20  id.,  445;  Gaines  v. 
Fuentes,  92  U.  S.,  10;  Boom  Company  u  Patterson,  98  id.,  403. 

§  4010.  The  proceedings  in  a  state  court  in  a  cause^  after  it  hasheen  properly 
removedy  are  void. 

The  United  States  court  having  acquired  jurisdiction,  and  the  state  court 
lost  it  by  the  proper  removal  of  the  cause,  has  the  state  court  been  reinvested 
with  jurisdiction  by  the  facts  stated  in  the  plea  to  the  jurisdiction  filed  by  the 
defendant  below,  namely,  that  long  after  the  removal  of  the  cause  to  the 
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United  States  courts  the  plaintiffs  below  filed  their  replioation  in  the  state 
courts  and  prosecuted  their  action  therein  to  a  final  hearing?  In  other  words^ 
is  the  plea  to  the  jurisdiction  of  the  United  States  court,  filed  by  the  defend- 
ant below  on  November  12,  1878,  a  good  plea? 

It  has  been  expressly  held  by  this  court  that  when  a  case  has  been  properly 
removed  from  a  state  into  a  United  States  court,  and  the  state  court  still  goes 
on  to  adjudicate  the  case,  against  the  resistance  of  the  party  at  whose  instance 
the  removal  was  made,  such  action  on  its  part  is  a  usurpation,  and  the  fact 
that  such  a  party  has,  after  the  removal,  contested  the  suit,  does  not,  after 
judgment  against  him,  constitute  a  waiver  on  his  part  of  the  question  of  the 
jurisdiction  of  the  state  court  to  try  the  case.  Insurance  Company  v,  Dunn^ 
19  Wall.,  214;  Bemoval  Cases,  100  U.  S.,  457;  Eailroad  Company  v.  Missis- 
sippi, 102  id.,  185. 

These  cases  are  directly  in  point.  In  the  action  of  replevin  the  defendant^ 
if  he  succeeds,  recovers  in  effect  the  same  judgment  against  the  plaintiff  as 
the  plaintiff,  in  case  he  succeeds,  recovers  against  the  defendant.  So  that  the 
plaintiffs,  in  contesting  the  suit  in  the  state  court  after  its  removal,  were  seek- 
ing to  protect  themselves  against  a  judgment  in  favor  of  the  defendant  for  the 
return  of  the  property  in  controversy,  a  judgment  which  was  in  fact  entered 
against  them. 

Our  conclusion,  therefore,  is  that  by  the  proceedings  for  the  removal  of  this 
case  jurisdiction  over  it  was  transferred  to  the  United  States  circuit  court,  and 
the  filing  by  the  plaintiffs  below  of  a  replication  in  the  state  court,  after 
such  removal,  and  the  prosecution  of  the  action  to  a  final  hearing  in  that 
court,  did  not  reinvest  the  state  court  with  jurisdiction  of  the  cause,  nor 
amount  to  a  waiver  of  any  rights  resulting  to  the  plaintiffs  from  the  removal. 

This  conclusion  is  strengthened  by  the  fact  that  the  plaintiffs  constantly  in- 
sisted, as  the  record  shows,  upon  the  jurisdiction  of  the  United  States  court 
over  the  case,  and,  even  while  the  case  was  on  final  trial  in  the  state  courts 
procured  the  entry  of  an  order  in  the  United  States  court  to  the  effect  that, 
upon  the  filing  of  the  transcript  of  the  record  of  the  state  court  in  the  United 
States  court,  the  latter  court  acquired  exclusive  jurisdiction  over  the  case. 

After  the  filing  in  the  United  States  circuit  court,  on  July  27,  1877,  of  the 
record  of  the  proceedings  in  the  state  court,  the  latter  lost  all  jurisdiction  over 
the  case,  and,  being  without  jurisdiction,  its  subsequent  proceedings  and  judg- 
ment were  not,  as  some  of  the  state  courts  have  ruled,  simply  erroneous,  but 
absolutely  void.  Gordon  v.  Longeit,  16  Pet,  97;  Insurance  Company  v.  Dunn, 
19  Wall.,  214;  Virginia  v.  Kives,  100  U.  S.,  313. 

§  40 11.  A  plea  to  the  jurisdiction  is  a  withdrawal  of  a  previous  plea  in  bar. 

It  only  remains  to  consider  the  contention  of  the  plaintiff  in  error  that  the 
court  below  should  not  have  entered  judgment  against  him  after  sustaining 
the  demurrer  to  his  plea  to  the  jurisdiction  filed  November  12,  1878,  because 
there  was  still  remaining  his  plea  to  the  merits  filed  July  6,  1877,  before  the 
case  was  removed  from  the  state  court.  The  facts  disclosed  by  the  record 
make  it  clear  that  there  is  no  solid  ground  for  this  assignment  to  stand  on. 
The  plea  of  November  12,  1878,  was  a  plea  to  the  jurisdiction.  The  defend- 
ant was  allowed  to  file  it  on  the  special  leave  asked  by  him  and  given  by  the 
court. 

The  asking  of  leave  to  plead  to  the  jurisdiction  was  in  effect  a  withdrawal 
of  the  plea  to  the  merits,  for  after  a  plea  in  bar  the  defendant  cannot  plead  ta 
the  jurisdiction  of  the  court;  for  by  pleading  in  bar  h^  submits  to  the  juris- 
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diction.     1  Chitty,  Pleading,  440,  441 ;  Co.  Lit.,  303 ;  Com.  Dig.,  Abatement, 
C. ;  Bacon,  Abr.,  Abatement  (A.). 

The  plea  in  bar  being  in  effect  withdrawn  by  the  plea  to  the  jurisdiction, 
when  the  demurrer  to  the  latter  was  sustained  the  defendant  was  left  without 
plea.  If  the  defendant  had  so  desired,  the  judgment  of  the  court  would  have 
been  respondeat  ouster.  But  he  elected,  as  the  record  shows,  to  stand  by  his 
demurrer,  and  declined  to  make  any  further  answer.  There  was  nothing  then 
left  for  the  court  to  do  but  pronounce  judgment  against  him,  which  was  done. 

There  was  no  error  in  this.  The  suggestion  that  there  should  have  been  a 
trial  upon  the  plea  in  bar  appears  to  have  been  an  afterthought.  There  is  no 
error  in  the  record. 

Judgment  affirmed. 

%  4012.  Generallj.— A  removed  cause  ia  Id  the  federal  court  from  the  date  of  its  removal, 
in  the  sense  that  such  court  can  aUow  or  modify  an  injunction  at  any  time  after  such  date  of 
removal,  although  the  case  could  not  be  tried  in  such  court  until  an  ensuing  term.  City  of 
Portlaud  r.  Oregonian  R'y  Co.,  7  Saw.,  122. 

§  4019.  The  defendant,  instead  of  answering  in  the  state  court,  removed  the  case  in  due 
form  under  section  12  of  the  judiciary  act  to  the  federal  court.  On  the  first  day  of  the  next 
term  of  the  federal  court  the  plaintiff  moved  to  default  the  defendant  for  not  answering. 
Held,  the  defendant  was  not  bound  to  answer  in  the  state  court,  because  that  court  could  pro- 
ceed no  further  in  the  cause;  and  he  was  not  bound  to  answer  in  the  federal  court  on  the 
first  day  of  the  term,  but  had  the  usual  time  for  so  doing,  which  was  until  the  next  rule  day. 
Webster  v.  Crothers,*  1  Dill.,  801. 

g  4014.  A  removing  defendant  contended  that  he  was  excused  from  filing  the  record  of  the 
state  court  in  the  federal  court  on  the  first  day  of  its  term  next  after  the  filing  of  the  re- 
moval petition,  because  the  state  court  had  refused  to  remove  the  case.  ffeZd,  the  action  of 
the  state  court  can  neither  confer  nor  take  away  the  right  of  removal ;  and  such  action  is  no 
excuse  for  a  non-compliance  with  the  provisions  of  the  removal  acts.  Here,  by  not  filing  the 
record  on  the  above  day,  the  defendant  failed  to  do  all  that  was  necessary  to  secure  a  removal, 
and  therefore  lost  his  right  thereto.    Clippinger  v.  Missouri  Valley  Ins.  Co.,*  1  Flip.,  456. 

§  4015.  It  is  not  necessary  for  the  removal  of  a  cause  that  the  state  court  should  accept 
the  petition  and  bond,  or  make  any  order  in  the  matter.  Commercial  Bank  v.  Corbett,*  5 
Saw.,  172. 

§  4016.  No  order  of  the  state  court  is  necessary  to  effect  a  removal ;  and  no  injunction  will 
issue  to  restrain  the  party  not  removing  from  proceeding  further  in  the  state  court,  for  an 
injunction  is  not  required  to  uphold  the  jurisdiction  of  the  federal  court.  Penrose  v,  Pen- 
rose,* 17  Blatch.,  832. 

g  4017.  When  the  jurisdiction  of  the  state  court  ceases  that  of  the  federal  court  attaches, 
for  some  purposes,  on  entering  a  copy  of  the  record  so  that  the  court  may  know  the  facts  \ 
but  the  jurisdiction  of  the  federal  court  is  not  complete,  so  as  to  hear  and  determine  the 
cause,  although  a  transcript  is  filed,  until  on  the  day  prescribed  by  the  statute,  or  after  if  the 
court  allows  it.  So  held  in  a  case  where  the  removing  party,  having  filed  the  record  in 
the  federal  court  two  months  before  the  first  term  of  such  court  after  removal,  asked  the 
court  to  proceed  to  determine  the  case  upon  its  merits  immediately.  In  re  BarnesviUe  R'y 
Co.,»  2  McC,  216. 

§  4018.  The  filing  of  a  proper  petition  for  removal  in  the  state  court  ipso  facto  removes 
the  cause.    In  re  Iowa  &  Minnesota  Construction  Co.,  8  McC,  810. 

8  4019.  No  writ  of  mandamus  to  a  state  court  to  compel  it  to  allow  the  removal  of  a  case, 
and  to  proceed  itself  no  further  therein,  is  either  necessary  or  proper,  since  upon  filing  the 
petition,  and  otherwise  complying  with  the  provisions  of  a  removal  act,  the  state  court  eo 
instanti  loses  jurisdiction,  and  all  further  proceedings  in  such  court  are  coram  non  judice. 
The  federal  court,  therefore,  will  make  no  order  to  stay  further  proceedings  in  the  state  court 
if  such  court  continues  to  act  in  a  case  properly  removed.  Fisk  v.  U.  P.  R.  R.  Co.,*  6  Blatch.» 
362. 

§  4020.  The  petition  and  bond  being  such  as  are  required  by  law,  the  mere  filing  of  the 
petition  and  bond  ipso  facto  removes  the  cause ;  and  it  is  not  necessary  for  the  state  court  to 
act  on  the  application.    Connor  v.  Scott,*  4  Dill.,  242. 

^  4021.  The  mere  filing  of  a  petition  and  bond  in  the  state  court  is  sufficient  to  remove  a 
cause  under  the  act  of  1875,  and  whether  the  party  was  entitled  to  a  removal  is  a  question 
exclusively  for  the  United  States  court.    Cobb  v.  Globe  Ins.  Co.,*  8  Hughes,  451. 
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§  4023.  If  the  case  be  within  the  act  of  congress,  and  the  petition  is  in  due  form,  accompanied 
by  the  required  bond,  the  jurisdiction  of  the  state  court  ceases,  eo  instanti,  upon  the  filing  of 
the  petition  and  bond  in  the  state  court,  either  in  term  time  or  vacation.  Dennis  v.  County 
of  Alachua,  3  Woods,  683. 

§  4028.  Upon  the  filing  of  the  petition  and  bond  in  a  removal  case  the  jurisdiction  of  the 
federal  court  immediately  attaches,  and  the  state  court  can  rightfully  proceed  no  further, 
unless  its  jurisdiction  is  in  some  form  restored.    Railroad  Co.  v.  Koontz,  14  Otto,  5. 

§  4024.  If  a  case  is  removable  the  jurisdiction  of  the  state  court  ceases,  and  United  States 
jurisdiction  attaches,  as  soon  as  the  petition  and  bond  are  filed.  Steamship  Co.  v.  Tugman,* 
36  Otto,  118. 

§  4025.  State  court  loses  all  control  of  case.—  The  law  is  settled  that  an  application  for 
removal,  if  sufficient,  is  effectual  to  remove  the  case,  however  it  may  be  disposed  of  by  the 
state  court.     Merchants'  National  Bank  v.  Wheeler,  18  Blatch.,  218. 

§  4020.  After  the  removal  of  a  case  the  state  court  has  no  further  jurisdiction  therein,  and 
the  party  removing  does  not  waive  the  question  of  jurisdiction  by  contesting  the  case  in  the 
state  court  after  such  removal  when  the  opposite  party  forces  him  to  trial  there.  Insurance 
Co.  r.  Dunn,*  19  Wall.,  214. 

§  4027.  The  petition  for  removal,  under  the  act  of  1868,  must  be  considered  as  having  been 
filed  within  the  meaning  of  that  act  when  it  is  presented  to  the  state  court  w^ith  the  proper 
bond,  irrespective  of  any  action  of  the  state  court,  and  such  filing  ipso  facto  takes  away  the 
jurisdiction  of  the  state  court.    Fisk  v,  U.  P.  R.  R.  Co..»  6  Blatch.,  362. 

g  4028.  A  state  court  has  no  discretion  to  prevent  a  removal  under  section  12  of  the  judi- 
ciary act  if  the  removing  defendant  has  complied  with  the  provisions  of  such  section,  and  all 
proceedings  in  the  case  thereafter  in  any  court  of  the  state  are  void.  Gordon  v.  Longest,  16 
Pet.,  97. 

g  4029.  After  acceptance  of  the  surety  and  order  of  removal,  under  the  act  of  1867,  the 
clerk  of  the  state  court  is  not  justified  in  withholding  the  transcript  of  the  record  from  the 
removing  party,  either  under  the  prohibition  of  the  court  or  by  reason  of  an  appeal.  Akerly 
V,  Vilas,*  1  Abb..  284. 

g  4030.  After  a  case  is  duly  removed  the  state  court  can  make  no  order  whatever  therein. 
So  in  a  case  where,  after  removal,  the  state  court  had  made  an  order  awarding  the  defendant 
costs,  and  the  defendant  then  moved  in  the  federal  court  to  stay  proceedings  until  such  costa 
were  paid,  held,  the  motion  is  denied.     Penrose  v.  Penrose,*  1  Fed.  R.,  479. 

g  4031.  If  a  case  is  within  a  removal  act,  and  the  proceedings  to  obtain  removal  are  regular, 
then  the  jurisdiction  of  the  state  court  ceases,  and  that  of  the  federal  court  attaches,  upon 
the  filing  of  the  petition  and  bond ;  and  all  proceedings  in  the  state  court  thereafter  are  coram 
non  judice.  So  in  a  case  where,  after  removal,  the  state  court  made  a  rule  authorizing  the 
defendants  to  withdraw  their  appearance  to  the  suit  as  improvidently  and  irregularly  entered, 
and  the  defendants  thereupon  moved  in  the  federal  court  to  remand,  held,  the  rule  of  the  state 
court  is  of  no  effect  and  the  federal  court  will  not  let  go  its  jurisdiction.  N.  Y.  Manufacture 
ing  Co.  V.  Second  Nat.  Bank,*  10  Fed.  R„  204. 

g  4032.  Where  a  proper  petition  for  removal  has  been  presented,  it  is  not  competent  for 
the  state  court  to  proceed  further  in  the  cause  except  to  perfect  the  removal.  Fisk  v.  U.  P. 
R  R  Co.,*8  Blatch.,  243. 

g  4088.  If  a  proper  petition  and  bond  are  filed  in  due  time,  and  the  petition  and  record  ex- 
hibit a  case  which  the  petitioner  has  a  right  to  remove,  it  is  not  in  the  power  of  the  state  court 
to  deny  the  right  by  any  judgment  it  may  give.  Taylor  v.  Rockefeller,*  18  Am.  L.  Reg.  (N.  S.X 
298. 

g  4034.  A  provisional  Injunction  may  be  issued  by  a  federal  court,  protecting  the  rights 
of  tlie  parties  in  a  case  removed  from  a  state  court  until  the  jurisdictional  right  of  removal 
is  determined  by  the  federal  court.     Warren  v.  Ives,*  1  Cent.  L.  J.,  312;  1  Flip.,  356. 

g  4035.  So  held  in  a  case  where  it  was  contended  that  the  federal  court  had  no  jurisdiction 
to  grant  an  injunction  to  stay  waste  while  a  motion  was  pending  in  such  court  to  remand  a 
case  which  had  been  brought  to  try  the  title  to  the  property  upon  which  the  waste  was  being 
committed.     Ibid. 

^  4086.  If  necessary  to  preserve  rights,  the  federal  court  will  make  provisional  orders  in  a 
case  after  removal,  but  before  the  statutoiy  day  for  entering  the  transcript  of  the  record  in 
such  court.  So  a  receiver  was  appointed  by  the  federal  court  between  the  time  when  the  pe- 
tition and  bond  was  filed  in  the  state  court  and  the  '*  first  day  of  the  next  term  "of  the  fed- 
eral court.     Commercial  Bank  v.  Corbett,*  5  Saw.,  172. 

g  4037.  Under  the  judiciary  act  the  right  to  remove  did  not  depend  upon  any  order  made 
by  the  state  court;  but  it  became  perfected  as  soon  as  the  defendant  had  taken  the  proper 
fiteps  in  the  state  and  federal  courts.    Hatch  v.  Chicago,  etc.,  R  Co.,*  6  Blatch.,  105. 
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g  4(^8.  Under  the  remoyal  act  of  Jaly  27,  lS6C,a8  under  the  judiciary  act  of  1789,  the 
federal  court  has  no  power  to  issue  a  mandamus  compelling  the  removal  of  a  cause.  It  seema 
that  both  t^e  above  acts,  however,  imply  that  some  judicial  action  on  the  part  of  the  state 
court  is  necessary  to  perfect  the  removed.  QucBre,  as  to  what  would  be  the  effect  of  a  com- 
pliance with  the  provisions  of  law  for  removal,  and  a  refusal  by  the  state  court  to  make  the 
necessary  orders,  if  the  removing  party  should  file  copies  of  the  papers  in  the  federal  court 
with  a  view  to  giving  it  jurisdiction.  So  held  in  case  where  the  removing  party  had  not 
filed  the  papers  in  the  federal  court.     In  re  Cromie,*  2  Biss.,  160. 

§  40S9.  Aet  of  1875. —  If  the  court  orders  a  stay  of  proceedings,  and  during  such  stay  a 
term  of  court  at  which  the  case  might  otherwise  have  been  tried  occurs,  the  right  of  removal 
imder  the  act  of  1875  is  not  lost.    Warner  v.  Penn*  R.  R.  Ck).,*  18  Blatch.,  231. 

§  4040.  Where  the  provisions  of  the  removal  act  of  1875  are  complied  with,  and  a  case  for 
removal  is  made  out,  the  jurisdiction  of  the  state  court  ceases  eo  instanti;  and  no  order 
need  be  made  by  such  court.    Clark  v.  Chicago  R.  Co.,*  8  McC,  591. 

g  4041.  No  order  of  the  state  court  is  necessary  for  a  removal  under  the  act  of  1876,  and 
no  appeal  from  such  an  order  to  the  supreme  court  of  a  state  will  prevent  or  suspend  a  re- 
moval.    Ellerman  v,  N.  O.,  M.  &  T.  R.  R.  Co.,»2  Woods,  120. 

§  4042.  If  a  petitioner  for  removal,  under  the  act  of  1875,  is  within  the  terms  of  the  law, 
and  the  right  of  removal  is  complete,  then  when  there  is  added  to  that  a  copy  of  the  record 
duly  filed  in  the  federal  court  (and  special  bail  when  requisite)  the  act  of  removal  has  taken 
place ;  and  the  state  court  need  not  in  any  way  pato  upon  the  application  for  nor  regulate 
the  manner  of  removal.    Osgood  v.  Chicago,  D.  &  V .  R.  R.  Co.,*  6  Biss.,  830. 


7.  Amount 

SumiXRY  —  Jurisdiction  not  ousted  by  reduction  of  claim  below  required  amount,  g  4048;  nor 
by  shovnng  that  part  of  am^mnt  is  made  by  assignment  of  chose  in  action,  §  4044. — 
Amount  determined  by  plaintiff's  claim  unthout  regard  to  counter-claim^  g  4045. 

g  4048.  When  a  suit  is  begun  by  summons,  and  that  summons  shows  the  claim  of  the 
plaintiff  to  be  a  sum  which,  with  the  interest  claimed  thereon,  exceeds  $500,  the  case  is  re- 
movable, as  far  as  the  amount  in  dispute  is  concerned,  under  section  12  of  the  judiciary  act, 
notwithstanding  a  reduction  of  the  claim  by  a  declaration  filed  in  the  federal  court  after  re- 
moval.   Roberts  v.  Nelson,  §g  4046,  4047. 

g  4044.  After  the  jurisdiction  of  a  federal  court  over  a  case,  removed  under  section  12  of 
the  judiciary  act,  has  once  attached,  no  subsequent  event  can  divest  it;  and  when  the  removal 
petition  avers  the  amount  in  dispute  to  exceed  $500,  exclusive  of  costs,  the  federal  court  will 
not  remand  the  case  because  a  declaration  filed  in  the  federal  court  after  removal  shows  that 
part  of  the  plaintiff's  claim  is  upon  an  assigned  chose  in  action,  of  which  the  federal  court 
can  take  no  cognizance.     Ibid, 

§  4049.  Where  the  claim  of  the  plaintiff  is  less  than  $500,  but  the  defendant  files  a  counter- 
claim of  more  than  $500,  and  by  the  state  practice  the  claim  and  the  counter-claim  form  but 
one  suit,  the  whole  case  is  removable,  as  far  as  the  amount  in  dispute  is  concerned,  under  the 
act  of  March  8,  1U75l     Clarkson  v.  Hanson,  g  4048. 

[Notes.— See  §g  4049-4062.] 

ROBERTS  V.  NELSON. 
(Circuit  Court,  Southern  District  of  New  York:  8  Blatchford,  74-79.    1870.) 

Opinion  by  Blatchford,  J. 

State^ient  of  Facts. —  This  is  a  motion  on  the  part  of  the  plaintiff  for  an 
order  remanding  this  suit  to  the  supreme  court  of  the  state  of  l^ew  York.  It 
was  commenced  in  that  court  by  the  service  on  the  defendant  of  a  summons 
dated  August  1,  1870,  unaccompanied  by  the  service  or  filing  of  a  complaint. 
The  summons  is  called,  on  its  face,  a  '^summons  for  a  money  demand,  on  con- 
tract." It  notifies  the  defendant  that  the  complaint  will  be  filed,  without 
specifying  when,  and  requires  him  to  answer  it  within  twenty  da^^s  after  the 
service  of  the  summons,  and  notifies  him  that,  if  he  shall  fail  to  do  so,  the 

plaintiff  will  take  judgment  against  him  for  the  sum  of  $330.25,  with  interest 
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from  July  1,  1858,  besides  the  costs  of  the  action.  The  time  for  the  defendant 
to  appear  or  answer  was  extended,  by  consent,  until  October  15,  1870.  The 
defendant  entered  his  appearance  in  the  state  court,  in  the  suit,  on  the  14th  of 
October,  and  at  the  same  time  filed  therein  a  petition  praying  for  the  removal 
of  the  suit  into  this  court,  and  offered  proper  surety  therefor.  On  the  17th  of 
October,  the  state  court,  on  such  petition,  entry  of  appearance  and  offer  of 
surety,  made  an  order,  stating  that  it  was  made  to  appear,  to  the  satisfaction 
of  that  court,  that  this  suit  was  commenced,  in  that  court,  by  a  citizen  of  the 
state  of  New  York,  against  a  citizen  of  the  state  of  Minnesota,  and  that  the 
matter  in  dispute  exceeded  the  sum  of  $500,  exclusive  of  costs,  and  ordering 
that  such  surety  be  accepted,  and  that  the  suit  be  removed  for  trial  into  this 
court.  The  proceedings  for  removal  were  instituted  under  the  provisions  of 
the  twelfth  section  of  the  act  of  September  24, 1789  (1  U.  S.  Stat,  at  Large, 
79).  The  petition  presented  to  the  state  court  by  the  defendant  stated  that 
the  matter  in  dispute  in  the  suit,  and  for  which  the  suit  was  brought,  exceeded 
the  sum  of  $500,  exclusive  of  costs,  and  a  copy  of  the  summons  was  annexed 
to  the  petition.  No  proceeding  other  than  the  service  of  the  summons  took 
place  in  the  state  court  prior  to  the  filing  by  the  defendant  of  the  papers  for 
removal.  Copies  of  the  process  and  the  other  papers  in  the  suit  were  entered 
in  this  court,  and,  subsequently,  the  plaintiff  filed  a  declaration  in  this  court, 
in  the  suit,  in  assumpsit,  in  which  he  counts  on  an  indebtedness  due  to  him  by 
the  defendant  July  1,  1858,  amounting  to  $287.25,  less  a  payment  thereon  of 
$100,  April  16,  1858,  and  also  on  an  indebtedness  due  to  one  Pierce,  by  the 
defendant,  April  10,  1858,  for  merchandise  then  sold  by  Pierce  to  the  defend- 
ant, amounting  to  $43.25,  and  an  assignment  of  such  claim  by  Pierce  to  the 
plaintiff  in  1867.  The  declaration  claims  to  recover  $230.50,  and  interest 
thereon  from  July  1,  1858,  and  avers  that  the  plaintiff  brought  this  suit  in  the 
supreme  court  of  the  state  of  New  York,  b3'  summons,  and  that  an  order  was 
made  in  that  court,  on  the  motion  of  the  defendant,  transferring  the  action  to 
this  court.  The  declaration  also  states  that  the  suit  is  brought  by  the  plaint- 
iff in  his  own  behalf,  and  also  in  behalf  of  his  assignor.  Pierce,  "a  citizen  of 
the  state  of  New  Jersey  since  the  j'^ear  1860."  After  filing  this  declaration 
the  plaintiff  now  makes  the  motion  to  remand,  on  an  affidavit  alleging  that  the 
declaration  is  for  $187.25,  and  interest  thereon  from  January  1,  1859,  and  for 
the  Pierce  claim,  assigned  to  the  plaintiff,  and  interest  thereon  from  July  1, 
1858,  and  that  Pierce  is  not  now,  and  has  not  been  since  the  year  1860,  a  cit- 
izen of  the  state  of  New  York,  but  a  citizen  of  the  state  of  New  Jersey. 

§  4046.  The  right  of  removal  of  a  cause  depends  upon  the  facts  existing  at 
the  time  the  suit  is  brought/  and  the  original  claim  of  the  plaintiff  is  the  amount 
in  dispute,  and  not  the  claim  of  a  declaration  filed  after  removal. 

One  ground  urged  in  support  of  the  motion  is  that  the  amount  claimed  in 
the  summons  was  only  $330.25,  and  interest  from  July  1,  1858;  that  this 
amount  could  not  be  said  to  be  over  $500;  that  it  might  or  might  not  have 
brought  the  recovery  to  over  $500;  and  that  the  rate  of  interest  might  have 
been,  by  agreement,  such  as  to  have  made  the  recovery  less  than  over  $500. 
The  petition  in  the  state  court  avers  positively  that  the  matter  in  dispute  in 
the,  suit,  and  for  which  the  suit  is  brought,  exceeds  the  sum  of  $500,  exclusive 
of  costs.  This  makes  a  case  directly  within  the  twelfth  section  of  the  act  of 
1789.  The  right  of  removal  depends  upon  the  facts  as  they  exist  when  the 
suit  is  commenced.  The  language  of  the  section  is  that,  if  "a  suit  be  com- 
menced," etc.,  "and  the  matter  in  dispute  exceeds,"  etc.    The  plaintiff  does 
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not  now  assert  that  the  matter  in  dispute  when  the  snit  was  commenced  did 
not,  as  shown  by  the  summons,  exceed  $500,  exclusive  of  costs,  or  that  the 
sum  of  $330.25,  with  interest  from  July  1,  1858,  to  August  1,  1870,  did  not 
amount  to  $500.  On  the  record  in  the  state  court  it  must  be  held  that  the 
matter  in  dispute  exceeded,  when  the  suit  was  commenced,  the  sum  of  $500, 
exclusive  of  costs.  The  jurisdiction  of  this  court  having  once  attached,  no 
subsequent  event  could  divest  it.  Clarke  v.  Matthewson,  12  Pet.,  164.  There- 
fore the  reduction  of  the  amount  of  the  claim  by  the  declaration  filed  in  this 
court  cannot  affect  the  question. 

§  4047.  A  case  will  not  be  remanded  because  it  appears^  after  removal^  that 
part  of  the  plaintiff^ s  claifn  is  not  removable^  and  that,  leaving  out  this  part^ 
the  claim  does  not  exceed  $5Q0y  provided  the  jurisdiction  of  the  federal  court 
was  complete  when  the  case  was  removed. 

The  second  ground  in  favor  of  the  motion  to  remand  is  that  this  court  is 
forbidden  to  take  cognizance  of  the  suit.  The  eleventh  section  of  said  act  o^ 
1789  provides  that  this  court  shall  not  have  cognizance  of  any  suit  to  recover 
the  contents  of  any  chose  in  action,  in  favor  of  an  assignee,  unless  a  suit  might 
have  been  prosecuted  therein  to  recover  the  said  contents,  if  no  assignment 
had  been  made,  except  in  cases  of  foreign  bills  of  exchange.  It  is  claimed 
that  the  debt  of  $43.25  is  a  chose  in  action ;  that  a  suit  for  it  could  not  have 
been  prosecuted  in  this  court  by  the  assignor.  Pierce,  a  citizen  of  New  Jersey, 
against  the  defendant,  a  citizen  of  Minnesota;  that  this  court  has  no  cognizance 
of  this  snit,  so  far  as  the  debt  for  the  $43.25  is  concerned;  and  that,  therefore, 
this  court  has  no  cognizance  of  any  part  of  the  suit.  Admitting  that  this 
court  has  no  cognizance  of  the  suit  so  far  as  concerns  the  right  to  recover  the 
amount  due  on  the  claim  assigned  by  Pierce  to  the  plaintiff,  it  by  no  means 
follows  that  it  has  no  right  to  proceed  in  the  suit  in  respect  to  the  other  claim. 
I  think  it  has.  The  asserting  by  the  plaintiff,  in  his  declaration,  of  a  right  to 
recover  the  $43.25  in  this  court,  in  the  suit,  when  he  has  no  such  right,  cannot 
be  allowed  to  give  him  the  right,  on  his  own  motion,  to  send  the  entire  case 
back  to  the  state  court,  and  deprive  the  defendant  of  a  right  to  a  trial  in  this 
court  in  respect  of  the  other  claim  set  up  in  the  declaration.  Nor  is  it  a  ground 
for  granting  the  motion  to  remand  the  entire  suit,  that,  if  the  claim  for  the 
$43.25  be  stricken  out,  the  other  claim  will,  with  interest,  not  amount  to  over 
$500,  exclusive  of  costs.  The  jurisdiction  of  this  court  over  the  case  having 
been  complete  when  it  was  removed  cannot  be  ousted  by  the  action  of  the 
plaintiff  in  inserting  such  a  claim  in  the  declaration  as  the  claim  for  the 
$43.25.  Nor  is  the  insertion  of  such  a  claim  a  ground  for  remanding  so  much 
of  the  case  as  concerns  such  claim.  If  this  court  cannot  give  judgment  for 
the  plaintiff  tot  such  claim,  he  can  sue  to  recoTer  its  amount  in  some  proper 
court.  If  he  does  not  desire  to  proceed  in  this  court  in  respect  of  the  other 
claim,  be  can  discontinue  the  entire  suit.  But,  on  the  record,  the  defendant 
has  a  right  now  to  retain  the  case  in  this  court,  and  the  motion  to  remand 
must  be  denied. 

CLARKSON  V.  MANSON. 
(Circuit  Ck>urt,  Southern  District  of  New  York:  IS  Blatchford,  448-449.    1880.) 

Opinion  by  Blatohford,  J. 

Statement  of  Fatts. —  The  plaintiffs  brought  this  suit  against  the  defend- 
ant, in  the  marine  court  of  the  city  of  Kew  York,  to  recover  the  sum  of  $195, 
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as  the  balance  unpaid  on  a  sale  of  the  fixtures  of  a  store  and  bakehouse.  The 
answer  put  in  in  the  state  court  sets  up  that  the  plaintiffs,  with  intent  to  de- 
fraud, falsely  represented  to  the  defendant  that  the  bakehouse  was  a  profitable 
business  place,  and  that  one  Ott,  a  former  proprietor  of  it,  had  done  a  profit- 
able business  at  it,  and  thus  induced  the  defendant  to  hire  the  store;  that  the 
plaintiffs  also  represented  that  they  owned  the  store  and  the  bakery  fixtures 
in  it,  and  offered  to  sell  them  to  him ;  that  he,  to  secure  the  right  to  purchase 
them,  paid  to  the  plaintiffs  $5  as  a  deposit,  on  the  agreement  that  if  he  was 
not  satisfied  with  the  fixtures  the  $5  should  be  forfeited ;  that  the  defendant, 
not  being  satisfied  with  the  store  and  fixtures,  immediately  notified  the  plaint- 
iffs thereof;  that  the  place  had  never  been  a  profitable  business  for  a  bakery; 
that  Ott  closed  it  because  he  could  not  make  it  pay  the  expense  of  keeping  it; 
that  the  fixtures  were  mortgaged  and  were  owned  by  Ott  and  not  by  the 
plaintiffs;  that  the  plaintiffs  knew  this;  that  the  defendant,  reljMUg  on  said 
representations  and  believing  them  to  be  true,  rented  the  store  and  furnished 
it  with  new  fixtures,  and  made  repairs  in  it,  and  fitted  it  up  at  great  expense, 
and  hired  help  to  conduct  the  business  of  the  bakery;  and  that  he  has  not 
realized  any  moneys  from  the  business  carried  on  at  the  place,  and  was  unable 
to  make  the  business  pay  expenses,  but  was  obliged  to  close  it,  to  his  damage 
$760,  which  he  sets  up  as  a  counter-claim  against  the  plaintiffs.  The  answer 
denies  all  the  allegations  of  the  complaint  not  thus  admitted  or  denied  and 
demands  judgment  against  the  plaintiffs,  that  the  complaint  be  dismissed  with 
costs,  and  that  the  defendant  have  judgment  against  the  plaintiffs  for  $750. 
This  answer  was  put  in  September  13, 1880.  A  reply,  sworn  to  September  15, 
1880,  was  put  in  %  the  plaintiffs,  replying  "  to  the  allegations  of  counter-claim 
contained  in  the  answer,"  and  denying  each  and  every  of  said  allegations. 

On  the  20th  of  September,  1880,  the  defendant  presented  to  the  state  court 
a  petition,  signed  and  sworn  to  by  him  September  18,  1880,  setting  forth  the 
pendency  of  the  suit  as  an  action  commenced  and  pending  by  the  plaintiffs 
against  the  defendant;  that  the  plaintiffs  are,  and  were  at  the  time  of  the  com- 
mencement of  the  action,  citizens  of  New  York,  and  the  defendant  a  citizen  of 
New  Jersey;  '*that  the  matter  in  dispute  in  this  action  exceeds,  exclusive  of 
costs,  the  sum  or  value  of"  $500;  that  "the  defendant  has  appeared  in  this 
action  in  this  court  and  answered  the  complaint;"  that  the  action  had  not  yet 
been  tried;  and  that  no  term  had  passed  since  it  was  commenced  at  which  it 
could  be  tried.  The  petition  prays  that  "  the  said  suit  may  be  removed  "  to 
this  court.  The  proper  bond  was  given  and  approved  by  the  state  court,  and, 
on  the  20th  of  September,  1880,  that  court  made  an  order  ex  parte,  which  re- 
cites the  contents  of  the  petition  and  the  tenor  of  the  bond,  and,  "  on  reading 
and  filing  a  copy  of  the  pleadings  in  said  action,"  and  the  petition  and  the 
bond,  orders  that  the  petition  and  bond  be  accepted,  and  declares  that  said 
court  will  proceed  no  farther  in  the  suit,  it  being  removed  to  this  court.  After- 
wards, and  before  the  commencement  of  the  next  term  of  this  court,  and  before 
a  copy  of  the  record  in  the  state  court  was  filed  in  this  court,  that  court  made 
an  order  vacating  the  said  order  of  removal.  The  ground  assigned  for  making 
this  second  order,  in  the  decision  made  by  Judge  McAdam,  the  judge  of  the 
state  court,  was  that  the  amount  in  dispute  in  the  suit  was  only  the  amount 
stated  in  the  complaint  and  not  the  amount  claimed  in  the  counter-claim  set  up 
in  the  answer;  and  that,  as  the  matter  in  dispute  did  not  exceed,  exclusive  of 
costs,  the  sum  or  value  of  $500,  the  case  was  not  one  for  a  removal,  under  sec- 
tion 2  of  the  act  of  March  3,  1875.     18  U.  S.  Stat,  at  Large,  470.    Notwith- 
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standing  this  second  order,  the  defendant,  claiming  that  the  suit  was  removed 
to  this  court,  filed  in  this  court,  on  the  first  day  of  this  term,  a  certified  copy 
from  the  state  court  of  the  proceedings  therein,  to  and  including  the  order  of 
removal,  and  entered  an  order  exparte^  as  an  order  of  course,  not  signed  by  a 
judge,  reciting  the  filing  of  said  copy  record,  and  ordering  that  the  cause 
proceed  no  further  in  the  state  court,  and  that  it  proceed  in  this  court  in  the 
same  manner  as  if  it  had  been  originally  commenced  therein,  and  that  the  ap- 
pearance of  the  defendant  bo  and  was  thereby  entered.  The  plaintiff  now 
moves  for  an  order  vacating  the  order  so  entered  in  this  court,  and  remanding 
this  action  to  the  state  court,  and  striking  from  the  files  of  this  court  the  record 
so  filed  here.  It  appears  that,  when  the  order  of  removal  was  made,  the 
pleadings  in  the  case  were  none  of  them  exhibited  to  the  judge  of  the  state 
court,  although  the  order  of  removal  recites  that  they  were  read.  They  were 
presented  on  the  making  of  the  second  order. 

§  4048.  Where^  hy  state  statute,  a  claim  and  a  counter-claim  form  one  suit, 
that  suit  is  removable  under  the  act  of  1875,  as  far  as  the  amount  in  dispute  is 
concerned,  if  the  counter-claim  exceeds  $500,  aWiough  the  plaintiff^ s  claim  does 
not  exceed  $500, 

The  second  section  of  the  act  of  1875  provides  that  "any  suit  ...  where 
the  matter  in  dispute  exceeds,  exclusive  of  costs,  the  sum  or  value  of"  $500, 
"in  which  there  shall  be  a  controversy  between  citizens  of  different  states, 
.  ,  .  either  party  may  remove  said  suit."  The  defendant  here  contends 
that  the  matter  in  dispute,  on  the  issue  raised  by  the  counter-claim  in  the  an- 
swer and  the  reply  thereto,  exceeds  $500,  exclusive  of  costs;  that  there  is  a 
controversy  in  regard  to  such  matter,  made  a  controversy  conclusively  by  the 
plaintiff  by  his  reply  to  the  counter-claim;  and  that,  on  this  ground,  the  de- 
fendant can  remove  the  whole  suit  into  this  court. 

Under  the  New  York  code  of  civil  procedure  (§  500),  an  answer  may  con- 
tain a  counter-claim,  that  is,  a  statement  of  new  matter  constituting  a  counter- 
claim. Such  counter-claim  (§  501)  must  tend  in  some  way  to  diminish  or  defeat 
the  plaintiff's  recovery,  and  must  be  one  of  certain  specified  causes  of  action. 
A  plaintiff  may  (§§  494,  495,  496)  demur  to  a  counter-claim,  distinctly  specify- 
ing the  objections,  one  of  which  may  be  that  the  counter-claim  is  not  of  the 
character  specified  in  section  501.  Where  a  counter-claim  is  established  which 
equals  the  plaintiff's  demand,  judgment  goes  for  the  defendant.  Where  it  is 
less  than  the  plaintiff's  demand  the  plaintiff  has  judgment  for  the  residue. 
Where  it  exceeds  the  plaintiff's  demand  the  defendant  has  judgment  for  the 
excess,  or  so  much  thereof  as  is  diie  from  the  plaintiff.  §  503.  The  plaintiff, 
if  he  does  not  demur,  may  reply  to  the  counter-claim,  denying  what  he  con- 
troverts.   §  514. 

A  counter-claim  is  held  to  be  an  affirmation  of  a  cause  of  action  against  the 
plaintiff  in  the  nature  of  a  cross-action,  and  upon  which  the  defendant  may 
have  an  affirmative  judgment  against  the  plaintiff.  As  a  cross-action,  setting 
forth  a  cause  of  action  by  the  defendant  against  the  plaintiffs,  and  demanding 
a  judgment  thereon  for  $750  (in  addition  to  the  dismissal  of  the  plaintiffs' 
complaint  and  the  defeat  of  the  plaintiffs'  claim),  the  claim  in  which  cross- 
action  is  disputed  by  the  plaintiffs  by  the  reply,  the  counter-claim  clearly 
brings  into  the  suit  a  matter  in  dispute  which  exceeds  $500  in  value.  Even  if 
the  defendant  should  have  judgment  only  for  the  difference  between  $195  and 
$750,  that  would  be  more  than  $500;  but  he  claims  the  $750  and  that  the 
plaintiffs  shall  have  no  judgment.    There  may  be  two  actions  in  one  point  of 
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view.  One  may  be  regarded  as  an  action  by  the  plaintiffs  against  the  defend- 
ants to  recover  the  $195.  The  plaintiffs  may  fail  to  recover  any  part  of  that, 
or  they  may  recover  a  part  of  it,  or  they  may  recover  the  whole  of  it.  The 
answer  and  the  counter-claim  in  it  may  have  the  effect,  if  proved,  to  diminish 
or  defeat  the  plaintiffs'  recovery.  §  501.  If  the  plaintiffs'  recovery  is  wholly 
defeated,  then  the  defendant  becomes  actor,  and  may  recover  judgment  for 
the  whole  or  a  part  of  the  $750.  Still,  both  proceedings  are  in  one  suit,  as 
the  word  "suit"  is  used  in  the  act  of  1875.  The  first  section  of  the  act  of 
1875  uses  the  expressions  "suits  of  a  civil  nature,"  "civil  action"  and  "civil 
suit "  as  synonymous.  The  second  section  of  that  act  uses  the  expressions 
^'suit  of  a  civil  nature  "  and  "^aid  suit"  in  the  same  sense.  The  third  section, 
of  that  act  uses  the  expressions  "suit"  and  "such  suit,"  and  "the  cause"  and 
"action,"  in  the  same  sense.  The  same  is  true  of  the  same  words,  and  also  of 
the  word  "  case,"  when  used  in  the  subsequent  sections  of  that  act.  In  the 
sense  of  sections  2  and  6  of  the  old  code  of  procedure  of  New  York  (unre- 
pealed), the  proceeding  by  the  defendant  against  the  plaintiffs  to  recover  the 
$750  is  an  action  and  a  civil  action,  the  defendant  being  permitted  to  becom<^ 
actor  in  the  given  case.  The  statutes  of  New  York  now  use  the  word  "  ac- 
tion "  and  discard  all  other  terms.  The  proceeding  by  the  defendant  against 
the  plaintiffs,  being  a  civil  action,  is  a  suit  of  a  civil  nature,  and  the  matter  in 
dispute  in  it  exceeds,  exclusive  of  costs,  the  sum  or  value  of  $500.  It  is 
brought  in  the  state  court,  under  the  authority  of  the  statute  of  New  York 
in  the  form  in  which  it  is  brought,  although  the  defendant  is  turned  into  a 
plaintiff  and  the  plaintiff  into  a  defendant,  and  jurisdiction  of  the  person  of 
the  plaintiff  is  obtained  by  the  fact  that  the  plaintiff  came  into  court  and 
brought  the  defendant  in  first,  in  the  action  brought  by  the  plaintiff  It  clearly 
makes  a  case  for  removal. 

But  what  is  to  be  removed?  The  act  of  1875  says  that  "said  suit'  is  to  be 
removed.  Is  the  proceeding  or  action  by  the  defendant,  his  affirmative  claim, 
the  only  thing  that  is  to  be  removed,  leaving  the  claim  of  the  plaintiffs  to  be 
litigated  in  the  state  court,  the  former  claim  being  $750  and  the  latter  $195? 
In  view  of  the  facts  that  the  suit  is,  in  form,  one  brought  by  the  plaintiffs 
against  the  defendant,  and  includes  the  plaintiffs'  claim,  by  the  voluntary  act 
of  the  plaintiffs,  and  is  made  to  include  the  defendant's  claim  by  the  operation 
of  the  statute  of  New  York,  and  that  thus  there  is  but  one  suit,  though  there 
are  two  controversies  in  it,  and  that  the  whole  suit  is  to  be  removed,  and  that 
either  party  may  remove  it,  and  that  the  counter-claim  necessarily"  must  tend, 
in  some  way,  to  diminish  or  defeat  the  plaintiffs'  recovery,"  it  follows  that  the 
whole  suit  is  removed,  including  all  the  issues  raised  by  the  complaint,  the 
answer  and  the  counter-claim,  and  the  reply. 

The  case  of  West  v.  Aurora  City,  6  \Vall.,  139,  is  not  in  point     The  facts 
there  were  not  at  all  like  the  facts  in  this  case,  and  it  arose  under  a  different, 
statute. 

In  McLean  v,  St.  Paul,  etc.,  Railway  Co.,  16  Blatch.  C.  C.  R.,  309,  a  con- 
struction was  given  to  section  2  of  the  act  of  1875  to  the  effect  that  a  suit 
where  the  requisite  citizenship  for  removal  did  not  exist  when  the  suit  was 
brought  might  become  removable  by  the  occurrence  of  the  requisite  citizen- 
ship during  the  pendency  of  the  suit.  Under  that  ruling  it  must  be  held  that 
it  is  not  necessary  that  the  requisite  amount  in  dispute  should  appear  to  have 
existed  when  the  suit  was  brought.  After  proceedings  for  removal  are  com- 
pleted a  party  cannot  be  deprived  of  his  right  by  any  action  of  the  state  court 
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or  of  the  other  party  in  reducing  the  amou;it  appearing  to  be  in  dispate. 
Kanouse  v.  Martin,  15  How.,  198.  But  there  is  nothing  to  prevent  a  state 
court  from  allowing  an  insufficient  amount  in  dispute  to  becoine  an  adequate 
amount,  under  the  act  of  1875,  or  to  prevent  such  insuflScient  amount  from  be- 
coming'an  adequate  amount,  under  that  act,  by  the  operation  of  the  statute 
of  New  York  and  the  lawful  acts  of  the  parties  to  the  suit  thereunder.  The 
motion  to  remand  the  suit,  and  for  other  relief,  is  denied. 

§  4049.  Oenerallj. — The  damages  laid  iu  the  declaration  give  jurisdiction,  and  the  amount 
of  damages  laid  in  the  writ,  and  established  hj  the  affidavit  of  the  plaintiff,  on  which  bail  has 
been  taken,  is  equally  conclusive.     Muns  v,  Dupont,*  2  Wash.,  468. 

§  4050.  The  amount  claimed  in  the  declaration  determines  the  amount  of  the  matter  in  dis- 
pute as  regards  right  of  removal.    Sweeney  v.  Coffin,*  1  Dill.,  73. 

§  4051.  An  order  by  a  circuit  court  remanding  a  case  to  the  state  court,  whence  it  had  been 
removed,  is  reviewable  by  the  supreme  court  of  the  United  States  without  regard  to  the 
amount  involved.    Babbitt  v.  Clark,  13  Otto,  606. 

g  4053.  The  amount  in  dispute  in  a  case,  so  far  as  regards  the  right  of  removal  under  sec- 
tion 18  of  the  judiciary  act,  is  the  sum  claimed  in  the  plaintifiTs  writ.  Qordon  v.  Longest,*  16 
Pdt.,  07. 

S  4068.  A  plaintiff  was  allowed  to  reduce  his  ad  damnum  to  $500  after  the  defendant  had 
filed  his  petition  for  removal  but  before  he  had  filed  his  bond.  Held,  it  is  not  illegal  to  reduce 
damages  with  the  purpose  of  preventing  a  removal;  and  if  this  is  done  before  the  bond  is 
filed  it  is  done  before  the  removal  proceedings  are  complete,  and  is  in  season.  Maine  v,  Gil- 
man,*  11  Fed.  R.,  214. 

§  4054.  Under  the  judiciary  act  a  state  court  was  not  bound  to  grant  a  removal  unless  it  was 
satisfied  that  the  sum  in  dispute  amounted  to  $500;  and  after  removal  the  plaintiff  could  not 
oust  the  federal  court  of  its  jurisdiction  by  releasing  enough  of  his  claim  to  bring  the  sum  de- 
manded below  $300.    Wright  v.  Wells,*  Pet.  C.  C,  220. 

§  4055.  The  claim  of  the  plaintiff,  and  not  a  counter-claim  of  the  defendant,  fixes  the  amount 
in  dispute  in  determining  the  removability  of  a  case  under  the  act  of  March  8,  1875.  Falls 
Wire  Manufg  Co.  v.  Broderick,*  2  McC,  489. 

§  4058.  The  ad  damnum  of  the  writ,  or,  if  the  declaration  is  inserted  in  the  writ,  the 
amount  named  in  the  declaration,  is  prima  facie  the  amount  in  dispute  as  regards  right  of 
removal  under  the  judiciary  act ;  but  when  the  amount  claimed  is  uncertain  because  of  dif- 
ferent counts,  or  because  real  estate  is  the  subject-matter  of  the  suit,  the  state  court  will  look 
further,  and  if  it  finds  that  the  amount  in  dispute  does  not  really  exceed  $500,  it  has  the  right 
under  the  above  act  to  refuse  to  allow  a  removal;  and  a  writ  of  ma7idamu^  wiU  not  lie  from 
the  federal  court  to  compel  a  removal.     Ladd  t^.  Tudor,*  8  Woodb.  &  M.,  325. 

g  4057.  For  jurisdictional  purposes,  under  section  12  of  the  judiciary  act,  the  amount  in 
dispute  in  a  case  is  the  sum  originally  claimed  by  the  plaintiff,  and  no  subsequent  reduction 
of  that  amount  will  operate  to  deprive  the  federal  court  of  the  jurisdiction  which  it  has  ac- 
quired.   Kanouse  v.  Martin,  15  How.,  198. 

§  4058.  If  the  plaintiff  brings  several  suits  on  promissory  notes,  each  one  of  which  notes  is 
for  less  than  $500,  but  the  aggregate  of  the  notes  sued  on  is  above  $500,  and  there  is  the  same 
defense  to  each  suit,  so  that  judgment  in  one  will  decide  all,  then  any  one  of  those  suits  may 
be  removed,  so  far  as  the  amount  in  dispute  is  concerned,  under  the  act  of  March  8,  1875. 
Anderson,  Starr  &  Co.  v,  Gerding,*  3  Woods,  487. 

g  4059.  If  a  removal  petition  avers  that  the  amount  in  dispute  exceeds  the  sum  of  $500,  ex- 
clusive of  costs,  this  makes  a  case  within  the  twelfth  section  of  the  act  of  1789,  as  far  as 
amount  is  concerned.  The  facts  as  they  are  shown  upon  the  records  of  the  state  court  at  the 
commencement  of  the  suit  determine  the  jurisdiction  of  the  federal  court,  as  regards  the 
amount  involved,  and  no  subsequent  acts  of  the  plaintiff  can  oust  that  jurisdiction.  So  the 
federal  court  will  retain  a  case  when  jurisdiction  has  once  attached,  although  the  declaration 
filed  by  the  plaintiff  in  that  court  does  not  show  the  amount  in  dispute  to  exceed  the  sum  of 
$500,  exclusive  of  costs,  and  contains  a  claim  as  assignee  of  which  the  federal  court  can  take 
DO  cognizance.     Roberts  v.  Nelson,*  40  How.  Pr.,  887. 

§  40U0.  The  plaintiff  brought  an  action  of  contract  in  a  state  court  claiming  $445  with  in- 
terest from  a  certain  date.  There  were  continuances  in  the  case ;  and  finally  the  defendant, 
having  bona  fide  changed  his  residence,  petitioned  for  removal  under  the  act  of  July  27, 1866. 
At  the  time  of  such  removal  the  sum  demanded  by  the  plaintiff  exceeded,  by  the  addition  of 
accrued  interest,  the  sum  of  $500.  It  was  contended  that  the  amount  in  dispute  was  not  suf- 
ficient to  allow  a  removal.  Held,  when  the  right  of  removal  accrued  the  amount  in  contto- 
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versj  \ras  above  $500,  and  the  case  therefore  removable  as  far  as  concerns  amount.  McGin- 
nity  r.  White,*  3  Dill.,  850. 

§  4061.  Where  a  controversy,  arising  under  the  statute  of  Missouri,  volume  1,  section  439,. 
concerning  the  validity  of  an  attachment,  is  sought  to  be  removed  under  section  639,  Revised 
Statutes  of  the  United  States,  the  party  seeking  removal  must  show  affirmatively  that  the 
damages  claimed  for  such  wrongful  attachment  exceed  the  sum  of  $500,  exclusive  of  costai^ 
and  it  is  not  enough  to  secure  a  removal  that  the  value  of  the  property  attached  exceeds  the 
sum  of  $500.    Keith  v.  Levi,*  1  McC,  843. 

§  4062.  The  jurisdictional  limitation  of  the  removal  act  of  1875  to  $500  has  reference  to  the 
sum  in  dispute  between  the  plaintiff  and  the  defendant;  and  if,  in  an  attachment  suit,  prop- 
erly removed,  creditors  come  in  and  apply  to  have  their  claims  adjusted  and  allowed,  and 
this  is  a  mere  incident  to  the  principal  suit,  then  the  const  will  exercise  jurisdiction  over  such 
claims,  although  for  a  less  amount  than  $500,  since  the  court,  having  jurisdiction  over  the 
principal  suit,  necessarily  exercises  it  over  the  incident  N.  Y.  Manufacturing  Co.  v.  Second 
Nat.  Bank,*  10  Fed.  R.,  204. 

8.  Original  and  Auxiliary  Suits,    Suit  of  Civil  Mature. 

&xnoux7^Suit  growing  out  of  former  suit,  g  4068.—  Suit  against  garnishee^  §  4064.  —  Inde- 
pendent  controversy  in  supplemental  proceeding,  §  4065. — Action  by  judgment  creditor 
against  claimant  of  property  taken  on  levy,  g  4066. —  Suit  to  establish  a  lost  vriU,  §  4067. — 
Controversy  between  receiver  under  state  court  and  other  claimants,  %  4068. 

§  4068.  The  fact  that  a  suit  grows  out  of  a  former  suit  in  a  state  court  does  not  prevent  it» 
removal  into  the  federal  court,  provided  there  is  no  attempt  to  revise  or  alter  the  former  de> 
cree.     Hatch  v.  Preston,  g§  4069,  4070. 

§  4064.  Where  a  supplemental  proceeding  is  a  mere  mode  of  execution  or  relief  it  cannot 
be  removed,  although  out  of  such  proceeding  a  new  controversy  may  arise  between  the  orig- , 
inal  plaintiff  and  a  new  party.    So  a  suit  against  a  garnishee,  arising  where  issue  has  been 
taken  upon  the  garnishee's  answer,  cannot  be  removed.    Buford  v.  Strother,  §§  4071-4073. 

§  4065.  But  where  an  independent  controversy  is  involved  in  a  supplemental  proceeding  it 
may,  if  the  proper  jurisdictional  facts  exist,  be  removed.  So  where,  after  judgment  against 
a  corporation,  the  plaintiff  proceeds  against  certain  stockholders  under  the  provisions  of  the 
code  of  Iowa,  charging  fraud,  and  praying  for  damages,  the  proceeding  may  be  removed. 
Ibid. 

%  4066.  Judgment  having  been  rendered  in  a  state  court,  the  sheriff  levied  upon  certain 
property  to  satisfy  the  execution.  This  property  being  claimed  by  a  third  person,  the  judg- 
ment creditor,  under  the  state  practice,  brought  an  action  against  the  claimant  to  try  title  U> 
the  property.  It  was  attempted  to  remove  this  action  under  tbe  act  of  March  2,  1867.  HMf 
the  action  was  merely  an  auxiliary  proceeding,  incidental  to  the  original  suit,  and  therefore 
not  removable.    Bank  v.  TurubuU  &  Co.,  §  4074. 

§  4067.  A  suit  was  brought  in  the  circuit  court  of  a  state  by  a  legatee  under  an  alleged  lost 
will  against  the  sole  heir-at-law  to  establish  such  will.  The  circuit  court  of  the  state  had  ju- 
risdiction over  such  matters  by  statute  to  the  exclusion  of  the  probate  court.  Held,  this  was 
a  suit  of  civi^  nature  in  equity  within  the  meaning  of  the  act  of  March  8, 1876 ;  and  therefore, 
the  proper  jurisdictional  facts  existing,  it  could  be  removed  to  the  federal  court.  South  worth 
V.  Adams,  g  4075. 

§  4068.  A  controversy  arising  between  a  receiver  of  a  company  appointed  by  a  state  court 

^  and  one  with  whom  he  has  made  a  contract  under  color  of  the  authority  of  such  court,  or  a 

controversy  between  such  receiver  and  other  claimants,  is  not  removable  under  the  act  of 

March  8,  1875,  since  such  controversies  are  not  independent,  but  arise  in  the  execution  of  the 

power  of  the  state  court.    Buell  v,  Cincinnati,  etc.,  Co.,  §  4076. 

[Notes.—  See  §§  4077-4108.] 

HATCH  V.  PRESTON. 
(Circuit  Court  for  Illinois:  1  Bissell,  19-22.    1858.) 

Opinion  by  Drummond,  J. 

Statement  of  Facts. —  On  the  18th  of  March,  1848,  Reuben  Hatch,  the 

present  plaintiff,  filed  a  bill  on  the  equity  side  of,  the  circuit  court  of  Pike 

county,  in  this  state,  against  John  Preston,  one  of  the  present  defendants,  and 
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the  representatives  of  James  Wilson.  The  bill  alleged  that  Hatch  and  Wilson 
had  become  indebted  to  Preston  in  the  sura  of  $10,327.20  in  four  notes,  to 
secure  the  payment  of  which  they  had  executed  a  mortgage  on  certain  lands; 
that  Wilson  in  1836  sold  his  interest  to  Hatch,  and  the  latter  assumed  pay- 
ment to  Preston,  and  Wilson  was  deceased;  that  there  was  due  Preston  about 
$10,000;  that  Preston  had  become  indebted  to  Hatch  in  a  larger  amount  on 
notes  of  Preston,  which  had  been  assigned  to  him.  The  bill  prayed  for  a  set- 
off to  be  allowed  and  a  satisfaction  of  the  mortgage. 

Preston  answered,  stating  that  the  notes  given  to  him  had  been  assigned  to 
a  third  party,  and  denied  the  indebtedness  on  the  notes  held  by  Hatch.  In 
July,  1851,  a  decree  was  made  allowing  the  set-off;  and  in  October  following 
a  final  decree  was  entered,  finding  due  from  Preston  to  Hatch  the  sum  of 
$3,069.50,  and  directing  the  notes  of  Hatch  and  Wilson  to  Preston  to  be  de- 
livered np  by  the  latter,  and  on  delivery  the  master  was  to  cancel  them. 
Preston  was  required  to  enter  satisfaction  of  the  mortgage,  and  on  default  the 
master  was  to  do  it,  and  a  perpetual  injunction  was  issued  against  using  or 
negotiating  the  notes  and  mortgage.  The  master  entered  satisfaction  of  the 
mortgage  in  conformity  with  the  decree. 

At  the  March  term,  1853,  a  bill  was  filed  on  the  equity  side  of  the  same 
court  against  Preston  and  Thaxter,  the  present  defendants,  who  at  the  time 
were  not  citizens  of  Illinois,  by  Eeuben  Hatch,  now  plaintiff,  at  that  time  a 
citizen  of  Illinois.  The  bill  recited  the  foregoing  facts  and  alleged  that  Pres- 
ton had  not  delivered  up  the  notes,  and  that  Thaxter  pretended  to  be  the 
owner  of  the  notes  and  mortgage  and  threatened  to  sue  to  recover  the  same; 
that  Preston  fraudulently  transferred  them  to  Thaxter  to  evade  the  decree 
after  the  equitable  right  of  set-off  had  accrued,  and  after  the  suit  before  men- 
tioned was  commenced.  The  bill  charges  that  Preston  is  the  real  owner  of 
the  notes  and  mortgage,  and  was  at  the  time  the  bill  was  filed  in  1848;  that 
the  allegation  made  by  Preston  in  his  answer  that  he  had  assigned  the  notes 
was  disproved  in  the  former  case.  The  bill  praj's  for  an  injunction,  etc.,  and 
that  the  notes  and  mortgage  be  delivered  up,  etc.  The  defendants  being  non- 
residents, notice  of  the  suit  was  given  according  to  the  practice  in  this  state. 

At  the  proper  time  the  defendants  presented  their  petition  to  have  the  cause 
removed  to  this  court  under  the  act  of  congress  and  it  was  removed  accord- 
ingly. At  this  time  the  counsel  of  the  plaintiff  moved  to  dismiss  the  cause 
for  want  of  jurisdiction,  and  to  remand  it  to  the  court  from  which  it  came,  as 
having  been  improperly  sent  here.  The  act  of  congress  provides  that  if  a  suit 
be  commenced  in  any  state  court  by  a  citizen  of  the  state  in  which  the  suit  is 
brought  against  a  citizen  of  another  state,  and  the  matter  in  dispute  exceeds 
the  sum  of  $500,  the  cause  shall  be  removed  on  a  proper  application  to  the 
circuit  court  of  the  United  States.  Section  12  of  the  Judiciary  Act  of  1789, 
(1  Statutes  at  Large,  79);  Gordon  v.  Longest,  16  Pet.,  97. 

§  4069.  The  fact  that  a  suit  grows  out  of  a  former  suit  in  a  state  court  is 
no  objection  to  its  removal  into  the  circuit  court,  provided  it  involves  no  revision 
of  the  former  decree. 

There  is  no  objection  made  to  the  form  or  manner  of  the  application,  and 
it  is  not  denied  but  the  parties  were  in  a  condition,  as  to  citizenship,  to  enable 
the  defendants  to  avail  themselves  of  the  act  of  congress.  But  it  is  strenu- 
ously insisted  that  this  bill  is  not  an  original  proceeding,  but  is  a  mere  se- 
quence of  the  former  suit  in  the  state  court.  The  plaintiff  had  obtained  a 
decree  for  the  delivery  of  the  notes,  and  that  satisfaction  should  be  entered 
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on  the  mortgage,  which  last  has  been  done  in  accordance  with  the  decree,  but 
the  former  has  not,  and  the  allegation  is  that  Thaxter  is  by  collusion  the 
mere  nominal  owner  of  the  notes,  and  the  objection  is  that  if  this  court  as- 
sumes jurisdiction  of  the  case,  it  will  be  an  interference  with  the  decree  of  the 
state  court. 

It  may  be  admitted  that  this  controversy  is  connected  with  the  litigation 
in  the  state  court,  and  the  bill  seeks  in  some  sort  to  carry  the  decree  into 
effect  as  to  the  delivering  up  of  the  notes.  But  if  the  court  were  to  go  on  and 
do  what  the  bill  wishes  to  be  done,  it  would  do  no  more  as  to  Preston  than 
the  state  court  has  already  done.  A  court  of  equity  would  hardly  sustain 
jurisdiction  of  a  cause  for  the  purpose  of  repeating  decrees  already  made. 
It  could  only  be  in  consequence  of  the  altered  condition  of  the  parties,  or  of 
new  facts,  that  the  court  would  look  into  the  case  anew.  If  this  bill  neces- 
sarilv  involved  a  revision  or  alteration  of  the  decree  of  the  state  court,  there 
would  be  great  weight  in  the  objection  of  the  plaintiff's  counsel,  but  it  seems 
to  me  that  it  does  not.  In  fact,  the  bill  does  not  ask  for  it,  and  even  if  the 
cause  were  to  proceed  in  the  state  court  the  decree  would  have  to  stand. 
Story's  Equity  Pleading,  §§  429,  430.  It  must  be  the  same  here.  This  court 
could  not  in  this  proceeding  interfere  with  or  modify  the  decree  of  the  state 
court.  So  long  as  it  is  unreversed  it  is  binding  upon  all  the  parties  to  it. 
But  the  main  point  is  as  to  the  effect  of  this  decree  upon  those  who  were  not 
parties,  and  while  it  is  clear  that  Preston  is  bound  by  it,  it  is  equally  clear 
that  from  anything  that  appears  upon  the  face  of  the  proceedings  in  the  state 
court,  Thaxter  is  not  bound  by  that  decree.  If  binding  on  him,  it  must  be 
in  consequence  of  something  not  brought  to  the  knowledge  of  the  state  court, 
and  it  is  avowedly  for  the  purpose  of  obtaining  a  decree  binding  upon  him 
that  the  present  bill  is  filed. 

§  4070.  Where  a  suit  is  commenced  against  parties  within  the  meaning  of 
the  twelfth  section  of  the  Judiciary  act,  the  jurisdiction  of  this  court  in  the  con- 
troversy is  imperative. 

The  only  question,  therefore,  for  this  court  to  examine  is  whether  this  is  a 
suit  commenced  in  the  state  court  against  these  defendants,  within  the  mean- 
ing of  the  twelfth  section  of  the  judiciary  act.  If  it  is,  then  the  duty  of  this 
oourt  to  entertain  jurisdiction  is  imperative,  as  much  so  as  is  the  obligation  in 
such  circumstances,  on  the  part  of  the  state  court,  to  decline  jurisdiction. 
And  after  a  proper  application  has  been  made  in  a  proper  case  to  the  state 
court  to  remove  the  cause  to  the  circuit  court  of  the  United  States,  any  sub- 
sequent step  in  the  state  court  is  illegal  and  invalid.  Gordon  v.  Longest,  16 
Pet.,  97.  And  it  would  appear  there  could  not  be  much  doubt  but  that  this 
is  a*  suit  commenced  against  these  parties  within  the  meaning  of  the  act  of 
congress.  It  is  not  the  less  a  suit  because  it  grows  out  of  matters  already 
litigated  between  one  of  the  defendants  and  the  plaintiff,  and  is  in  some  re- 
spects connected  with  that  suit.  The  main  question,  it  would  seem,  to  be 
decided  in  this  case,  will  be  whether  Thaxter  held  the  notes  hona  fide  by  as- 
signment in  due  course  of  business  before  their  maturity,  a  fact  which,  if  it 
exists,  he  is  not  precluded  from  showing  by  anything  that  appears  in  the  de- 
cree of  the  state  court. 

The  motion  to  dismiss  and  to  remand  the  cause  is  consequently  overruled. 
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BUFORD  v.  STROTHER. 
(Circuit  Court  for  Iowa:  8  McCrary,  253-359.     1881.) 

Opinion  by  Love,  J. 

Statement  of  Facts. — ^The  foregoing  cases  are  now  before  us  upon  motions 
to  remand  the  same  to  the  state  courts  from  which  they  were  brought  into 
this  court.  The  motions  to  remand  are  all  placed  by  counsel  upon  the  same 
general  grounds.  It  is  insisted  as  to  each  of  these  cases  that  it  is  a  proceed- 
ing supplemental  to  the  original  cause  out  of  which  it  grew,  and  being  a  mere 
appendage  to  the  judgment  rendered  in  the  original  case  it  cannot  be  sepa- 
rated from  the  same  and  brought  for  adjudication  here.  These  several  mo- 
tions may  therefore  be  considered  together. 

There  is  no  question  of  jurisdiction  in  any  of  these  cases,  as  far  as  citizen* 
ship  and  the  amount  involved  are  concerned.  The  first  two  causes  are  pro- 
ceedings by  garnishment.  The  plaintiffs  in  these  cases  obtained  judgments 
against  the  defendants  in  the  state  court,  caused  certain  parties  to  be  gar- 
nished, and,  having  taken  issue  upon  the  answers  of  the  garnishees,  the  plaint- 
iff removed  the  issues  thus  made  for  determination  into  this  court.  The 
original  defendant  and  the  garnishees  now  move  to  remand. 

In  the  third  case  the  plaintiff,  a  citizen  of  Wisconsin,  obtained  a  judgment 
in  the  state  court  against  an  Iowa  corporation,  and  having  failed  to  obtain 
satisfaction  of  the  judgment  he  seeks  by  this  action  to  make  the  present  de- 
fendants, who  are  stockholders  in  the  corporation,  liable,  in  pursuance  of 
chapter  181,  title  9,  of  the  code  of  Iowa.  The  plaintiff  in  the  present  action 
against  the  defendants,  one  of  whom  is  a  director  and  the  other  a  stockholder 
in  the  corporation,  sets  out  his  judgment  and  the  return  of  execution  nulla 
bona;  charges  the  defendants  with  certain  alleged  frauds  to  his  injury  within 
the  provisions  of  the  statute;  and  prays  judgment  for  his  damages.  The 
plaintiff  caused  the  proceedings  against  the  stockholders  to  be  removed  into 
this  court.    The  defendants  move  to  remand  to  the  state  court. 

§  4071.  Where  a  proceeding  is  a  mere  mode  of  reliefs  although  it  involve  a 
new  controversy y  the  cause  cannot  he  removed. 

What  is  the  true  principle  applicable  to  this  class  of  removal  cases?  By 
what  rule  or  criterion  may  we  determine  whether  or  not  a  proceeding  which 
is  merel)^  auxiliary  to  the  main  judgment  or  decree  may  be  transferred  from 
the  state  to  the  federal  court?  It  is  idle  to  say  that  a  supplemental  proceed- 
ing cannot  be  removed  because  it  is  an  appendage  or  sequence  of  the  original 
suit.  This  is,  at  best,  but  reasoning  in  a  circle.  It  is  as  if  one  were  to  af3rm 
that  a  supplemental  proceeding  cannot  be  removed  because  it  is  a  supple- 
mental proceeding.  It  is,  in  fact,  substituting  one  form  of  words  for  another 
form  of  words.  We  must,  if  possible,  find  some  other  principle  to  guide  our 
judgment  in  such  cases.  It  seems  to  me  that  the  true  principle  is  this:  Where 
the  supplemental  proceeding  is  in  its  character  a  mere  mode  of  execution  or 
of  relief,  inseparably  connected  with  the  original  judgment  or  decree,  it  can- 
not be  removed,  notwithstanding  the  fact  that  some  new  controversy  or  issue 
between  the  plaintiff  in  the  original  action  and  a  new  party  may  crise  out  of 
the  proceeding.  But  where  the  supplemental  proceeding  is  not  merely  a  mode 
of  execution  or  relief,  but  where  it,  in  fact,  involves  an  independent  contro- 
versy with  some  new  and  different  party,  it  may  be  removed  into  the  federal 
court;  always,  of  course,  assuming  that  otherwise  the  proper  jurisdictional 
facts  exist.     Every  court  must,  in  the  nature  of  things,  have  the  right,  as 
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well  as  the  power,  to  carry  its  own  judgments  into  execution.  To  take  from 
any  court  the  prerogative  of  executing  its  own  judgments  by  proper  process 
or  by  supplemental  proceedings,  when  necessary,  would  be  to  cripple  its  juris- 
diction in  the  most  essential  manner.  It  would,  therefore,  be  difficult  to  per- 
suade us  that  congress  meant  by  the  provision  in  the  act  of  1875  for  the 
removal  of  *'  suits  of  a  civil  nature  "  to  authorize  the  transfer  of  controversies 
growing  out  of  mere  modes  of  execution  and  relief,  thus  directly  interfering 
with  the  state  courts  in  the  execution  of  their  own  judgments.  It  is  not  in 
this  sense  that  the  words  ^'  suits  of  a  civil  nature  "  are  ordinarily  used. 

§  4072.  A  proceeding  in  garnishment  cannot  be  removed j  being  a  mode  of 
execution-. 

!N'ow,  the  process  of  garnishment  after  judgment  is  clearly  a  mode  of  exe- 
oution.  Its  purpose  is  to  obtain  satisfaction  of  the  judgment  out  of  the 
debtor's  effects  which  may  be  in  a  third  person's  hands.  The  garnishment, 
therefore,  is  inseparably  connected  with  the  judgment  If  money  is  realized 
it  is  to  be  applied  to  the  satisfaction  of  the  judgment  Suppose  that  an  issue, 
taken  upon  the  garnishee's  answer,  should  be  removed  to  the  federal  court 
(the  original  case  remaining,  as  it  must  remain,  in  the  state  court),  and  sup- 
pose the  federal  court  should  deliver  judgment  against  the  garnishee,  and  by 
execution  or  otherwise  the  money  should  be  collected,  how  could  the  federal 
court  enter  satisfaction,  the  judgment  not  being  under  its  control?  "We  see 
in  this  the  embarrassment  that  must  arise  from  the  attempt  to  separate  the 
garnishment  proceeding  from  the  judgment,  the  latter  remaining  in  one  court 
and  the  former  carried  to  another  and  different  court 

This  branch  of  the  rule  is  clearly  illustrated  by  the  case  of  "Webber  v. 
Humphreys,  5  Dill.,  223.  The  motion  in  that  case  was  manifestly  a  mode  of 
execution.  The  plaintiff  had  a  judgment  against  a  Missouri  corporation,  and 
the  statute  of  Missouri  provided  substantially  that  upon  a  return  of  nulla  bona 
the  judgment  creditor  might,  by  motion,  with  due  notice,  obtain  an  order 
from  the  court  for  execution  against  a  stockholder  to  an  amount  equal  to  the 
balance  of  his  unpaid  stock.  Here  the  unpaid  stock  is  treated  as  assets  be- 
longing to  the  corporation,  and  the  statute  provides  the  judgment  creditor 
with  a  mode  of  execution  to  reach  such  assets.  It  was  held  by  the  circuit 
court  for  the  district  of  Missouri  that  the  motion  could  not  be  transferred  from 
the  state  to  the  federal  court,  notwithstanding  the  fact  that  there  was  a  new 
controversy  between  the  plaintiff  and  a  new  and  different  party. 

The  other  branch  of  the  rule,  that  there  can  be  no  removal  where  the  sup- 
plemental proceeding  is  a  mode  of  relirf  inseparably  connected  with  the  orig- 
inal judgment,  is  illustrated  by  the  case  of  Chapman  v.  Barger,  4  Dill.,  557. 
In  this  case  it  was  held  that  the  proceeding  under  the  occupying  claimant 
law,  for  the  value  of  improvements  after  judgment  in  ejectment,  cannot  be 
removed  to  the  federal  court.  In  this  class  of  cases  the  statute  of  Iowa  pro- 
vides a  mode  of  relief  after  judgment  for  the  occupying  claimant.  Upon  the 
filing  6t  his  petition  the  execution  of  the  original  judgment  is  to  be  suspended. 
The  value  of  the  improvements  is  to  be  ascertained,  and  also  the  value  of  the 
land  aside  from  the  improvements.  The  plaintiff  in  the  main  action  may 
thereupon  pay  the  appraised  value  of  the  improvements  and  take  the  property. 
If  the  plaintiff  fail  to  do  this  after  a  reasonable  time  to  be  fixed  by  the  court, 
the  defendant  may  take  the  property  upon  paying  the  value  of  the  land  aside 
from  the  improvements,  etc.  Now  it  is  obvious^  that  this  relief  is  inseparably 
connected  with  the  judgment  in  the  main  action.    A  court  not  having  the 
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judgment  in  the  main  action  under  its  control  could  not  give  to  the  parties 
the  full  measure  of  relief  provided  by  the  statute;  for,  supposing  the  owner  of 
the  land  should  pay  for  the  improvements,  he  would  6e  entitled  to  an  execu- 
tion to  put  him  in  possession  of  the  property,  and  a  writ  of  possession  could 
issue  only  upon  the  judgment  in  ejectment.  It  is  obvious,  therefore,  that  the 
motion  to  remand  the  first  two  cases  above  named  must  be  sustained. 

§  4078.  Proceedings  against  the  etockholdera  of  a  corporaiiony  utider  section 
107 ly  code  of  lowa^  begun  after  judgmerU  against  the  corporationy  may  he  re- 
moved. 

A&  to  the  third  case,  it  stands  upon  wholly  different  ground.  The  proceed- 
ing in  this  case  is  not  in  any  sense  a  mode  of  execution  or  relief  after  judg- 
ment. It  does  not  aim  to  reach  assets  of  the  corporation  in  the  hands  of  a 
stockholder  or  director.  It  seeks  no  relief  which  is  inseparably  connected 
with  the  judgment  against  the  corporation.  The  plaintiff  in  his  petition 
charges  the  defendants,  as  stockholders  and  directors  of  the  corporation,  with 
certain  fraudulent  acts  and  representations  within  the  terms  of  the  one  thou- 
sand and  seventy-first  section  of  the  code  of  Iowa,  and  prays  judgment  for 
•damages  as  provided  for  in  that  section.  The  section  is  as  follows:  ^^  Inten- 
tional fraud  in  failing  to  comply  substantially  with  the  articles  of  incorpora- 
tion, or  in  deceiving  the  public  or  individuals  in  relation  to  their  means  or 
their  liabilities,  shall  subject  those  guilty  thereof  to  fine  and  imprisonment, 
or  both,  at  the  discretion  of  the  court.  Any  person  who  has  sustained  injury 
from  such  fraud  may  recover  damages  therefor  against  those  participating  in 
such  fraud." 

Hero  is  a  distinct  and  independent  cause  of  action  given  by  the  last  clause 
of  the  section.  The  plaintiff^s  allegations  are  founded  upon  facts  which  he 
claims  bring  him  within  the  terms  of  this  section.  The  gravamen  of  his  ac- 
tion is  fraud,  and  he  prays  judgment  for  damages.  It  may  have  been  neces- 
sary for  him  to  set  out  the  judgment  and  show  that  an  execution  has  been 
returned  unsatisfied,  to  meet  the  conditions  of  the  one  thousand  and  eighty- 
third  section,  but  the  judgment  is  not  the  foundation  of  his  action.  He  has  a 
controversy  with  new  parties  distinct  from  that  upon  which  the  judgment  was 
rendered.    He  seeks  to  establish  a  new  liability  against  these  new  parties. 

It  is  further  argued  by  defendant  that  this  action  cannot  be  maintained  here 
because  it  is  in  the  nature  of  an  action  to  enforce  a  statutory  penalty.  To  this 
the  answer  is  that  it  is  not  an  action  to  recover  penalties,  but  unliquidated 
damages.  It  is  a  civil,  not  a  penal,  action.  Its  object  is  not  punishment,  but 
indemnity  for  a  civil  injury.  It  is  to  no  purpose  to  say  that  the  same  section 
of  the  statutes  provides  for  the  punishment  of  the  offense  committed  by  the 
defendants  as  a  crime.  It  is  not  unusual  for  the  same  statute  thus  to  provide 
for  indemnity  by  civil  action  to  the  individual  injured,  and  protection  to  the 
public  by  penal  action  and  indictment.  The  motion  to  remand  in  this  case  is 
denied. 

BANK  V.  TURNBULL  &  COMPANY. 
(16  WaUace,  190-195.    1872.) 

Errob  to  U.  S.  Circuit  Court,  District  of  Virginia. 
Opinion  by  Mr.  Justice  Swayne. 

Statement  of  Facts. —  The  bank  recovered  a  judgment  against  Abijah 
Thomas  for  $4,700  and  interest,  in  the  circuit  court  for  the  county  of  Alexan- 
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dria.  A  writ  of  fieri  facias  was  issued  to  the  sheriflf  of  that  county,  and  was 
levied  upon  certain  personal  property  to  satisfy  the  judgment.  TumbuU  & 
Co.  claimed  the  property  as  theirs.  The  plaintiff  gave  the  sheriff  an  indemni- 
fj'ing  bond  and  required  him  to  sell.  To  prevent  this  TumbuU  &  Co.  gave 
him  a  suspending  bond,  and,  in  order  to  have  the  property  retained  in  the 
possession  of  Thomas,  also  a  forthcoming  bond.  TumbuU  &  Co.  thereupon 
applied  to  the  circuit  court  of  the  county  for  leave  to  intervene  in  the  original 
suit,  and  to  order  an  issue  to  try  the  right  of  property.  The  prayer  of  the 
petition  was  granted,  and  an  order  was  made  that  a  jury  should  be  sworn  to 
try  the  issue  whether  the  property  levied  upon  belonged  to  TumbuU  &  Co.  or 
to  Thomas,  and  that  Turnbuli  &  Co.  should  be  regarded  as  the  plaintiffs  in 
the  proceeding.  Without  availing  themselves  of  this  order  TumbuU  &  Co. 
thereupon  applied  to  the  circuit  court  for  the  county  for  an  order  to  remove 
the  cause,  under  the  act  of  congress  of  1867,  to  the  circuit  court  of  the  United 
States  for  that  district.  This  was  refused,  and  they  thereupon  petitioned  the 
judge  of  the  district  court  of  the  United  States,  sitting  at  chambers,  for  a  writ 
of  mandamus  directed  to  the  circuit  court  for  the  county.  The  writ  was  al- 
lowed and  issued,  and  the  cause  was  removed  according  to  the  prayer  of  the 
petitioners.  In  the  circuit  court  of  the  United  States  the  bank  moved  to  dis- 
miss for  want  of  jurisdiction.  The  motion  was  overruled.  The  parties  there- 
upon waived  a  jury  and  submitted  the  cause  to  the  court.  The  court  found  for 
Turnbuli  &  Co.,  and  gave  judgment  in  their  favor.  The  bank  took  a  biU  of 
exceptions,  setting  forth  all  the  evidence,  and  excepting  to  the  judgment 
given. 

Upon  examining  the  record  we  find  there  was.no  process  issued  against  the 
bank,  no  declaration  filed  by  TurnbuU  &  Co.,  and  no  plea  or  other  written 
response  by  the  bank.     The  record  is  a  blank  as  to  these  things. 

It  may  well  be  doubted  whether  so  informal  a  proceeding  as  that  presented 
by  this  record  is  a  "  suit "  within  the  meaning  of  the  act  of  congress  under 
which  the  right  of  removal  was  claimed  and  allowed.  West  v.  Aurora  City, 
6  Wall.,  14:2.  But  as  we  do  not  propose  to  place  our  judgment  on  that  ground 
it  is  not  necessary  to  consider  the  subject. 

§  4074.  A  proceeding  merely  auxiliary  to  an  original  action  in  a  state  court 
cannot  he  removed  into  a  federal  court  under  the  act  of  March  iP,  1867. 

Conceding  it  to  be  a  suit,  and  not  essentially  a  motion,  we  think  it  was 
merely  auxiliary  to  the  original  action,  a  graft  upon  it,  and  not  an  independ- 
ent and  separate  litigation.  A  judgment  had  been  recovered  in  the  original 
suit,  final  process  was  levied  upon  the  property  in  question  to  satisfy  it,  the 
property  was  claimed  by  Turnbuli  &  Co.,  and  this  proceeding,  authorized  by 
the  laws  of  Virginia,  was  resorted  to  to  settle  the  question  whether  the  prop- 
erty ought  to  be  so  applied.  The  contest  could  not  have  arisen  but  for  the 
judgment  and  execution,  and  the  satisfaction  of  the  former  would  at  once  have 
extinguished  the  controversy  between  the  parties.  The  proceeding  was  nec- 
essarily instituted  in  the  court  where  the  judgment  was  rendered  and  whence 
the  execution  issued.  Jfo  other  court,  according  to  the  statute,  could  have 
taken  jurisdiction.  It  was  provided  to  enable  the  court  to  determine  whether 
its  process  had,  as  was  claimed,  been  misapplied,  and  what  right  and  justice 
required  should  be  done  touching  the  property  in  the  hands  of  its  oflScer.  It 
was  intended  to  enable  the  court,  the  plaintiff  in  the  original  action,  and  the 
claimant,  to  reach  the  final  and  proper  result  by  a  process  at  once  speedy,  in- 
formal and  inexpensive.    That  it  was  only  auxiliary  and  incidental  to  the 
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original  suit  is  we  thinkjtoo  clear  to  require  discussion.  We  shall  content  our* 
selves  with  referring  to  some  of  the  leading  authorities  which  bear  upon  the 
subject.  Gwin  v.  Breedlove,  2  How.,  35;  Freeman  v.  Howe,  24  id.,  460;  Dunn 
v.  Clarke,  8  Pet.,  1 ;  Williams  v.  Byrne,  Hemp.,  472. 

The  judgment  of  the  court  below  is  reversed  and  the  cause  will  be  re- 
manded to  that  court  with  directions  to  enter  a  judgment  of  reversal,  and 
then  to  remit  the  case  to  the  circuit  court  for  the  county  of  Alexandria  whence 
it  came. 

Mb.  Jubpiob  Stbono  dissented. 

SOUTHWORTH  v.  ADAMS. 
(Circuit  Court  for  Wisconsin:  9  BisseU,  621-^28.    1880.) 

Opinion  by  Dykr,  J. 

Statement  of  Facts. —  This  is  ftn  action  originally  brought  in  the  state 
court  to  establish  an  alleged  lost  will  of  Bichard  DeForest,  deceased,  and  re- 
moved to  this  court  at  the  instance  of  the  defendant.  The  complainant  is  a 
citizen  of  the  state  of  Iowa,  and  claims  to  be  a  legatee  under  the  alleged  will. 
The  defendant,  Jane  M.  Adams,  is  a  citizen  of  the  state  of  Michigan,  and  the 
sole  heir-at-law  of  DeForest.  The  estate  of  deceased  was  situated  in  this  state, 
and  was  being  administered  upon  in  the  probate  court  of  Walworth  county, 
as  the  estate  of  an  intestate,  when  this  action  was  brought.  The  administra- 
tor is  a  party  to  the  action  with  the  heir-at-law,  but  the  controversy  is  between 
the  complainant  and  defendant,  Jane  M.  Adams.  As  the  pleadings  in  the  ac- 
tion originally  conformed  to  the  practice  under  the  state  code,  and  as  the  suit 
is  one  in  equity,  after  the  removal  of  the  cause  to  this  court  the  pleadings 
were  reframed  so  as  to  conform  to  the  requirements  of  the  practice  in  chan- 
cery, and  the  prayer  of  the  bill  is  ^'  that  proof  be  taken  of  the  execution  and 
validity  of  the  said  last  will  and  testament,  .  .  .  and  that  the  said  will  be 
established  and  adjudged  as  the  last  will  and  testament  of  the  said  Bichard 
DeForest."  Issue  was  joined  by  answer  duly  filed,  and  the  case  has  proceeded 
here  to  the  extent  of  taking  the  testimony.  A  motion  is  now  made  by  com- 
plainant to  remand  the  case  to  the  state  court. 

The  general  ground  of  the  motion  is  that  this  court  has  not  jurisdiction  of 
the  ^subject-matter  of  the  action.  And  in  support  of  the  motion  it  is  urged 
that  the  purpose  of  the  action  is  to  obtain  probate  of  a  lost  will;  that  the  fed- 
eral court,  like  the  court  of  chancery  of  England,  has  not  and  never  had  juris- 
diction of  the  probate  of  wills,  that  jurisdiction  being  vested  exclusively  in  the 
courts  of  the  state  upon  which  is  devolved  by  statute  the  administration  of 
estates;  that  a  proceeding  to  probate  a  will  is  in  the  nature  of  a  proceeding 
in  remy  not  necessarily  involving  a  controversy  between  parties,  and  that, 
therefore,  the  present  action  is  not  a  "  suit  of  a  civil  nature  at  law  or  in  equity," 
nor  a  '*  controversy  between  citizens  of  different  states,"  within  the  meaning 
of  section  2,  article  3,  of  the  constitution,  nor  of  the  removal  act  of  JJarch  3, 
1875,  under  which  the  cause  was  removed  to  this  court. 

§  4075.  A  suit  instituted  in  a  state  circuit  courts  the  probate  court  not  hav- 
ing jurisdiction^  to  set  up  a  lost  will  under  a  state  statute^  is  removable  to  the 
United  States  circuit  courts  if  the  p7*oper  jurisdictional  facts  exist. 

It  has  been  held  by  the  supreme  court  that  the  federal  courts  have  no  pro- 
bate jurisdiction.    This  has  been  directly  or  indirectly  declared  in  cases  where 
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an  attempt  was  mado  to  compel  payment  of  a  bequest  under  a  will  not  ad- 
mitted to  probate,  or  to  set  aside  a  will  for  fraud  or  imposition,  or  to  set  aside 
the  probate  thereof,  on  the  ground  of  mistake,  fraud  or  forgery.  And  in  one 
of  the  cases  it  was  said  that,  whatever  the  cause  of  the  establishment  of  the 
doctrine  that  a^-bill  in  equity  will  not  lie  to  set  aside  a  will  or  its  probate, 
*  ^'  there  is  ample  reason  for  its  maintenance  in  this  country,  from  the  full  juris* 
diction  over  the  subject  of  wills  vested  in  the  probate  courts,  and  the  revisory 
power  over  their  adjudication  in  the  appellate  courts.  The  cases  in  which  the 
question  in  its  different  phases  has  arisen  or  been  discussed  are,  Armstrong  v. 
Lear,  12  Wheat.,  169;  Tarver  v.  Tarver,  9  Pet.,  174;  Gaines  v.  Chew,  2  How., 
619;  Fouvergne  v,  New  Orleans,  18  How.,  470;  Gaines  v.  New  Orleans,  6 
Wall.,  703;  Case  of  Broderick's  Will,  21  Wall.,  503,  and  Gaines  v.  Fuentes,  92 
U.  S.,  10.  With  the  exception  of  the  case  cited  last,  all  of  these  were  cases 
originally  brought  in  the  federal  courts,  thus  presenting  the  question  of  origi- 
nal jurisdiction  of  those  courts  to  entertain  bills  of  the  nature  before  indicated. 
But  that  is  hardly  the  question  here  presented.  For  even  if  the  present  bill 
could  not  have  been  filed  as  an  original  proceeding  in  this  court,  the  question 
is  whether  this  was  not,  when  pending  in  the  state  court,  a  suit  in  equity,  in 
which  there  was  a  controversy  between  citizens  of  different  states,  and  whether 
after  removal  of  the  same  under  and  pursuant  to  the  removal  act  of  1875,  this 
court  was  not  then  invested  with  jurisdiction  of  the  cause. 

As  appears  from  several  of  the  cases  cited,  the  denial  of  general  equity  juris- 
diction to  entertain  causes  involving  the  probate  of  wills  is  made  to  rest 
largely  upon  the  fact  that  such  jurisdiction  is  exclusively  vested  in  the  pro- 
bate courts,  and  in  some  of  the  cases,  as  in  that  of  Broderick^s  Will,  this  point 
is  enforced  by  reference  to  state  statutes,  which  lodge  such  jurisdiction  in  the 
probate  courts.  It  was,  however,  a  peculiarity  of  the  law  of  Wisconsin,  when 
this  action  was  commenced,  that  by  statute  jurisdiction  to  establish  a  lost  will 
was  vested  in  the  circuit  courts  of  the  state,  and  by  implication  the  probate 
courts,  in  that  particular  class  of  cases,  had  not  jurisdiction.  The  statute  pro- 
vided that,  "  whenever  any  will  of  real  or  personal  estate  shall  be  lost  or  de- 
stroyed by  accident  or  design,  the  circuit  court  shall  have  the  same  power  to 
take  proof  of  the  execution  and  validity  of  such  will,  and  to  establish  the 
same,  as  in  the  case  of  lost  deeds ;  "  and  no  statute  at  that  time  conferred  such 
power  upon  the  probate  court.  The  complainant  was  therefore  compelled  to 
institute  her  proceedings  to  establish  the  lost  will  in  the  circuit  court  of  the 
state,  and  from  that  court  all  causes  may  be  removed  to  this  court  which  are 
made  removable  by  the  acts  of  congress. 

It  is  true  that  the  ordinary  statutory  proceeding  to  probate  a  will  to  some 
extent  partakes  of  the  nature  of  a  proceeding  i^i  reni^  because  all  parties  in- 
terested are  cited  to  appear,  and  because  it  does  not  of  necessity  involve  a 
controversy  between  the  parties.  But  in  the  case  at  bar,  a  legatee  under  the 
alleged  will  is  seeking  hy  action  against  the  sole  heir-at-law  to  establish  the 
will.  The  proceeding  is  in  form  and  substance  a  suit.  There  is  an  issue  be- 
tween the  two  parties  involving  the  execution,  existence  and  validity  of  the 
supposed  will,  the  one  party  contending  for  her  rights  as  a  legatee,  and  the 
other  for  her  rights  as  the  only  heir  at  law.  Of  necessity,  the  controversy 
had  to  assume  the  usual  form  of  a  suit  between  hostile  parties  in  the  state 
court,  and  as  the  probate  court  had  not  jurisdiction  of  the  subject-matter,  the 
proceeding  was  necessarily  instituted  in  a  court  of  general  jurisdiction  in  the 
state,  where  the   statute  lodged  jurisdiction   to  establish  lost  wills,  ^^as  in 
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the  case  of  lose  deeds.^'  Was  not  this,  then,  when  it  was  pending  in  the  state 
court,  a  suit  of  a  civil  nature  in  equity^  in  which  there  was  a  controversy  be- 
tween citizens  of  different  states  (and  that  the  matter  in  dispute  exceeds,  ex- 
clusive of  costs,  the  sum  of  $500  is  not  questioned),  within  the  meaning  of  the 
removal  act  of  1875?  That  statute  provides  ^Hhat  any  suit  of  a  civil  nature, 
at  law  or  in  equity,  now  pending  or  hereafter  brought  in  any  state  court, 
where  the  matter  in  dispute  exceeds,  exclusive  of  costs,  the^  sftm  or  value  of 
$500,  ...  in  which  there  shall  be  a  controversy  between  citizens  of  dif- 
ferent states,"  may  be  removed  by  either  party  into  the  circuit  court  of  the 
United  States  for  the  proper  district.  In  view  of  the  character  and  necessary 
form  of  the  present  action,  and  of  the  fact  that  it  is  a  proceeding  of  which 
the  probate  court  of  the  state  had  not  jurisdiction,  the  jurisdiction  to  entertain 
it  being  by  state  statutes  vested  in  the  circuit  court  of  the  state,  and  in  view 
of  the  broad  language  of  the  removal  act  of  1875, 1  am  unable  to  perceive 
why  this  is  not  a  *^suit"  in  which  there  is  ^^a  controversy  between  citizens 
of  different  states,"  within  the  meaning  of  that  act.  And  this  conclusion,  it 
seems  to  me,  is  strongly  supported  by  the  language  of  Mr.  Justice  Field  in 
the  opinion  delivered  by  him  in  Gaines  v.  Fuentes  et  al.,  supra. 

It  is  true  that  was  in  form  a  suit  brought  to  annul  a  will  as  a  muniment  of 
title,  and  to  restrain  the  enforcement  of  a  decree  admitting  it  to  probate;  but, 
as  said  by  Mr.  Justice  Bradley,  in  his  dissenting  opinion,  it  was  a  proceeding 
not  merely  to  set  aside  the  will  so  far  as  it  affected  the  defendants  in  error; 
its  real  object  was  to  revoke  the  probate  of  a  will,  and  as  the  case  was  orig- 
inally commenced  in  the  state  court  of  Louisiana,  and  as  the  question  was 
whether  it  could  be  transferred  to  the  federal  court,  there  does  not  seem  to  be 
a  very  substantial  distinction  upon  principle  between  that  case  and  the  one  at 
bar.  The  removal  in  that  case  was  attempted  to  be  made  under  the  act  of 
congress  of  March  2, 1867,  which  authorized  removals  on  the  ground  of  preju- 
dice and  local  influence.  And  even  that  act,  Mr.  Justice  Field,  speaking  for 
the  majority  of  the  court,  says  **  covered  every  possible  case  involving  con- 
troversies between  citizens  of  the  state  where  the  suit  was  brought  and  citizens 
of  other  states,  if  the  matter  in  dispute,  exclusive  of  costs,  exceeded  the  sum 
of  $500.  It  matters  not  whether  the  suit  was  brought  in  a  state  court  of 
limited  or  general  jurisdiction.  The  only  test  was,  did  it  involve  a  contro- 
versy between  citizens  of  the  state  and  citizens  of  other  states,  and  did  the 
matter  in  dispute  exceed  a  specified  amount?  And  a  controversy  was  in- 
volved in  the  sense  of  the  statute  whenever  any  property  or  claim  of  the 
parties,  capable  of  pecuniary  estimation,  was  the  subject  of  litigation,  and  was 
presented  by  the  pleadings  for  judicial  determination."  An  examination  of 
the  opinion  will  show  that  jurisdiction  of  the  case  was  sustained  as  well  upon 
the  provisions  of  the  act  authorizing  the  removal  as  upon  che  point  that  the 
action  was  one  to  annul  the  will  as  a  muniment  of  title.  For  the  court  says 
further,  that  "  if  the  federal  court  had  by  no  previous  act  jurisdiction  to  pass 
upon  and  determine  the  controversy  existing  between  the  parties  in  the  parish 
'Court  of  Orleans,  it  was  invested  with  the  necessary  jurisdiction  by  this  act 
itself  as  soon  as  the  case  was  transferred.  In  authorizing  and  requiring  the 
transfer  of  cases  involving  particular  controversies  from  a  state  court  to  a 
federal  court,  the  statute  thereby  clothed  the  latter  court  with  all  the  authority 
essential  for  the  complete  adjudication  of  the  controversies,  even  though  it 
should  be  admitted  that.that  court  could  not  have  taken  original  cognizance 
of  the  cases." 
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And  farther,  after  discussing  the  point  that  the  suit  was  one  to  annul  the 
will  as  a  muniment  of  title,  the  opinion  proceeds:  "But  .  .  .  it  is  suffi- 
cient for  the  disposition  of  the  case  that  the  statute  of  1867,  in  authorizing  a 
transfer  of  the  cause  to  the  federal  court,  does,  in  our  judgment,  by  that  fact, 
invest  the  court  with  all  needed  jurisdiction  to  adjudicate  finally,  and  settle 
the  controversy  involved."  With  equal  force  might  this  language  b^  used  in 
considering  the  question  as  it  arises  in  the  case  at  bar  under  the  removal  act 
of  1875. 

It  is  also  observed  by  Mr.  Justice  Field,  in  his  opinion,  that  "the  limitation 
of  the  original  jurisdiction  of  the  federal  court,  and  of  the  right  of  removal 
from  a  state  court,  to  a  class  of  cases  between  citizens  of  different  states,  in- 
volving a  designated  amount,  and  brought  by  or  against  resident  citizens  of 
the  state,  was  only  a  matter  of  legislative  discretion.  The  constitution  im- 
poses no  limitation  upon  the  class  of  cases  involving  controversies  between 
citizens  of  different  states,  to  which  the  judicial  power  of  the  United  States 
may  be  extended;  and  congress  may,  therefore,  lawfully  provide  for  the 
bringing,  at  the  option  of  either  of  the  parties,  all  such  controversies  within 
the  jurisdiction  of  the  federal  judiciary." 

Since  the  jurisdiction  to  establish  a  lost  will  was  vested,  by  statute  of  the 
state,  in  the  circuit  courts  of  the  state,  and  not  in  the  probate  courts,  and 
since  the  act  of  congress  of  1875  authorizes  the  removal  from  the  state  circuit 
court  to  the  federal  court  of  any  suit  involving  a  specified  amount,  in  which 
there  is  a  controversy  between  citizens  of  different  states,  and  in  view  of  the 
enunciations  of  the  supreme  court  bearing  on  the  question  in  Gaines  v. 
Fuentes  et  al.y  I  am  of  opinion  that  this  cause  was  removable  under  the  act 
of  1875,  and  that,  upon  its  transfer  under  that  act,  this  court  became  invested 
with  jurisdiction  to  determine  the  controversy  between  the  parties. 

Motion  to  remand  overruled. 

BUELL  V.  CINCINNATI,  EFFINGHAM  &  QUINCY  CONSTRUCTION  COMPANY. 
(Circuit  Court  for  Illinois:  9  Federal  Reporter,  8ol-35a.     1881.) 

Opinion  by  Drummond,  J. 

Statement  of  Facts. —  The  object  of  the  motion  is  to  obtain  the  opinion  of 
this  court  upon  the  question  of  jurisdiction  made  in  the  case.  The  bill  was 
originally  filed  by  some  creditors  of  the  construction  companj*^  in  the  circuit 
court  of  Crawford  county,  in  this  state.  The  construction  company  had  made 
a  contract  for  building  a  railroad,  and  the  bill  was  in  the  nature  of  a  creditors* 
bill  for  the  protection  of  the  interests  of  the  plaintiffs.  A  receiver  was  ap- 
pointed by  the  state  court,  and  was  authorized  to  go  on  and  complete  the  con- 
struction of  the  road  undertaken  by  the  company.  Claiming  to  proceed 
in  pursuance  of  the  authority  thus  conferred  on  him,  the  receiver  made  the 
contract  in  which  Mr.  Sturges  was  interested.  If  this  were  a  question  grow- 
ing out  of  an  ordinary  application  made  to  the  state  court  by  a  claimant  of 
the  construction  company  for  the  protection  of  his  rights,  and  asking  that  the 
property  in  its  custody  might  be  made  available  for  his  claim,  in  whole  or  in 
part,  and  the  claim  had  originated  entirely  independent  of  any  action  of  the 
state  court,  possibly  there  might  be  some  pretense,  if  the  citizenship  of  the 
parties  justified  it,  that  the  cause  might  be  removed.  But  this  is  a  case  where 
the  only  right  which  exists  is  by  virtue  of  the  action, of  the  state  court.  The 
receiver  of  the  state  court,  in  a  suit  pending  there,  was  authorized  to  perform 
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certain  acts;  to  employ  men  and  to  make  contracts  involving  the  construction 
of  a  railroad.  In  the  ordinary  case  of  a  receiver  appointed  by  the  court  to 
operate  a  railroad  he  may  employ  agents — as  a  superintendent,  conductor, 
engineer,  or  other  person  —  to  perform  a  duty  connected  with  the  operation 
of  the  road. 

§  4076.  When  a  controversy  arises  between  a  state  court  reqeiver  and  a  con- 
tractor the  latter  cannot  remove  the  cause  ifito  the  circuit  court. 

It  may  be  that  a  particular  contract  which  the  receiver  has  made  is  not  au- 
thorized, in  express  terms,  by' the  order  of  the  court  appointing  him,  but  still 
if  the  act  is  done  under  the  color  of  authority  of  the  court,  and  any  contro- 
versy arises  between  the  persons  employed  and  the  receiver,  or  between  him 
and  other  claimants,  it  would  seem  as  though  the  court  under  whose  author- 
ity this  was  claimed  to  be  done  is  the  proper  tribunal  to  settle  it.  It  could  hardly 
have  been  in  the  contemplation  of  congress  that  such  a  course  as  that  sup- 
posed would  enable  a  party  to  transfer  a  cause  to  the  federal  court,  where  the 
litigation  was  pending  in  a  state  court.  That  would  be  something  which 
grew  out  of  ti^e  action  of  the  state  court  and  its  officer  in  the  performance  of 
a  duty,  or  what  he  supposed  to  be  a  duty.  That  was  substantially  this  case. 
Mr.  Sturges  has  no  other  standing  in  this  court  than  what  grows  out  of  that 
posture  of  the  case.  He  voluntarily  went  to  the  state  court  and  asked,  through 
the  receiver,  that  a  contract  should  be  made  with  him.  He  undertook  to  per- 
form that  contract.  It  is  to  be  presumed,  in  the  absence  of  any  evidence  to 
the  contrary,  that  he  and  the  receiver  both  acted  in  good  faith.  Upon  a 
question  made  in  the  state  court,  it  was  decided  that  the  contract  was  not  au- 
thorized by  the  terras  of  the  order  of  appointment;  but  the  court  also  held 
that  Mr.  Sturges  having  performed  services  and  having  expended  money,  it 
was  just  he  should  receive  compensation  for  what  had  been  done,  and  for  the 
money  expended. 

I  think  it  may  be  laid  down  as  a  sound  principle  that  if  a  controversy,  under 
such  circumstances,  does  arise  between  the  contracting  party  and  the  receiver, 
or  between  him  and  other  claimants  to  the  common  fund,  out  of  which  they 
all  seek  payment,  it  is  not  such  a  controversy  as  entitles  the  contractor  to  re- 
move the  cause  to  the  federal  court. 

In  this  case  the  only  question  was  what  amount  should  be  paid  to  Sturges 
for  the  work  and  labor  done,  materials  furnished,  and  money  expended.  The 
other  claimants,  it  may  be,  are  in  the  same  condition  as  himself.  They  all 
went  before  the  state  court  to  represent  their  different  claims  and  insist  that 
they  should  be  paid.  Now,  is  the  possibility  that  there  may  be  a  fund  less 
than  enough  to  pay  off  the  various  claims  a  question  of  such  a  character  as 
to  entitle  a  party  to  remove  the  cause  to  this  court?  I  think  not.  It  is  true 
Sturges  may  say  that  some  of  the  petitioners  had  not  a  just  claim  to  any  por- 
tion of  the  fund,  or,  if  they  had,  that  their  claim  was  subordinate  to  his.  If 
that  be  so,  why  should  not  the  state  court  have  the  right  to  decide  the  ques- 
tion? Whatever  controversy  there  is  has  arisen  in  that  court  in  the  adminis- 
tration of  the  property  or  assets  which  it  has  taken  in  charge.  It  is  not  the 
case  of  an  independent  controversy  which  existed  when  the  suit  was  com- 
menced, but  one  which  has  arisen  in  the  execution  of  the  power  of  the  court. 
It  was  all  done  under  the  color  of  authority  of  the  state  court,  and  it  seems 
to  me  that  it  would  be  stretching  the  act  of  1875  beyond  any  case  that  has 
yet  been  decided  to  hold  that  this  court  has  jurisdiction  in  such  a  case  as  this. 

It  may  be  added  further,  and  as  an  additional  reason  why  this  court  should 
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not  now  take  jurisdiction  of  the  case,  that  the  state  court  has  proceeded  with- 
out objection  to  adjudicate  upon  the  rights  of  the  parties.  I  think  that  court 
should  be  permitted  to  go  on  and  distribute  the  fund  which  it  has,  or  may 
have  in  its  possession  in  the  case  of  a  sale  of  the  property,  to  the  various 
claimants.  So  that,  notwithstanding  the  great  anxiety  which  the  counsel 
seem  to  manifest,  this  being  the  second  application  of  the  kind  made,  Ihis 
court  must  decline  to  take  jurisdiction. 

§  4077.  Generally. —  Where,  under  a  state  statute,  an  appeal  fronx  a  commissioner's  award 
of  damages  for  land  taken  under  eminent  domain  is  to  a  conrt  and  jury,  and  the  proceeding 
then  becomes  in  form  a  suit  at  law.  it  may  be  removed  like  any  other  suit  at  law  to  the  fed- 
eral courts.     M.  &  R.  R.  Boom  Co.  v,  Patterson,  8  Otto,  403. 

g  407S.  In  Louisiana  an  action  of  nullity  to  set  aside  a  former  judgment  is  not  such  a  pro- 
ceeding as  to  be  the  subject  of  removal,  if  such  action  seeks  nullity  because  of  errors  in  the 
form  of  the  proceedings  and  not  on  the  merits  of  the  case.  But  the  character  of  such  ac- 
tion is  always  open  to  examination  for  the  purpose  of  determining  whether,  ratione  matericdt 
the  federal  courts  are  competent  to  take  jurisdiction.     Barrow  v.  Hunton,  9  Otto,  80. 

§  4079.  A  suit  brought  in  thei  district  court  of  the  state  of  Louisiana  to  annul  the  probate 
of  a  will  may  be  removed  into  a  United  States  court.    Gaines  v.  Fuentes,  2  Otto,  10. 

§  4080.  The  summary  proceedings  to  quiet  title  to  land  authorized  by  the  statutes  of 
Arkansas  may  be  removed  into  the  federal  courts.     Parker  v.  Oberman,  18  How.,  137. 

g  40S1.  If  a  suit  is  commenced  by  summons,  an  attachment  subsequently  issued  is  not 
original  process.     New  England  Screw  Co.  v.  Bliven,*  3  Blatch.,  248. 

g  4083.  A  complicated  suit  may  almost  necessarily  involve  in  some  of  its  collateral  issues 
the  rights  and  interests  of  citizens  of  different  states,  but  it  is  the  citizenship  of  the  parties  to 
the  original  controversy  which  must  determine  whetlior  a  case  is  a  proper  one  for  removal. 
Thus  an  executor  whose  citizenship  would  give  him  the  privilege  of  moving  a  suit  were  it 
in  his  own  name,  may  not  move  a  suit  brought  by  him  as  executor  of  one  who  had  not  that 
privilege,  because  he  has  involved  in  it  certain  personal  rights  collateral  to  the  rights  of  the 
deceased  whom  he  represents.     Chicago  v.  Gage,*  8  Ch.  Leg.  N.,  49. 

§  4083.  Where  a  railway  company  has  had  land  of  a  non-resident  plaintiff  appraised  by  a 
commissioner,  and  the  plaintiff  has,  under  the  statute  law,  appealed  to  a  state  court,  the 
plaintiff  may  remove  his  case  to  a  federal  court.  That  the  state  allows  the  condemnation  of 
land  does  not  make  it  a  party  and  thus  oust  federal  jurisdiction.  Nor  is  the  case  under  such 
special  proceedings  as  to  inhibit  removal.  It  is  in  effect  a  suit  of  civil  nature.  Warren  v. 
Wisconsin,  etc.,  R.  R  Co.,*  7  Ch.  Leg.  N.,  403. 

§  4084.  A  Missouri  statute  provided  that  execution  may  issue  against  a  stockholder  of  an 
insolvent  corporation  oi^  the  i*eturn  of  nulla  bona  upon  motion  made  in  the  court  in  which 
the  original  proceedings  were  instituted.  Held^  that  such  a  motion  was  not  removable  to  a 
federal  court,  as  it  is  not  a  "suit  of  a  civil  nature  at  law  or  in  equity,"  but  is  a  mere  supple- 
mental proceeding  for  enforcing  a  judgment.    Webber  v,  Humphreys,*  8  Cent.  L.  J.,  417. 

§  4085.  By  statute  of  Minnesota,  authorizing  a  company  to  exercise  the  right  of  eminent 
domain,  it  was  provided  that  damages  should  be  assessed  by  three  commissioners,  from  whose 
award  an  appeal  should  lie  to  the  state  court.  Such  appeal  was  to  be  prosecuted  in  regular 
manner  against  the  company  as  defendant.  In  this  case,  an  appeal  having  been  duly  taken, 
the  company  removed  the  case.  It  being  contended  that  the  federal  court  had  no  jurisdic- 
tion, since  this  proceeding  was  not  a  suit,  held,  it  was  a  suit  within  the  meaning  of  the  re- 
moval acts.    Patterson  v.  Boom  Co.,*  8  Dill.,  465. 

§  4086.  The  board  of  supervisors  of  a  county  in  Virginia  is  not  a  court,  and  an  appeal  from 
its  decision  to  the  county  court  is  an  original  suit  in  that  court,  which  can  be  removed  to  the 
federal  court  if  the  proper  jurisdictional  facts  are  found.  Gurnee  v.  County  of  Brunswick,* 
1  Hughes,  270. 

§  4087.  A  suit  cannot  be  removed  unless  it  has  been  begun  in  the  state  court  in  such  a  way 
that  a  judgment  or  decree  could  be  rendered  in  that  court ;  that  is,  by  service  of  process  or 
by  some  equivalent.  A  petition  of  intervention,  under  the  laws  of  Iowa,  is,  therefore,  not 
removable.     In  re  Iowa  &  Minnesota  Construction  Co.,*  2  McC,  178. 

§  4088.  Under  judiciary  act. —  A  proceeding  begun  by  attaching  the  property  of  a  non- 
resident defendant  which  is  found  within  the  state  is  a  suit  within  the  meaning  of  the  twelfth 
section  of  the  judiciary  act,  and  such  defendant  may  appear  and  remove  the  suit  if  the  pro- 
visions of  such  section  are  complied  with.    Barney  v.  Globe  Bank,*  2  Am.  L.  Reg.  (N.  S.),  221. 

g  4080.  A  suit  may  be  removed  from  a  state  to  a  circuit  court  under  the  twelfth  section  of 
the  act  of  1789,  although  it  grows  out  of  a  former  suit  which  has  been  adjudicated  in  the  state 
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court,  provided  it  seeks  to  obtain  relief  against  one  not  a  party  to  the  former  suit,  and  does 
not  seek  to  revise  or  alter  the  former  decree  of  the  state  court     Hatch  v,  Preston,  1  Biss.,  19. 

§  4090.  A  suit  in  equity  to  reform  an  instrument  and  to  restrain  the  defendants  from  set- 
ting up  certain  defenses  in  an  action  of  law  brought  upon  such  instrument  is  founded  on  the 
familiar  jurisdiction  of  equity  over  cases  of  accident  and  mistake ;  is  not  ancillary  to  the 
suit  at  law,  but  is  an  original  proceeding ;  and  may  therefore  be  removed,  the  proper  juris- 
dictional facts  concurring,  under  the  twelfth  section  of  the  judiciary  act.  Charter  Oak  Ins. 
Co.  V.  Star  Ins.  Co.,*  6  Blatch.,  208. 

§  4091.  A  proceeding  by  foreign  attachment,  the  object  of  which  is  to  take  the  propeii;y  of 
a  non-resident  found  in  the  jurisdiction,  and  apply  it  to  the  satisfaction  of  a  claim  judicially 
established  against  him,  is  a  suit  within  the  meaning  of  section  12  of  the  judiciary  act. 
Barney  v.  Globe  Bank,*  5  Blatch.,  107. 

§  4093.  Under  section  12  of  the  judiciary  act  the  right  of  removal  is  given  only  to  a  de- 
fendant who  has  not  submitted  himself  to  the  jurisdiction  of  the  state  court.  So  held  in  a 
case  where,  after  the  defendant,  under  a  state  statute,  had  put  in  a  plea  coupled  with  a  prayer 
for  an  injunction  and  general  relief,  the  plaintiff  discontinued  his  original  suit  and  then 
sought  to  remove  the  cross-action  to  the  United  States  court.  West  v.  Aurora  Citv,*  6  Wall., 
189. 

§  4098.  Under  section  698,  Revised  Statutes.—  In  the  absence  of  everytliing  else  there 
can  be  no  removal  under  section  639,  Revised  Statutes,  after  astipulation  has  been  filed  in  the 
state  court  by  the  defendant  admitting  the  claim  sued  upon,  since  there  is  no  controversy  or 
dispute  to  be  removed.  But  if,  in  a  case  where  the  claim  is  so  admitted,  there  remains  a 
controversy  concerning  the  validity  of  an  attachment,  that  controversy  may  be  removed  if 
the  proper  jurisdictional  facts  exist.    Keith  v,  Levi,*  1  McC,  848. 

§  4094.  Under  act  of  1875.—  A  bill  for  an  injunction  brought  by  the  plaintiff,  who  claims 
certain  land,  to  restrain  the  defendant  from  levying  upon  that  land  under  an  execution 
which  he  has  obtained  against  certain  third  parties,  is  a  suit  of  civil  nature  within  the  mean- 
ing of  the  act  of  March  8,  1875 ;  and  as  such  may  be  removed  by  the  defendant,  who  is  a  citi- 
sen  of  a  different  state  from  that  of  the  plaintiff,  the  suit  having  been  brought  in  the  state  of 
the  latter.  If  the  injunction  has  been  granted  by  the  state  court  before  removal,  the  case 
falls  within  section  6  of  the  above  act ;  and  removal  is  not  prevented  by  section  720,  Revised 
Statutes,  forbidding  the  federal  courts  to  grant  such  injunction.  Watson  i;.  Bondurant,*  2 
Woods,  166. 

§  4095.  An  appeal  to  a  state  court  under  section  17,  chapter  119,  general  laws  of  Wisconsin 
of  1872,  from  an  award  of  damages  made  by  commissioners,  for  the  taking  of  land  for  a  rail- 
road under  the  right  of  eminent  domain,  is  a  suit  of  civil  nature  within  the  meaning  of  the 
removal  act  of  1875 ;  and  the  state  is  not  a  party  thereto,  since  the  above  statute  provides  that 
the  railroad  company  taking  the  land  shall  be  defendant ;  and,  on  payment  of  the  damages 
awarded,  the  title  to  the  land  shall  vest  exclusively  in  such  company.  Such  a  case,  there- 
fore, may  be  removed  if  the  proper  jurisdictional  facts  exist.  Warren  v.  W.  V.  R.  R.  Co.,* 
6BUs.,425. 

§  4096.  A  suit,  founded  upon  an  Ohio  statute,  brought  by  a  creditor  of  an  insolvent  against 
the  assignee  under  a  voluntary  assignment,  to  compel  the  latter  to  allow  the  plaintiff's  claim 
against  the  insolvent,  is  a  suit  at  law  within  the  meaning  of  the  act  of  March  8,  1875,  and 
therefore  removable  if  the  proper  jurisdictional  facts  exist,  although  such  suit  is  a  statutory 
proceeding,  and  judgment  is  not  followed  by  execution.    Claflin  v.  Robbins,*  1  Flip.,  608. 

§  4097.  It  is  too  late  to  file  a  petition  for  removal,  under  the  act  of  March  8.  1875,  after  a 
controversy  has  been  determined  in  a  probate  court,  and  an  appeal  to  the  district  court  of  the 
state  has  been  taken.    Craigie  v.  McArthur,*  4  Dill.,  474. 

g  4098.  A  controversy  in  a  probate  court  involving  the  distribution  of  an  estate  between 
parties  who  appear  and  submit  to  the  jurisdiction  and  litigate  therein  is  a  suit  of  civil  nature 
in  equity  within  the  meaning  of  the  act  of  March  8,  1875,  and  therefore  removable  if  the 
proper  jurisdictional  facts  exist.    Ibid, 

g  4099.  An  Iowa  statute  allows  an  **  occupying  claimant,**  who  is  an  unsuccessful  defend- 
ant in  an  ejectment  suit,  the  right  to  retain  possession  of  the  land  after  judgment  until  the 
value  of  his  improvements  Is  ascertained,  provided  he  files  a  petition  therefor  before  the 
judgment  is  executed.  In  this  case  a  petition  to  ascertain  value  having  been  duly  filed,  the 
plaintiff  in  the  main  action  attempted  to  remove  the  case  upon  the  petition  under  the  act  of 
March  8*  1875.  Hddt  the  petition  of  the  ** occupying  claimant"  is  a  mere  dependence  on  the 
main  suit,  and  must  be  acted  upon  by  the  same  court  which  has  dealt  with  the  ejectment 
case.    Chapman  v.  Badger,*  4  Dill,  557. 

g  4100*  A  suit  having  been  begun  in  a  state  court  to  enforce  certain  liens  on  the  proceeds 
of  property  sold  under  a  mortgage,  the  parties  who  had  bought  in  the  property  paid  off  the 
complainants  in  such  suit  while  the  suit  was  pending,  and  without  the  knowledge  of  the 
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counsel  for  the  complainants.  The  latter,  having  been  paid  for  their  services  neither  by  their 
clients  nor  by  the  parties  who  had  paid  off  their  clients,  brought  a  bill  against  the  latter  to 
enforce  a  lien  on  the  property  for  their  fee&  This  suit  the  defendant  removed.  On  motion 
to  dismiss  on  the  ground  that  this  was  not  a  suit  at  law  or  in  equity  within  the  meaning  of 
the  act  of  March  8,  1875,  Tield,  it  was  not  a  proceeding  ancillary  to  the  main  suit,  but  had  all 
the  necessary  elements  of  a  bill  in  equity.  It  did  not  seek  to  have  the  plaintiffs'  fees  paid  out 
of  the  property  of  their  clients,  but  sought  to  subject  the  property  of  the  opposite  party  to  a 
lien.     It  is,  therefore,  removable.    Pettus  v.  Oeorgia  R.  R,  &  B.  Co.,*  8  Woods,  620. 

§  4101.  A  writ  of  mandamus  to  compel  a  corporation  to  register  the  transfer  of  certain 
shares  of  stock  to  the  plaintiff,  and  praying  for  damages  for  refusal  so  to  register,  is  a  suit  of 
civil  nature  at  lavr  within  the  meaning  of  the  act  of  March  3,  1875  ^  and  therefore  may  be  re- 
moved if  the  proper  jurisdictional  facts  exist.  Washington  Co.  v.  Kansas  Pacific  R*y  Co.,*  5 
Dill.,  489. 

§  4102.  Judgment  and  execution  having  been  obtained  against  a  corporation,  and  there 
having  been  a  return  of  nulla  bona,  the  plaintiff,  under  a  Missouri  statute  (1  Wag.  Stat., 
p.  291,  §  18),  made  a  motion  for  an  execution  against  a  stockholder,  who,  as  a  holder  of  un- 
paid stock,  was  a  debtor  of  the  corporation.  The  stockholder  sought  to  remove  tbe  case  as 
made  by  this  motion.  Held,  such  motion  is  not  an  independent  suit,  but  is  a  mere  sequence, 
dependency  or  supplemental  proceeding  used  to  enforce  the>  judgment  of  the  state  court;  and 
is  not  removable  under  tbe  act  of  March  8,  1875.    Webber  v,  Humphreys,*  5  Dill.,  223. 

§  4103.  Proceedings  in  garnishment  under  the  statute  of  Wisconsin  are  auxiliary  to  the 
main  action ;  and  such  proceedings,  although  in  the  form  of  a  suit,  cannot  be  removed  under 
the  act  of  March  8,  1875.    Pratt  v.  Albright,*  9  Fed.  R.,  684. 


9.  Separable  Controversies.     Heal  and  Nominal  Parties. 

Summary — Nominal  party,  i%  4104,  4105. —  Removal  by  one  defendant  after  dismissal  as  to  the 
others,  §  4106. —  Separable  controversies,  §  4107. — Proper  but  not  indispensable  party, 
%  A108.— Necessary  party,  §  4109,— Cross-bill,  %  4110. —  Action  against  partners,  §4111. 

§  4104.  A  federal  court  is  not  deprived  of  its  jurisdiction  over  a  case  under  the  judiciary 
act  because  a  defendant,  who  is  a  merely  nominal  party,  is  a  citizen  of  the  same  state  as  the 
plaintiff.    Ward  v,  Arredondo,  §§  4112-4117. 

§  4105.  A  person  joined  as  defendant  in  a  bill  in  equity  is  not  a  nominal  party  if  a  decree 
against  him  is  in  any  way  essential  to  the  relief  sought.    Ibid. 

§  4106.  Several  defendants,  some  of  whom  were  of  the  same  state  as  the  plaintiff,  were 
sued  in  equity  to  compel  them  to  liold  certain  property  in  trust  to  pay  a  judgment  on  notes 
held  by  the  plaintiff.  One  of  the  defendants,  a  citizen  of  another  state  from  the  plaintiff,  was 
an  indorser  on  some  of  the  notes.  The  state  court  dismissed  the  bill;  but  ordered  a  new  trial 
as  to  the  indorsing  defendant  solely  on  the  ground  of  his  liability  as  indorser.  This  suit  he 
attempted  to  remove ;  but  was  prevented  by  the  state  court  on  error.  Held,  although  such  in- 
dorsing defendant  could  not  have  removed  the  case,  under  the  act  of  1866,  as  long  as  he  was 
united  with  the  other  defendants  as  a  necessary  party  to  the  decision  of  the  main  issue  on  the 
bill,  still,  as  soon  as  the  bill  was  dismissed,  he  was  left  sole  defendant  in  a  case  still  pending, 
and  he  could  therefore  remove.    Yulee  v.  Vose,  §  4118. 

§  4107.  When  in  a  suit  there  are  two  distinct  controversies,  one  between  citizens  of  the 
same  state,  and  one  between  citizens  of  different  states,  and  the  latter  can  be  fully  determined 
by  itself  as  between  the  parties  thereto,  then  any  party  to  the  latter  may  remove  the  entire 
auit  under  the  act  of  1875.     Barney  v.  Latham,  §^  4119-4121. 

§  4108.  A  removal  under  clause  2  of  section  2  of  the  act  of  1875  is  not  prevented  by  the 
fact  that  one  of  the  defendants,  who  is  a  citizen  of  tbe  same  state  as  the  plaintiff,  is  a  proper 
party  to  the  suit  as  regards  pleading,  provided  he  is  not  an  indispensable  party  to  the  separable 
controversy.     Ibid. 

§  4 109.  The  plaintiff,  a  citizen  of  California,  brought  a  bill  to  foreclose  a  mortgage  against  M. , 
the  mortgagor,  w*ho  was  also  a  citizen  of  California,  and  joined  F.,  a  mortgagee  under  a  mort- 
gage junior  in  point  of  time  to  the  plaintiff's  mortgage.  F.,  being  a  citizen  of  New  York,  at- 
tempted to  remove  the  case.  Held,  M.,  the  mortgagor,  is  a  necessary  party  to  the  controversy, 
which  is  single  and  indivisible ;  and  M.  being  a  citizen  of  the  same  state  as  the  plaintiff,  there 
can  be  no  removal  either  under  section  689,  Revised  Statutes,  or  under  the  second  section  of 
the  act  of  March  8,  1875.    Donohoe  v.  Mariposa  Land  Co.,  §§  4122-4124. 

§  4110.  The  fact  that  the  non-resident  defendant  had  filed  a  cross-bill  against  the  plaintiff 
and  its  co-defendant  did  not  make  a  removable  controversy  between  citizens  of  different 
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states  if  the  matters  set  up  in  such  cross-bill  were  the  same  as  those  set  up  in  defense  to  the 
oiiginal  bill.     Ibid, 

§  4111.  To  entitle  a  party  to  removal  under  clause  2  of  section  2  of  the  act  of  1875,  there 
must  exist  in  a  suit  a  separate  and  distinct  cause  of  action  in  respect  to  which  all  the  neces- 
sary parties  on  one  side  are  citizens  of  different  states  from  those  on  the  other.  An  action  on 
a  single  contract  against  several  alleged  partners,  some  of  whom  are  citizens  of  the  same  state 
as  the  plaintiff,  to  which  the  defenses  are,  no  partnership,  that  one  defendant  alone  was  bound, 
and  performance,  is  an  indivisible  action,  and  hence  cannot  be  removed  under  the  above  clause. 
Hyde  r.  Ruble.  §  4125. 

[Notes.—  See  §§  4126-4196.] 

WARD  V.  ARREDONDO. 
(Circuit  Court  for  New  York:  1  Paine,  410-416.    1825.) 

Opinion  by  Thompson,  J. 

Statement  of  Facts. —  This  is  a  motion  that  the  appearance  of  Fernando 
Arredondo,  one  of  the  defendants,  be  entered  in  this  court,  for  the  purpose  of 
removing  the  cause  from  the  state  court,  where  it  was  commenced,  pursuant 
to  the  acts  of  congress  in  such  case  made  and  provided.  A  brief  statement  of 
the  situation  of  the  cause  is  necessary  to  a  right  understanding  of  the  ques- 
tions that  are  presented  for  consideration. 

A  bill  in  equity  was  filed  by  Ward,  a  citizen  of  the  state  of  New  York, 
against  the  Arredondos,  who  are  aliens,  and  Thomas,  who  is  a  citizen  of  the 
state  of  New  York,  for  the  specific  performance  of  a  contract  between  the' 
Arredondos  and  Ward,  for  the  conveyance  bj''  them  of  a  certain  tract  of  land 
in  Florida,  under  and  by  virtue  of  a  contract  which  had  been  entered  into  be- 
tween the  parties  for  the  sale  and  purchase  of  the  land  in  question,  a  deed  for 
which  had  been  duly  executed  by  the  Arredondos,  and  sent  to  Thomas  for 
deliverv,  with  certain  instructions  which  will  be  noticed  hereafter.  The  main 
object  of  the  bill  was  to  compel  a  delivery  of  the  deed  to  Ward,  and  to  re- 
strain Thomas  from  returning  the  same  to  the  Arredondos,  until  the  merits  of 
the  suit  between  them  and  Ward  should  be  determined.  Thomas  appeared  in 
the  state  court,  and  answered  the  bill. 

One  of  the  Arredondos  has  heretofore  appeared  in  the  state  court,  and  pe- 
titioned for  a  removal  of  the  cause  into  this  court,  and  his  appearance  has  been 
duly  entered  here.  We  lay  out  of  view  the  objection  urged  on  the  argument, 
that  the  cause  was  not  in  the  state  circuit  court  when  his  appearance  was 
entered  and  the  petition  to  remove  the  cause  into  this  court  was  filed.  It  is 
alleged  that  the  cause  had  been  removed  from  that  court  into  the  court  o^. 
chancery  by  appeal,  and  had  not  been  remitted  to  the  state  circuit  court,  at 
the  time  the  appearance  was  entered.  We  assume,  for  the  purpose  of  the* 
present  motion,  that  the  cause  was  regularly  in  the  state  circuit  court,  and 
that  the  appearance  of  one  of  the  Arredondos  was  duly  entered  there. 

Under  this  state  of  the  case  the  questions  presented  for  consideration  are: 
1st.  Whether,  as  Ward,  the  complainant,  and  Thomas,  one  of  the  defendants, 
are  both  citi/^ns  of  New  York,  the  cause  can  be  removed  into  this  court.  2d. 
As  to  the  practice  of  removing  causes  from  the  state  courts,  when  there  are 
several  defendants,  and  their  appearance  in  the  state  court  is  entered  at  differ- 
ent times. 

§4112.  The  rule  of  jurisdiction  when  it  depends  upon  the^iharact&rqf  ihe-^ 
parties. 

It  is  a  well  settled  rule,  and  indeed  has  not  been  denied  by  the  defendants' 
counsel,  that  when  the  jurisdiction  of  this  court  depends  on  the  character  of 
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the  parties,  and  such  party,  either  plaintiff  or  defendant,  consists  of  a  number 
of  individuals,  each  one  must  be  competent  to  sue  in  the  courts  of  the  United 
States,  or  jurisdiction  cannot  be  entertained.  This  is  the  general  rule;  the 
exceptions  will  be  noticed  hereafter.  3  Cranch,  267.  And  under  this  rule, 
this  court, prtma  facie,  cannot  take  jurisdiction  of  this  cause;  for  Thomas, 
one  of  the  defendants,  is  a  citizen  of  the  same  state  with  the  complainant. 

§  4113.  T/te  covrt  is  not  deprived  of  its  jurisdiction  hy  the  fact  that  a  nomr 
inal  party  who  does  not  possess  the  proper  character  is  joined  in  the  suit 

It  is  very  evident  that  Ward  could  not  originally  have  filed  his  bill  in  this 
court  against  Thomas  as  one  of  the  defendants,  and  it  would  seem  to  follow 
as  a  necessary  consequence,  that,  if  jurisdiction  could  not  be  entertained  di- 
recth',  it  ought  not  to  be  acquired  indirectly.  But  it  is  said  that  Thomas  is 
onl3'^  a  nominal  party,  and  that  the  jurisdiction  of  this  court  cannot  be  taken 
away  in  such  case.  If  the  fact  be  so,  that  he  is  a  mere  nominal  party,  there 
is  no  doubt  it  would  not  deprive  this  court  of  jurisdiction.  It  has  been  so  de- 
cided by  the  supreme  court  in  the  case  of  Brown  v.  Strode,  5  Cranch,  303, 
.and  in  Wormly  v,  Wormly,  8  Wheat.,  451.  In  such  cases  the  jurisdiction  of 
the  court  depending  upon  the  question  whether  the  individual  who  is  prima 
facie  incompetent  to  appear  in  the  courts  of  the  United  States  is  a  real  and 
substantial  or  only  a  nominal  party,  this  court  must  of  necessity  go  so  far 
into  the  merits  of  the  case  as  to  enable  it  to  decide  that  question. 

§  41 14.  A  x>erson  is  not  a  nonihial  party  in  equity  if  a  decree  against  hi?n  is 
.nought  or  is  essential  to  ihe  relief  prayed  for. 

Is  Thomas,  then,  a  nominal  party  only,  in  the  sense  in  which  that  rule  is  to 
;be  understood?  And  we  think  he  is  not;  but  that  he  is  a  real  and  an  indis- 
.pensable  party  to  the  decision  and  final  determination  of  the  merits  of  this 
case.  From  the  allegations  in  the  bill,  and  the  answers  of  Thomas,  it  appears 
that  the  deed  for  the  land  in  question  has  been  executed  by  the  Arre- 
dondos,  and  placed  in  the  hands  of  Thomas  for  delivery  to  Ward,  upon  his 
paying  a  sum  of  money,  the  amount  not  ascertained  with  certainty.  The 
.allegation  in  the  bill  is  that  $5,000,  which  was  more  than  the  balance  due, 
■had  been  tendered  to  Thomas  and  the  deed  demanded.  The  answer  of 
Thomas  admits  that  he  was  authorized  by  the  Arredondos  to  deliver  the  deed 
iupon  the  receipt  of  such  sum  (in  addition  to  a  balance  of  principal  of  about 
$5,000,  remaining  due  upon  the  contract)  as  he  (Thomas)  might  think  proper. 
He  also  admits  the  tender  of  the  $5,000;  but  that  he  demanded  $15,000  be- 
:fore  he  would  deliver  the  deed.  Thomas  then,  according  to  his  admissions, 
held  this  deed  in  trust,  with  a  discretionary  power  to  deliver  it  upon  the  pay- 
ment of  such  sum  as  he  should  demand  over  and  above  $5,000.  The  $5,000 
was  duly  tendered,  but  he  chose  to  demand  $10,000  more.  He  assumed  then, 
either  arbitrarily  «r  upon  his  construction  of  the  contract,  to  claim  $10,000 
,more  than  was  admitted  by  the  complainant  to  be  due,  and  of  course  made 
himself,  to  a  certain  extent,  a  party  to  the  merits  of  the  question.  And  it  was 
competent  to  the  court  of  chancery  to  say  whether,  upon  examination,  he  had 
abused  his  trust,  and  demanded  that  for  which  there  was  no  color,  or  to  have 
decreed  a  delivery  of  the  deed  upon  payment  of  such  sum  as  should  be  found 
justly  due,  or  to  have  dismissed  the  bill,  according  as  it  should  find  the  merits 
of  the  case  on  examination.  But  he  was  an  essential  party  to  enable  the  com- 
plainant to  obtain  the  relief  sought,  viz.,  a  title  for  the  land.  Thomas  in  bis 
answer  admits  that  Ward  had  paid  upwards  of  $35,000  upon  the  contract 
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Under  the  circumstances  of  this  case,  the  very  essence  of  the  relief  is  to  be 
obtained  only  by  a  decree  against  Thomas  to  deliver  the  deed. 

In  the  case  of  Wormly  v,  Wormly  the  criterion  by  which  it  was  deter- 
mined whether  a  party  was  nominal  or  not  was  whether  a  decree  against  him 
was  sought.  The  court  said  it  would  not  suffer  its  jurisdiction  to  be  ousted 
by  the  mere  joinder  or  non-joinder  of  formal  parties,  but  will  proceed  without 
them  and  decide  upon  the  merits  of  the  case  between  the  parties  who  have 
the  real  interest  before  it  whenever  it  can  be  done  without  prejudice  to  the 
rights  of  others.  Thomas,  we  think,  is  not  a  mere  formal  party,  but  that  a 
decree  against  him  is  essential  to  the  relief  claimed,  if  the  complainant  is  en- 
titled to  it.     Whether  he  is  or  not  is  a  question  upon  which  we  give  no  opinion. 

This  view  of  the  case  leads  to  a  denial  of  the  motion,  and  remanding  the 
cause  to  the  state  court,  and  renders  it  unnecessary  to  express  any  opinion 
upon  the  second  point.  But  as  it  is  in  a  great  measure  a  question  of  practice 
and  may  be  applicable  to  other  cases,  it  may  not  be  amiss  to  express  our  pres- 
ent impressions  on  the  point. 

§  41 15.  Where  there  are  two  parties  entitled  to  remove  a  suit,  one  having  ap- 
peared and  the  other  not,  the  first  cannot  remove  if  the  judgment  must  he  joint 

The  state  court  had  unquestionably  jurisdiction  of  the  cause.  The  com- 
plainant had,  therefore,  a  right  to  go  there  for  relief,  and  indeed,  in  this  case, 
he  must  have  commenced  his  suit  in  the  state  court.  But  the  present/  ques- 
tion is,  supposing  the  Arredondos,  both  aliens,  were  the  only  defendants,  one 
having  appeared  in  the  state  court  and  the  other  not,  can  the  one  who  has 
appeared  remove  the  cause  and  give  the  circuit  court  of  the  United  States  ju- 
risdiction upon  the  merits?  And  we  are  inclined  to  think  he  cannot.  We 
would  be  understood,  however,  as  confining  this  rule  to  cases  where,  from  the 
subject-matter  of  the  suit,  the  judgment  or  decree  most  be  joint.  There  may 
be  cases  in  equity  where  the  several  parties  represent  distinct  interests,  so  that 
separate  decrees  may  be  made,  where  possibly  some  of  the  parties  may  take 
the  cause  into  the  circuit  court  and  others  remain  in  the  state  court;  but  it 
ought,  even  in  such  cases,  to  be  a  very  strong  and  palpable  case  of  separate 
and  distinct  interests  to  sanction  such  a  course.  There  is  nothing  disclosed  in 
this  case  to  bring  it  within  any  such  rule.  The  interest  is  fairly  to  be  pre- 
sumed joint,  and  the  cause  must  come  entire  or  not  at  all  into  this  court,  be- 
fore the  merits  can  be  decided. 

§  4116.  One  party  defendant  cannot  compel  another  to  follow  him  into  the 
federal  court. 

Can,  then,  one  of  the  alien  defendants  compel  his  co-defendant  to  follow 
him  into  this  court  against  his  will?  We  put  the  case  thus  strongly  in  order 
to  test  the  principle.  And  we  cannot  discover  any  satisfactory  ground  upon 
which  such  a  doctrine  can  be  sustained.  The  judiciary  act  considers  the  re- 
moval of  the  cause  as  the  voluntary  act  of  the  party  and  on  his  petition.  By 
the  word  jparty^  as  here  used,  must  necessarily  be  understood  the  defendant, 
embracing  all  the  individuals,  be  they  more  or  less,  constituting  such  party. 

§  41 1  7.  Applications  for  removal  may  he  made  at  different  times  hy  differeixt 
defendants.     Other  rules  on  the  subject. 

This  application  to  remove  the  cause  must  be  made  at  the  time  of  entering 
the  appearance  in  the  state  court.  But  there  is  nothing  that  makes  it  neces- 
sary that  such  application  should  be  made  by  all  the  defendants  at  the  same 
time.  This  court  is  not  possessed  of  the  cause  so  as  to  proceed  therein  until 
all  the  defendants  come  here.    But  when  the  appearance  in  the  state  court 
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shall  be  at  different  times  by  different  defendants,  there  can  be  no  objection 
to  their  appearance  being  entered  in  this  court  at  different  times;  and  indeed 
such  a  construction  of  the  act  is  indispensable,  as  the  application  for  the  re- 
moval must  be  made  on  entering  the  appearance  in  the  state  court;  and  when 
the  defendants  are  numerous  they  may  in  suits,  both  at  law  and  in  equity,  be 
brought  into  the  state  court  at  different  times;  and  that  court  cannot  cause 
the  appearance  then  to  be  entered  nunc  pro  tunc,  so  as  to  entertain  the 
motion  to  remove  the  cause  after  all  the  defendants  are  brought  into  court. 
Gibson  v.  Johnson,  1  Pet.,  44.  But  if  all  the  defendants  should  not  petition 
to  have  the  cause  removed  into  this  court,  so  as  to  enable  it  to  proceed,  the 
cause  may  be  remanded  to  the  state  court,  so  as  to  give  it  possession  of  the 
whole  case.  4  Cranch,  421.  An  original  appearance  of  some  of  the  defend- 
ants cannot  be  entered  in  this  court.  The  caqse  having  been  regularly  com- 
menced in  the  state  court  cannot  be  removed  therefrom  except  in  the  mode 
prescribed  by  the  act  of  congress;  the  appearance  must  first  be  entered  in  the 
state  court,  and  the  security  then  given  to  enter  the  appearance  in  this  court; 
and  then  the  state  court  is  prohibited  from  proceeding  an}^  further  in  the 
cause.  But  until  then  it  may  proceed,  and  the  effect  might  be  in  some  cases 
that  proceedings  would  be  going  on  at  the  same  time,  in  the  same  cause,  in 
both  courts.  And  this  court  is  not  authorized  to  take  cognizance  of  the  cause, 
unless,  removed  in  the  manner  pointed  out  by  the  act. 

YULEE  V.  VOSE. 


I 
(9  Otto,  539-547.     1878.)  ! 


Error  to  the  Court  of  Appeals  of  New  York. 

Opinion  by  Waite,  C.  J. 

Statement  of  Facts. —  When  this  suit  was  commenced  in  the  state  court 
Vose,  the  sole  plaintiff  below,  was  a  citizen  of  New  York,  and  Yulee  a  citizen 
of  Florida.  If  there  had  been  no  other  defendant  but  Yulee  he  could  then 
have  removed  the  cause  to  the  circuit  court  under  section  12  of  the  judiciary 
act  of  17S9  (1  Stat.,  79),  on  filing  his  petition  to  that  effect,  and  givin'g  the 
necessary  security  at  the  time  of  entering  his  appearance.  His  joinder  with 
other  defendants,  however,  prevented  this  at  that  time;  and  as  the  suit  then 
stood  it  was  impossible  for  him  to  proceed  under  the  act  of  1866,  because, 
although  his  liability  as  indorser,  in  which  his  co-defendants  had  no  interest, 
was  shown,  he  was  united  with  them  in  respect  to  other  matters,  where  there 
could  be  no  final  determination  of  the  controversy,  so  far  as  it  concerned  him, 
without  their  presence.  When  the  court  of  appeals  decided  that  there  could 
be  no  relief  in  the  action,  except  so  far  as  it  related  to  the  liability  of  Yulee 
as  indorser  of  the  notes,  the  other  parts  of  the  case  were  disposed  of,  and 
that  which  related  to  Yulee  alone  left  for  final  determination.  This  action  of 
the  court  of  appeals  separated  the  controversy  in  which  Yulee  was  alone  con- 
cerned as  defendant  from  the  rest  of  the  case,  and  put  him  for  the  first  time 
in  a  condition  to  invoke  the  aid  of  the  act  of  1866.  It  is  true  he  was  then 
the  sole  remaining  defendant,  but  it  was  in  a  suit  which  had  been  commenced 
against  him  and  others  and  which  was  still  pending  undisposed  of  as  to  him. 
Under  these  circumstances  we  are  clearly  of  the  opinion  that  the  case  was 
removable,  notwithstanding  the  final  judgment  in  favor  of  all  the  other  de- 
fendants in  respect  to  all  the  other  matters  in  controversy. 

This  disposes  of  the  question  on  which  the  court  of  appeals  based  its  decis- 
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ion;  but  as  tboiState  court  was  not  bound  to  surrender  its  jurisdiction  until  a 
case  had  been  made  which,  upon  its  face,  gave  Yulee  a  right  to  the  transfer, 
it  remains  to  consider  whether  the  record  shows  that  what  was  done  had  that 
eflFect. 

The  petition  and  accompanying  affidavits  and  bond  were  filed  in  court  June 
6,  1873.  This  was  before  the  trial,  and  thus  in  time,  under  the  act  of  1866, 
which  in  this  respect  differs  from  the  act  of  1789.  When  the  cause  was  called 
for  trial  and  after  the  jury  was  sworn,  the  counsel  of  Yulee  directed  the  at- 
tention of  the  court  to  the  petition  for  removal,  and  asked  that  the  complaint 
be  dismissed  for  want  of  jurisdiction.  This  was  in  effect  asking  the  court  to 
proceed  no  further  in  the  cause,  as, it  had  been  withdrawn  from  the  jurisdic- 
tion by  reason  of  the  proceedings  for  removal.  As  no  objection  was  made 
specifically  to  the  bond  which  was  offered,  we  are  to  presume  that  the  security 
was  satisfactory,  and  that  the  court  refused  to  withhold  further  proceedings 
because  a  case  for  removal  had  not  been  made. 

We  think  the  application  was  made  in  time.  The  trial  had  not  commenced. 
The  most  that  can  be  said  is  that  preparations  were  being  made  for  a  trial. 
The  petition,  and  the  affidavits  which  accompanied  it,  are  to  be  taken  together 
as  part  of  the  same  instrument.  They  are  also  to  be  considered  in  connection 
with  the  other  parts  of  the  record  to  which  they  belong. 

§  4118.  By  the  act  of  1866  the  right  of  removal  is  kept  open  until  final  hear- 
ing or  trial;  and  if  hefove  that  time  the  facts  necessary  to  allow  removal  are 
found  to  existy  the  defendant  can  take  advantage  of  them^  although  when  the  suit 
was  brought  the  state  of  the  facts  was  such  that  removal  was  impossible. 

The  evident  purpose  of  the  act  of  1866  was  to  relieve  a  person  sued  with 
others  in  the  courts  of  a  state  of  which  he  was  not  a  citizen,  by  one  who  was 
a  citizen,  from  the  disabilities  of  his  co-defendants  in  respect  to  the  removal 
of  the  litigation  to  the  courts  of  the  United  States,  if  he  could  separate  the 
controversy,  so  far  as  it  concerned  him,  from  the  others,  without  prejudice  to 
bis  adversary.  In  view  of  the  fact  that  sometimes  in  the  progress  of  a  cause 
circumstances  developed  themselves  which  made  such  a  transfer  desirable, 
when  at  first  it  did  not  appear  to  be  so,  the  right  of  removal  in  this  class  of 
cases  was  kept  open  until  the  trial  or  final  hearing,  instead  of  being  closed 
after  an  entry  of  appearance,  as  was  the  rule  under  the  act  of  1789.  We  think 
this  gives  such  a  party  the  right  of  removal  at  any  time  before  trial,  when  the 
necessary  citizenship  of  his  co-defendants  is  found  to  exist,  and  the  separa- 
tion of  his  interest  in  the  controversy  can  be  made.  There  i^  nothing  in  the 
act  to  manifest  a  contrary  intention,  and  this  construction  does  no  more  than 
give  the  party  to  whom  this  new  privilege  is  granted  an  opportunity  of  avail- 
ing himself  of  any  circumstances  that  may  appear  in  his  favor  previous  to 
the  time  when  he  is  called  upon  finally  to  act.  In  Insurance  Co.  v,  Pechner, 
95  U.  S.,  183,  we  held  that  the  act  of  1789  clearly  had  reference  to  the  citi- 
zenship of  the  parties  when  the  suit  was  begun,  because  the  party  entitled  to 
the  removal  was  required  to  make  his  election  when  he  entered  his  appear- 
ance. But  here  a  part}'  otherwise  entitled  to  a  removal  is  embarrassed  by  the 
presence  of  those  whom  he  cannot  control.  In  view  of  this,  tlie  time  of  mak- 
ing his  election  is  extended  until  he  is  brought  to  trial;  and  it  is  not  at  all  in 
conflict  with  that  case  to  say  that  he  may  avail  himself  of  his  release  from 
the  operation  of  the  disabilities  growing  out  of  his  joinder  in  the  action  with 
other  defendants,  whenever  that  release  occurs,  if  before  trial  or  final  hearing 
as  to  him. 
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When  the  application  for  removal  was  made  it  appeared  on  the  face  of  the 
record  that  Yulee,  a  citizen  of  Florida,  had  been  sued  with  other  defendants 
by  Vose,  a  citizen  of  New  York,  in  the  courts  of  the  state  of  New  York,  and 
that  a  part  of  the  other  defendants  with  whom  he  had  been  joined  were  then 
citizens  of  the  state  of  New  York.  It  also  appeared  that  the  controversy,  so 
far  as  it  concerned  Yulee,  not  only  could  be,  but  actually  had  been,  by  judi- 
cial determination,  separated  from  that  of  the  other  defendants.  This,  as  we 
think,  gave  Yulee  a  right  to  the  transfer  of  his  part  of  the  suit  to  the  circuit 
court,  and  required  the  state  court  to  proceed  no  further.  Inasmuch  as  the 
court  of  appeals  has  sustained  the  judgment  given  after  the  refusaUto  permit 
the  transfer  to  be  made,  the  judgment  of  the  court  of  appeals  will  be  reversed, 
and  the  cause  remanded  for  such  further  action  in  accordance  with  this  opin- 
ion as  may  be  necessary ;  and  it  is  so  ordered. 

BARNEY  V.  LATHAM. 
(13  Otto,  205-217.     1880.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Minnesota. 

Opinion  by  Me.  Justice  Hablax. 

Statement  of  Facts. —  This  case  involves  the  construction  of  the  second 
clause  of  the  second  section  of  the  act  of  March  3,  1875,  chapter  137  (18  Stat., 
part  3,  p.  470),  determining  the  jurisdiction  of  the  circuit  courts  of  the  United 
States,  and  regulating  the  removal  of  causes  from  the  state  courts. 

It  was  commenced  by  a  complaint  filed  in  one  of  the  courts  of  the  state  of 
Minnesota.  The  plaintiflFs  are  William  H.  Latham  and  Edward  P.  Latham, 
citizens,  respectively,  of  Minnesota  and  Indiana.  The  defendants  are  Ashbel 
H.  Barney,  Jesse  Hoyt,  Alfred  M.  Hoyt,  Samuel  N.  Hoy t,  William  G.  Fargo, 
N.  C.  Barney,  Charles  T.  Barney,  citizens  of  New  York;  Angus  Smith,  a  citi- 
zen of  Wisconsin;  Benjamin  P.  Cheney,  a  citizen  of  Massachusetts;  and  the 
Winona  &  St.  Peter  Land  Company,  a  corporation  organized  under  the  laws 
of  Minnesota. 

The  complaint  is  very  lengthy  in  its  statement  of  the  grounds  upon  which 
the  suit  proceeds,  but  the  facts,  so  far  as  it  is  necessary  to  stat^  them,  are 
these: 

The  territory  and  state  of  Minnesota  received,  under  various  acts  of  con- 
gress, lands  to  aid  in  the  construction  of  railroads  within  its  limits.  Act  of 
March  3, 1857,  ch.  99  (11  Stat,  195) ;  Act  of  March  3,  1865,  ch.  105  (13  id.,  526); 
Act  of  July  13,  1866,  ch.  183  (14  id.,  97).  The  benefit  of  the  grants  from  the 
government  was  transferred  by  the  state  to  the  Winona  &  St.  Peter  Rail- 
road Company,  a  corporation  created  under  its  own  laws,  with  authority  to 
construct  a  road  from  Winona  westerly  by  way  of  St.  Peter  in  that  state. 

Prior  to  October  31,  1867,  the  individual  defendants  already  named  (except 
N.  C.  Barney  and  Charles  T.  Barney),  together  with  Charles  F.  Latham  and 
Danforth  N.  Barney  (both  of  whom  died  before  the  commencement  of  this 
suit),  had  constructed  one  hundred  and  five  miles  of  the  proposed  road  for 
that  company,  whereby  it  became  entitled  to  several  hundred  thousand  acres 
of  land,  which  it  agreed,  in  consideration  of  its  indebtedness  to  those  persons, 
to  sell  and  convey  to  them,  excepting  so  much  thereof  as  was  necessary  for 
tracks,  right  of  way,  depot  grounds  and  other  purposes  incidental  to  the  oper- 
ation of  the  road.  Of  the  moneys  advanced  and  used  in  construction  Charles 
F.  Latham  contributed  one  thirty-seventh,  and  to  that  extent,  it  is  claimed,  he 
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was  entitled,  in  equity,  to  an  undivided  one  thirty-seventh  of  the  lands  earned. 
The  company,  prior  to  October,  1870,  received  from  the  state  conveyances  of 
lands  to  the  extent  of  three  hundred  and  sixty^four  thousand  one  hundred  and 
fifty-four  acres,  which  quantity  was  increased  to  six  hundred  and  seventeen  thou- 
sand five  hundred  and  ten  acres  by  a  deed  from  the  state,  of  date  Februar}'  26, 
1872;  and  on  Mav  30,  1874,  it  received  a  further  convevance  for  more  than 
five  hundred  thousand  acres.  Up  to  the  end  of  the  year  1869  the  railroad 
company  made  numerous  sales,  on  long  time  and  in  small  quantities,  for 
actual  settlement.  Charles  F.  Latham  died  in  October,  1870,  seized  and  pos- 
sessed, it  is  contended,  of  the  equitable  title  to  the  undivided  one  thirty- 
seventh  of  the  lands-earned.  He  left  nine  heirs-at-law,  among  whom  were  the 
plaintiffs.  The  defendant,  Ashbel  H.  Barney,  acting  for  his  associates,  had  a 
settlement  with  those  heirs  in  reference  to  the  sales  of  lands,  and  procured  re- 
leases from  them  which  are  averred  to  have  been  fraudulent  and  void  as  to 
the  present  plaintiffs.  The  facts  averred  in  support  of  that  charge  need  not 
be  here  detailed.  They  are  fully  set  forth  in  the  complaint.  The  surviving 
associates  of  Charles  F.  Latham,  together  with  N.  C.  Barney  and  Charles  F. 
Barne}',  heirs-at-law  of  D.  N.  Barney,  deceased,  without  the  knowledge  and 
consent  of  plaintiffs,  incorporated  themselves  under  the  general  laws  of  the 
state  of  Minnesota,  as  the  Winona  &  St.  Peter  Land  Company,  to  which,  by 
their  direction,  the  railroad  company  conveyed,  and  by  which  were  thereafter 
managed  all  the  lands  remaining  unsold.  The  plaintiffs  claimed  that  the  in- 
dividual defendants  owed  them,  as  heirs  of  Charles  F.  Latham,  the  further 
sum  of  $3,500,  on  account  of  sales  of  land  made  both  prior  to  his  death  and 
subsequently  thereto,  up  to  the  time  when  the  title  to  the  lands  was  conveyed 
to  the  land  company.  The  individual  defendants  repudiated  the  claim  of 
plaintiffs  to  any  further  sum  on  that  account,  and  the  land  company  refused 
to  recognize  the  claim  of  plaintiffs  to  an  interest  in  the  unsold  lands. 
The  specific  relief  asked  for  is: 

1.  That  the  individual  defendants  be  required  to  account  to  plaintiffs  for  the 
amount  of  all  moneys  which  came  to  their  hands  from  the  sales  of  land  prior 
to  the  death  of  Charles  F.  Latham,  and  pay  over  to  plaintiffs  the  sum  of  83,500, 
or  such  other  sum  as  shall  be  found,  on  an  accounting,  to  be  due  them  as  their 
share  thereof;  also  such  amounts  as  might  be  due  them  out  of  the  sums  re- 
ceived by  Ashbel  H.  Barney  from  purchasers  subsequently  to  the  death  of 
Charles  F.  Latham. 

2.  That  the  plaintiffs  be  adjudged  to  be  the  owners  of  two-ninths  of  one 
thirty -seventh  part  of  all  unpaid  contracts  and  securities  in  the  hands  of  the 
land  commissioner  of  the  company;  that  the  land  company  be  required  to  ac- 
count with  plaintiffs  for  all  lands  sold  by  it  subsequently  to  the  conveyance 
from  the  railroad  company,  and  convey  to  them  an  undivided  two-ninths  of 
one  thirty-seventh  of  all  the  unsold  lands. 

The  individual  defendants  answered  and  put  in  issue  all  the  material  allega- 
tions of  the  complaint. 

The  land  company  in  its  answer  admits  the  conveyance  by  the  railroad 
company  to  have  been  without  any  consideration  by  it  paid ;  that  the  stock 
therein  is  held  by  its  co-defendants  and  the  heirs  or  personal  representatives 
of  D.  N.  Barney;  and  that  if  the  relief  prayed  for  against  the  other  defend- 
ants be  granted,  the  company  is  liable  to  and  should  account  to  plaintiffs  as 
asked  in  their  complaint.  It  consented  that  the  matters  and  facts  established 
and  proven  as  against  its  co-defendants  may  be  considered  as  established  and 
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proven  against  it,  and  such  judgment  accordingly  entered  as  might  be  equi- 
table and  proper. 

Upon  the  petition,  accompanied  by  a  proper  bond,  filed  by  the  individual 
defendants,  the  state  court  entered  an  order  that  it  would  proceed  no  further 
in  the  suit.  But  upon  motion  of  plaintiffs  the  circuit  court  remanded  the  suit 
to  the  state  court  upon  the  ground  that  it  was  not  removable  under  the  act  of 
congress. 

Is  this  suit  removable  upon  the  petition  of  the  individual  defendants,  citi- 
zens of  New  York,  Wisconsin  and  Massachusetts?  Does  the  fact  that  the  laud 
company,  one  of  the  defendants,  is  a  corporation  of  Minnesota,  of  which  state 
one  of  the  plaintiffs  is  a  citizen,  prevent  a  removal  of  the  suit  to  the  circuit 
court  of  the  United  States? 

§  4119.  Statement  of  statutes  relative  to  removal  of  caitses. 

The  answer  to  these  questions  depends  upon  the  construction  which  may  be 
givep  to  the  second  clause  of  the  second  section  of  the  act  of  March  3,  1875, 
chapter  137.  We  will  be  aided  in  our  construction  of  that  act  by  recalling  as 
well  the  language  as  the  settled  interpretation  of  previous  enactments  upon 
the  subject  of  removal  of  causes  from  state  courts. 

The  act  of  September  24,  1789,  chapter  20,  gives  the  right  of  removal  to  the 
defendant  in  any  suit  instituted  by  a  citizen  of  the  state  in  w^hich  the  suit  is 
brought  against  a  citizen  of  another  state.  According  to  the  uniform  decis- 
ions of  this  court  it  applied  only  to  cases  in  which, all  the  plaintiffs  were  citi- 
zens of  the  state  in  which  the  suit  was  brought,  and  all  the  defendants  citizens 
of  other  states.  It  made  no  distinction  between  a  suit  and  the  different  con- 
troversies which  might  arise  therein  between  the  several  parties;  that  is, 
congress,  when  authorizing  the  removal  of  the  suit,  did  not  permit  any  contro- 
versy therein  between  particular  parties  to  be  carried  into  the  federal  court, 
leaving  the  remaining  controversies  in  the  state  court  for  its  determination. 
If  the  whole  suit  could  not  be  removed,  no  part  of  it  could  be  taken  from  the 
state  court. 

Thus  stood  the  law  until  the  act  of  July  27, 1866,  chapter  288,  w^hich  (omit- 
ting such  portions  as  have  no  bearing  upon  the  present  question)  provides  that: 

''If  in  any  suit  ...  in  any  state  court  ...  by  a  citizen  of  the 
state  in  which  the  suit  is  brought  against  the  citizen  of  another  state,  .  .  . 
a  citizen  of  the  state  in  which  the  suit  is  brought  is  or  shall  be  a  defendant, 
and  if  the  suit,  so  far  as  relates  ...  to  the  defendant  who  is  a  citizen  of 
a  state  other  than  that  in  which  the  suit  is  brought,  is  or  has  been  instituted 
or  prosecuted  for  the  purpose  of  restraining  or  enjoining  him,  or  if  the  suit  is 
one  in  which  there  can  be  a  linal  determination  of  the  controversv,  so  far  as 
it  concerns  him,  without  the  presence  of  the  other  defendants  as  parties  in  the 
cause,  then  and  in  every  such  case  .  .  .  the  defendant  who  is  a  citizen  of  a 
state  other  than  that  in  which  the  suit  is  brought  may,  at  any  time  before  the 
trial  or  final  hearing  of  the  cause,  file  a  petition  for  the  removal  of  the  cause 
as  against  him  into  the  next  circuit  court  of  the  United  States  to  be  held  in  the 
district  where  the  suit  is  pending,  and  offer  good  and  sufficient  surety  for  his 
entering  in  such  court  .  .  .  copies  of  said  process  against  him,  and  of  all 
pleadings,  depositions,  testimony  and  other  proceedings  in  said  cause  affecting 
or  concerning  him,  and  also  for  his  there  appearing;  .  .  .  and  it  shall  be 
thereupon  the  duty  of  the  state  court  to  accept  the  surety  and  proceed  no 
further  in  the  cause  as  against  the  defendant  so  applying  for  its  removal, 
.    .    .    and  the  said  copies  being  entered  as  aforesaid  in  such  court  of  the 
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United  States  the  cause  shall  there  proceed  in  the  same  manner  as  if  it  had 
been  brought  there  by  original  process  against  the  defendant  who  shall  have 
so  filed  a  petition  for  its  removal  as  above  provided.  .  .  .  And  such  re- 
moval of  the  cause  as  against  the  defendant  petitioning  therefor  into  the 
United  States  court  shall  not  be  deemed  to  prejudice  or  take  awaj''  the  right 
of  the  plaintiff  to  proceed  at  the  same  time  with  the  suit  in  the  state  court  as 
against  the  other  defendants,  if  he  shall  desire  to  do  so."     14  Stat,  306. 

This  provision  is  explicit,  and  leaves  no  room  to  doubt  what  congress  in- 
tended to  accomplish.  It  proceeds  plainly  upon  the  ground,  among  others, 
that  a  suit  may,  under  correct  pleading,  embrace  several  controversies,  one  of 
which  may  be  between  the  plaintiff  and  that  defendant  who  is  a  citizen  of  a 
state  other  than  that  in  which  the  suit  is  brought;  that  to  the  final  determina- 
tion of  such  separate  controversy  the  other  defendants  may  not  be  indispen- 
sable parties ;  that  in  such  a  case,  although  the  citizen  of  another  state,  under 
the  particular  mode  of  pleading  adopted  by  the  plaintiff,  is  made  a  co-defend- 
ant with  one  whose  citizenship  is  the  same  as  the  plaintiff's,  he  should  not,  as 
to  his  separable  controversy,  be  requirdd  to  remain  in  the  state  court,  and  sur- 
render his  constitutional  right  to  invoke  the  jurisdiction  of  the  federal  court; 
but  that  at  his  election,  at  any  time  before  the  trial  or  final  hearing,  the 
cause,  80  far  ds  it  concerns  him^  might  be  removed  into  the  federal  court,  leav- 
ing the  plaintiff,  if  he  so  desires,  to  proceed  in  the  state  court  against  the 
other  defendant  or  defendants.  When  there  were  several  defendants  to  that 
separable  controversy,  all  of  whom  are  citizens  of  states  other  than  that  in 
which  the  suit  was  brought,  they  could  unite  in  claiming  the  removal  of  such 
controversy. 

Next  came  the  act  of  March  2,  1867,  chapter  196,  which  allows  the  citizen  of 
the  state  other  than  that  in  which  the  suit  was  brought,  whether  plaintiff  or  de- 
fendant, upon  the  proper  affidavit  of  prejudice  or  local  influence,  filed  before 
the  final  hearing  or  trial  of  the  suit,  to  remove  the  suit  into  the  federal  court, 
14  Stat.,  558.  It  was  construed  in  Case  of  the  Sewing  Machine  Companies, 
18  Wall.,  553,  as  allowing  a  removal  upon  suc^  an  affidavit  only  where  there 
is  a  common  citizenship  upon  each  side  of  the  controversy  raised  by  the  suit, 
that  is,  all  on  one  side  being  citizens  of  the  state  in  which  the  suit  is  brought, 
while  all  on  the  other  side  are  citizens  of  other  states.  In  that  case  the 
plaintiff  and  one  of  the  defendants  were  citizens  of  the  state  where  the  suit 
was  brought,  while  two  of  the  defendants  were  citizens  of  other  states.*  It 
was  ruled  that  whatever  was  the  purpose  of  the  act  of  1866  as  to  the  particu- 
lar cases  therein  provided  for,  congress  did  not  intend  by  the  act  of  1867  to 
give  to  parties  who  are  citizens  of  states  other  than  that  in  which  the  suit  is 
brought  the  right  of  removal  upon  the  ground  of  prejudice  or  local  influence, 
when  their  co-defendants  or  co-plaintiffs,  as  the  case  might  be,  are  citizens  of 
the  same  state  with  some  of  the  adverse  parties.  The  court  there  evidently 
had  in  mind  the  case  where  the  presence  in  the  suit  of  all  the  parties  on  the 
side  seeking  the  removal  was  essential  in  order  that  complete  justice  might  be 
done,  and  not  a  suit  in  which  there  was  a  separable  controversy,  removable 
under  the  act  of  1866. 

We  come  now  to  the  act  of  March  3,  1875,  chapter  137,  the  second  section 

of  which  provides:  "  That  any  suit  of  a  civil  nature,  at  law  or  in  equity,  now 

pending  or  hereafter  brotight  in  any  state  court,  where  the  matter  in  dispute 

exceeds,  exclusive  of  costs,  the  sum  or  value  of  $500,    ...    in  which  there 

is  a  controversy  between  citizens  of  different  states,    .    .    .    either  party  may 
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remove  said  suit  into  the  circoit  court  of  the  United  States  for  the  proper  dis- 
trict; and  when,  in  any  suit  mentioned  in  this  section,  there  shall  be  a  contro- 
versy which  is  wholly  between  citizens  of  diflferent  states,  and  which  can  be 
fully  determined  as  between  them,  then  either  one  or  more  of  the  plaintiffs  or 
defendants  actually  interested  in  such  controversy  may  remove  said  suit  to 
the  circuit  court  of  the  United  States  for  the  proper  district."  18  Stat.,  pt.  3, 
p.  470. 

We  had  occasion  to  consider  the  meaning  of  the  first  clause  of  this  section 
in  Removal  Cases,  100  U.  S.,  457.  Disregarding  as  immaterial  the  mere  form 
of  the  pleadings,  and  placing  the  parties  on  opposite  sides  of  the  real  matter 
in  dispute  according  to  the  facts,  we  found  that  the  only  controversy  there 
was  between  citizens  of  Ohio  and  Pennsylvania  on  one  side  and  certain  cor- 
porations created  under  the  laws  of  Iowa  on  the  other.  And  we  held  that  if, 
in  arranging  the  parties  upon  the  respective  sides  of  the  real  matter  in  dis- 
pute, all  those  on  one  side  are  citizens  of  different  states  from  those  on  the 
other,  the  suit  is  removable  under  the  fii'st  clause  of  the  second  section  of  the 
act  of  1875,  those  upon  the  side  seeking  a  removal  uniting  in  the  petition  there- 
for. Whether  that  suit  was  not  also  removable  under  the  second  clause  of 
.that  section  we  reserved  for  consideration  until  it  became  necessary  to  con- 
strue that  part  of  the  statute.     The  present  case  imposes  that  duty  upon  us. 

§  41 20,  Under  t/ie  act  of  1875  any  one  of  either  plaintiffs  or  defendants  may^ 
in  a  proper  case^  remove  the  tohole  suit  from  a  state  to  a  federal  court. 

We  may  remark  that  with  the  policy  of  the  act  of  1875  we  have  nothing  to 
do.  Our  duty  is  to  give  effect  to  the  will  of  the  law-making  power  when  ex- 
pressed within  the  limits  of  the  constitution. 

We  are  of  opinion  that  the  intention  of  congress  by  the  clause  under  con- 
sideration was  not  only  to  preserve  some  of  the  substantial  features  or  princi- 
ples of  the  act  of  1866,  but  to  make  radical  changes  in  the  law  regulating  the 
removal  of  causes  from  state  courts.  One  difference  between  that  act  and 
the  second  clause  of  the  second  section  of  the  act  of  1875  is  that,  whereas  the 
former  accorded  the  right  of  removal  to  the  defendants  who  were  citizens  of  a 
state  other  than  that  one  in  which  the  suit  was  brought, —  if  between  them  and 
the  plaintiff  or  plaintiffs  there  was  in  the  suit  a  controversy  finally  determi- 
nable as  between  them,  without  the  presence  of  their  co-defendants,  or  any  of 
them,  citizens  of  the  same  state  with  plaintiffs, —  the  latter  gave  such  right  to 
any.  one  or  more  of  the  plaintiffs  or  the  defendants  actually  interested  in  such 
separate  controversy.  Both  acts  alike  recognized  the  fact  that  a  suit  might, 
consistently  with  the  rules  of  pleading,  embrace  several  distinct  controversies. 
But  while  the  act  of  1866  in  express  terms  authorized  the  removal  only  of  the 
separable  controversy  between  the  plaintiff  and  the  defendant  or  defendants 
seeking  such  removal, —  leaving  the  remainder  of  the  suit,  at  the  election  of 
the  plaintiff,  in  the  state  court, —  the  act  of  1875  provides  in  that  class  of  cases 
for  the  removal  of  the  entire  suit. 

That  such  was  the  intention  of  congress  is  a  proposition  which  seems  too 
obvious  to  require  enforcement  by  argument.  While  the  act  of  1866  expressly 
confines  the  removal  to  that  part  of  the  suit  which  specially  relates  to  or  con- 
cerns the  defendant  seeking  the  removal,  there  is  nothing  whatever  in  the  act 
of  1875  justifying  the  conclusion  that  congress  intended  to  leave  any  part  of 
a  suit  in  the  state  court  where  the  right  of  removal  was  given  to,  and  was  ex- 
ercised  by,  any  of  the  parties  to  a  separable  controversy  therein.  Much  con- 
fusion and  embarrassment,  as  well  as  increase  in  the  cost  ot  litigation,  bad 
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been  found  to  result  from  the  provision  in  the  former  act  permitting  the  sep- 
aration of  controversies  arising  in  a  suit,  removing  some  to  the  federal  court 
and  leaving  others  in  the  state  court  for  determination.  It  was  often  con- 
venient to  embrace  in  one  suit  all  the  controversies  which  were  so  far  connected 
by  their  circumstances  as  to  make  all  who  sue  or  are  sued  proper,  though  not 
indispensable,  parties.  Bather  than  split  up  such  a  suit  between  courts  of  dif- 
ferent jurisdictions,  congress  determined  that  the  removal  of  the  separable 
controversy  to  which  the  judicial  power  of  the  United  States  was,  by  the  con- 
stitution, expressly  extended,  should  operate  to  transfer  the  whole  suit  to  the 
federal  court. 

If  the  clause  of  the  act  of  1875,  under  consideration,  is  not  to  be  thus  con- 
strued, it  is  difficult  to  perceive  what  purpose  there  was  in  dropping  those  por- 
tions of  the  act  of  1866  which,  ex  induMria^  limited  the  removal,  in  the  class  of 
cases  therein  provided  for,  to  that  controversy  in  the  suit  which  is  distinctively 
between  citizens  of  different  states,  and  of  which  there  could  be  a  final  deter- 
mination without  the  presence  of  the  other  defendants  as  parties  in  the  cause. 

It  remains  only  to  inquire  how  far  this  construction  of  the  act  of  1875  con- 
trols tlie  decision  of  the  case  now  before  us.  The  complaint,  beyond  question, 
discloses  more  than  one  controversy  in  the  suit.  There  is  a  controversy  be- 
tween the  plaintiffs  and  the  Winona  &  St.  Peter  Land  Company,  to  the  full 
determination  of  which  the  other  defendants  are  not,  in  any  legal  sense,  indis- 
pensable parties,  although,  as  stockholders  in  the  company,  they  may  have  an 
interest  in  its  ultimate  disposition.  Against  the  latter,  as  a  corporation,  a  de- 
cree is  asked  requiring  it  to  convey  to  the  plaintiffs  the  undivided  two-ninths 
of  one  thirt3^-seventh  of  certain  lands,  and  to  account  for  the  proceeds  of  the 
lands  by  it  sold  subsequently  to  the  conveyance  from  the  railroad  company. 

But  the  suit  as  distinctly  presents  another  and  entirely  separate  controversy, 
as  to  the  right  of  the  plaintiffs  to  a  decree  against  the  individual  defendants 
for  such  sum  as  shall  be  found,  upon  an  accounting,  to  be  due  from  them  upon 
sales  prior  to  the  conveyance  from  the  railroad  company.  With  that  contro- 
versy the  land  company,  as  a  corporation,  has  no  necessary  connection.  It 
can  be  fully  determined  as  between  the  parties  actually  interested  in  it  with- 
out the  presence  of  that  company  as  a  party  in  the  cause.  Had  the  present 
suit  sought  no  other  relief  than  such  a  decree,  it  could  not  be  pretended  that 
the  corporation  would  have  been  a  necessary  or  indispensable  party  to  that 
issue.  Such  a  controversy  does  not  cease  to  be  one  wholly  between  the  plaint- 
iffs and  those  defendants  because  the  former,  for  their  own  convenience,  choose 
to  embody  in  their  complaint  a  distinct  controversy  between  themselves  and 
the  land  company.  When  the  petition  for  removal  was  presented  there  was 
in  the  suit,  as  framed  by  plaintiffs,  a  controversy  wholly  between  citizens  of 
different  states,  that  is,  between  the  plaintiffs,  citizens  respectively  of  Minnesota 
and  Indiana,  and  the  individual  defendants,  citizens  of  New  York,  Wisconsin 
and  Massachusetts.  And  since  the  presence  of  the  land  company  is  not  essen- 
tial to  its  full  determination,  the  defendants,  citizens  of  New  York,  Wisconsin 
and  Massachusetts,  were  entitled,  by  the  express  words  of  the  statute,  to  have 
the  suit  removed  to  the  federal  court. 

§  4121.  It  will  not  prevent  removal  under  clause  2  of  section  2  of  the  act  of 
1875  that  a  defendant^  a  citizen  of  the  same  state  as  the  plaintiffs  is  a  proper 
party  to  the  suit^  provided  he  is  not  an  indispensaile  party  to  the  separable  con- 
troversy. 

It  may  be  suggested  that  if  the  complaint  has  united  causes  of  action, 
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which,  under  the  settled  rules  of  pleading,  need  not,  or  should  not,  have  been 
united  on  one  suit,  the  removal  ought  not  to  carry  into  the  federal  court  an\^ 
controversy  except  that  which  is  wholly  between  citizens  of  different  states, 
leaving  for  the  determination  of  the  state  court  the  controversy  between  the 
plaintiffs  and  the  land  company.  We  have  endeavored  to  show  that  the  land 
company  was  not  an  indispensable  party  to  the  controversy  between  the 
plaintiffs  and  the  defendants,  citizens  of  New  York,  Wisconsin  and  Massachu- 
setts. Whether  those  defendants  and  the  land  company  were  not  proper  par- 
ties to  the  suit  we  do  not  now  decide.  We  are  not  advised  that  any  such 
question  was  passed  upon  in  the  court  below.  It  was  not  discussed  here,  and 
we  are  not  disposed  to  conclude  its  determination  by  the  court  of  original 
jurisdiction,  when  it  is  therein  presented. in  proper  form.  A  defendant  may 
be  a  proper,  but  not  an  indispensable,  party  to  the  relief  asked.  In  a  variety 
of  cases  it  is  in  the  discretion  of  the  plaintiff  as  to  whom  he  will  join  as  de- 
fendants. Consistently  with  established  rules  of  pleading  he  may  be  governed 
often  by  considerations  of  mere  convenience;  and  it  may  be  that  there  was, 
or  is,  such  a  connection  between  the  various  transactions  set  out  in  the  com- 
plaint as  to  make  all  of  the  defendants  proper  parties  to  the  suit,  and  to  every 
controversy  embraced  by  it, —  at  least  in  such  a  sense  as  to  protect  the  com- 
plaint against  a  demurrer  upon  the  ground  of  multifariousness  or  misjoinder. 
In  Oliver  v.  Piatt,  3  How.,  333,  411,  we  said:  "It  was  well  observed  by 
Lord  Cottenham,  in  Campbell  v,  Mackay,  1  Myl.  &  Cr.,  603,  and  the  same 
doctrine  was  affirmed  in  this  court  in  Gaines  and  Wife  v.  Relf  and  Chew,  2 
How.,  619,  642,  that  it  is  impracticable  to  lay  down  any  rule  as  to  what  con- 
stitutes multifariousness  as  an  abstract  proposition ;  that  each  case  must  de- 
pend upon  its  own  circumstances;  and  much  must  necessarily  be  left,  where 
the  authorities  leave  it,  to  the  sound  discretion  of  the  court."  We  further  said 
that  the  objection  of  multifariousness  cannot,  "as  a  matter  of  right,  be  taken 
by  the  parties,  except  by  demurrer  or  plea,  or  answer,  and  if  not  so  taken  it 
is  deemed  to  be  waived;"  that  although  the  court  may  take  the  objection,  it 
will  not  do  so  unless  it  deems  such  a  course  necessary  or  proper  to  assist  in 
the  due  administration  of  justice.  Story,  Eq.  PL,  sees.  530,  640;  Shields  v. 
Thomas,  18  How.,  253;  Fitch  v,  Creighton,  24  id.,  159.  No  objection  was 
taken  by  the  defendants  in  the  court  below  to  the  complaint  upon  the  ground 
of  multifariousness  or  misjoinder,  and  the  plaintiffs  should  not  be  heard  to 
make  it  for  the  purpose,  or  with  the  effect,  of  defeating  the  right  of  removal. 
They  are  not  in  any  position  to  say  that  that  right  does  not  exist,  because 
they  have  made  defendants  those  who  were  not  proper  parties  to  the  entire 
relief  asked.  The  fault,  if  any,  in  pleading  was  theirs.  Under  their  mode  of 
pleading,  whether  adopted  with  or  without  a  purpose  to  affect  the  right  of 
removal  accorded  by  the  statute,  the  suit  presents  two  separate  controversies, 
one  of  which  is  wholl)'  between  individual  citizens  of  different  states,  and  can 
be  fully  determined  without  the  presence  of  the  other  party  defendant.  The 
right  of  removal,  if  claimed,  in  the  mode  prescribed  b}"  the  statute,  depends 
upon  the  case  disclosed  by  the  pleadings  as  they  stand  when  the  petition  for 
removal  is  filed.  The  state  court  ought  not  to  disregard  the  petition  upon  the 
ground  that,  in  its  opinion,  the  plaintiffs,  against  whom  a  retnoval  is  sought, 
had  united  causes  of  action  which  should  or  might  have  been  asserted  in  sep- 
arate suits.  Those  are  matters  more  properly  for  the  determination  of  the 
trial  court,  that  is,  the  federal  court,  after  the  cause  is  there  docketed.  If  that 
court  should  be  of  opinion  that  the  suit  is  obnoxious  to  the  objection  of  multi- 
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fariousness  or  misjoinder,  and  for  that  reason  should  require  the  pleadings  to 
be  reformed,  both  as  to  subject-matter  and  parties,  according  to  the  rules  and 
practice  which  obtain  in  the  courts  of  the  United  States,  and  if,  when  that  is 
done,  the  cause  does  not  really  and  substantially  involve  a  dispute  or  contro- 
versy within  the  jurisdiction  of  that  court,  it  can,  under  the  fifth  section  of 
the  act  of  1875,  dismiss  the  suit,  or  remand  it  to  the  state  court  as  justice 
requires. 

We  are  of  opinion  that,  upon  the  filing  of  the  petition  and  bond  by  the  in- 
dividual defendants  in  the  separable  controversy  between  them  and  the  plaint- 
iffs, the  entire  suit,  although  all  the  defendants  may  have  been  proper  parties 
thereto,  was  removed  to  the  circuit  court  of  the  United '  States,  and  that  the 
order  remanding  it  to  the  state  court  was  erroneous.  The  judgment  is  re- 
versed, with  directions  to  the  court  below  to  overrule  the  motion  to  remand, 
to  reinstate  the  cause  upon  its  docket,  and  proceed  therein  in  conformity  with 
the  principles  of  this  opinion. 

"Waite,  C.  J.,  and  Justices  Miller  and  Field  dissented. 

IX)NOHOE  V.  MARIPOSA  LAND  AND  MINING  COMPANY. 
(Circuit  Court  for  California:  7  Sawyer,  165-172.    1878.) 

Statement  of  Facts. —  This  suit  was  brought  in  a  state  court  by  the  plaint- 
iCl,  a  citizen  of  California,  against  the  Mariposa,  etc.,  Company,  a  California 
corporation,  and  the  Farmers',  etc.,  Company,  a  New  York  corporation.  The 
object  of  the  suit  was  t6  recover  a  sura  of  money  due  to  plaintiff  and  to  fore- 
close a  mortgage  securing  it.  The  bill  states  that  the  Farmers',  etc..  Company 
claimed  some  interest  iiTthe  property  by  way  of  mortgage  or  otherwise,  and 
therefore  that  corporation  is  made  a  defendant. 

The  defendants  answered,  and  agreed  in  saying  that  the  Mariposa,  etc.,  Com- 
pany was  formed  to  take  the  place  and  property  and  debts  of  a  New  York 
corporation  of  the  same  name,  and  had  agreed  to  assume  all  the  just  debts  of 
that  company,  and  that,  supposing  that  the  claim  of  plaintiff  and  his  partner, 
Eugene  Kelly,  was  a  just  debt,  it  had  assumed  and  secured  it  by  mortgage, 
but  had  ascertained  that  it  was  spurious  and  fraudulent  as  to  all  the  balance 
of  the  claim  left  unpaid.  The  Farmers',  etc..  Company  states  separately  that 
the  Mariposa  Company,  being  indebted  to  it,  executed  a  mortgage,  junior  in 
point  of  time  to  plaintiff's  pretended  mortgage,  by  which  it  charged  the  prop- 
erty in  question  with  the  payment  of  said  debt  to  the  Farmers',  etc..  Company. 
The  suit  was  removed  to  this  court  by  the  Farmers',  etc.,  Companj^  which  filed 
a  cross-bill  in  the  case  immediately  after  the  removal  of  the  cause,  setting  out 
in  more  detail  the  matters  alleged  in  the  answer,  and  asking  that  plaintiff's 
mortgage  be  canceled  and  its  own  be  foreclosed.  Plaintiff  moves  to  remand 
the  cause  to  the  state  court. 

Opinion  by  Sawyer,  J. 

The  counsel  of  the  defendant  removing  the  cause  insist  that  the  case  is  one 
for  removal  both  under  section  639  of  the  Revised  Statutes,  embodying  the  pro- 
visions of  the  act  of  July  22,  1866,  and  under  section  2  of  the  act  of  March  3, 
1875' (18  Stat.,  470).  In  the  petition  it  is  stated,  in  express  terms,  that  the  ap- 
plication is  made  under  the  act  of  1875,  but  it  is  insisted  that  the  facts  make  a 
case  for  removal  under  either.  It  seems  to  be  assumed  in  the  brief  filed  that 
there  is  no  difference  in  the  requisites  with  respect  to  the  character  of  the  con. 
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troversy  for  removal  under  either  act;  and  that  the  only  difference  is  in  the 
consequences  —  under  the  Revised  Statutes  the  action  being  divided  into  two 
parts,  one  part  being  removed  and  the  other  part  remaining  in  the  state  court; 
while  under  the  act  of  1875  the  whole  suit  is  removed.  The  provision  of  the 
Revised  Statutes,  so  far  as  applicable,  is:  When  a  suit  is  by  a  citizen  of  a 
"  state  against  a  citizen  of  the  same  and  a  citizen  of  another  state,  it  may  be 
so  removed,  as  against  .  .  .  said  citizen  of  another  state,  upon  the  peti- 
tion of  such  defendant,  ...  if,  so  far  as  relates  to  him,  it  ...  is  a 
suit  in  which  there  can  be  a  final  determination  of  the  controversy,  so  far  as 
concerns  him,  without  the.  presence  of  the  other  defendants  as  parties  in  the 
cause."  Sec.  639.  For  the  purposes  of  the  decision  I  shall  assume,  without 
deciding  the  point,  that  this  provision  is  not  repealed  by  subsequent  acts. 

The  provision  of  the  act  of  1875  invoked  is:  "When  in  any  suit  mentioned 
in  this  section  there  shall  be  a  controversy  which  is  wholly  between  citizens 
of  different  states,  and  which  can  be  fully  determined  as  between  them,  then 
either  one  or  more  of  the  plaintiffs  or  defendants  actually  interested  in  such 
controversy  may  remove  said  suit,"  etc.     18  Stat.,  470. 

§  4123.  ^here  a  mortgagee  JUea  a  hill  to  foreclose  his  mortgage  against  the 
mm^tgagorya  resident  of  the  same  state  with  himself^  and  against  a  citizen  of  an- 
other  state,  claiming  under  a  junior  mortgage,  the  latter  cannot  remove  the  cause 
to  the  circuit  court,  the  mortgagor  being  a  necessary  party. 

The  construction  of  the  act  of'1866  (sec.  639,  K.  S.)  upon  this  point  in  a 
very  similar  case  has  already  been  determined  by  the  supreme  court.  Gard- 
ner, a  citizen  of  New  York,  conveyed  lands  in  Tennessee  to  Walker,  a  citizen 
of  Tennessee,  in  trust  by  way  of  mortgage  to  secure  moneys  due  to  Vassar, 
who  afterwards  died,  and  Brown,  a  citizen  of  Tennessee,  became  administra- 
tor. Brown,  as  administrator,  filed  a  bill  in  the  state  court  in  Tennessee 
against  Gardner  of  New  York,  the  debtor,  and  Walker,  the  trustee,  of  Tennes- 
see, to  foreclose  the  mortgage.  Thus,  as  in  this  case,  in  an  action  to  foreclose 
a  mortgage,  the  complainant  and  one  defendant  were  citizens  of  the  same 
state,  and  the  other  defendant  a  citizen  of  another  state.  The  case  having  been 
removed  by  Gardner,  the  defendant,  who  was  a  citizen  of  another  state,  to  the 
United  States  circuit  court,  under  the  act  of  1866,  it  was  by  that  court  re- 
manded. An  appeal  having  been  taken  to  the  supreme  court,  that  court,  in  de- 
ciding the  case,  speaking  by  the  chief  justice,  says:  "The  motion  of  Gardner, 
the  mortgagor,  to  transfer  the  cause,  as  to  himself,  to  the  circuit  court,  under  the 
provisions  of  the  act  of  July  27,  1866,  could  not  be  granted  unless  there  could 
be  a  final  determination  of  the  cause,  so  far  as  it  concerned  him,  without  the 
presence  of  the  other  defendant  as  a  party.  And  we  think  that  the  circuit  court 
was  right  in  the  opinion  that  Walker  was  a  necessary  party  to  the  relief  asked 
against  Gardner,  and  in  refusing  to  entertain  jurisdiction  and  in  remanding 
the  cause.  The  bill  prayed  a  foreclosure  of  the  mortgage  by  a  sale  of  the 
land.  This  required  the  presence  of  the  party  holding  the  legal  title.  The 
complainant  had  only  the  equitable  title.  Walker  held  the  legal  title.  The  final 
determination  of  the  controversy,  therefore,  required  his  presence;  and  as  the 
cause  was  not  removable  as  to  him,  under  the  authority  of  Coal  Company  v. 
Blatchford,  11  Wall.,  172,  it  could  not  be  removed  as  to  Gardner  alone."  Gard- 
ner  v.  Brown,  21  Wall.,  40.  This  settles  the  claim  of  the  defendant  under 
section  639  of  the  Revised  Statutes. 

The  bill  in  this  case  praj^s  a  foreclosure  of  the  mortgage  by  a  sale  of  the 
land.    This,  in  the  language  of  the  supreme  court,  "requires  the  presence  of 
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the  party  holding  the  lejjal  title,"  and  that  party  is  the  Mariposa  Land  and 
Mining  Company  of  California.  The  complainant  here,  as  in  the  other  case, 
has  only  an  equitable  claim  —  a  lien  to  secure  his  debt  —  and  the  other  defend- 
ant has  only  a  lien  on  the  surplus.  The  case  is,  therefore,  not  within  the  act 
of  1866,  or  the  corresponding  provision  of  the  Revised  Statutes.  See,  also, 
The  Sewing  Machine  Cases,  18  Wall.,  583.  If,  as  defendant's  counsel  seem  to 
assume,  the  conditions  upon  which  the  transfer  can  be  made  under  this  branch 
of  the  statute  in  the  two  acts  are  the  same,  although  expressed  in  different 
language,  and  only  the  consequences  differ,  then  this  decision  under  the  act 
of  1866,  also,  settles  the  question  under  the  act  of  1875.  But  we  will  examine 
the  provisions  of  the  act  of  1875  upon  their  own  terms.  There  must  be  "  a 
controversy  which  is  wholly  between  citizens  of  different  states,  and  which  can 
be  f ullv  determined  as  between  them."  Now,  what  controversy  is  there  in  this 
case  that  is  wholly  between  the  complainant,  Donohoe,  and  the  New  York  de- 
fendant, which  can  be  fully  determined  as  between  them?  Donohoe  is  seek- 
ing a  decree  for  a  large  sum  of  money,  which  he  claims  to  be  due  from  the 
Mariposa  company,  and  to  obtain  the  money  claimed  to  be  due,  by  a  foreclos- 
ure of  a  mortgage  and  sale  of  the  mortgaged  premises,  the  legal  title  to  which 
is  in  said  Mariposa  company.  He  does  not  claim  anything  from  the  other  de- 
fendant, except  to  conclude  it  by  the  decree  against  the  real  defendant,  and 
there  is  no  interest  whatever  in  the  foreign  defendant  except  a  lien  upon  the 
surplus  left  after  Donohoe's  just  demand,  whatever  it  may  turn  out  to  be,  is 
paid. 

The  whole  contest  is  primarily  and  really  between  complainant  and  the 
Mariposa  company,  the  interest  in  the  other  defendant  being  only  secondary. 
There  is  but  a  single  indivisible  controversy  between  the  complainant  and  the 
Mariposa  company,  in  which  the  foreign  defendant  has  a  derivative  interest 
merely.  The  controversy  between  Donohoe  and  the  Mariposa  company  is  the 
principal,  direct,  and  only,  controversy;  while  that  of  the  other  defendant  is 
only  incidental  by  reason  of  a  relation  to  the  debtor  voluntarily  assumed  after 
the  interest  of  Donohoe  attached.  The  defense  set  up  by  the  foreign  defend- 
ant is  precisely  the  same  as  that  set  up  by  the  debtor  and  principal  defendant, 
and  must  be  sustained  by  the  same  evidence.  Its  own  defense  must  be  made 
through  the  Mariposa  company,  as  its  rights  were  derived  through  it  alone. 
It  succeeds  to  a  lien  upon  what  the  Mariposa  company  had  left  after  satisfy- 
ing the  claim  of  Donohoe  —  nothing  less,  nothing  more.  It  stands  to  the 
extent  of  its  lien  in  its  predecessor's  shoes.  The  Mariposa  company  is  inter- 
posed between  the  complainant  and  the  other  defendant  in  the  contest.  There 
is  no  charge  of  collusion  between  Donohoe  and  the  Mariposa  company;  and 
there  is  no  defense  set  up  which  is  not,  also,  the  defense  of  the  Mariposa  com- 
pany. The  controversy,  therefore,  is  one  and  indivisible,  and  not  wholly  or 
principally  between  the  complainant  and  the  foreign  defendant,  but  the  latter's 
controversy  is  merely  incidental  to  the  real  substantial  controversy,  which  is 
between  Donohoe  and  the  other  defendant.  Again  the  controversy  cannot 
'^  be  fully  determined  as  between  them,"  or  determined  at  all  without  the 
presence  of  the  Mariposa  company.  A  decree  in  a  proceeding  between  Dono- 
hoe and  the  Farmers'  Loan  and  Trust  Company,  without  the  presence  of  the 
Mariposa  company,  would  be  futile.  It  would  in  no  way  conduce  to  the  ac- 
complishment of  the  object  of  Donohoe's  suit.  There  would  be  no  practical 
or  useful  result  if  Donohoe  should  succeed.  How  then  can  it  be  said  that  the 
controversy  can  be  '^  fully  determined  as  between  them,"  when  the  determi- 
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nation,  if  in  Donohoe's  favor,  would  be  fruitless?  A  decree  between  Donohoe 
and  the  Farmers'  Loan  and  Trust  Company  alone  would  not  aflfect  the  rights 
of  the  Mariposa  company,  and  no  effective  sale  of  the  premises  under  it  could 
be  had.  No  party  would  bid  at  such  a  sale,  because  a  sale  would  transfer 
nothing  tangible. 

So  a  decree  against  the  Mariposo  Land  and  Mining  Compan}^  alone  would 
not  affect  the  rights  of  the  other  defendant;  and,  as  has  often  been  held  in 
this  state,  a  clear  title  would  not  pass  by  sale  under  such  a  decree.  The  de- 
cree in  neither  case,  therefore,  would  afford  the  remedy  sought,  and  I  do  not 
know  of  any  means  bj"  which  parties  could  safely  purchase  under  both.  There 
could,  then,  be  no  separate  determinations  of  the  controversy  which  would 
afford  either  singly  or  together  an  effectual  remedy  to  Donohoe.  It  is  no 
answer  to  say  that  the- whole  suit  would  be  transferred,  and  that  then  there 
would  be  but  one  decree,  which  would  bind  all  parties,  for  we  are  not  dis- 
cussing the  question  as  to  what  would  be  transferred,  but  are  dealing  with 
the  test  which  the  statutes  have  prescribed,  by  which  to  determine  whether 
anything  can  be  transferred.  And  that  test  is  that  there  must  be  a  contro- 
versy which  is  wholly  between  the  separate  parties,  which  can  be  fully  deter- 
mined as  between  them  so  as  to  be  effectual  in  separate  actions.  If  such 
determination  cannot  be  had  separately  and  independently,  then  the  case  is 
not  one  which  the  statute  authorizes  to  be  transferred  at  all,  either  whoUy^  or 
in  part.  Besides  this  case  is  not  within  the  reason  upon  which  the  jurisdiction 
is  based.  The  only  real  controversy  being  between  citizens  of  the  same  state, 
the  interposition  of  the  Mariposa  company  between  the  complainant  and  the 
Farmers'  Loan  and  Trust  Company,  which  is  only  incidentally  interested 
through  its  co-defendant,  is  presumed  to  be  a  sufficient  safeguard  against  any 
prejudice  that  might  exist.  It  is  doubtless  upon  this  very  theory  that  the  act 
is  framed  with  the  limitations  found  in  it. 

§  4123.  Where  first  and  second  mortgagees  are  citizens  of  different  states  and 
the  common  mx>rtgagor  is  a  citizen  of  one  of  those  states^  he  is  a  necessary  party 
to  the  controversy  between  the  mortgagees^  and  the  case  is  not  one  that  is  wholly 
between  citizens  of  different  states. 

In  my  judgment  the  case  clearly  does  not  present  a  controversy  which  is 
wholly  between  citizens  of  different  states,  which  can  "be  fully  determined 
as  between  them,"  within  the  meaning  of  the  statute.  Even  the  authorities 
cited  by  defendants'  counsel  properly  considered  sustain  this  view.  For  ex- 
ample. Judge  Dillon's  tract  on  "  Kemoval  of  Causes  "  is  cited,  wherein  he  says 
(p.  30):  "  If  the  substantial  controversy  is  wholly  between  citizens  of  the  same 
state,  it  is  not,  and  cannot  become,  one  of  federal  cognizance;  but  if  the  real 
litigation  is  between  citizens  of  different  states,  the  case  is  within  the  consti- 
tutional grant  of  federal  judicial  power,  notwithstanding  some  of  the  adversary 
parties  may  happen  to  be  citizens  of  the  same  state  with  some  of  the  plaint- 
iffs." In  this  case  the  substantial  controversy  is  between  the  complainant  and 
the  Mariposa  company.  So  again,  he  cites  Mr.  Justice  Davis'  observation, 
from  a  note  in  Dillon  on  Eemovals  (p.  35):  "That  the  intention  of  congress, 
plainly  expressed  in  the  act  of  March  3,  1875,  was,  that  where  the  main  con- 
troversy in  a  case  was  between  citizens  of  different  states,  it  was  removable, 
and  carried  with  it  all  the  incidents;  and  that  a  mere  incident  would  not  pre- 
vent the  case  from  being  removed."  If  this  be  true,  and  I  have  no  doubt  that 
it  is,  the  converse  of  the  proposition  is  equally  true;  and  if  the  main  contro- 
versy is  between  citizens  of  the  same  state  it  is  not  removable,  and  the  mere 
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incident  will  not  confer  a  right  of  removal.  The  incident  must  follow  the 
real  controversy  to  which  it  is  inseparably  annexed.  In  this  case  there  is  but 
one  indivisible  controversy,  and  that  is  as  to  whether  there  is  really  anything 
justly  due  from  the  Mariposa  company  to  the  complainants,  and  if  so,  how 
much?  And  that  controversy  is  directly  and  primarily  between  the  complain- 
ant and  his  alleged  debtor  and  mortgagor.  There  is  no  subordinate,  independ- 
ent or  other  controversy  between  the  complainant  and  the  foreign  defendant. 
Its  interest  in  this  same  controversy  is  only  incident  to  the  main  controversy 
by  reason  of  its  relation  to  the  debtor  and  real  party.  These  views  appear  to 
me  to  be  sustained  by  the  current  of  decisions  on  the  circuit.  See  Chicago  v. 
Gage,  6  Biss.,  467;  Osgood  v.  D.  &  V.  E.  R.  Co.,  id.,  331;  Arapahoe  County 
V,  K.  P.  R.  R,  5  Cent.  L.  J.,  102;  Cape  Gir.  &  St.  L.  R.  v.  Winston,  4  id., 
127;  Carraher  v.  Brennan,  4  L.  &  Eq.  Rep.,  159;  Tyler  v.  Hagert}^  5  Rep'r, 
300;  Latham  v,  Barrj%  4  L.  &  Eq.  Rep.,  459;  Peterson  v.  Chapman,  13  Blatch., 
S95;  First  National  Bank  of  Manhattan  v.  The  King  Wrought  Iron  Bridge 
Co.,  2  Cent.  L.  J.,  505,  616. 

§  4124.  An  original  bill  and  the  cross-hill  are  one  cause,  A  cross-hill  setting 
up  merely  the  matters  stated  in  the  answers  to  the  original  bill  cannot  give  re* 
tnovcU  jurisdiction  if  none  was  given  by  the  original  bill  and  answer. 

It  is  urged  by  defendants  that  since  the  removal  the  foreign  defendant  has 
filed  a  cross-bill  against  the  complainant  and  its  co-defendant,  and  that  as  to 
the  cross-bill  there  is  a  suit  pending  in  which  the  complainant  is  a  citizen  of 
New  York,  and  all  the  defendants  are  citizens  of  California,  and  that  the  suit 
for  this  reason  is  now  properly  in  this  court,  whatever  the  case  might  have 
been  at  the  time  of  the  removal.  But  the  cross-bill,  so  far  as  the  complain- 
ants in  the  original  and  cross-bills  are  interested,  sets  up  precisely  the  same 
matters  as  were  set  up  by  both  defendants  in  the  original  bill.  It  is  but  a 
repetition  of  the  defense  already  set  up  in  the  answers  of  both  defendants.  It 
could  not  go  beyond  the  matters  of  the  original  bill.  "A  cross-bill  is  a  de- 
fense." Gallatin  v.  Irwin,  Hop.  Ch.  R.,  58-9.  "  The  original  bill  and  the 
cross-bill  are  but  one  cause."  3  Dan.  Ch.  Pr.,  1743,  ed.  1851.  "Both  the  orig- 
inal and  cross-bill  constitute  but  one  suit."  Ayres  v.  Carver,  17  How.,  595. 
"  It  should  not  introduce  any  distinct  matter.  It  is  auxiliary  to  the  original 
suit,  and  a  graft  and  dependency  on  it."  Rubber  Co.  v,  Goodyear,  9  Wall., 
809;  Cross  v.  De  Talle,  1  Wall.,  5;  Field  v.  Schieifelin,  7  John.  Ch.,  252.  The 
dismissal  of  the  original  bill  before  a  hearing  would  doubtless  carry  the  cross- 
bill with  it  as  a  part  of  the  suit.  Slason  t?.  Wright,  14  Vermont,  209-10; 
Huntington  v.  C.  P.  R.  R.  Co.,  2  Saw.,  514-15.  The  fact,  therefore,  that  a 
cross-bill  has  been  filed  setting  up  the  same  matters  put  in  issue  by  the  orig- 
inal bill  and  answers  cannot  change  the  character  of  the  case  or  affect  the 
question  of  jurisdiction.  The  original  bill  is  still  the  suit,  the  cross-bill  being 
but  an  appendage  constituting  a  part  of  it. 

The  view  taken  upon  the  main  question  renders  it  unnecessary  to  notice  the 
technical  objections  taken  to  the  removal.  The  cause  mus.t  be  remanded  to 
the  state  court  with  costs  against  the  party  removing  it;  and  it  is  so  ordered. 
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HYDE  vj  RUBLE. 
(14  Otto,  407-410.    1881.) 

Error  to  U.  S.  Circuit  Court,  District  of  Minnesota. 

Opinion  by  Waite,  C.  J. 

Statement  of  Facts. —  This  was  a  suit  begun  by  Kuble  and  Green,  on  the 
6th  of  March,  1880,  in  a  state  court  of  Minnesota,  upon  an  alleged  contract 
of  bailment  made  by  the  defendants  as  partners.  The  amount  involved  was 
a  little  more  than  $500.  The  plaintiffs  were  citissens  of  Minnesota.  Only  one 
defendant,  Eowell,  was  a  citizen  of  that  state.  The  business  of  the  alleged 
partnership  was  carried  on  there.  He  filed  a  separate  answer  to  the  com- 
plaint, in  which  he  denied  the  existence  of  any  partnership  between  himself 
and  the  other  defendants,  and  set  up  a  full  performance  of  the  contract  on 
his  part.  The  other  defendants  joined  in  a  separate  answer  for  themselves, 
in  which  they  denied  any  partnership  with  him,  and  any  contract  between 
themselves  and  the  plaintiffs.  They  also  denied  generally  all  the  allegations 
of  the  complaint. 

On  the  12th  of  April,  1880,  after  these  answers  were  in,  all  the  defendants, 
including  Kowell,  filed  in  the  state  court  a  petition  for  the  removal  of  the 
suit  to  the  circuit  court  of  the  United  States  for  the  district  of  Minnesota,  on 
the  ground  of  the  citizenship  of  the  parties.  At  the  next  term  of  the  circuit 
coi^rt  the  cause  was  remanded  to  the  state  court.  This  order  was  entered  in 
the  circuit  court  July  31,  1880,  and  a  copy  thereof  filed  in  the  state  court  on 
the  11th  of  August.  On  the  12th  of  January,  1881,  at  a  term  of  the  state 
court  which  began  on  the  10th  df  that  month,  another  petition  was  filed, 
bv  all  the  defendants  who  were  not  citizens  of  Minnesota,  for  a  removal  of 
the  suit,  as  to  themselves,  on  the  ground  that  there  could  be  a. final  determina- 
tion of  the  controversy,  so  far  as  it  concerned  them,  without  the  presence  ot 
Eowell  as  a  party.  It  is  not  contended  that  this  petition  was  filed  in  time  to 
effect  a  removal  under  the  second  clause  of  the  second  section  of  the  act  of 
March  3,  1875,  chapter  137  (18  Stat.,  pt.  3,  p.  470);  but  the  state  court,  under 
the  second  clause  of  section  639  of  the  Revised  Statutes,  ordered  a  removal, 
so  far  as  concerned  the  petitioning  defendants,  leaving  the  suit  to  proceed  in 
that  court  as  to  Eowell.  When  the  case  was  docketed  in  the  circuit  court 
under  this  second  removal  it  was  again  remanded.  To  reverse  these  several, 
orders  of  the  circuit  court  this  writ  of  error  ha3  been  brought  by  the  defend- 
ants. 

This  action  is  clearly  one  sounding  the  contract  and  not  in  tort  Accord- 
ing to  the  allegations  of  the  complaint  the  plaintiffs  stored,  at  an  agreed 
rate,  their  wheat  with  the  defendants,  who  undertook  to  buy  it  and  pay  for  it 
at  the  market  price  whenever  the  .plaintiffs  wantbd  to  sell.  The  action  is 
brought  to  recover  what  is  alleged  to  be  due  on  the  price  according  to  the 
terms  of  this  contract.  All  the  allegations  of  wrongful  conversion  are  im- 
material, and  in  no  way  change  the  character  of  the  suit. 

§  4125.  When  a  suit  can^  and  when  it  cannot^  he  removed  from  a  state  to  a 
federal  court  under  section  2  of  the  act  of  March  ^,  1875^  cha/pter  137  {18  Stett^j 
pt.  3,  p,  PO). 

The  suit,  then,  as  it  stands  on  the  complaint  is  in  respect  to  a  controversy 
between  the  parties  as  to  the  liability  of  the  defendants  on  a  single  contract. 
One  ground  of  defense  is  that  there  was  no  partnership  between  the  defend- 
ants, and  that  Eowell  alone  was  bound  by  the  contract  that  was  made;  and 
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another  that  the  contract,  by  whomsoever  made,  had  been  fully  performed. 
Clearly,  then,  under  our  rulings  in  Removal  Cases,  100  U.  S.,  457,  and  Blake 
V.  McKim,  103  id.,  336,  the  case  was  not  removable  under  the  first  clause  of 
the  second  section  of  the  act  of  1875,  because  all  the  parties  on  one  side  of  the 
controversy  were  not  citizens  of  different  states  from  those  on  the  other. 

Neither  do  we  think  it  was  removable  under  the  second  clause  of  the  same 
section  on  the  ground  that  there  was  in  the  suit  a  separate  controversy  wholly 
between  citizens  of  different  states.  To  entitle  a  party  to  a  removal  under  this 
clause  there  must  exist  in  the  suit  a  separate  and  distinct  cause  of  action  in 
respect  to  which  all  the  necessary  parties  on  one  side  are  citizens  of  different 
states  from  those  on  the  other.  Thus  in  Barney  v.  Latham,  103  id.,  205,  two 
separate  and  distinct  controversies  were  directly  involved:  one  as  to  the  lands 
held  by  the  Winona  &  St.  Peter  Land  Company,  in  respect  to  which  the  land 
company  was  the  only  necessary  party  on  one  side  and  the  plaintiff  on  the 
other;  and  the  second  as  to  the  moneys  collected  from  the  sales  of  lands  be- 
fore the  land  company  was  formed,  and  as  to  which  only  the  natural  persons 
named  as  defendants  were  the  necessary  party  on  one  side  and  the  plaintiffs 
on  the  other.  One  was  a  controversy  about  the  land  and  the  other  about  the 
money.  Separate  suits,  each  distinct  in  itself,  might  have  been  properly 
brought  on  these  two  separate  causes  of  action,  and  complete  relief  afforded 
^  in  each  suit  as  to  the  particular  controversy  involved.  In  that  about  the  land 
the  land  company  would  have  been  the  only  necessary  defendant,  and  in  that 
about  the  money  the  natural  persons  need  only  have  been  brought  in.  In  that 
about  the  land  there  could  not  have  been  a  removal,  because  the  parties  on 
both  sides  would  have  been  citizens  of  the  same  state;  while  in  that  about  the 
money  there  could  have  been,  as  the  plaintiffs  would  all  be  citizens  of  one 
state,  while  the  defendants  would  all  be  citizens  of  another.  When  two  such 
causes  of  action  are  found  united  in  one  suit,  we  held  in  the  case  last  cited 
there  could  be  a  removal  of  the  whole  suit  on  the  petition  of  one  or  more  of 
the  plaintiffs  or  defendants  interested  in  the  controversy,  which,  if  it  had  been 
sued  on  alone,  would  be  removable.  But  that,  we  think,  does  not  meet  the 
requirements  of  this  case.  This  suit  presents  but  a  single  cause  of  action ;  that 
is  to  say,  a  single  controversy.  The  issues  made  b}^  the  pleadings  do  not  cre- 
ate separate  controversies,  but  only  show  the  questions  which  are  in  dispute 
between  the  parties  as  to  their  one  controversy. 

The  suit  is,  therefore,  governed  by  the  principles  applied  in  Removal  Cases 
and  Blake  v.  McKim,  rather  than  those  in  Barney  v.  Latham,  and  was  prop- 
erly remanded.  The  second  clause  of  section  639  of  the  Eevised  Statutes  was, 
as  we  think,  repealed  by  the  act  of  1875,  and,  as  the  second  petition  for  re- ' 
moval  was  not  tiled  in  time  under  the  act  of  1875,  it  was  of  no  avail.  The 
whole  case  depends  on  the  first  petition.    The  order  to  remand  is  affirmed. 

§  4186.  Separable  controTersles  —  RemoTal  of  part.—  The  plaintiff  petitioned  to  remove 
"  nnder  the  acts  of  1867  and  1875  *'  a  suit  in  which  there  were  several  defendants  and  several 
controversies,  and  filed  the  affidavit  of  local  prejudice  required  by  the  former  act.  Held,  if 
one  of  those  controversies  was  wholly  between  the  plaintiff  and  a  citizen  of  another  state, 
the  whole  suit  could  be  removed  by  the  plaintiff  at  aay  time  before  trial  or  final  hearing, 
under  the  act  of  1867.    Farmers'  Loan  Co.  v.  C.  P.  <&  S.  W.  R.  R.  Co.,*  9  Biss.,  183. 

§  4127.  The  plaintiff  A.  and  one  of  the  defendants,  who  was  a  sheriff,  were  citizens  of 
Iowa;  the  other  defendant,  R.,  was  a  citizen  of  Illinois.  The  plaintiff,  a  judgment  creditor 
of  the  D.  Company,  purchased  real  estate  belonging  to  the  company,  sold  on  execution,  and 
claimed  certain  machinery  as  fixture.  R.,  a  junior  judgment  creditor  of  the  company, 
claiming  that  the  machinery  did  not  pfCss,  ordered  the  defendant  sheriff  to  levy  upon  such 
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machinery,  which  the  sheriff  did.  The  plaintiff  then  brought  this  bill  to  restrain  the  defend- 
ants from  selling  under  the  levy.  R.  filed  a  petition  for  removal  under  the  act  of  Jaly  27, 
1866.  On  motion  to  remand,  held^  there  could  be  a  final  determination  of  the  controversy 
between  the  plaintiff  and  R.  without  the  presence  of  the  sheriff,  and  therefore  R  could  re- 
move the  part  of  the  case  as  to  him,  leaving  the  case  against  the  sheriff  pending  in  the  state 
court.  If  the  plaintiff  succeeded,  the  sheriff,  as  R.'s  agent,  would  be  bound  by  the  decree, 
and  any  damages  decreed  against  the  sheriff,  if  not  satisfied  by  R.,  could  be  recovered  in  the 
state  court.  If  R.  succeeded,  that  would  dispose  of  the  plaintiff's  case  against  the  sheriff  in 
the  state  court.     Allen  v.  Ryerson,*  2  Dill.,  501. 

g  41 2S.  Under  the  act  of  July  27,  1866,  two  out  of  several  defendants  cannot  remove  the 
suit  as  between  the  plaintiff  and  themselves,  unless  there  can  be  a  final  determination  of  the 
controversy  as  regards  themselves  without  the  presence  of  the  other  defendants.  Under  the 
act  of  March  2,  1S67,  all  the  defendants  who  are  not  merely  nominal  parties  must  be  citizeDS 
of  a  state  or  states  other  than  the  state  in  which  the  suit  is  brought,  and  must  unite  in  the 
petition.     Bixby  v.  Couse,*  8  Blatch.,  73. 

§  4129.  Plaintiff  brought  a  bill  to  quiet  title  against  several  defendants,  all  citizens  of  the 
same  state  as  the  plaintiff  except  one,  who  were  settring  up  a  claim  to  certain  land  in  the  pos- 
session of  the  plaintiff.  If  the  defendants  had  any  title  it  was  as  tenants  in  common.  The 
whole  suit  was  removed  under  the  act  of  July  27,  1866,  on  petition  of  all  the  defendants  who 
had  appeared  at  the  time  of  removal.  Held,  the  suit  must  be  remanded  as  to  all  the  defend- 
ants except  the  non-resident;  but,  as  to  her,  the  interest  of  each  tenant  in  common  beingdis- 
tinct  from  that  of  the  others,  there  was  a  controversy  with  the  plaintiff  which  could  be  de- 
termined between  them  without  the  presence  of  the  other  defendants ;  and  she  was,  therefore, 
entitled  to  remove  the  controversy  between  the  plaintiff  and  her  under  the  above  act,  leaving 
the  controversy  as  to  the  other  defendants  to  continue  in  the  state  court.  Field  v.  Lowds- 
dale,*  Deady,  288. 

§  4130.  Where  a  joint  action  is  brought  against  two  non-residents  in  a  state  court  and 
only  one  is  served,  and  he  removes  the  cause  to  the  federal  court,  the  plaintiff  may  have  pro- 
cess from  the  federal  court  against  the  other  defendant,  or  the  cause  may  proceed  without 
him.     Fallis  r.  McArthur,*  1  Bond,  100. 

§  4131.  Where  a  suit  in  equity  was  brought  by  a  corporation  against  three  defendants, 
two  of  whom  were  citizens  of  the  same  state  with  the  plaintiff,  and  the  third  a  citizen  of  an- 
other state,  and  the  two  answered  disclaiming  all  interest,  and  the  third  answered  to  the 
merits,  held^  that  the  third  might  remove  the  case  under  the  second  subdivision  of  section  639. 
N.  J.  Zinc  Co.  V,  Trotter,*  17  Am.  L.  Reg.  (N.  S.),  376. 

§  4132.  under  act  of  1875. —  A  suit  was  brought  in  a  state  court  of  Oregon  against  a 

citizen  of  California  to  quiet  the  title  to  certain  lands;  and  citizens  of  Oregon  were  joined  as 
defendants,  with  whom  the  citizen  of  California  was  tenant  in  common.  Held,  under  the  cir- 
cumstances of  the  case,  the  controversy  was  a  separable  one,  and  under  section  2  of  the  act  of 
March  3,  1875,  the  citizen  of  California  could  remove  the  suit.  Groodenough  v.  Warren,  5 
Saw.,  494. 

§  4133.  The  second  clause  of  the  second  section  of  the  act  of  March  3,  1875,  allows  a  re- 
moval in  all  cases  where  there  is  in  a  suit  a  controversy  wholly  between  citizens  of  different 
states  which  can  be  fully  determined  without  the  presence  of  the  other  parties  to  the  suit. 
In  such  case  any  one  of  the  parties  to  the  separable  controversy  may  remove,  although  all  his 
co-parties  in  the  suit  may  be  citizens  of  the  same  state  as  himself;  such  clause  not  l)eing  lim- 
ited to  cases  where  the  unnecessary  party  is  a  citizen  of  the  same  state  as  the  opposite  party 
to  the  suit.     Smith  v.  McKay,*  4  Fed.  R.,  353. 

§  4134.  A  bill  for  an  injunction  against  the  use  of  certain  wharf  property  being  brought 
against  the  defendants,  they  **  called  in  warranty"  upon  the  legal  owners  of  the  property  to 
defend  the  case,  the  original  defendants  being  mere  licensees.  The  original  defendants  were 
citizens  of  the  same  state  as  the  plaintiff,  and  the  legal  owners,  citizens  of  another  stale,  hav- 
ing filed  a  petition  for  removal  under  the  act  of  1875,  it  was  contended  that  the  United  States 
court  had  no  jurisdiction.  Held,  the  case  could  be  fully  determined  as  between  the  plaintii? 
and  the  legal  owners  without  the  presence  of  the  original  defendants,  and  hence  there  was  a 
controversy  wholly  between  citizens  of  different  states,  which  was  removable  under  section  3 
of  the  above  act     EUerman  v,  N.  O.,  M.  &  T.  R.  R  Co.,*  2  Woods,  120. 

§  4135.  A  bondholder  of  a  railroad  company  brought  a  bill  against  the  company,  its  oflS- 
cers  and  the  trustees  of  the  mortgage  to  determine  the  validity  of  the  bonds  and  mori- 
gage.  Certain  judgment  creditors  were  afterwards  joined  as  defendants,  their  rights  being 
subject  to  the  prior  lien  of  the  bondholders.  It  was  sought  to  remove  the  cause  under  the 
act  of  1875  upon  the  petition  of  the  company,  the  officers  and  the  trustees.  Held,  there 
was  a  controversy  wholly  between  the  trustees  as  representatives  of  the  bond  creditors  and 
the  railroad  company ;  and  if  the  parties  to  this  separate  controversy  were  citizens  of  differ- 
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ent  states,  then  the  whole  suit  is  removable  upon  the  petition  of  either  plaintiff  or  the  de- 
fendant in  such  separate  controversy.     Osgood  v.  Chicago,  D.  &  V.  R.  R.  Co.,*  6  Biss.,  330. 

g  4186.  G.  D.  Snow  conveyed  land  to  C.  as  trustee  to  secure  certain  notes  held  by  W.  G.  D. 
Snow  having  died,  the  land  was  conveyed  by  his  executor.  Smith,  to  W.  R.  Snow,  trustee  for 
Marcia  Snow,  the  widow,  Harriet  Suow,'Joining  in  the  conveyance,  by  which  deed  W.  R. 
Snow  agreed  to  pay  any  balance  due  on  the  notes.  Harriet  Snow  then  boup^ht  the  notes,  and 
three  years  afterwards  W.,  thinkin'g  the  notes  had  been  paid,  executed  a  release  fortiie  land. 
C,  upon  the  claim  that  the  notes  were  still  unpaid,  advertised  the  land  for  sale;  and  W.  R. 
Snow,  as  trustee  for  Marcia  Snow,  then  brought  a  bill  for  an  injunction  of  the  sale  against 
C,  Smith  and  Harriet  Snow.  The  suit  was  brought  in  Virginia,  of  which  state  the  plaintiff 
was  a  citizen.  Smith  and  Harriet  Snow  were  citizens  of  Minnesota,  and  C.  of  the  District  of 
Columbia.  The  defendants  having  filed  a  removal  petition  in  which  they  all  joined  under  the 
act  of  1S75,  it  was  contended  that  the  case  could  not  be  removed,  since  C.  was  not  a  citizen  of 
a  state.  Held,  there  were  two  distinct  controversies  in  the  suit:  one  between  the  plaintiff  and 
Smith  and  Harriet  Snow  as  to  the  status  of  the  notes;  the  other  between  the  plaintiff  and  C. 
as  to  the  effect  of  the  release  on  the  title  to  the  land.  The  former  controvei*sy  was  entirely 
between  citizens  of  different  states  and  could  be  decided  without  the  presence  of  C.  There- 
fore the  whole  suit  could  be  removed  by  either  party  to  such  controversy.  It  made  no  dif- 
ference that  C.  joined  in  the  petition.  Such  joinder  cannot  defeat  the  rights  of  the  other ^ 
defendants.     Snow  v.  Smith.*  4  Hughes,  204. 

§4187.  A  statute  of  Texas  provides  that  if  a  party  is  sued  for  lands  the  real  owner  or 
warrantor  may  make  himself,  or  may  be  made,  a  party  defendant,  and  is  then  entitled  to 
make  the  same  defense  as  if  he  had  been  the  original  defendant ;  and  it  is  also  provided  that 
final  judgment  rendered  in  an  action  for  the  recovery  of  real  estate  shall  be  conclusive  as  to 
the  title  or  right  of  possession  established  in  such  action  upon  the  party  against  whom  it  is 
recovered.  In  an  action  to  try  title  all  the  plaintiffs  and  all  the  defendants  were  citizens  of 
Texas,  except  the  defendant  H.,  who  had  been  brought  in  by  all  the  other  defendants  as  being 
the  ^runtor  and  warrantor  of  title  to  them,  and  who  was  a  citizen  of  New  York.  The  case  was 
removed,  and  on  motion  to  remand  on  the  ground  that  there  was  no  judgment  asked  against 
H.,  and  that  therefore  there  was  no  controversy  as  to  him  which  would  allow  him  to  remove 
the  suit,  held,  by  the  force  of  the  above  statutes,  there  was  a  controversy  between  the  plaint- 
iff and  H.  which  could  be  decided  without  the  presence  of  the  other  defendai^ts,  and,  there- 
fore, under  clause  2  of  section  2  of  the  act  of  1875,  the  whole  suit  could  be  removed.  Greene 
V.  Klinger.*  10  Fed.  R.,  689 

§  4188.  A  cestui  que  trust  under  a  will  brought  a  bill  against  the  trustees  thereunder,  alleg- 
ing wrongful  retention  of  rents  collected  from  S.  and  payable  to  the  plaintiff.  The  bill  prayed 
that  the  trustees  be  enjoined  from  collecting  rent  from  S. ;  that  they  account  to  plaintiff; 
that  they  be  removed;  that  other  trustees  be  appointed;  and  that  the  money  collected  be 
paid  over.  S.  was  joined  as  defendant,  and  also  the  executor  of  the  will,  against  whom  cer- 
tain other  relief  was  asked.  The  plaintiff,  S.,  and  M.,  one  of  the  executors,  were  citizens  of 
New  York,  where  the  suit  was  brought.  Both  the  trustees  were  citizens  of  another  state. 
Removal  w*as  resisted  on  the  ground  that  S.  and  M.,  being  citizens  of  the  same  state  as  the 
plaintiff,  the  federal  court  had  no  jurisdiction.  Hcldt  S.  and  the  executors  were  not  neces- 
sary parties  to  the  controversy  between  the  plaintiff  and  the  trustees;  for  the  relief  asked 
against  the  trustees  could  be  given  without  joining  any  one  else.  There  was  therefore  a  sepa- 
rable controversy  within  the  meaning  of  the  act  of  March  3,  1875,  and  the  whole  suit  was  re- 
movable on  petition  of  any  party  to  such  separable  controversy.  Stevens  t;.  Richardson,*  9 
Fed.  R.,  191. 

g  4189.  Complainant's  husband  loaned  monej'^to  M.,  and  promised  that  the  mortgage  given 
as  security  for  the  payment  of  such  loan  should  be  made  directly  to  the  complainant.  The 
mortgage  was  in  fact  made  to  B.,  who  assigned  it  to  the  complainant,  but  afterwards  refused 
to  surrender  the  papers  to  her,  claiming  ownership  in  himself.  The  bill  prayed  that  the  paper 
should  be  given  up  to  the  complainant;  and,  if  lost,  re-executed,  and  that  a  decree  be  made 
vesting  title  in  complainant  as  between  her  and  B.,  and  her  husband.  The  complainant  was 
a  citizen  of  New  York,  and  B.  of  New  Jersey;  but  the  complainant's  husband  and  M.  were  ' 
also  joined  as  defendants,  and  the  former  was  a  citizen  of  the  same  state  as  the  complainant. 
It  was  contended,  therefore,  on  motion  to  remand,  after  removal,  that  the  federal  court  had 
no  jurisdiction.  Held,  there  was  a  separable  controversy  within  the  meaning  of  the  second 
clause  of  the  second  section  of  the  act  of  March  3,  1875,  bt^tween  the  complainant  and  B.,  and 
the  suit  was,  therefore,  removable.  Moreover,  it  seems  that  if,  as  here,  the  petitioners  for  re- 
moval were  B.  and  the  husband,  the  removal  could  take  place  under  the  first  clause  of  the 
above  section,  since  the  other  defendant,  M.,  is  a  mere  formal  party;  and  such  clause  provides 
for  a  removal  when  there  is  a  controversy  between  citizens  of  different  btates  and  one  or  other 
of  the  parties  petitions  for  it.     Ruck  man  t\  Ruck  man,*  1  Fed.  R.,  5S7. 
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§  4140.  The  plaintiff  brought  a  creditor's  bill  to  reach  certain  property  alleged  to  have  been 
fraudulently  conveyed  by  the  N.  Ck>mpany.  There  were  two  different  oonveyances  at  differ- 
ent times,  one  from  the  N.  Company  to  the  defendant,  the  K.  Company ;  and  one  from  the 
N.  Company  to  the  defendant,  D.  D.  was  a  citizen  of  the  same  state  as  the  plaintiff ;  but  the 
K.  Company  was  a  citizen  of  a  different  state,  and  as  such  removed  the  case  under  the  act  of 
1875.  On  motion  to  remand,  held,  the  conveyance  to  D.  had  no  necessary  connection  with 
the  conveyance  to  the  K.  Company.  There  was  therefore  a  controversy  between  the  plaint- 
iff and  the  K.  Company,  which  was  separable  from  the  controversy  between  the  plaintiff 
and  D.,  under  the  second  clause  of  the  second  section  of  the  above  act;  and  the  whole  suit 
was  therefore  removable  on  the  petition  of  the  K.  Company.  It  seems,  construing  the  act  of 
1875  with  the  provisions  of  the  constitution,  that  if  D.  bad  joined  in  the  removal  petition  the 
case  would  have  been  removable  under  the  first  clause  of  the  second  section  of  the  above  act, 
the  only  difference  between  the  first  and  second  clauses  being  that  under  the  first  all  the 
parties,  plaintiff  or  defendant,  must  join  in  the  petition.  Sheldon  v.  Keokuk,  etc.,  Co.,*  9 
Biss..  807. 

§  4141.  The  plaintiff  sold  mining  property  to  the  defendants  H.  and  R  C.  R.  upon  condi- 
tion that  they  would  assume  certain  indebtedness.  This  not  being  paid,  plaintiff  brought  a 
bill  to  establish  a  lien  on  the  property.  The  bill  also  sought  to  charge  J.  R  as  a  partner  with 
•H.  and  E.  C.  R.  in  this  transaction.  The  defendant  E.  C.  R.  had  mortgaged  the  property 
twice,  and  the  bill  sought  to  establish  the  priority  of  his  lien  over  that  of  the  mortgagees. 
The  bill  also  asked  for  an  account  of  the  proceeds  of  certain  gold  dust  taken  out  of  the  mine 
against  H.  and  E.  C.  R.  H.  and  E.  C.  R.  and  J.  R.  were  citizens  of  a  different  state  from  the 
plaintiff.  There  were  a  number  of  other  defendants,  the  mortgagees  under  the  mortgage 
given  by  E.  C.  R.,  and  persons  to  whom  some  of  the  indebtedness  assumed  by  H.  and  E.  C.  R. 
was  still  due;  but  they  were  all  of  the  same  state  as  the  plaintiff.  J.  R.  and  E.  C.  R.  removed 
the  case  under  the  act  of  1875.  On  motion  to  remand,  held,  there  were  several-  separate 
controversies  here,  each  between  the  plaintiff  on  one  side  and  H.,  E.  C.  R.  and  J.  R.,  or  one 
or  more  of  them,  on  the  other,  and,  whatever  might  be  the  other  controversies  in  the  suit,  the 
whole  suit  was  removable  on  the  petition  of  any  party  to  one  of  these  separable  controversies 
under  the  second  blause  of  the  second  section  of  the  act  of  March  3, 1875.  By  bee  v.  Hawkett,* 
6  Saw.,  593. 

§  4142.  Plaintiffs,  who  were  stockholders  of  a  lumber  company,  brought  a  bill  against  the 
company  to  set  aside  a  chattel  mortgage  given  by  itj  and  joined^  the  M.  Bank,  which  was 
the  mortgagee,  and  also  certain  stockholders  of  the  company.  After  the  suit  was  begun 
the  parties  agreed  to  the  appointment  of  a  receiver  who  should  wind  up  the  affairs  of  the 
company.  The  M.  Bank  then  presented  a  petition  asking  that  its  claim  against  the  company 
be  allowed  and  preferred.  This  was  referred  to  a  certain  party  to  take  testimony.  The  bank 
then  filed  an  answer  to  the  bill,  setting  up  its  claim  against  the  company,  as  set  forth  in  the 
previous  petition,  and  petitioned  for  removal  under  the  act  of  1875.  Heldf  there  was  a  con- 
troversy here  wholly  between  the  bank  on  one  side  and  the  company  on  the  other ;  and  since 
they  were  citizens  of  different  states  the  suit  was  removable.  Ketchum  v.  Lumber  Co.,*  4 
Fed.  R.,  180. 

§  4148.  Plaintiff  brought  a  bill  claiming  that  certain  land  was  subject  to  a  trust  in  her 
favor  paramount  to  a  mortgage  of  the  land  held  by  M.,  under  which  M.  was  about  to  sell; 
and  asking  that  the  sale  be  enjoined  until  the  trust  could  be  declared.  M.  was  a  citizen  of  a 
different  state  from  the  plaintiff ;  but  the  other  defendants,  who  were  B.,  the  trustee  under  the 
alleged  deed  of  trust  to  the  plaintiff,  and  G.,  the  husband  of  the  plaintiff  who  made  such  deed, 
were  citizens  of  the  same  state.  M.  sought  to  remove  under  the  acts  of  1S66  and  1875.  H^d, 
the  second  section  of  the  act  of  1875  means  that  where  there  are  substantial  parties,  citizens 
of  different  states,  on  opposite  sides  of  the  cause,  although  there  are  parties  on  opposite  sides 
w^ho  are  citizens  of  the  same  state,  there  may  be  removal  provided  all  the  plaintiffs  or  all  the 
defendants  join  in  the  petition.  If,  on  the  other  hand,  all  the  parties  plaintiff  or  defendant 
are  citizens  of  the  same  state,  then  any  one  or  more  may  petition.  In  this  case  B.  and  G. 
were  substantial  parties  to  the  controversy;  and  as  they  did  not  join  in  the  petition  the  case 
could  not  be  removed  under  the  act  of  1875.  But  the  act  of  July  27,  1866,  was  not  repealed 
by  that  of  1875 ;  and  under  the  former  this  case  could  be  removed,  since  the  controversy  be- 
tween the  plaintiff  and  M.  could  be  settled  without  the  presence  of  the  other  parties.  Girai^ 
dey  v.  Moore,*  8  Woods,  897. 

§  4144.  Plaintiff,  a  stockholder  in  the  D.  Company,  brought  a  bill  against  the  company  and 
certain  trustees  thereof,  alleging  that  the  latter  had  been  guilty  of  fraud,  and  asking  for  an 
accounting  against  the  K.  Company,  joined  as  defendant,  and  for  a  decree  in  favor  of  the  D. 
Company  for  any  balance  found  due  to  it  from  the  K.  Company.  The  D.  Company  and  two 
defendants,  against  whom  no  relief  was  asked  and  who  were  merely  nominal  parties,  were 
citizens  of  the  same  state  as  the  plaintiff.     All  the   other  defendants  were  citizens  of  other 
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-steteSh  The  K  Company  and  some  of  the  individual  defendants,  but  not  all,  filed  a  petition 
under  the  act  of  1875  and  the  oase  was  removed.  On  motion  to  remand,  Jidd,  the  real  con- 
troversy  was  between  the  plaintiffs  and  the  D.  Company,  on  one  side,  and  the  K.  Company 
and  individual  defendants,  on  the  other.  The  D.  Company  should  be  plaintiff,  but,  being  in 
the  control  of  the  defendants  and  having  refused  to  bring  the  suit,  it  had  to  be  joined  as 
party  defendant  by  the  plaintiff  stockholder.  There  waa  a  controversy,  therefore,  between 
•citiaens  of  different  statee,  and,  this  being  so,  any  one  party  to  it  could  remove  the  suit. 
Arapahoe  Co.  v.  Kansas  Pacific  R.  Co.,*  4  Dill.,  277. 

g  414^  Under  the  act  of  March  8,  1875,  where  the  amount  in  controversy,  exclusive  of 
coeta,  exceeds  the  sum  of  9500,  where  the  suit  is  by  a  plaintiff  of  one  state  against  several 
defendants  of  another  state,  and  the  controversy  is  wholly  between  the  plaintiff  and  the  de<- 
fendants  and  can  be  fully  determined  between  them,  either  defendant,  actually  interested, 
may  remove  the  suit  to  the  federal  court.    Stapleton  v,  Reynolds,*  16  Am.  L.  Reg.  (N.  S.),  48. 

§  41 46*  Since  the  passage  of  the  act  of  1875  a  part  of  a  case  cannot  be  removed ;  but  if,  by 
mistake,  the  petition  asks  for  the  removal  of  only  a  part,  and  only  that  portion  of  the  record 
which  relates  to  such  part  iis  filed  in  the  federal  court,  the  part  of  the  case  removed  will  not 
he  remanded,  provided  the  petition  sets  out  facts  sufficient  to  effect  a  removal  under  the  sec- 
ond clause  of  section  2  of  the  act  of  1875,  since  the  federal  court  has  gained,  and  the  state 
court  has  lost,  jurisdiction  over  the  whole  case  as  soon  as  such  facts  are  duly  set  forth.  Clafk 
o.  Chicago,  etc.,  R.  Co.,* 8  McC,  591. 

§4147.  An  action  against  two  joint  tort-feasors,  each  of  whom  is  liable,  is  a  separate  con- 
troversy under  the' act  of  1875,  and  if  one  is  a  citizen  of  a  different  state  from  the  plaintiff 
he  may  remove  the  entire  case.    Ibid, 

g  4148.  Gontroversien  not  separable. —  A  testator  left  property  to  his  executors  in  trust  to 
|Mky  the  income  to  his  daughter  during  her  life,  and  after  her  death  to  her  children,  the  princi- 
pal sum  to  be  paid  to  the  latter  on  becoming  of  age.  If  the  daughter  died  leaving  no  children, 
or  if  the  latter  died  before  arriving  at  full  age,  then  the  principal  was  to  go  to  two  corpora- 
tions. The  daiighter,  as  heir-at-law,  brought  a  bill  to  declare  this  will  void  on  account  of  the 
testator*s  unsoundness  of  mind  against  the  executors  and  trustees,  who  were  citizens  of  the 
aame  state  as  the  complainant,  and  the  corporations,  who  were  citizens  of  another  state.  The 
latter  having  attempted  to  remove  the  case  on  the  ground  that  there  waa  a  separable  contro- 
versy as  between  the  plaintiff  and  them,  held,  such  a  suit  is  inadmissible.  The  controversy 
between  the  complainant  and  the  corporations  cannot  be  decided  without  the  presence  of  the 
other  defendants  as  trustees  for  the  complainant  under  the  wilL  Price  v.  Foreman,*  12  Fed. 
R.,  ,801. 

§  4149.  Several  stockholders  of  a  railroad  company  brought  a  bill  against  the  company  to 
have  certain  shares  of  stock  issued  by  its  president  declared  invalid.  The  stock  had  been 
issued  to  a  second  company,  which  was  joined  as  defendant,  and  there  was  no  controversy 
aa  to  the  ownership  of  the  stock  if  it  were  valid.  An  officer  of  the  company  to  which  the 
stock  had  been  issued  attempted  to  remove  the  case  on  the  ground  that  thei*e  was  a  separable 
•controversy  between  the  plaintiff  and  him.  Held,  there  was  no  controversy  in  the  case  wholly 
between  the  plaintiff  and  the  officer.    Sbumway  v.  Chicago,  etc.,  R  Co.,*  4  Fed.  R,  885. 

§  4150.  A  bill  was  brought  by  the  plaintiff  against  T.  to  foreclose  the  equity  in  five  shares 
in  certain  lands  given  by  T.  as  collateral  security  for  the  payment  of  his  bond,  which  bond 
had  been  assigned  to  the  plaintiff,  and  on  which  a  lArge  sum  was  overdue.  The  plaintiff  waa 
■a  citizen  of  Massachusetts  and  T.  of  New  Hampshire,  but  by  amended  bill  the  plaintiff  brought 
in  as  defendant  C,  who  had  purchased  one  of  the  shares  in  the  land  from  T.,  and  who  was  a 
•citizen  of  Massachusetts.  T.  attempted  to  remove  the  case  as  containing  a  controversy  wholly 
between  the  plaintiff  and  himself.  Held,  it  was  the  right  of  the  plaintiff  to  have  a  single 
foreclosure.  T.  had  no  right  to  say  that  there  was  a  controversy  concerning  his  four  shares 
if  either  the  plaintiff  or  C.  wished  the  controversy  as  to  the  whole  five  to  be  disposed  of.  There 
is  no  controversy,  therefore,  wholly  between  the  plaintiff  and  T.,  and  the  suit  cannot  be  re- 
moved.    Merchants*  Bank  v.  Thompson,*  4  Fed.  R.,  876. 

§4151.  L.  gave  a  mortgage  to  the  defendant  company  of  certain  land,  and  then  conveyed 
the  land  subject  to  the  mortgage  to  B.,  who  in  turn  conveyed  to  the  plaintiff,  also  subject  to 
ihe  mortgage.  To  secure  the  performance  of  an  agreement  by  him,  which  was  part  of  the 
consideration  for  the  conveyance  to  him,  the  plaintiff  made  a  deed  of  trust  of  the  land  to  B. 
The  agreement  was  duly  performed,  but  B.,  representing  that  he  held  a  second  mortgage, 
purchased  of  the  company  its  debt  secured  by  the  L.  mortgage,  which  debt  the  bank  assigned 
to  R  without  recourse.  B.  then  sold  the  property  under  the  L.  mortgage  to  Y.,  who  ap- 
peared to  have  acted  as  his  agent,  and  Y.  afterwards  conveyed  to  B.  The  plaintiff  had  no 
notice  of  the  sale.  The  plaintiff  then  brought  a  bill  to  redeem,  claiming  that  all  the  proceed- 
ings through  which  B.  acquired  his  title  were  void.  The  plaintiff  and  B.  were  citizens  of 
Illinois,  where  the  suit  was  brought.     The  company  and  Y.  were  citizens  of  another  state.   On 
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motion  to  remand  after  removal,  heldy  the  only  real  controTersy  was  between  the  plaintiff 
and  B.  Y.  had  conveyed  his  interest  to  B.,  and  the  company  bad  assigned  its  debt  toB. 
without  recourse.  Therefore  the  suit  was  substantially  between  citizens  of  the  same  state,, 
and  there  could  be  no  removal.    Ryan  v.  Young,*  9  Biss.,  68. 

§  4152.  under  aet  of  1875. —  A  will  was  offered  for  probate  in  the  state  court  of  Mich- 
igan, and  was  contested  by  the  heirs  at  law,  who  were  citizens  of  that  state.  Four  executors 
presented  the  will,  of  whom  two  were  citizens  of  Michigan,  and  two  were  citizens  of  other  states. 
The  two  latter  attempted  to  remove  the  case  as  to  them,  on  the  ground  of  their  citizenship* 
under  the  act  of  1875.  Held^  the  controversy  was  single  and  indivisible,  and  therefore  there 
was  DO  coDtroversy  wholly  between  citizens  of  different  states,  and  consequently  there  could 
be  no  removal.    Fraser  v,  Jennison,*  16  Otto,  191. 

§  41 58.  The  plaintiff  sued  several  defendants  to  recover  possession  of  certain  lands.  All 
the  parties  were  citizens  of  New  York,  except  two  of  the  defendants,  who  answered  separately, 
claiming  neither  title  nor  possession.  The  case,  after  removal  under  the  act  of  1875,  was  re- 
manded on  the  ground  that  the  real  controversy  was  between  citizens  of  the  same  state ;  and 
that  the  controversy  t)etween  the  plaintiff  and  two  non-resident  defendants  was  a  mere  ad- 
junct to  the  principal  dispute.  On  error  from  the  supreme  court  of  the  United  States,  held, 
the  order  to  remand  must  be  affirmed.     Corbin  v.  Van  Brunt,*  15  Otto,  576. 

§  4154.  Insured  property  was  destroyed  by  fire  owing  to  the  alleged  negligence  of  the  de- 
fendant. The  insurance  company  paid  the  amount  of  its  policy,  which  did  not  cover  the 
entire  loss,  and  then  joined  with  the  owner  of  the  property  in  a  suit  against  the  defendant. 
The  owner  and  the  defendant  were  citizens  of  the  same  state;  and  the  plaintiff  insurance 
company  was  a  citizen  of  another  state.  Upon  motion  to  remand  after  removal,  held,  the 
act  of  the  defendant  gave  rise  to  but  one  liability.  The  cause  of  action  is  single,  and  both 
plaintiffs  are  first  parties  in  interest ;  and  the  controversy  is  as  much  between  one  plaintiff 
and  the  defendant  as  between  the  other  plaintiff  and  the  defendant.  Hence,  there  is  no  sep- 
arable controversy  in  the  suit,  and  the  suit  not  removable  under  the  second  clause  of  section 
2  of  the  act  of  March  3,  1875.  First  Presbyterian  Society  v.  Goodrich  Trans.  Co.,*  7  Fed.  R, 
257. 

§  41 55.  The  plaintiff's  guardian  and  two  others  joined  in  a  mortgage  of  certain  land  to  secure 
payment  of  indebtedness  to  a  certain  company;  and  afterwards  the  guardian  used  plaint- 
iff's money  to  decrease  this  indebtedness.  Prior  to  this  a  part  of  the  land  had  been  redeemed 
from  execution  sale  by  the  use  of  the  plaintiff's  money,  the  land  having  been  sold  as  the  prop- 
erty of  one  of  the  subsequent  mortgagors,  who  took  a  quitclaim  from  the  purchaser  under  the 
execution  sale  after  the  redemption.  The  plaintiff,  having  come  of  age,  filed  this  bill,  alleg- 
ing that  all  the  parties  had  knowledge  of  her  equities  throughout  the  various  transactions ;  and 
seeking,  as  to  the  part  of  the  land  redeemed  by  the  use  of  her  money,  to  establish  a  resulting 
trust  paramount  to  the  rights  of  the  mortgagees;  and  as  to  the  other  part  to  be  substituted  to 
the  company's  security  for  the  amount  of  the  mortgagor's  indebtedness  paid  by  the  use  of  her 
money.  The  mortgagors  and  the  mortgagee  were  joined  as  defendants.  The  former  were  of 
the  same  state  as  the  plaintiff,  the  latter  of  a  different.  The  latter  sought  to  remove  under 
the  ace  of  1875.  On  motion  to  remand,  held,  the  controversy  with  the  mortgagee  is  insepa- 
rable from  that  with  the  mortgagor,  since  both  mortgagor  and  mortgagee  are  charged  with 
notice  and  participation  in  the  fraud,  and  the  bill  is  really  one  to  establish  a  fraudulent  con- 
spiracy,    H^nce  the  case  cannot  be  removed.    Chester  v.  Chester,*  7  Fed.  R.,  1. 

g  415B.  Plaintiff  claimed  certain  land.  Defendants  S.  and  G.  recovered  a  judgment  against 
him;  and,  upon  the  execution  sale,  bought  the  land  themselves.  They  sold  to  B.,  taking  a» 
payment  his  notes  secured  by  a  deed  of  trust  of  the  land,  with  power  of  sale  to  H.  as  trustee. 
B.  conveyed  to  Y.  and  N.  Plaintiff,  claiming  that  the  title  was  still  in  him,  brought  a  bill  to 
set  aside  the  execution  sale  and  all  proceedings  and  conveyances  thereunder.  All  the  defend- 
ants were  citizens  of  the  same  state  as  the  plaintiff  except  H.,  S.  and  G.  It  was  contended 
that  there  was  a  controversy  wholly  between  the  plaintiff  and  H.,  or  between  the  plaintiff 
and  S.  and  G.  Heldf  H.  was  a  necessary  party  as  claiming  the  legal  title,  but  Y. -and  N.,  aa 
claiming  title  subject  to  the  payment  of  B.'s  notes,  were  also  necessary  parties  to  any  bill 
seeking  to  cancel  their  deeds.  The  controversy  between  the  plaintiff  and  S.  and  G.  was 
purely  incidental,  arising  simply  because  B.'s  notes  to  S.  and  G.,  secured  by  the  deed  of  the 
land,  had  not  been  paid,  and  was  not  a  separable  controversy.  Hence  there  was  no  controversy 
wholly  between  citizens  of  different  states,  and  the  suit  was  not  removable  under  the  act  of 
1875,  or  under  section  639,  Revised  Statutes,  supposing  the  latter  to  be  unrepealed.  Steinkubl 
V.  York,*  3  Flip..  876. 

§  4157.  One  of  several  defendants  who,  as  judgment  creditors,  have  attached  a  stock  of 
goods,  cannot,  under  section  2  of  the  act  of  March  8,  1875,  remove  on  the  ground  that  th& 
controversy  can  be  fully  determined  as  to  him  without  the  presence  of  the  other  defendants* 
Temple  v.  Smith,*  2  McC,  226. 
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§  4158.  Constmetion  of  act  of  1875. — The  scope  and  purpose  of  the  second  clause  of  the 
second  section  of  the  act  of  1875  is  to  allow  a  removal  only  when  the  controversy  is  so  com- 
pletely a  controversy  between  residents  or  citizens  of  different  states  that  the  determination 
of  that  controversy  would  settle  the  whole  suit.  So,  where  a  suit  was  brought  under  the 
*' burnt  records  act"  of  Illinois  to  establish  the  title  to  land,  and  under  the  statute  all  those 
claiming  any  right  to  the  land  were  joined  as  defendants,  and  one  of  them,  a  non-resident 
claimiog  in  fee,  attempted  to  remove,  the  other  defendants  being  citizens  of  the  same  state 
as  the  plaintiff,  held,  the  whole  suit  could  tiot  be  determined  between  the  plaintiff  and  the  re- 
moving defendant,  for,  if  it  was  found  that  the  latter  had  no  title,  then  the  question  would 
be  still  open  between  the  plaintiff  and  the  other  defendants.  Therefore  the  suit  could  not  be 
removed.    Carraher  t?.  Brennan,*  7  Biss.,  497. 

§  4159.  The  removal  jurisdiction  of  the  federal  courts  under  the  act  of  1875  is  more  exten- 
sive than  their  original  jurisdiction  under  that  act ;  for  under  the  first  section  no  suit  can  be 
brought  in  a  federal  court  by  a  citizen  of  one  state  against  citizens  of  his  own  and  of  other 
vtates ;  whereas  under  the  second  section  a  suit,  begun  by  a  citizen  of  one  state  against  citi- 
cens  of  his  own  and  of  other  states,  may  be  removed,  provided  there  is  in  the  suit  a  separable 
controversy  within  the  provisions  of  that  section.  Karns  v.  Atlantic,  etc.,  R.  R  Co.,*  10  Fed. 
£.,  809. 

§  4 ICO.  The  act  of  March  3, 1875,  repealed  section  639,  Revised  Statutes,  at  least  so  far  as  the 
>atter  authorized  the  severance  of  a  case,  and  the  removal  of  a  part  thereof.  After  the  pas- 
sage of  the  latter  act,  if  there  is  a  removal  at  all  the  whole  case  is  removed.  Chambers  v, 
Holland,*  3  McC,  538. 

§  41G1.  Section  639,  Revised  Statutes,  was  repealed  by  the  act  of  March  8,  1875.  Under  the 
latter  act  a  part  of  a  cause  cannot  be  removed.  If  there  is  in  a  suit  a  controversy  between 
citizens  of  different  states  which  can  be  finally  determined  as  to  them  without  the  presence 
of  the  other  parties  to  the  suit,  then  the  whole  suit  may  be  removed  by  any  party  to  such 
separate  controversy.     Fertilizing  Company  v.  Carter,*  2  Hqghes,  217. 

§  41G2.  After  there  had  been  a  controversy  in  the  courts  of  a  state  lasting  for  twenty  years, 
concerning  the  ownership  of  certain  land;  two  parties  who  had  not  before  appeared  in  the 
rase  came  in,  and,  claiming  a  lien  for  improvements  on  part  of  the  land,  sought  to  remove 
Ihe  whole  cause  on  the  ground  that  there  was  a  separable  controversy  as  to  them.  Held,  the 
act  of  1875  requires  that  a  cause,  removed  on  the  ground  that  it  contains  a  separable  contro- 
versy, must  be  removed  in  its  entirety.  It  could  not  have  been  the  intention  of  congres.s  in 
passing  that  act  to  allow  parties  having  such  an  incidental  interest  as  above  to  remove  an 
entire  suit  after  it  had  been  for  so  long  litigated  in  the  state  courts.  Therefore,  in  such  a 
case  as  this,  a  removal  will  not  be  allowed.     Ellis  v.  Sisson,*  11  Fed.  R,  S53. 

^  41G3.  A  plaintiff  sued  two  defendants  in  an  ordinary  action  on  account  annexed.  It  was 
attempted  to  remove  the  case  by  petition  of  one  defendant  alone.  Held,  the  words  "  either 
party  "  in  the  first  clause  of  the  second  section  of  the  act  of  March  3,  1875,  undoubtedly  mean 
all  the  plaintiffs  or  all  the  defendants ;  the  second  claim  permits  any  one  plaintiff  or  defend- 
ant interested  in  a  separable  controversy  to  petition.  The  courts  have  construed  the  first 
clause  to  refer  to  ordinary  actions  at  law;  and  the  second  clause  to  suits  in  equity  where 
there  may  be  distinct  controversies  between  different  sets  of  plaintiffs  or  defendants.  There- 
fore, in  this  case  the  petition  being  made  by  one  defendant  only,  is  insufi&cient.  Maine  v, 
Gilman,*  11  Fed.  R.,  214. 

g  41 G4.  Plaintiff  sued  defendant  to  recover  certain  taxes  up  on  land  which  the  plaintiff  had 
paid  out,  and  sought  also  to  establish  a  lien  for  such  taxes  upon  the  land.  The  suit  was 
brought  in  a  state  court  of  Iowa,  and  both  plaintiff  and  defendant  were  citizens  of  that  state. 
L.,  a  citizen  of  New  York,  was  allowed  to  intervene  in  the  Ciiuse  under  the  state  practice,  as 
owner  of  the  land,  and  he  removed  the  cause  under  the  act  of  1875.  The  plaintiff  then  dis- 
missed his  claim  to  establish  a  lien,  leaving  only  the  action  to  recover  the  money  paid  out, 
and  moved  to  remand.  This  was  denied,  and  L.  was  allowed  to  file  a  cross-bill.  Subsequently, 
a  motion  to  remand  having  been  again  made,  held,  the  case  should  have  been  remanded  as 
scon  as  the  claim  to  establish  a  lien  was  dismissed,  since  this  left  in  the  case  only  a  contro- 
versy between  citizens  of  the  same  state,  and  any  proceedings  after  such  dismissal  of  claim 
were  after  the  jurisdiction  of  the  federal  court  had  ceased.  It  seems  that  when  the  plaintiff  has 
not  voluntarily  joined  a  citizen  of  his  own  state  with  a  citizen  of  another  state  as  defendants, 
but  such  joinder  results,  as  above,  from  the  act  of  a  defendant,  that  then,  construing  the  act  of 
1875  in  connection  with  the  constitution,  a  federal  court  has  no  jurisdiction  of  the  suit  under 
such  circumstances.  .  Iowa  Homestead  Co.  v,  Des  Moines,  etc.,  R.  R.  Co.,*  3  McC,  95. 

g  4165.  A  suit  was  brought  in  the  state  court  of  Iowa  by  Massachusetts  trustees  under  a 
railroad  mortgage  to  foreclose  against  the  debtor  railroad,  an  Iowa  corporation,  and  two 
corporations,  one  of  Illinois  and  the  other  of  Indiana,  which  claimed  liens  on  the  property  of 
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tfae  railroad.  The  plaintiff  removed  the  cane  under  the  act  of  1867.  It  was  moved  to  remand 
on  the  ground  that  all  the  defendants  were  not  citizens  of  the  state  where  the  suit  was  brought. 
Held,  although  prior  to  the  passage  of  the  act  of  1875  the  act  of  1867  would  probably  have 
been  so  construed  as  to  cause  this  case  to  be  remanded,  still,  construing  the  act  of  1867  in  the 
light  of  the  act  of  1875,  the  federal  court  will  take  jurisdiction  of  such  a  case  to  conform  with 
the  enlarged  spirit  of  the  later  act.    Bamham  v.  Chicago,  etc.,  R  Co.,  4  Dill.,  503w 

§  4166.  A  bill  was  brought  by  the  plaintiff,  H.,  who  was  a  stockholder  of  various  railway 
companies  which  had  been  consolidated,  and  by  certain  judgment  creditors  of  one  of  those 
companies,  against  the  consolidated  company,  reciting  that  there  were  judgments  against  the 
various  companies  which,  owing  to  the  consolidation,  it  was  not  known  how  to  collect,  and 
asking  for  tlie  appointment  of  a  receiver.  Tlie  plaintiffs  and  the  consolidated  company, 
which  was  the  sole  defendant  when  the  bill  was  brought,  were  citizens  of  Illinois  when  the 
suit  was  brought.  Afterwards  two  citizens  of  Great  Britain,  bondholders  in  the  various  com- 
panies, and  S.,  trustee  under  a  mortgage  executed  by  one  of  these  companies,  were  made 
parties  defendant,  and  petitioned  for  removal  under  the  act  of  1875,  on  the  ground  that  there 
was  a  controversy  wholly  between  the  plaintiffs  and  them.  Held,  to  the  bill  as  brought,  the 
company  was  a  necessary  party  defendant.  Moreover,  the  second  clause  of  the  second  section 
of  the  act  of  1875  does  not  allow  a  removal  because  there  is  in  a  suit. a  controversy  wholly  be- 
tween a  citizen  of  one  of  the  United  States  and  an  alien  or  aliens;  but  an  alien  may  remove 
a  cause  only  under  the  first  clause  of  the  above  section,  under  which  foreign  citizens  must 
constitute  the  entire  party,  plaintiff  or  defendant.    Harvey  v.  Railway  Co.,*  7  Biss.,  103. 

§4167.  Nominal  parties. —  The  citizenship  of  parties  only  nominally  interested  in  a  suit 
has  no  effect  one  way  or  the  other  in  determining  the  removability  of  the  suit.  Girardey  v, 
Moore,*  3  Woods,  897. 

§  4168.  The  citizenship  of  a  merely  formal  or  nominal  party  does  not  affect  removal.  So 
where  a  citizen  of  the  same  state  as  the  plaintiffs  had  been  joined  as  defendant  in  an  equity 
suit  because  he  had  interest  in  the  subject-matter,  held,  that  his  citizenship  was  no  obstacle 
to  removal.     EJgerton  v.  Gilpin,*  3  Woods,  277. 

§  4169.  Where  a  landlord,  under  a  Pennsylvania  statute,  is  allowed  to  join  as  defendant 
with  a  tenant  sued  in  an  action  of  ejectment,  the  tenant  does  not  thereby  become  a  nominal 
party,  both  because  the  consent  of  the  plaintiff  to  the  substitution  is  necessary  under  the 
statute,  and  because  the  tenant  has  an  interest  to  defend.  So  held  in  a  case  where  the  plaint- 
iff and  the  tenant  were  citizens  of  one  state,  and  the  landlord,  a  citizen  of  another,  attempted 
to  remove.     Beardsley  w.  Torrey,*  4  Wafeh.,  286, 

§  41 70.  A  United  States  court  does  not  lose  jurisdiction  over  a  case  otherwise  removable 
because  there  are  certain  merely  nominal  parties  joined  as  defendants  who  are  citizens  of  the 
aame  state  as  the  plaintiff.  Agents  to  collect  a  claim,  and  attorneys  employed  by  them,  are 
such  nominal  parties;  and  if  such  parties  are  joined  as  defendants  in  a  bill  for  an  account 
they  are  disregarded  in  considering  the  removability  of  a  cause  on  the  ground  of  citizenship. 
Wood  V.  Davis.*  18  How.,  467. 

§  4171.  The  plaintiff,  being  indebted  to  W.  F.  upon  promissory  notes,  executed  to  H.,  as 
trustee,  a  deed  of  certain  land  to  secure  their  payment.  The  notes  not  being  paid,  H.  sold 
the  land  to  E.  F. ;  and  the  plaintiff  then  brought  a  bill  to  redeem  against  W.  F.,  £.  F.  and 
H.,  alleging  informalities  in  the  sale.  The  plaintiff  and  H.  were  citizens  of  the  same  state. 
Upon  E.  F.  and  W.  F.  attempting  to  remove  the  case,  alleging  that  H.  was  a  mere  nominal 
party,  held,  the  right  to  redeem  was  dependent  upon  the  question  of  the  validity  of  the  sale; 
and  in  the  latter  question  H.  was  personally  interested,  since  he  was  responsible  for  the  pur- 
chase money;  and  any  decree  that  the  power  of  sale  was  not  rightly  executed  by  him  would 
be  binding  upon  him  in  a  subsequent  proceeding  against  him  by  the  piirchaser.  Therefore 
he  was  not  a  nominal  party  to  the  suit,  and  there  could  be  no  removal.  Evans  v,  Faxon,* 
10  Fed.  R,  312. 

§  41 72.  A  Texas  statute  allows  a  tenant  in  possession  to  substitute  his  landlord  as  defend- 
ant in  a  suit  brought  against  him  to  try  title  to  the  land  he  occupies.  The  plaintiff,  the  state 
of  Texas,  having  sued  the  tenant  in  possession,  who  was  a  citizen  of  Texas,  in  a  court  of 
that  state,  the  tenant  brought  in,  as  defendants  in  his  place,  his  landlords,  who  were  aliens. 
Removal  was  resisted  by  the  plaintiff  on  the  ground  that  the  tenant  was  a  necessary  party. 
Held,  under  the  above  statute,  the  tenant  is  a  merely  nominal  party,  and  the  citizenship  of 
the  substituted  landlords  determines  the  removability  of  the  case.    Texas  v.  Lewis,*  12  Fed. 

R..  h 

g  4178.  In  an  action  of  trespass  to  try  title,  brought  against  a  tenant,  the  landlord,  in  ac- 
cordance with  the  provisions  of  a  state  law,  entered  the  case  to  defend.  Held,  that  he  had  the 
right  of  removal  to  a  federal  court  without  reference  to  the  tenant,  who  had  become  a  mere 
nominal  party.  The  state  court  having  decided  that  the  state  law  permitted  the  landlord  so  to 
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«iiter  the  suit,  such  decision  as  it  ccmceras  the  law  of  real  property  is  binding  on  the  federal 
court.  The  time  of  removal  must  be  construed  with  reference  to  the  time  at  which  the  case 
could  have  first  been  iried  as  to  the  landlord.    Greene  v,  Kiingler,*  10  Cent.  L.  J.,  47. 

§  4174.  When  a  corporation  is  sued  in  its  corporate  capacity,  and  the  directors  of  the  cor- 
poration are  joined  as  defendants,  but  no  relief  is  asked  against  them  individually,  ^nd  no 
relief  is  asked  against  them  which  is  not  also  asked  against  the  entire  company,  they  are 
nominal  parties  merely,  and  their  citizenship  will  not  be  considered  in  deciding  the  question 
of  removability  under  section  12  of  the  judiciary  act.  Hatch  v,  Chicago,  etc.,  R.  Co.,*  6 
Blatch.,  105. 

§4175.  Trustees  for  the  bondholders  under  a  railroad  mortgage,  who  were  in  possession 
under  a  foreclosure,  leased  the  road  to  a  New  York  corporation*  and  afterwards  brought  a 
suit  on  the  lease.  The. trustees  were  citizens  of  New  York,  but  the  defendant  corporation  at* 
tempted  to  remove  under  the  act  of  1867  on  the  ground  that  the  trustees  were  nominal  parties 
merely.  Held,  they  were  the  real  and  only  plaintiffs  in  the  action,  and,  being  citizens  of  tho 
same  state  as  the  defendant,  the  suit  could  not  be  removed.  Knapp  v.  Railroad  Company,* 
20  Wall.,  117. 

§  41 76.  A  Louisiana  policy-holder  ih  a  Missouri  insurance  company  which  was  being  wound 
up  under  the  laws  of  Missouri  brought  suit  in  Louisiana  against  the  company  to  have  its  as- 
sets in  Louisiana  declared  a  trust  fund  for  the  payment  of  Louisiana  creditors  in  preference  to 
others.  The  plaintiff  joined  as  defendants  the  receiver  of  the  company,  who  was  a  citizen  of 
Missouri,  a  judgment  creditor  of  the  company,  and  its  Louisiana  agent.  The  case  having 
been  removed  under  the  act  of  1875  and  then  remanded  by  the  circuit  court,  hdd,  upon  writ  of 
error,  the  real  controversy  was  between  the  plaintiff  on  one  side  and  the  receiver  of  the  insur- 
Auce  company,  who,  by  the  laws  of  Missouri,  was,  in  effect,  the  successor  of  that  corporation, 
on  the  other.  The  Louisiana  agent  was  a  mere  naked  trustee  of  some  of  the  Louisiana  assets, 
and  he  and  the  judgment  creditors  were  only  nominal  parties  to  the  suit.  Hence  the  case 
was  removable  as  being  one  entirely  between  citizens  of  different  states.  Relfe  v.  Rundle,* 
18  Otto,  222. 

§  4177.  The  plaintiff  was  a  citizen  of  New  York.  By  her  next  friend,  who  was  a  citizen  of 
New  Jersey,  she  brought  a  bill  in  a  New  Jersey  court  to  foreclose  a  mortgage  given  by  the 
defendant  B.  to  the  defendant  R.,  who  was  the  husband  of  the  plaintiff,  living  apart  from  her, 
and  alleged  to  have  been  assigned  by  R.  to  the  plaintiff.  The  bill  also  prayed  that  R.  might 
be  ordered  to  deliver  up  to  the  plaiutiff  the  mortgage  and  the  assignment,  which  he  had  un- 
lawfully retained.  R,  who  was  a  citizen  of  New  York,  filed  a  petition  for  removal  under 
the  act  of  1875,  on  the  g^und  that  the  next  friend  was  a  necessary  party  and  was  of  a  differ- 
ent state  from  the  petitioner,  and  that  therefore  there  was  a  controversy  between  citizens  of 
different  states.  Held,  the  citizenship  of  a  next  friend  has  no  effect  upon  the  jurisdiction  of 
the  federal  court  under  ^the  above  act ;  but,  on  the  contrary,  such  next  friend  is  a  merely 
nominal  party.  The  principal  controversy  here  was  between  the  plaintiff  and  R.,  and  as  they 
were  citizens  of  the  same  state  R.  could  not  remove.  Moreover,  even  If  the  next  friend  were 
a  necessary  party,  there  was  no  controversy  wholly  between  him  and  R.  Ruckman  v.  Pali- 
sade Co..*  1  Fed.  R.,  867. 

§  4178.  Under  the  first  clause  of  the  second  section  of  the  act  of  1875  a  case  cannot  be  re- 
moved if,  when  the  petition  for  removal  is  filed,  there  is  a  real,  actual  and  necessary  party  to 
the  controversy  in  the  suit  who  is  a  citizen  of  the  same  state  as  the  opposite  party.  But  a 
merely  formal  and  nominal  party  is  considered,  in  questions  of  removal,  as  no  party  at  alL 
8o  when  the  plaintiff  sued  the  defendant  company  and  M.,  and  the  pleadings  in  the  state 
court  showed  that  the  suit  related  to  an  illegal  issue  of  bonds  which  were  entirely  in  the  con- 
trol of  M.,  the  company  claiming  no  right  therein,  held,  upon  this  showing,  the  company  was 
a  merely  nominal  party,  and  M.  was  entitled  to  remove  under  the  first  clause  of  the  second 
section  of  the  act  of  1875.     C,  St.  L.,  etc.,  R.  R.  Co.  v.  McComb,*  17  Blatch..  371. 

§  4179.  Where  the  officers  and  directors  of  two  railway  companies  are  joined  as  defendants 
in  a  suit  brought  against  the  companies  to  prevent  one  of  them  from  executing  a  lease  to  the 
other,  but  no  relief  is  prayed  for  against  such  individual  defendants  which  is  not  prayed  for 
against  their  respective  companies,  such  officers  and  directors  are  merely  nominal  parties, 
and  their  citizenship  will  not  be  taken  into  account  in  determining  the  removability  of  the 
suit  under  the  act  of  March  3.  1875.     Pond  v.  Sibley,*  19  Blatch.,  189. 

§  4180.  Real  parties  for  purposes  of  removal. —  The  city  of  Chicago  brought  suit  in  a  court 
of  Illiuois  against  G.,  who  had  been  its  treasurer,  to  determine  the  amount  of  indebtedness 
due  it  from  G.,  and  to  require  the  payment  of  such  indebtedness  out  of  certain  property  held 
in  trust  for  that  purpose  by  T.  A.,  a  citizen  of  Alabama,  having  recovered  a  judgment  against 
G..  made  himself  a  party  defendant  to  the  suit  by  the  city,  and  petitioned  for  removal  under 
the  act  of  1875.  G.  had  answered,  denying  indebtedness;  and  A.,  in  his  answer,  also  denied 
that  G.  was  indebted  to  the  plaintiff.     Held,  the  only  real  controversy  was  between  the  city 
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and  G.  as  to  the  iodebtedness ;  and,  although  A.  was  interested  in  the  result,  there  was  no 
controversy  between  the  city  and  him,  and  he,  therefore,  could  not  remove.  Chicago  v.  Gage,* 
6  Biss.,  467. 

§  4181.  For  purposes  of  removal  garnishees  are  not  parties  to  a  suit,  and  their  citizenship 
in  no  way  affects  the  jurisdiction  of  the  United  States  courts.  Cook  v,  Whitney,*  8  Woods, 
715. 

§  4182.  Necessary  parties. —  A  tenant  in  possession  is  a  necessary  party  in  an  ejectment 
case;  and  if  be  is  a  citizen  of  the  state  where  the  suit  is  brought,  that  also  being  the  state  of 
which  some  of  the  plaintiffs  are  citizens,  then  there  can  be  no  removal  under  section  12  of  the 
judiciary  act.  So  in  a  case  where  four  plaintiffs,  some  of  them  citizens  of  New  Jersey,  sued 
the  defendant,  a  citizen  of  New  Jei*sey,  in  a  New  Jersey  court,  in  ejectment,  and  the  defend- 
ant's landlord,  a  citizen  of  Ohio,  then  made  himself  party  defendant,  attempted  to  remove 
the  case,  and,  removal  being  refused  by  the  state  court,  applied  for  a  inandamus,  held,  with- 
out affirming  or  denying  the  power  of  the  court  to  issue  a  mandamtui,  this  was  not  a  case 
where  there  could  be  a  removal.     Ex  parte  Turner,*  3  Wall.  Jr.,  858. 

§  4183.  A  bill  was  brought  against  several  defendants,  as  partners,  alleging  fraud  in  the 
performance  of  certain  contracts,  and  asking  that  the  contracts  be  declared  void  and  for  an 
account.  Two  of  the  defendants,  citizens  of  a  different  state  from  th^  plaintiff  and  the  other 
defendants,  sought  to  remove,  under  the  act  of  1866,  on  the  ground  that  there  could  be  a  final 
determination  of  the  controversy  as  concerned^  them  without  the  presence  of  the  other  defend- 
ants. Held,  all  the  defendants  were  necessary  parties  to  a  final  determination  of  the  con- 
troversy ;  and  the  suit  could,  therefore,  not  be  removed  as  to  the  two.  Burke  v.  Flood,*  6 
Saw.,  220. 

§  4184.  In  a  suit  to  enforce  a  judgment  against  a  corporation  by  compelling  contribution 
from  holcjers  of  unpaid  stock,  the  corporation  and  all  the  stockholders  who  apply  to  be  heard 
are  necessary  parties.  If,  therefore,  any  of  the  defendant  stockholders  are  citizens  of  the  same 
state  as  the  plaintiff,  the  cause  cannot  be  removed  under  the  last  clause  of  section  2  of  the  act 
of  March  3,  1875,  since. there  is  no  controversy  wholly  between  citizens  of  different  states. 
Walsh  V.  Memphis,  etc.,  Co.,*  2  McC,  156. 

§  4185.  W.  having  made  a  deed  of  trust  to  T.  to  secure  the  payment  of  certain  indebtedness 
to  an  insurance  company,  and  T.  having  advertised  for  sale  the  land  conveyed  by  the  trust 
deed  because  of  the  non-payment  of  such  indebtedness,  the  plaintiff  filed  a  bill  against  W.,  T. 
and  the  company  to  enjoin  the  sale,  claiming  property  in  the  land  in  question.  W^.  and  T. 
were  citizens  of  the  same  state  as  the  plaintiff,  but  it  was  sought  to  remove  the  case  on  the 
ground  that  W.  and  T.  were  not  indispensable  parties,  but  that  the  real  controversy  was  be- 
tween the  plaintiff  and  the  company.  Held,  W.  was  not  an  indispensable  party,  but  T.  was, 
since  the  plaintiff  could  not  obtain  the  relief  sought  without  joining  him  as  defendant.  There- 
fore there  could  be  no  removal,  T.  being  of  the  same  state  as  the  plaintiff.  Mitchell  v.  Tillot- 
8on,*12Fed.  R,  737. 

§4186.  W.  B.  &  C6.  claimed  a  fund  by  reason  of  an  assignment  from  £.  in  1871.  B. 
claimed  it  under  an  attachment  against  E.  in  18C9.  K.  claimed  it  under  an  attachment 
against  E.  in  1878.  K.  sued  W.  B.  &  Co.,  B.  and  E.  to  get  possession  of  the  fund.  E.  was  a 
citizen  of  the  same  state  as  the  plaintiff  K.  After  removal  it  was  moved  to  remand  on  the 
ground  that  E.  was  a  necessary  party  to  the  controversy,  and  being  a  citizen  of  the  same  state 
as  K.  the  federal  court  had  no  jurisdiction.  E.  had  answered  claiming  that  the  attachmenta 
of  B.  and  K.  were  invalid,  and  that  his  assignment  to  W.  B.  &  Co.  was  valid,  and  went  to- 
ward paying, his  debt  to  them.  Held,  E.  had  an  interest  in  having  the  assignment  main- 
tained, since  it  went  to  extinguish  his  debt,  and  was  a  necessary  party  to  any  attack  upon  it 
Therefore  the  case  was  not  removable.     Hanover  Ins.  Co.  v,  Keogh,*  7  Fed.  R.,  764. 

§  4187.  The  plaintiff,  as  widow  of  B.,  sued  in  a  court  'of  New  York  a  savings  bank,  to  re- 
cover money  which  B.  as  trustee  had  on  deposit  at  his  death.  Under  the  state  statute  the 
bank  brought  in  L.,  the  executor  of  the  husband,  as  a  party  defendant,  he  being  a  claimant 
of  the  money.  The  money  was  not  paid  into  court,  but  was  in  possession  of  the  bank.  The 
plaintiff  and  the  bank  were  citizens  of  the  same  state;  butL.,  a  citizen  of  another  state,  re» 
moved  the  case  under  the  act  of  1875.  On  motion  to  remand,  held,  the  bank  w^as  a  necessary 
party,  since  it  had  possession  of  the  money,  and  if  the  court  should  adjudge  the  money  to  be- 
long to  the  plaintiff,  execution  must  issue  against  the  bank.  Moreover  the  bank  had  a  right  to 
dispute  the  claim  both  of  the  plaintiff  and  of  L.,  if  neither  should  show  a  right  to  the  money, 
and  therefore,  the  bank  being  a  citizen  of  the  same  state  as  the  plaintiff,  there  could  be  no  re- 
moval.    Bailey  v.  New  York  Savings  Bank,*  18  Blatch.,  77. 

g  4188.  The  plaintiff  brought  a  bill  for  specific  performance  of  a  contract  for  the  sale  of 
land  against  H.,  M.  and  I.,  alleging  that,  after  the  making  of  the  contract  by  H.,  he  conveyed 
fraudulently  to  M.,  and  made  a  lease  of  part  of  the  land  to  I.  The  plaintiff  and  M.  and  I. 
were  citizens  of  Ohio,  where  the  suit  was  brought,  and  H.  was  a  citizen  of  another  state.    On 
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motion  to  remand  after  removal  by  H.  under  the  act  of  1875,  Jield,  a  judgment  against  H. 
that  he  shall  convey  the  land  would  not  determine  the  controversy,  since  M.  claims  to  hold 
the  title  to  the  land.  M.  is  therefore  a  necessary  party  to  the  only  controversy  in  the  suit, 
and  he  being  of  the  same  state  as  the  plaintiff  there  can  be  no  removal.  Tyler  v,  Hagerty,* 
2  Flip.,  257. 

§4189.  Unnecessary  parlies. —  The  citizenship  of  parties  who  are  neither  necessary  nor 
indispensable  will  not  defeat  the  removal  of  a  suit.     Bacon  v.  Rives,  16  Otto,  99. 

§'4190.  A  bill  in  equity  was  filed  in  a  state  court  by  a  township  against  certain  county  and 
state  officials,  and  also  againsc  certain  holders  of  the  bonds  of  the  township,  to  restrain  the 
collection  of  taxes  to  pay  such  bonds  on  the  ground  that  the  bonds  were  void,  and  asking  to 
have  them  declared  void.  The  defendant  bondholders  were  citizens  of  another  state  than 
the  complainant,  and  they  removed  the  action.  On  motion  to  remand  on  the  ground  that  the 
state  and  county  officials  were  necessary  parties  to  any  controversy,  and  were  of  the  same 
state  as  the  complainant,  Tield,  the  only  controversy  was  as  to  the  validity  of  the  bonds,  and 
this  was  between  the  complainant  and  the  holders  of  the  bonds;  the  officers  were  indifferent 
to  the  result,  since  they  had  nothing  to  do  with  the  controversy  farther  than  that  they  had  to 
collect  and  disburse  the  taxes  required  to  pay  the  bonds,  provided  the  bonds  were  valid. 
Hence  the  suit  was  removable.    Aroma  v.  Auditor  of  Public  Accounts,*  9  Biss.,  289. 

§  4191.  Where  an  action  may  be  maintained  against  one  of  several  partners  without  its 
being  cause  for  abatement  that  all  the  copartners  are  not  before  the  court,  that  defendant 
partner  may  remove  the  case  against  him  under  the  act  of  July  27,  1866.  McGinnity  o. 
White.*  8  Dili.,  850. 

g  4192.  The  citizenship  of  parties  defendant  who  have  confessed  and  admitted  the  plaint- 
iff's cause  of  action  is  not  material  for  purposes  of  removal  under  the  act  of  1867,  since  they 
are  not  necessary  parties  to  the  suit.     Akerly  t;.  Vilas,*  1  Abb.,  284. 

§  4198.  Plaintiffs,  to  secure  payment  of  notes  given  to  an  insurance  company,  made  a  trust 
deed  to  W.,  authorizing  him,  in  default  of  payment  by  them,  to  sell  the  land  conveyed  and 
pay  the  notes.  The  plaintiffs  brought  a  bill  to  rescind  their  contract  with  the  company, 
which  was  a  citizen  of  another  state;  and  joined  W.,  who  was  a  citizen  of  the  plaintiffs' 
state.  It  was  contended  that  the  controversy  was  not  wholly  between  citizens  of  different 
states,  and  therefore  not  removable  under  the  act  of  1866  or  1875.  Held,  the  jurisdiction  of 
the  federal  court  is  not  defeated  because  the  plaintiffs  cannot  get  full  relief  against  all  par- 
ties, but  only  when  they  cannot  get  relief  against  the  non-resident  defendant  without  the 
presence  of  a  resident  defendant.  Here  the  trustee  is  not  an  indispensable  party.  The  notes 
may  be  canceled  and  an  account  decreed  against  the  company  without  his  presence.  The 
controversy,  therefore,  is  wholly  between  citizens  of  different  states,  and  removable.  Ches- 
ter V,  Wellford,*  2  Flip.,  847. 

§  4194.  Subdivision  2  of  Revised  Statutes,  section  639,  is  not  repealed  by  the  act  of  1875; 
and  after  the  passage  of  the  latter  act  a  part  of  a  suit  may  be  removed  by  a  petitioning  de- 
fendant if  the  controversy  can  be  finally  determined  as  between  himself  and  the  plaintiff 
without  the  presence  of  the  other  defendants.  So  where  D..  R.  and  K.  were  sued  as  copartners 
by  the  plaintiff,  a  citizen  of  New  York,  in  a  court  of  New  York,  to  recover  upon  certain 
promissory  notes,  and  D.,  who  alone  was  served  with  process  and  appeared,  removed  the 
case,  he  and  R.  being  citizens  of  California,  while  K.  was  a  citizen  of  New  York,  held,  under 
the  state  law  governing  in  such  cases,  the  controversy  between  D.  and  the  plaintiff  could  be 
determined  without  the  presence  of  the  other  defendants;  and  that  controversy  could  be  re- 
moved under  section  689,  as  above,  although  the  act  of  1875  had  been  passed.  Any  rights 
which  the  plaintiff  would  have  had  in  the  state  court  against  R.  and  K.  by  virtue  of  service 
of  process  upon  D.  would  remain  to  him  in  the  federal  court.  Wormser  v.  Dahlman,*  10 
Blatch.,  819. 

§  4195.  Where  one  of  the  defendants  in  a  suit  is,  upon  the  showing  of  the  plaintiff,  an  un- 
necessary party,  and  the  plaintiff  is  an  alien,  and  the  remaining  defendants  are  citizens  of 
various  states,  the  cause  may  be  removed  upon  the  petition  of  all  such  remaining  defendants 
under  the  first  clause  of  section  2  of  the  act  of  1875.     Cooke  v,  Seligman,*  17  Blatch.,  452. 

§  4196.  The  plaintiff,  a  citizen  of  Vermont,  brought  a  suit  to  set  aside  a  levy  of  execution 
upon  the  land  of  the  W.  Company,  one  of  the  defendants,  and  a  conveyance  made  under  such 
levy  on  account  of  the  alleged  fraud  of  the  company.  All  the  defendants  were  citizens  of 
states  other  than  Vermont,  except  one  who  was  an  officer  of  the  company,  but  had  no  inter- 
est in  the  matter  except  as  such  officer.  It  being  contended  after  removal  that  he  was  a 
necessary  party  to  any  controversy  in  the  suit,  held,  an  officer  of  a  corporation  is  not  such  a 
necessary  party  to  a  controversy  concerning  the  title  to  land  alleged  to  have  been  fraudulently 
conveyed  by  his  company  as  to  prevent  a  removal  of  the  suit  under  the  act  of  1875.  Nat. 
Bank  of  Lyndon  v.  Wells  River  Co.,*  7  Fed.  R.,  750. 
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10.  Validity  and  Effect  of  Prior  Proceedings  in  State  Court, 

Summary  —  DravA  xn  service  of  writ,  §  4197. —  Right  to  plead  in  abatement,  g  4198. —  Vacat- 
ing and  modifying  injunction,  §§  4199,  4200. —  Does  not  vacate  decree,  §  4201. 

§  4197.  The  filing  of  a  petition  for  removal  by  the  defendant,  under  the  act  of  1873,  does 
not  waive  his  right  to  set  up  as  a  defense  actual  fraud  in  the  service  of  the  writ;  but  such 
defense  may  be  made  in  the  federal  court  after  removal.  Moynahan  v.  Wilson,  §§  4203, 
4208. 

§  4198.  Where  a  party  in  an  action  in  the  state  court  has  lost  his  right  to  plead  in  abate- 
ment defective  service  of  the  writ,  he  cannot,  after  removing  the  case,  make  such  plea  in  the 
federal  court.    Werthein  v.  Continental,  etc.,  Co.,  §^  4204,  4205. 

§  4199.  A  federal  court  may,  upon  proper  showing  in  a  case  removed  under  the  act  of 
1876,  vacate  or  modify  an  injunction  allowed  by  the  state  court  before  removal,  but  such  an 
order  should  not  be  made  as  the  result  of  the  consideration  of  any  question  of  pleadings  or 
practice  decided  by  the^tate  court  before  it  was  deprived  of  jurisdiction.  Smith  v.  Schwed, 
§§  4206-4208. 

§  4200.  The  federal  court  can,  by  necessary  implication  as  well  as  by  the  express  words  of 
section  4  of  the  act  of  1875,  maintain  an  injunction  granted  by  the  state  court  before  removal. 
Ibid. 

%  4201.  The  transfer  of  a  suit  from  a  state  court  to  a  federal  court  does  not  vacate  what 
has  been  done  in  the  state  court ;  and  if  there  has  been  in  a  suit  a  final  decree  by  the  supreme 
court  of  a  state,  and  such  decree  has  been  executed  by  the  lower  court  of  the  state,  there  can 
be  no  removal  thereafter,  since  the  parties  are  concluded  by  the  decree.  Duncan  v,  Oegan, 
§§  4209,  4210. 

[Notes.—  See  §§  4211-4233.] 

MOYNAHAN  v,  WILSON. 
(Circuit  Court  for  Michigan:  2  Blippin,  180-138.    1877.) 

Opinion  by  Brown,  J. 

Statement  of  Facts. —  Most  of  the  statements  contained  in  the* affidavits 
read  upon  this  motion  relate  to  the  merits  of  the  controversy,  and,  therefore, 
have  no  bearing  here.  It  appears  that  the  plaintiif  and  one  Demass,  when  in 
Indianapolis,  made  a  bargain  with  one  Gosnell,  the  then  owner  of  the  mare, 
to  bring  her  here  with  the  intention  of  matching  her  against  a  horse  known 
as  "  Tom  Hendricks,"  and  that  $500  were  deposited  in  Gosnell's  hands,  either 
as  security  for  the  safe  return  of  the  mare,  or  as  a  personal  loan  from  the 
plaintiff.  Gosnell  claims  that  the  agreement  was  to  be  canceled  if,  in  the 
meantime,  he  could  sell  the  mare,  and  that  he  did  sell  her  to  Wilson  with  the 
consent  of  all  parties,  the  money  being  returned  to  Demass.  On  the  other 
hand  it  is  claimed  by  the  plaintiff  that  he  was  to  have  the  use  of  her  for  a 
year,  to  race  her  as  he  liked,  and  to  divide  the  profits  with  Gosnell;  that  he 
knew  nothing  of  the  sale  to  Wilson,  and  that  Demass  received  back  the  $500 
after  plaintiff  had  left  Indianapolis,  and  without  authority  from  him.  All  this 
is  immaterial  to  the  present  controversy;  so  likewise  are  the  affidavits  with 
respect  to  the  value  of  the  mare,  and  to  the  propriety  of  driving  her  in  har- 
ness. I  am  satisfied  she  is  worth  .more  than  $500,  and  consequently  that  the 
court  has  jurisdiction. 

On  Demass  returning  to  Detroit,  plaintiff,  finding  his  agreement  had  fallen 

through,  and  that  the  mare  had  been  sold  to  Wilson,  the  defendant,  and  had 

passed  into  his  possession,  wrote  defendant  the  following  letter:  *'I  am  very 

sorry  that  you  took  'Bay  Sallie'  away  from  Demass,  as  I  have  made  a  match 

against  Hendricks  to  pace  next  week  for  $500  a  side;  the  money  is  up,  and 

as  John  (Demass)  says  you  would  bring  the  mare  if  matched,  please  ship  her 
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at  ODce  to  Detroit,  as  there  will  be  a  great  betting  race.  Don't  fail  to  send 
her;  if  you  don'c  send  her  I  lose  the  money  that  is  now  up,  so  don't  fail."  To 
Gosnell  he  wrote  a  similar  letter,  adding:  "Write  or  telegraph  me  when  she 
will  be  here,  as  we  have  not  fixed  the  day  to  pace  until  I  hear  from  you." 
Supposing  that  statement  to  be  true,  defendant  at  once  shipped  the  mare  to 
Detroit  in  charge  of  an  hostler,  and  on  arriving  here  plaintiff  took  possession 
of  her,  paid  for  her  transportation  and  sent  her  to  a  stable;  he  then  took  the 
advice  of  counsel,  and,  acting  upon  such  advice,  returned  her  nominally  to  the 
possession  of  defendant,  who  soon  after  arrived  here  himself,  then  demanded 
her  of  him,  and  upon  defendant  refusing  to  deliver  her  up  took  out  this  writ 
of  replevin.  It  appears  from  the  aflSdavit  of  Mr.  Greusel,  owner  of  the  "  Tom 
Hendricks,"  that  bis  horse  had  not  been  matched  against  the  mare  at  all,  nor 
had  he  made  any  agreement  with  the  plaintiff  to  pace  with  the  "  Bay  Sallie," 
nor  had  he,  nor  any  one  for  him,  to  his  knowledge,  put  up  any  money  for 
such  a  race.  Indeed,  Moynahan  admits  that  the  only  foundation  for  his  letter 
was  that  he  had  some  talk  with  the  owner  of  "Tom  Hendricks"  about  mak- 
ing a  match  if  he  could  get  his  friends  to  put  in  with  him,  and  stated  that  he 
would  see  plaintiff  again,  and  that  before  seeing  Greusel  again  he  wrote  the 
letters  in  question,  although  he  says  he  had  been  informed  by  friends  of  Greu- 
sel there  would  be  no  trouble  in  making  a  match  for  $500, and  "deponent  be- 
lieves that  such  was  the  fact,  and  now  expects  that  he  will  have  no  diflSculty 
in  making  the  match."  In  short,  the  letters  were  false  from  beginning  to  end, 
and  Avere  evidently  intended  as  a  device  to  get  the  horse  to  Detroit.  I  am 
satisfied,  too,  that  the  subsequent  surrender  to  defendant  was  solely  for  the 
purpose  of  anticipating  a  writ  of  replevin  from  him,  and  getting  her  into  his 
own  possession  under  the  writ  in  this  case. 

It  is  perfectly  well  settled  that  where  a  defendant  is  brought  within  the 
process  of  the  court  by  a  trick  or  device  of  this  kind  the  service  will  be  set 
aside  and  he  will  be  discharged  from  custody.  The  Union  Sugar  Refinery  v. 
Mathiessen,  2  Cliff.,  304;  Wells  v.  Gurney,  8  B.  &  C,  769;  Snelling  v.  Wat- 
reus,  2  Paige,  315;  Wilson  v.  Bacon,  10  Wend.,  636;  Metcalf  v.  Clark,  41 
Barb.,  45 ;  Stein,  v.  Volkenhuysen,  E.  B.  &  E.,  65 ;  Wilson  v.  Reed,  5  Dutch., 
385;  Carpenter  v.  Spooner,  2  Sand.,  917;  Prefner  v.  Rupert,  28  la.,  27. 

Though  these  were  all  actions  in  personam  where  the  defendant  was  him- 
self discharged,  I  see  no  reason  why  the  same  principle  will  not  apply  to  a 
case  of  replevin  where  property  is  fraudulently  decoyed  within  the  jurisdic- 
tion of  the  court.  ' 

§  4202,  Filing  a  petition  for  the  removal  of  a  caxiae  from  a  state  court  i» 
no  waiver  of  a  fraud  in  procuring  service  of  process, 

A  serious  question,  however,  remains  to  be  considered :  Plaintiff  insists  that 
filing  the  petition  for  removal  in  the  state  court  was  an  appearance,  and  a 
waiver  of  any  defect  in  the  service  of  the  writ.  That  the  filing  of  a  petition 
for  a  removal  is  an  appearance  within  the  meaning  of  the  judiciary  act  of 
1789,  requiring  the  petition  to  be  filed  ''  at  the  time  of  entering  his  appearance 
in  the  state  court,"  was  decided,  I  think  correctly,  in  Sweeny  v.  Coflin,  1  Dill., 
73.  A  like  ruling  was  made  by  a  majority  of  the  court  in  the  case  of  The 
Chatham  National  Bank  v.  The  Merchants'  Union  Bank,  1  Hun,  702. 

While  I  have  little  doubt  that  filing  this  petition  is  a  sufficient  appearance 
to  answer  the  requirements  of  the  judiciary  act,  my  impression  is  it  cannot  be 
considered  as  a  general  appearance  in  the  cause.  An  appearance  has  been 
defined  to  be  a  submission  to  the  authority  of  the  court  in  the  case,  whether 
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coerced  or  voluntary,  or  an  act  importing  that  the  defendant  submits  the  de- 
termination of  a  material  question  in  his  case  to  the  judgment  of  the  court. 
Cooley  V.  Lawrence,  6  Duer,  610. 

It  has  frequently  been  held  that  a  motion  to  dismiss  a  case  for  want  of 
jurisdiction  is  not  an  appearance,  the  very  act  of  mailing  the  motion  implying 
that  the  party  does  not  submit  himself  to  the  authoritj^  of  the  court.  Sullivan 
V.  Frazee,  4  Robertson,  616;  Decker  v.  The  N.  T.  Belting  and  Packing  Co.,  11 
Blatch.,  76;  Commercial  Bank  v.  Slocum,  14  Peters,  60;  Ulmer  v.  Hiatt,  4 
Oreene,  439,  441.  And  I  am  strongly  inclined  to  think  that  filing  a  petition 
in  the  state  court,  which,  according  to  the  better  authority,  requires  no  action 
on  the  part  of  that  court,  and  deprives  it  instantly  of  its  jurisdiction  of  the 
case,  cannot  be  considered  a  general  appearance  in  the  cause. 

But  whether  this  be  so  or  not,  I  am  satisfied  that  the  petition  for  removal 
should  not  be  construed  as  a  waiver  of  a  fraud  in  procuring  the  service  of  the 
writ.  While  it  is  true  that  a  general  appearance  is  a  waiver  of  irregularity  in 
the  writ  or  its  service,  none  of  the  authorities  go  to  the  extent  here  claimed. 
In  Chitty's  General  Practice,  vol.  3,  522  to  525,  an  important  and  suggestive 
distinction  is  taken  between  mere  irregularities  and  such  defects  as  render  the 
proceedings  a  total  nullity  and  altogether  void ;  for  although  an  irregularity 
may  be  waived,  if  not  objected  to  within  a  reasonable  time,  it  has  been  con- 
sidered to  be  a  general  rule  that  a  nullity  or  essential  defect  may  be  taken 
advantage  of  at  any  subsequent  stage  of  the  action.  In  Taylor  v.  Phillips,  3 
East,  155,  it  was  held  "  tiiat  service  of  process  on  Sunday  was  absolutely  void 
by  statute,  and  could  not  be  made  good  by  any  subsequent  waiver  of  the  de- 
fendant by  his  not  objecting  until  after  a  rule  to  plead  given."  And  to  the 
same  effect  is  Morgan  v,  Johnston,  1  H.  Black.,  628.  A  large  number  of  other 
cases  are  cited  in  Chitty  which  apparently  proceed  upon  the  same  ground. 
While  I  think  the  American  courts  would  not  go  so  far  in  holding  that  mate- 
rial defects  could  not  be  waived,  the  distinction  between  irregularities  and 
nullities  is  noticed  and  approved  in  several  American  cases.  In  The  United 
States  fi).  Yates,  6  How.,  605,  it  was  said  that  leave  to  withdraw  an  appear- 
ance will  not  authorize  a  motion  to  dismiss  for  want  of  citation,  nor  for  mere 
irregularity  in  its  service,  provided  the  appeal  is  in  other  respects  regularly 
brought  up  and  authorized  b}'^  law.  "  The  citation  is  merely  notice  to  the 
party,  and  his  appearance  in  person  or  by  attorney  is  an  admission  of  notice 
on  the  record  and  he  cannot  afterwards  withdraw  it;  but  the  appearance  does 
not  preclude  the  party  from  moving  to  dismiss  for  the  want  of  jurisdiction  or 
any  other  sufficient  ground  except  for  the  one  above  mentioned.''  So  in  Car- 
roll V.  Dorsy,  20  How.,  204,  it  was  held  that  a  defect  in  the  writ  of  error  or  an 
omission  to  file  a  transcript  of  the  record  at  the  term  next  succeeding  the  issu- 
ing of  the  writ  were  fatal  errors,  notwithstanding  a  general  appearance.  And 
the  earlier  case  was  cited  and  affirmed.  The  court  held  that  the  appearance 
of  the  defendants  without  making  a  motion  to  dismiss  cured  nothing  but  the 
defect  in  the  citation.     See,  also,  Buckingham  v,  McLean,  13  How.,  150. 

There  is,  undoubtedly,  a  class  of  cases  which  hold  that  \vhere  the  state 

court  has  acquired  jurisdiction  J^y  attachment  of  property  the  defendant,  on 

removing,  will  not  be  permitted  to  claim  that  the  case  should  be  dismissed, 

because  the  federal  court  would  not  have  had  jurisdiction  if  the  case  had  been 

originally  commenced  there.     This  was  really  all  that  was  decided  in  Sayles 

V,  The  Northwestern  Ins.  Co.,  2  Curt.,  212,  though  there  are  sentences  in  the 

opinion  which  seem  to  conflict  with  the  views  here  expressed.     So  in  Bushnell 
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V.  Kennedy,  9  Wall.,  387,  it  was  held  that  after  removal  defendant  could  not 
defeat  the  action  by  shewing  it  was  not  originally  cognizable  in  the  federal 
court    To  the  same  eflfect  ia  Barney  v.  Globe  Bank,  5  Blatch.,  107. 

§  4203,  A  motion  to  set  aside  service  of  a  writ  of  replevin  because  the  prop- 
erty seized  teas  fraxidulenily  decoyed  into  the  jurisdiction  of  the  state  court  is 
not  too  late  after  the  party  has  appeared  and  removed  the  cause  to  a  federal 
court. 

These  cases  hold  that  if  the  defendant,  not  being  compelled  to  appear  in  the 
state  court,  does  actually  appear  and  remove  the  case,  he  thereby  submits  to 
the  jurisdiction,  and  cannot  raise  in  this  court  a  defense  he  could  not  raise  in 
the  state  court;  but  in  the  case  under  consideration  the  defendant  was  com- 
pelled to  make  this  motion  somewhere  or  lose  the  benefit  of  the  defense.  If 
he  allowed  the  casei  to  go  to  judgment  it  would  probably  be  too  late,  the  fraud 
rendering  the  service  of  the  writ  not  void  but  voidable.  Advantage  must  un- 
doubtedl}-  be  taken  of  the  defect  within  a  reasonable  time,  but  it  does  not  fol- 
low that  an  act  which  for  some  purposes  may  be  considered  an  appearance, 
and  possibly  sufficient  to  operate  as  a  waiver  of  previous  irregularities,  should 
be  considered  as  confirming  a  fraud  in  the  service  of  the  writ.  It  is  a  general 
rule,  for  w^hich  numerous  cases  may  be  cited,  that  in  order  to  confirm  a  fraud 
the  party  injured  must  not  only  do  some  act  manifesting  an  intention  to  con- 
firm, but  must  be  aware  of  the  legal  consequences  of  the  act.  Indeed,  there 
seems  to  be  in  cases  of  this  class  a  well-settled  exception  to  the  general  maxim, 
*'  Ignorantia  legis  iieminevx  excusat^  Kerr  on  Fraud,  296;  Murray  v.  Palmer, 
2  Sch.  &  Lef.,  486;  Cockerell  v.  Cholmondelay,  1  R.  &  M.,  425;  Cumberland 
Coal  Co.  V.  Sherman,  20  Md.,  117;  Cherry  v.  Newsom,  3  Serg.,  369;  Stump  v. 
Gary,  2  De  G.,  M.  &  G.,  623.  If  this  rule  be  applicable  here  (and  I  see  no 
reason  why  it  is  not)  the  case  is  freed  from  all  doubt.  There  is  not  the  slight- 
est reason  for  supposing  the  defendant  intended  to  waive  the  fraud  by  remov- 
ing the  case.  Indeed,  the  promptness  with  which  the  removg^l  was  effected, 
and  this  motion  made,  precluded  the  idea  either  of  an  intention  to  confirm  or 
a  belief  that  such  was  the  legal  effect  of  his  act. 

Again,  it  seems  to  me  inconsistent  with  the  general  scope  and  purpose  of 
the  removal  acts  to  compel  a  party  to  litigate  any  portion  of  his  case  in  a  state 
court  or  lose  his  defense  pro  tanto.  Under  the  judiciary  act,  if  the  defendant 
had  made  this  motion  in  the  state  court,  he  would  thereby  have  waived  his 
right  of  removal,  since  it  was  necessary  to  file  his  petition  at  the  time  of  en- 
tering his  appearance;  and  while,  under  the  act  of  1875,  the  removal  may  be 
made  before  or  at  the  term  at  which  the  cause  could  be  first  tried,  and  befoi*e 
the  trial  thereof,  it  is  provided  i-n  section  6  that  in  case  of  removal  the  cir- 
cuit court  shall  proceed  therein  as  if  the  suit  had  been  originally  commenced 
in  the  federal  court. 

In  Lamar  v.  Dana,  10  Blatch.,  34,  a  suit  was  brought  in  the  state  court  for 
an  arrest  made  by  the  defendant  during  the  rebellion  by  authority  of  the 
president,  and  the  plaintiff  moved  to  remand  on  the  ground  that  the  jurisdic- 
tion of  the  federal  court  over  the  case  had  been  taken  awav  bv  the  act  of 
1867.  It  was  held  that,  notwithstanding  this  act,  the  parties  could  raise  any 
question  in  the  federal  court  after  removal  which  they  could  i*aise  if  the  cause 
had  been  originally  commenced  here,  and  it  was  said  by  Judge  Woodruff, 
^*'  the  removal  places  the  case  in  the  same  position  here  as  if  so  (originally) 
brought.  This  operates  in  this  case  as  in  all  other  cases  so  removed.  Had  the 
cause  been  brought  here  in  the  first  instance,  all  legal  defenses  would  have 
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been  available  to  the  defendant,  whether  tlie\^  went  to  jurisdiction  to  inquire, 
or  were  in  bar  of  the  action  on  any  o:round.  All  that  the  removal  has  done  is 
to  change  the  tribunal  which  is  to  pass  U}x>n  the  questions  involved/^  See, 
also,  Gier  v.  Gregg,  4  McL.,  202;  McLeod  v.  Duncan,  5  McL.,  342. 

There  is  no  doubt  that  this  motion  might  have  been  made  in  the  state  court, 
and  that  the  decision  of  the  state  court  thereon  would  have  been  res  adjudi- 
cata;  but  I  think  the  defendant  is  not  compelled  to  split  up  his  defense  in 
this  way.  There  is  no  reason  to  suppose  that  the  removal  acts  were  not  aimed 
at  the  possible  partiality  of  local  judges  as  well  as  local  influence  upon  juries, 
and  any  consjtruction  which  would  deprive  litigants  of  a  judicial  interpreta- 
tion of  the  law  in  this  court,  as  well  as  a  determination  of  the  facts  involved, 
would,  to  that  extent,  defeat  the  intention  of  congress.  The  power  of  re- 
moval is  not  limited  to  cases  where  only  questions  of  fact  are  involved,  and 
this  court  would  clearly  not  be  called  upon  to  remand  if  the  sole  question  in 
the  case  were  one  of  law. 

Without  deciding  how  far  a  petition  for  removal  is  an  appearance,  or  how 
far  a  general  appearance  would  operate  as  a  waiver  of  a  fraud  in  service  of  a 
process,  it  is  sufficient  here  to  say  that  I  do  not  think  that  the  petition  for  re- 
moval is  a  waiver  of  the  right  of  the  defendant  to  insist  that  the  service  of 
the  process  was  procured  by  a  fraudulent  device  or  trick. 

But  I  think  the  plaintiff  has  made  his  motion  too  broad,  in  asking  that  the 
writ  itself  be  set  aside  and  vacated.  Service  of  the  writ  must  be  set  aside, 
and  the  plaintiff  ordered  to  return  the  property  to  the  defendant;  and,  as  de- 
fendant came  into  this  district  after  hearing  that  the  plaintiff  had  replevied 
or  threatened  to  replevy  his  property,  and  for  the  purpose  of  rescuing  it,  I 
.think  the  service  should  be  set  aside  also  as  to  him. 

.WERTHEIN  &  GOMPERTZ  v.  CONTINENTAL  RAILWAY  &  TRUST  COMPANY. 
(Circuit  Court  for  Connecticut:  11  Federal  Reporter,  689-692.     1882.) 

Opinion  by  Shipman,  J. 

Statement  of  Facts. —  This  is  a  bill  in  equity  which  was  made  returnable 
before  the  superior  court  for  the  county  of  New  London  on  September  13, 
1881.  If  any  service  of  the  bill  of  complaint  ever  was  made,  it  was  made  on 
July  .29, 1881.  Upon  the  return  day  the  defendant  entered  its  appearance  in 
:  the  state  court,  and,  without  pleading  or  making  other  suggestion  of  a  want 
of  jurisdiction  in  the  court,  filed  on  September  22,  1881,  its  petition  and  bond 
for  the  removal  of  the  cause  to  this  court  at  the  present  term.  The  petition 
and  bond  were  accepted,  and  upon  the  second  day  of  this  term  the  defendant 
filed  in  this  court  a  plea  in  abatement  for  non-service  of  the  complaint.  One 
of  the  "general  rules  of  practice"  of  the  superior  court  of  this  state,  and  a 
rule  very  rigidly  observed,  is  as  follows:  "All  pleas  in  abatement  in  the  su- 
perior court  must  be  filed  on  or  before  the  opening  of  the  court  on  the  day 
following  theTeturn  day  of  the^writ."  By  the  uniform  practice  of  the  state 
court  the  defendant  had,  by  its  appearance  and  unexcused  omission  to  file  a 
plea  in  abatement  on  the  second  day  of  the  term,  waived  any  right  to  take 
advantage  in  that  court  of  defective  or  insufficient  service.  The  plea  was  set 
down  by  the  plaintiff  for  argument. 

§  4204.  Where  hefore  removal  of  a  cause  a  party  has  lost  iy  inaction  his 
right  to  plead  a  dilatory  plea^  he  cannot  make  such  plea  in  the  circuit  court  after 
removal. 

The  important  point  in  this  case  is  this:  Can  a  defendant  who  has  by  inac- 
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tion  lost  his  right  in  the  state  court  to  object  to  the  defective  service  of  the 
complaint,  and  has  thereafter  removed  the  case  to  the  circuit  court,  be  per- 
mitted in  this  court  to  plead  in  abatement  such  defective  service? 

Section  6  of  the  statute  of  1875,  in  regard  to  the  removal  of  causes  (1  Supp. 
R.  S.,  174),  provides  "  that  the  circuit  court  of  the  United  States  shall,  in  all 
suits  removed  under  the  provision  of  this  act,  proceed  therein  as  if  the  suit 
ha4  been  originally  commenced  in  said  circuit  court,  and  the  same  proceed- 
ings had  been  taken  in  such  suit  in  said  circuit  court  as  shall  have  been  had 
therein  in  said  state  coui't  prior  to  its  removal.''  It  cannot  now  be  doubted 
that  the  circuit  court  takes  the  case  where  the  positive  affirmative  action  of 
the  state  court  has  left  it.  If  the  state  court  has  made  an  order,  and  thereafter 
the  case  is  removed,  it  goes  into  the  circuit  court,  with  an  order,  if  unexecuted, 
to  be  executed,  and,  if  executed,  to  remain  a  valid  order. 

§  4205.  A  case  comes  into  the  circuit  court  in  precisely  the  same  condition 
that  it  leaves  the  state  court. 

Thus,  in  Duncan  v,  Gegan,  101  U.  S.,  810,  Chief  Justice  "Waite  sa}'s: 

"  The  circuit  court,  when  a  transfer  is  effected,  takes  the  case  in  the  condi- 
tion it  was  when  the  state  court  was  deprived  of  its  jurisdiction.  The  circuit 
court  has  no  more  power  over  what  was  done  before  the  removal  than  the 
state  court  would  have  had  if  the  suit  had  remained  there.  It  takes  the  case 
up  where  the  state  court  left  it  oflF." 

This  language  had  reference  to  a  condition  in  which  the  case  had  beea 
placed  by  the  positive  orders  or  decrees  of  the  state  court,  and  not  to  a  condi- 
tion or  state  in  which  the  case  was  by  reason  of  the  non-action  of  the  remov- 
ing party.  But  I  think  if  one  of  the  parties  had,  by  his  non-action  within  the 
time  prescribed  by  the  state  court,  prevented  himself  from  assorting  a  defense 
or  an  objection  to  the  jurisdiction  of  the  court,  and  thereafter  in  that  court 
such  defense  or  objection  could  not  be  considered  as  existing,  that  the  circuit 
court  takes  the  case  in  the  condition  in  which  the  non-action  of  the  party  left 
it.  In  the  present  suit  the  defendant  had,  by  its  conduct,  declared  that  it 
abandoned  the  defenses  usually  taken  advantage  of  by  dilatory  pleas,  and,  so 
far  as  the  state  court  was  concerned,  in  the  absence  of  an  excuse  for  non-com- 
pliance with  the  rule,  was  as  effectually  prevented  from  making  a  defense  of 
non-service  as  if  the  court  had  passed  a  decree  that  no  dilatory  plea  would  be 
permitted,  and  that,  for  the  purposes  of  the  case,  good  service  had  been  made. 
The  defendant  having  voluntarily  admitted  that  the  action  was  properly  be- 
fore the  state  court,  an  admission  which  is  perpetual  while  the  case  is  m  that 
court,  it  is  not  proper  that  it  should  now  be  permitted  to  assert  that  the  writ 
had  never  been  served,  and  that  the  cause  had  never  legally  been  in  any  court. 

If  such  a  plea  can  be  permitted  in  this  case  it  must  also  be  permitted  in  a 
case  which  bad  remained  in  the  state  court  three  months  or  six  months,  pro- 
vided no  pleadings  had  been  filed  and  no  admissions  had  been  made.  It  :s 
not  in  accordance  with  orderly  practice  to  permit  a  defendant  who  had  aban- 
doned in  the  state  court  by  delay  all  his  defenses  of  non-service,  non-joinder  of 
parties,  and  the  like,  to  remove  his  case  into  this  court,  and  then  go  through 
the  various  dilatory  pleas  in  their  order.  If  no  court  properly  has  jurisdiction 
of  the  case  by  reason  of  non-service  of  the  complaint,  but  the  defendant  has 
chosen,  in  accordance  with  the  rules  of  the  court  to  which  the  case  is  brought, 
to  waive  the  defect  and  submit  himself  to  the  jurisdiction  of  the  court,  the  de- 
fect should  be  considered  as  forever  waived. 

In  Sayles  v.  Northwestern  Ins.  Co.,  2  Curt.,  212,  a  case  removed  from  a 
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state  court,  Mr.  Justice  Curtis  said,  obiter^  upon  a  motion  to  dismiss  the  cause 
for.  want  of  jurisdiction  upon  the  ground  that  no  service  had  been  made,  that 
the  defendant,  who  had  removed  a  case  from  the  state  court  to  the  circuit  court, 
had,  by  his  petition  for  removal,  and  removal,  in  which  proceeding  he  was  the 
actor,  voluntarily  treated  the  suit ''  as  properly  commenced  and  actually  pending 
in  the  state  court,  and  he  cannot,  after  it  has  been  entered  here,  treat  it  other- 
wise ; "  and  that  after  removal  upon  his  petition  he  cannot  be  permitted  to  say, 
in  effect,  that  there  was  no  suit  before  the  state  court.  For  the  decision  of  the 
present  case  it  is  not  necessary  to  take  the  ground  which  Judge  Curtis  was 
willing  to  occupy,  for  it  can  well  be  assumed  that  if  the  defendant  had  pleaded 
in  abatement  in  the  state  court,  and  then  had  forthwith  removed  the  cause, 
the  petition  for  removal  would  not  have  been  an  abandonment  of  or  inconsist- 
ent with  the  plea. 

Inasmuch,,  however,  as  the  defendant  has  by  inaction  lost  the  opportunity  of 
attacking  in  the  state  court  the  validity  of  the  service  of  the  process,  and  has 
thereafter  removed  the  case  to  this  court,  I  think  that  it  comes  in  the  same 
condition  in  which  it  left  the  state  court.    The  plea  is  overruled. 

SMITH  r.  SCHWED. 
(Circuit  Court  for  Missouri:  2  McCrary,  441-444.     1881.) 

Opinion  by  McCrary,  J. 

Statement  of  Facts. —  The  complainants,  who  are  creditors  of  the  firm  of 
Schwed  &  Newhouse,  merchants  in  Kansas  City,  Missouri,  filed  their  bill  in 
the  circuit  court  of  Jackson  county,  Missouri,  praying  that  a  certain  judgment 
confessed  by  said  Schwed  &  Newhouse  in  that  court  in  favor  of  one  H.  Heller, 
of  Philadelphia,  Pennsylvania,  for  $9,572,  rendered  on  the  26th  day  of  Janu- 
ary, 1880,  be  canceled  and  set  aside. 

The  bill  charges  that  the  said  judgment  was  fraudulent,  and  was  confessed, 
for  the  purpose  and  with  intent  to  defraud,  hinder  and  delay  the  bona  fide 
creditors  of  Schwed  &  Newhouse,  who  were  not  indebted  to  said  Heller  in 
said  sum  of  $9,500,  or  any  other  sum,  at  the  time  of  the  fraudulent  confession, 
but  that  said  judgment  was  confessed  without  any  consideration,  and  for  the 
purpose  aforesaid. 

It  is  further  alleged  that  execution  has  been  issued  upon  said  judgment  and 
levied  upon  the  only  property  of  said  Schwed  &  Newhouse  within  the  state  of 
Missouri,  to  wit,  a  stock  of  watches  and  jewelry,  and  that  attachments  in 
favor  of  plaintiflFs  have  been  levied  upon  the  same  property.  After  the  filing 
of  the  bill  in  the  state  court,  and  after  all  the  defendants  had  appeared,  a 
motion  for  a  temporary  injunction  to  restrain  the  execution  of  said  judgment 
was  heard  by  that  court,  and  an  injunction  allowed  to  remain  in  force  until  a 
final  hearing  of  the  cause.  Afterwards  the  cause  was  removed  to  this  court. 
The  defendants  here  move  to  dissolve  the  injunction  granted  by  the  state 
court  upon  grounds  which  will  now  be  considered. 

§  4206.  An  ivjut^cticm,  will  7wt  be  dissolved  because  the  bill  in  the  stais  court 
was  not  before  removal  verified  according  to  law. 

1.  It  is  said  that  the  bill  is  not  verified  according  to  law  and  the  practice  of 
courts  of  chancery.  It  is  to  be  presumed  that  all  questions  relating  to  the 
form  and  sufficiency  of  the  bill,  and  of  the  verification  thereof,  were  consid- 
ered and  decided  by  the  state  court  upon  the  hearing  before  that  tribunal  of 
the  motion  for  an  injunction,  and  that  the  affidavit  was  held  to  be  good  and 
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BuflScient  under  the  state  law.  "Whether  that  ruling  was  correct  or  not  I  will 
not  inquire,  because  this  court  is  not  called  upon  to  review  the  orders  and  rul- 
ing made  by  the  state  court  in  the  progress  of  the  cause  before  the  removal. 
In  the  case  of  Duncan  v.  Gegan,  101  U.  S.,  SIO,  the  supreme  court,  by  Waite, 
C.  J.,  laid  down  the  rule  upon  this  subject  as  follows:  "The  transfer  of  the 
suit  from  the  state  court  to  the  circuit  court  did  not  vacate  what  had  been 
done  in  the  state  court  previous  to  the  removal.  The  circuit  court,  when  a 
transfer  is  eflFected,  takes  the  case  in  the  condition  it  was  when  the  state  court 
was  deprived  of  its  jurisdiction.  The  circuit  court  has  no  more  power  over 
what  was  done  before  the  removal  than  the  state  court  would  have  had  if  the 
suit  had  remained  there.  It  takes  the  case  up  where  the  state  court  left  it  off." 
In  view  of  this  authority,  I  am  disposed  to  consider  the  questioo  of  the  sufii- 
cienc}^  of  the  verification  of  the  bill  as  disposed  of  by  the  action  of  the  state 
court.  No  doubt  this  court  may,  upon  proper  showing  in  a  case  removed,  va- 
cate or  modify  an  injunction  allowed  in  the  case  by  the  state  court  and  before 
removal;  but  such  an  order  should  not  be  made  as  the  result  of  the  consider- 
ation of  any  question  of  pleadings  or  practice  decided  by  the  state  court  before 
it  was  deprived  of  jurisdiction. 

§  4-207.  J6  is  not  necessary  to  aver  the  insolvency  of  the  judgment  plaintiff  in 
a  proceeding  to  enjoin  the  judgment  on  the  ground  of  fraud, 

2.  It  is  insisted  that  the  injunction  should  be  dissolved  because  there  is  no 
allegation  that  Heller,  the  plaintiff  in  the  confessed  judgment,  is  insolvent.  It 
is  said  that,  if  he  be  solvent,  the  complainants  herein  have  an  adequate  remedy 
at  law  in  case  he  enforces  his  judgment  and  thereby  deprives  them  of  the 
means  of  collecting  their  claims  against  Schwed  &  Newhouse.  The  complain- 
ants have  a  lien  by  attachment  upon  certain  property,  and  they  aver  that,  by 
means  of  a  fraudulent  judgment,  the  defendant  Heller  and  Schwed  &  New- 
house  have  conspired  together  to  take  said  property,  thereby  depriving  com- 
plainants of  the  means  of  enforcing  their  lien.  If  these  allegations  be  true, 
the  complainants  are  entitled  to  the  relief  sought  without  alleging  the  insolv- 
ency of  Heller.  They  have  the  right  to  hold  their  liens  upon  the  property  of 
their  debtor,  and  to  enforce  the  same  as  against  any  fraudulent  claims  or  liens 
attempted  to  be  set  up  by  third  parties,  whether  such  third  parties  are  solvent 
or  insolvent.  They  are  not  bound  to  submit  to  the  enforcement  of  a  fraudu- 
lent and  void  judgment  against  said  property,  and  the  defeat  thereby  of  their 
attachment  liens  upon  it,  even  though  such  judgment  may  be  held  by  a  person 
who  is  able  to  respond  in  damages.  The  holder  of  a  fraudulent  and  void 
judgment  cannot  be  permitted  to  enforce  it  on  the  ground  that  he  may  be 
afterwards  sued  at  law  and  a  judgment  for  damages  recovered  and  enforced 
against  him.  If  the  judgment  was  obtained  by  collusion  and  for  the  purpose 
of  defrauding  complainants,  an  injunction  to  restrain  its  execution  is  the  proper 
remedy  (High  on  Injunctions,  §  118;  Green  v,  Haskell,  5  R.  I.,  449;  Oakley  v. 
Young,  2  Halst.  Ch.,  453);  and  I  am  of  tiie  opinion  that  in  such  a  case  the  bill 
need  not  aver  the  insolvencj'^  of  the  plaintiff  on  the  fraudulent  judgment.  To 
allow  the  execution  of  such  a  judgment  as  against  innocent  third  parties,  re- 
mitting them  to  their  action  for  damages  afterwards,  would  not  be  to  afford 
them  a  plain,  speedy  and  adequate  remedy.  The  jurisdiction  in  equity  arises 
in  all  such  cases  upon  a  proper  allegation  of  fraud.  If  it  were  necessary  to 
aver  and  prove  insolvency  as  well  as  fraud  the  jurisdiction  would  be  defeated 

in  very  manv  cases. 
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§  4208.  A  federal  court  may^  after  removal^  maintain  an  injunction  granted 
hy  the  Hate  court. 

3.  It  is  insisted  that  this  court  caDnot  maintain  the  injnnction  because  it 
stays  proceedings  in  a  state  court.  Section  720  of  the  Eevised  Statutes  of  the 
United  States  provides  that  "the  writ  of  injunction  shall  not  be  granted  by 
any  court  of  the  United  States  to  stay  proceedings  in  any  court  of  a  state,  ex- 
cept in  cases  where  such  injunction  may  be  authorized  by  any  law  relating  to 
proceedings  in  bankruptcy."  The  ready  answer  to  this  proposition  is  that  the 
court  is  not  asked  to  grant  an  injunction  to  stay  proceedings  upon  the  judg- 
ment in  the  state  court,  but  only  to  continue  in  force  an  injunction  allowed  by 
the  state  court  before  the  removal  of  the  cause.  Jurisdiction  for  this  purpose 
is  plainly  given  by  the  fourth  section  of  the  act  of  congress  of  March  3,  1875, 
which  provides  "  that  when  any  suit  shall  be  removed  from  a  state  court  to  a 
circuit  court  of  the  United  States,  ...  all  injunctions,  orders  and  other 
proceedings  had  in  such  suit  prior  to  its  removal  shall  remain  in  full  force  and 
effect  until  dissolved  or  modified  bv  the  court  to  which  such  suit  shall  be  so 
removed."  If  the  removal  act  did  not  contain  this  provision,  I  think  it  would 
be  implied  from  necessity.  In  all  cases  where  a  removal  is  authorized  the 
federal  court  must  be  empowered  by  necessary  implication,  if  not  by  the  ex- 
])ress  words  of  the  statute,  to  take  the  case  and  carry  it  on  to  final  judgment 
and  execution.  If  this  were  not  so  the  effect  of  a  removal  might  be  to  deprive 
a  party  of  his  remedy  in  the  state  court,  and  to  give  him  none  in  the  federal 
court.     The  motion  to  dissolve  the  injunction  is  overruled. 

DUNCAN  V.  GEGAN. 
(11  Otto,  810-814.     1879.) 

Appeal  from  U.  S.  Circuit  Court,  District  of  Louisiana. 

Statement  of  Facts. —  Duncan,  Gegan  and  Mrs.  Bowman  had  each  a  mort- 
gage on  Mr.  Bowman's  property,  the  relative  priorities  of  which  were  fixed 
hy  the  supreme  court  of  Louisiana,  which  placed  Mrs.  Bowman's  first  and 
Gegan's  second.  The  property  was  sold  and  the  proceeds  .were  not  sufiicient 
to  satisfy  Mrs.  Bowman.  Nearly  six  years  after  the  sale  Duncan  filed  a  peti- 
tion to  remove  the  case  to  the  circuit  court  of  the  United  States,  and  then 
filed  a  bill  claiming  seniority  of  Gegan's  mortgage,  and  charging  that  Mrs. 
Bowman's  was  fraudulent  and  void.  The  United  States  circuit  court  decided 
that  the  whole  matter  had  been  settled  by  the  supreme  court  of  the  state. 
Duncan  appeals. 

§  4209.  Upon  a  removal  of  a  cause  from  a  state  to  a  federal  court  whatever 
has  been  done  in  the  former  remains  valid. 

Opinion  by  Waite,  C.  J. 

The  transfer  of  the  suit  from  the  state  court  to  the  circuit  court  did  not  va- 
cate what  had  been  done  in  the  state  court  previous  to  the  removal.  The 
circuit  court,  when  a  transfer  is  effected,  takes  the  case  in  the  condition  it  was 
when  the  state  court  was  deprived  of  its  jurisdiction.  The  circuit  court  has 
no  more  power  over  what  was  done  before  the  removal  than  the  state  court 
would  have  bad  if  the  suit  had  remained  there.  It  takes  the  case  up  where 
the  state  court  left  it  ofif. 

Before  the  suit  of  Gegan  v.  Bowman  and  Duncan  was  removed  to  the  cir- 
cuit court,  the  rank  of  the  appellant's  mortgage  had  been  finally  settled  b3'' 
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the  judgment  of  the  supreme  court  of  the  state  on  appeal.  That  was  no 
longer  an  open  question  between  the  parties  to  that  litigation.  All  the  court 
from  which  the  removal  was  afterwards  made  could  do  was  to  distribute  the 
proceeds  of  the  sale  of  the  property  in  accordance  with  the  directions  of  the 
supreme  court.  It  had  no  power  whatever  to  change  the  order  of  priorities 
as  settled  by  the  appellate  court. 

The  question  of  the  right  to  make  the  transfer  is  not  before  us.  Duncan, 
who  caused  the  removal  to  be  made,  is  the  only  party  who  complains  of  the 
decree  below,  and  he  cannot  object  here  to  what  has  been  done  below  by  his 
own  procurement.  We  confess  it  is  not  easy  to  see  how  a  party  could  swear 
to  his  belief  that  from  prejudice  or  local  influence  he  could  not  obtain  justice 
in  the  state  court,  when  all  that  court  had  to  do  was  to  divide  the  proceeds  of 
a  sale  by  paying  them  out  in  a  certain  way,  and  as  to  which  there  was  ap- 
parently no  possible  chance  of  dispute.  But  still  it  was  so  sworn,  and  the  cir- 
cuit court  took  jurisdiction  against  the  motion  of  the  opposite  party.  Of  tba?t 
no  complaint  is  nqw^  made  by  the  appellees. 

§  4210.  J'he  final  judguient  of  the  supreme  court  of  a  state  In  a  suit  is  con- 
clusive upon  the  parties  thereto^  and  prevents  any  removal  thereof. 

It  follows,  then,  that  whether  the  proceedings  which  were  afterwards  had 
in  the  circuit  court  at  the  instance  of  the  appellant  were  part  of  the  original 
suit  removed  from  the  state  court,  or  a  new  and  distinct  suit  begun  in  the  cir- 
cuit court  by  the  appellant  himself  after  the  removal,  the  judgment  of  the 
supreme  court  of  the  state  on  the  appeal  in  the  original  suit  concludes  him  as 
to  his  rights  thus  litigated  and  disposed  of.  As  it  is  apparent  that  the  ques- 
tions presented  by  the  new  pleadings  in  the  circuit  court  are  in  all  respects 
the  same  as  those  settled  by  the  supreme  court  of  the  state,  it  follows  that  the 
circuit  court  was  right  in  holding  that  the  appellant  was  concluded  by  that 
decree.  Affirmed, 

§  4211.  Generally. —  A  removal  under  section  12  of  the  judiciary  act  ipso  facta  dissolves 
an  injunction  issued  by  the  state  court  before  removal.  Hatch  r.  Chicago,  etc.,  R.  Co.,  *  6 
Blatch.,  105. 

§  4212.  An  injunction  granted  by  a  state  court  falls  upon  removal  of  the  case  into  the  fed- 
eral court  under  section  12  of  the  judiciary  act;  and  a  motion  for  an  attachment  against  the 
defendant  for  a  violation  of  slich  injunction  will  not  be  gi*anted  by  the  federal  court,  since  a 
contempt  of  the  state  court  can  be  punished  only  by  that  court.  But  a  motion  to  grant  an 
injunction  upon  the  face  of  the  bill  is  proper  after  removal,  and  will  obviate  all  hardship  in 
the  case.     McLeod  v,  Duncan,*  5  McL.,  842. 

g  4S18.  An  injunction  granted  by  a  state  court  is  ipso  /acfo  dissolved  by  the  removal  of  the 
suit  under  the  act  of  July  18,  1866.     Northwestern  Co.  v.  Corse.*  4  Biss.,  514. 

§  4214.  An  injunction  granted  by  a  state  court  before  removal  remains  in  force  after  re- 
moval until  otherwise  ordered  by  the  federal  court.     Perry  v,  Sharpe,  8  Fed.  R.,  15. 

§  4215.  When  a  cause  at  issue  in  a  state  court  is  removed  no  new  pleadings  are  necessary. 
Merchants'  National  Banki*.  Wheeler,*  18  Blatch.,  218. 

.<  421tt.  When  one  of  two  defendants  in  a  state  court  removes  the  case  as  to  himself,  no 
new  pleadings  in  the  fciieral  court  are  necessar}*^  if  the  original  pleadings  are  in  proper  shape 
for  a  trial  as  between  the  plaintilfs  and  the  removing  defendant.  Dart  t*.  McKinney,*  9 
Blatch.,  359. 

g  4217.  A.  sued  B.,  and  B.  pleaded  that  he  had  theretofore  sued  A.  in  the  state  court,  and  at- 
tached the  debt  sued  for  by  A.,  and'that  the  case  had  been  removed  to  the  federal  court,  and 
that  the  debt  was  still  held  by  the  attachment;  held^  that  the  plea  was  bad.  New  England 
Screw  Company  v.  Bliven,*  3  Blatch.,  242. 

^  4218.  Property  attached  in  a  state  court  remains  subject  to  the  lien  on  removal  of  the 
cause  to  a  federal  court,  only  when  the  attachment  was  the  original  process  in  the  cause. 
IMdL 

§  4219.  The  words  "any  attachment  of  the  goods  or  estate  of  the  defendant  by  the  origi- 
nal process,"  as  used  in  the  twelfth  section  of  the  judiciary  act,  include  any  mesne  process 
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issuing  out  of  the  state  court  by  which  the  property  is  seized  before  the  case  is  removed  into 
the  federal  court.     Barney  v.  Globe  Bank,*  2  Am.  L.  Reg.  (N.  S.),  221. 

g  4220.  When  a  cause  is  removed  the  federal  court  cannot  set  aside  a  final  decree  rendered 
in  the  state  court.    French  v.  Hay.*  22  Wall.,  288. 

§  4221.  A  writ  of  error  from  the  supreme  court  of  the  United  States  will  lie  directly  to  any 
court  of  a  state,  if  such  court  gives  judgment  in  a  case  after  the  case  has  been  removed  under 
section  12  of  the  judiciary  act;  and  it  is  not  necessary  that  there  should  be  any  appeal  to  the 
highest  state  court.     Kanouse  v.  Martin,*  15  How.,  198. 

§  4222.  Where  a  case  has  been  removed  from  a  state  to  a  circuit  court,  the  prohibition  of  the 
judiciary  act  against  the  granting  of  injunctions  by  the  federal  courts  touching  proceedings 
in  state  courts  does  not  apply ;  and  after  removal  the  circuit  court  may  restrain  the  enforce- 
ment of  a  judgment  rendered  in  such  case  in  the  state  court.     French  v.  Hay,*  22  Wall.,  250. 

g  4228.  The  federal  court  will  not,  after  removal,  review  the  rulings  of  the  state  court  prior 
to  removal.  So  held  in  a  case  where  the  state  court  had  given  leave  to  tlie  defendant  to  plead 
a  certain  plea;  and  after  removal  the  plaintiff  claimed  that  such  plea  could  not  be  entertained 
by  the  federal  court.     Brooks  v.  Farwell,*  1  McC,  132. 

g  4224.  A  federal  court  will  not  remand  a  case  removed  to  it  from  a  state  court,  upon  rea- 
sons alleged  that  the  petition  to  remove  was  not  filed  in  time,  and  was  not  sworn  to  by  the 
person  properly  authorized,  and  because  the  bond  given  was  not  signed  by  the  defendant  in 
its  corporate  capacity  or  under  its  seal,  etc.  Such  reasons  are  properly  addressed  to  the  state 
court,  and  there  decided  before  removal.    Kain  v.  Texas  Pac.  R.  R.,*  3  Cent.  L.  J.,  13*. 

g  4225.  Where  the  state  law  allows  service  in  chancery  proceedings  by  publication,  and 
where,  after  publication,  but  before  proof  thereof  was  filed  in  the  state  court,  a  case  was  re- 
moved from  the  state  to  the  federal  court,  it  seenia  that  the  state  court  had  acquired  juris- 
diction by  publication,  and  that  the  federal  court  would  retain  it.  Turner  v.  I.,  B.  &  W.  R*y 
Co.,  8  Biss.,  880. 

g  4226.  Wheu  a  case  is  removed  under  the  judiciary  act  it  stands  in  the  federal  court  as  it 
stood  in  the  state  court  before  removal.  So  where  the  defendant,  after  removal,  filed  an  an- 
swer to  the  plain tiflTs  amended  bill,  which  answer  repeated  the  defenses  contained  in  the 
original  answer,  contending  that  nothing  was  brought  from  the  state  court  except  the  pro- 
cess, held,  the  latter  answer  was  impertinent  and  would  be  referred  to  a  master  to  strike  out 
the  repetitions.     Gier  v.  Gregg,*  4  McL.,  202. 

g  4227.  By  appealing  and  removing  a  suit  under  the  judiciary  act  a  defendant  waives  any 
personal  privilege  he  might  have  had  to  be  sued  in  another  district;  and  the  federal  court  will 
not  look  back  to  inquire  whether  the  state  court  had  jurisdiction.  Sayles  v.  Northwestern 
Ins.  Co.,*  2  Curt,  212. 

g  4228.  There  were  two  defendants  to  a  suit,  each  a  necessary  party.  One  was  neither 
served  with  process  in  the  state  court,  nor  did  he  appear  voluntarily  therein.  The  suit  was 
removed  by  the  defendant  who  had  appeared,  under  the  act  of  1875.  On  motion  lo  remand, 
held,  there  was  no  suit  pending  against  the  party  who  had  not  appeared  or  been  served  with 
process ;  and,  since  no  original  process  could  issue  against  him  from  the  federal  court,  he  not 
being  an  inhabitant  of  that  district,  and  since  he  was  a  necessary  party  to  a  determination  of 
the  suit,  the  suit  must  be  remanded  unless  such  non-appearing  defendant  chose  to  appear 
voluntarily  in  the  federal  court.     Pond  v,  Sibley,*  19  Blatch.,  189. 

,<  4229.  In  removed  cases,  under  the  act  of  1875,  the  distinction  between  law  and  equity 
will  be  preserved,  and  the  provisions  of  positive  statutes  of  the  United  States  will  be  re- 
garded ;  but  otherwise  the  practice  of  the  state  where  the  suit  is  brought  will  be  followed  in 
the  federal  courts.  So,  where  a  suit  is  begun  by  summons  and  complaint  under  the  New 
York  practice,  there  is  no  occasion  after  removal  for  entering  a  rule  in  the  federal  court  re- 
quiring the  plaintiff  to  declare,  or  one  requiring  the  defendant  to  plead,  since  there  is  no  such 
practice  in  the  state  court.  And  an  attachment  and  an  order  of  reference,  made  in  the  state 
court  before  removal  in  accordance  with  the  state  practice,  will  be  preserved  and  carried 
out  after  removal  by  the  federal  court.  Bills  r.  New  Orleans,  etc.,  R.  R.  Co.,*  13  Blatch., 
227. 

g  4230.  A  state  court  made  an  order  requiring  a  defendant  to  produce  certain  books,  and 
this  order  was  afiirmed  by  the  supreme  court  of  the  state  on  appeal.  The  defendant  did  not 
obey,  and  proceedings  for  contempt  were  begun  in  the  name  of  the  state  against  the  defend- 
ant, who  was  adjudged,  guilty  and  ordered  to  produce  the  books  or  go  to  jail.  From  this 
order  the  defendant  appealed  to  the  supreme  court  of  the  state,  and  at  the  same  time  re- 
moved the  case.  After  removal  the  plaintiff  applied  in  the  federal  court  for  an  order  requir- 
ing the  defendant  to  produce  the  books.  Held,  the  proceedings  in  the  state  court  culminating 
in  the  order  to  produce  or  go  to  jail  were  in  aid  of  the  action,  although  brought  in  the  name 
of  the  state ;  and  such  order,  therefore,  was  an  order  had  in  a  suit  prior  to  removal,  and 
would  remain  in  full  force,  under  the  act  of  1875,  in  the  federal  court.    But  since  there  had 
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been  an  appeal  the  federal  court  would  hold  proceedings  in  abeyance  until  the  supreme  court 
of  the  state  should  give  its  decision.    Williams  Mower  Co.  v,  Raynor,*  7  Biss.,  245. 

^  4281.  After  removal  under  the  act  of  1867,  the  plaintiff,  not  having  filed  in  the  federal 
court  certified  copies  of  the  pleadings,  etc.,  in  the  state  court,  but  only  sworn  copies  thereof, 
filed  a  new  bill ;  and  upon  motion  the  federal  court  ordered  the  defendant  to  plead  or  demur 
thereto.  The  case  was  then  transferred  to  the  federal  court  of  another  district,  and  in  such 
latter  court  certified  copies  of  all  the  proceedings  in  the  state  court  were  filed.  The  defend- 
ant then  moved  for  an  order  to  strike  out  all  pleadings  filed  in  the  federal  court  and  directing 
the  same  to  be  tried  on  the  pleadings  and  issues  made  in  the  state  court.  Held,  tiie  motion 
must  be  granted.  After  removal  a  case  will  be  tried  in  the  federal  court  upon  the  issues 
made  up  in  the  state  court,  and  not  upon  any  new  issues;  and  all  rights  acquired  by  the  state 
law,  and  all  defenses  allowable  thereunder,  will  be  recognized  in  the  ff deral  court.  The  fact 
that,  in  this  case,  a  federal  court  of  concurrent  jurisdiction  had  made  the  order  for  the  de- 
fendant to  plead  to  the  plaintiff's  new  bill  did  not  prevent  the  federal  court  to  which  the  case 
was  transferred  from  rehearing  the  matter  upon  an  enlarged  state  of  facts  and  reversing  the 
decision  thereon.     Akerly  v.  Vilas,*  8  Biss.,  882. 

§  4282.  The  filing  of  «  removal  petition  by  a  defendant  is  a  sufficient  appearance  in  the  state 
court  to  give  the  federal  court  jurisdiction  over  him  after  removal.  Sweeney  v.  Coffin,*  1 
Dill.,  73. 

g  4288.  A  writ  of  error  from  the  supreme  court  of  the  United  States  to  a  state  court  lies  to 
set  aside  a  judgment  given  by  the  latter  in  a  Case  which  the  defendant  has  properly  removed 
under  section  12  of  the  judiciary  act.  A  state  court  of  error  ought  not  to  refuse  to  set  aside 
such  a  judgment  made  by  a  lower  court  because  the,  defendant  in  the  lower  court  did  not 
plead  to  the  jurisdiction  after  instituting  removal  proceedings.  The  party  removing  need 
take  no  steps  in  any  state  court  after  his  right  of  removal  is  complete ;  and  if  the  state  court 
of  appeal  refuses  to  reverse  the  judgment  of  the  lower  court  because  there  was  no  plea  to 
the  jurisdiction  in  the  lower  court,  a  writ  of  error  lies  to  the  court  of  appeal.  Elanouse  v. 
Martin,*  15  How.,  198. 


XXVL  Eeview. 

Summary  —  Bill  of  review  after  default  of  plaintiff,  %  4284.—  For  what  to  be  brought,  §  4285.— 
Whole  record  may  be  looked  into,  g  4236. —  Performance  of  decree  as  prerequisite,  §  4237. — 
Defective  decree  not  prejudicing  the  party's  rights,  §  4238. —  Rule  as  to  performance^ 
§  4239. —  Leave  to  bring,  §  4240. —  Financial  inability  to  perform  decree,  g  4241. —  Security 
for  costs,  g  4242. —  Performance  of  decree,  §  4248. —  Setting  aside  consent  decree  for  mis- 
take  of  fact,  §g  4244,  4245. —  Counter-affidavits  to  petition,  §  4246. —  Distinction  betiveen 
bill  for  error  and  for  new  matter,  §  4247. —  Record  but  not  proofs  to  be  examined^ 
§  4248. — New  matter  mu^t  not  make  out  new  case,  g  4249. —  Evidence  of  fact  in  issue, 
§  A250.^ Discretion,  g  4231.— Form  of  petition,  §  4252,— By  whom  brought,  g  4258.— 
Bill  in  nature  of  bill  of  review  filed  as  matter  of  right,  g  4254. —  By  corporation  after 
receivership,  §  4255. 

§  4284.  Where  plaintiff  in  a  bill  in  equity  fails  to  appear,  and  the  court  in  due  course  of 
business  hears  the  defendant  and  enters  a  decree  in  his  favor,  a  bill  of  review  which  does  not 
show  errors  in  the  record  is  bad  on  demurrer.    Irwin  v,  Meyrose,  gg  4251-4258. 

g  4285.  A  bill  of  review  may  be  brought  only  for  errors  of  law  appearing  in  the  record,  or 
for  some  new  matter  of  fact  discovered  which  was  not  known  and  could  not  be  used  at  the 
time  of  the  decree,  in  which  case  the  proofs  may  be  looked  into  only  for  the  purpose  of  show- 
ing the  relevancy  of  the  new  matter  to  be  introduced.    Ibid, 

g  4286.  In  a  bill  of  review  the  whole  record  may  t>e  looked  into,  including  orders,  roaster's 
report,  etc.    Ibid, 

g  4237.  The  performance  of  the  original  decree  is  a  prerequisite  condition  of  bringing  a  bill 
of  review ;  and  where  the  decree  was  for  payment  of  mortgage  debt  or  absolute  sale  of  the 
premises,  a  sale  of  the  premises  under  this  order  would  not  be  a  pei*formance  until  the  pur- 
chaser was  put  in  possession.     Burley  v.  Flint,  gg  4259-4261. 

§  4288.  Where  the  decree  in  a  foreclosure  suit  was  for  absolute  sale,  and  no  time  for  re- 
demption was  given,  and  no  offer  to  redeem  was  made  during  the  statutory  period,  a  bill  of 
review  will  not  lie  for  error  on  the  face  of  the  decree  in  not  giving  time  for  redemption,  since 
the  decree,  though  defective  in  form,  did  not  prejudice  the  rights  of  defendant,  as  he  might 
within  the  statutory  period  have  offered  to  redeem  in  spite  of  the  decree,  and  relying  on  his 
statutory  rights.    Ibid, 

§  4289.  The  rule  requiring  performance  of  a  decree  before  a  bill  of  review  is  brought,  and 

718 


g§  4240-4255.  PRACTICE. 

also  the  rule  requiring  coinplatnaDt  to  give  security  fbr  costs,  are  intended  for  the  regulation 
of  procedure  rather  than  to  limit  the  jurisdiction  of  the  court.  Davis  v.  Speiden,  g§  4262- 
4265. 

§  4240.  Leave  of  court  is  not  required  to  bring  a  bill  of  review  for  errors  apparent  on  the 
face  of  the  record.     Ibid» 

%  4241.  It  is  error  to  dismiss  a  bill  of  review  for  non-performance  when  the  party  shows 
that  by  reason  of  financial  inability  he  could  not  perform  the  decree.    Ibid, 

§  4242.  A  complainant  in  a  bill  of  review  must  give  security  for  costs.  If,  however,  a  bill 
be  filed  without  this,  and  costs  are  accumulated  without  objection,  defendant  cannot  have 
the  bill  dismissed,  but  should  apply  for  an  order  to  give  security.  Swan  v,  Wright,  §§  4266- 
4270. 

g  4248.  To  sustain  a  bill  of  review  complainant  must  show  performance  of  the  decree. 
Ibid. 

§  4244.  A  bill  to  set  aside  a  consent  decree  on  the  ground  of  mistake  of  fact  Is  in  substance 
a  bill  of  review,  and  must  be  filed  within  the  time  limited  for  such  a  bill  by  the  eighty-eighth 
equity  rule.    In  re  Pentlarge,  §g  4271-4273. 

g  4245.  A  decree  taken  by  consent  without  fraud  cannot  be  set  aside  on  a  bill  of  review. 
Ibid. 

§  4246.  The  allowance  of  counter-affidavits  to  a  petition  for  leave  to  file  a  bill  of  review, 
though  not  common,  is  within  the  authority  of  the  court.     Dexter  v.  Arnold,  §^  4274-4282. 

g  4247.  In  the  United  States  the  distinction  is  not  felt  between  a  pure  bill  of  review  for 
error  apparent  on  the  decree  and  a  supplemental  bill  in  the  nature  of  a  bill  of  review  for  new 
matter  discovered  since  the  decree.     Ibid. 

g  4248.  On  a  bill  of  review  for  apparent  errors  the  whole  record  is  examined  but  not  the 
proofs.    Ibid. 

§  4249.  On  a  bill  of  review  for  newly-discovered  matter,  the  new  matter  must  go  to  prove 
what  was  before  in  issue,  and  not  to  make  out  a  new  case,  and  must  have  been  discovered  by 
the  petitioner  after  the  original  decree.     Ibid. 

g  4250.  Newly -discovered  evidence  in  proof  of  a  fact  already  in  issue  is  sufficient  to  support 
a  bill  of  review,  though  to  be  cautiously  received.     Ibid. 

§  4251.  The  granting  of  a  bill  of  review  lies  in  the  discretion  of  the  court,  and  may  be  re- 
fused when  deemed  unadvisable  in  view  of  all  the  circumstances.     Ibid. 

g  4252.  A  petition  to  file  a  bill  of  review  should  state  the  new  matter  relied  on,  and  the  evi- 
dence to  support  it,  and  must  establish  petitioner's  inability  to  have  procured  the  evidence  be- 
fore the  decree.    Ibid, 

g  4258.  A  bill  of  review  may  be  brought  by  the  ]>arty  in  whose  favor  the  original  decree 
was  rendered.     Ibid. 

^  4254.  An  original  bill  in  the  nature  of  a  bill  of  review  for  fraud  may  be  filed  as  a  matter 
of  right,  without  leave  of  court.     Northern,  etc.,  Co.  v.  Young,  g^  4283,  4284. 

g  4255.  The  original  suit  being  a  foreclosure  suit  against  a  corporation,  the  latter  may  bring 
such  a  bill  in  its  own  name,  after  the  receiver's  functions  ceased,  upon  termination  of  the  pro- 
ceedings in  the  original  suit.     Ibid. 

[Notes.— See  gg  4285-4341.] 

IRWIN  V.  MEYROSE. 
(Circuit  Court  for  Missouri :  2  McCrary,  244-249.     1881.) 

Opinion  by  Treat,  J. 

Statement  of  Facts. —  In  September,  1879,  a  bill  in  equity  was  filed  by 
plaintiffs  against  the  defendants  for  alleged  infringements  of  patents.  An 
answer  with  notice  was  filed  in  due  time  as  to  anticipations,  etc.  (under  U.  S. 
R.  S.,  sec.  4920),  looking  to  the  impeachment  of  the  validity  of  said  patents, 
and  a  general  replication  was  duly  entered.  A  few  days  before  the  time  lim- 
ited for  taking  testimony,  the  defendants'  solicitor  moved  for  the  appointment 
of  an  examiner  to  take  testimony  in  their  behalf.  As  the  plaintiffs  had  taken 
no  testimony  or  given  notice  therefor,  the  court  to  prevent,  unnecessary  costs, 
withheld  the  order  sought  by  defendants'  solicitor,  because,  so  far  as  disclosed, 
the  plaintiffs  had  either  abandoned  their  case  or  were  willing  to  stand  on  the 
pleadings  and  exhibits.  When  the  case  was  subsequently  reached  in  .due 
course  on  call  of  the  ^^  equity  dockets,"  the  defendants  answering  the  call,  the 
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court  17167*0  motu  set  the  case  down  for  hearing  at  a  day  named.  There  was 
no  order  made  upon  defendants^  solicitor,  nor  suggestion  as  to  notice  upon 
plaintiffs  and  their  solicitors;  hence  the  allegations  in  the  bill  of  review  now 
before  the  court,  so  far  as  thev  are  based  on  the  conduct  of  the  defendants' 
solicitor  in  that  respect,  are  entirely  groundless;  yet,  on  demurrer,  they  must 
be  taken  as  true.  The  court,  desiring  to  pursue  its  business  in  an  orderly 
manner  and  with  proper  dispatch,  did,  according  to  its  practice,  call  the  equity 
docket,  and  take  such  action  with  regard  to  each  case  called  as  the  circum- 
stances  required.  The  original  case,  having  been  set  down  for  hearing,  was 
not  reached  in  due  course  for  some  days  thereafter.  No  one  appeared  for 
plaintiffs,  but  defendants  were  duly  represented.  The  court  examined  the 
pleadings,  exhibits  and  proofs,  and  ordered  a  decree  for  defendants.  What- 
ever was  done  was  not  through  lack  of  courtesy  or  otherwise  on  the  part  of 
defendants'  solicitor,  but  on  the  positive  requirement  of  the  court  that  the  case 
should  proceed.  This  action  of  the  court  was  based  on  the  necessity  of  its 
business,  viz.,  that  some  one  should  respond  to  the  call  of  the  case.  The  de- 
fendants responded,  and  the  court  proceeded  accordingly,  the  time  for  taking 
testimony  having  expired  and  no  extension  asked. 

§  4266.  Where  plaiiitiff  in  a  hill  in  equity  fails  to  appear^  and  the  court  in 
due  course  of  business  hears  the  defendant  and  enters  a  decree  in  his  favor ^  a 
hill  of  review  hy  the  plaintiff  will  not  he  permitted  and  a  demurrer  to  it  wUl  he 
sustained. 

A  bill  of  review  has  been  filed  to  which  a  demurrer  is  interposed.  In  the 
case  of  Whiting  v.  Bank  of  the  United  States,  13  Pet.,  6,  it  is  said:  "  As  the 
original  decree,  which  it  seeks  to  review,'was  properly,  according  to  our  course 
of  practice,  to  be  deemed  recorded  and  enrolled  as  of  the  term  in  which  the 
final  decree  was  passed,  it  is  certainly  a  bill  of  review  in  contradistinction  to 
an  original  bill  in  the  nature  of  a  bill  of  review;  which  latter  bill  brings  for- 
ward the  interests  affected  bv  the  decree,  other  than  those  which  are  founded 
in  privity  of  representation.  ...  It  has  also  been  suggested  at  the  bar 
that  no  bill  lies  for  errors  of  law,  except  where  such  errors  are  apparent  on 
the  face  of  the  decree  of  the  court.  That  is  true  in  the  sense  in  which  the 
language  is  used  in  the  English  practice.  In  England  the  decree  always  re- 
cites the  substance  of  the  bill,  answer  and  pleadings,  and  also  the  facts  on 
which  the  court  founds  its  decree.  But  in  America  the  decree  does  not  ordi- 
narily recite  either  the  bill  or  answer  or  pleadings,  and  generally  not  the  facts 
on  which  the  decree  is  founded.  But  with  us  the  bill,  answer  and  other  plead- 
ings, together  with  the  decree,  constitute  what  is  properly  considered  as  the 
record.  And,  therefore,  in  truth,  the  rule  in  each  country  is  precisely  the 
same  in  legal  effect,  although  expressed  in  different  language,  namely,  that 
the  bill  of  review  must  be  founded  on  some  error  apparent  upon,  the  bill,  an- 
swer and  other  pleadings  and  decree;  and  that  you  are  not  at  liberty  to  go 
into  the  evidence  at  large  in  order  to  establish  an  objection  to  the  decree 
founded  on  the  supposed  mistake  of  the  court  in  its  own  deductions  from  the 
evidence." 

§  4257.    What  can  and  what  cannot  he  looked  into  in  a  hill  of  review. 

In  the  case  of  Kennedy  v,  Georgia  State  Bank,  8  How.,  586,  the  United 
States  supreme  court  again  referred  to  the  doctrine  governing  bills  of  review 
in  this  language:  "This  bill  has  been  considered  by  some  of  the  defendants' 
counsel  as  a  bill  of  review.  But  it  has  neither  the  form  nor  the  substance  of 
such  a  bill.     Since  the  ordinances  of  Lord  Bacon  a  bill  of  review  can  only  be 
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brought  for  ^  error  in  law  appearing  in  the  body  of  the  decree  or  record,'  with- 
out further  examination  of  matters  of  fact,  or  some  new  matter  of  fact  dis- 
covered which  was  not  known  and  could  not  possibly  have  been  used  at  the 
time  of  the  decree."  The  same  question  underwent  review  in  Putnam  v.  Da}', 
22  Wall.,  60.  "  We  think  the ,  rule  to  be  well  established,  and  a  wholesome 
one,  that  .  .  .  the  proofs  cannot  be  looked  into  on  a  bill  of  review.  This 
was  so  expressly  held  in  Whiting  v.  Bank  of  the  United  States.  It  is  true 
that  in  our  practice  the  final  decree  does  not  contain  a  summary  of  the  facts 
as  it  did  in  the  English  practice,  which  summary  was  examinable  on  a  bill  of 
review;  but,  to  countervail  this  absence  of  statement  in  the  decree,  we  have 
adopted  the  practice  of  looking  back  of  the  decree  into  the  whole  record  of 
the  pleadings  and  the  proceedings,  including  orders,  master's  report,  etc.,  to- 
gether constituting  what  is  generally  regarded  as  the  record  in  the  cause,  and 
necessary  to  be  examined  in  order  to  a  proper  understanding  of  the  decree 
itself.  This  makes  a  record  similar  to  that  of  a  common-law  action,  the  decree 
being  the  judgment  of  the  law  upon  the  allegations  of  the  parties,  and  the 
conclusion  which  the  court  deduces  from  the  proofs.  But  the  conclusions  of 
fact  deduced  from  the  proofs  are  not  spread  upon  the  record  in  extenso^  unless 
through  the  medium  of  a  report  made  by  a  master  or  commissioner.  The 
eighty-sixth  rule  in  equity,  adopted  by  this  court,  has  abolished  the  recital  of 
the  pleadings  in  the  decree,  and  has  prescribed  the  form  in  which  it  shall  be 
couched  as  follows :  This  cause  came  on  to  be  heard  at  this  term  and  was 
argued  by  counsel;  and  thereupon,  in  consideration  thereof,  it  was  ordered, 
adjudged  and  decreed  as  follows,  viz.:  [Here  inserting  the  decree  or  order.] 
The  decree,  it  is  true,  may  proceed  to  state  conclusions  of  fact  as  well  as  of 
law,  and  often  does  so,  for  the  purpose  of  rendering  the  judgment  of  the 
court  more  clear  and  specific.  The  record  thus  made  up  constitutes  the  basis 
of  examination  on  a  bill  of  review,  but  it  never  contains  the  proofs  adduced 
in  the  cause." 

§  4258*  Distinction  between  a  hiU  of  review  and  an  mnginal  hiU  in  tlie  nat- 
ure of  a  biU  of  review. 

In  the  case  of  Bufflngton  v.  Harvey,  5  Otto,  99,  the  same  subject  was  again 
presented  to  the  United  States  supreme  court  on  a  demurrer  to  a  bill  of  re- 
view. After  pointing  out  the  rules  as  to  motions  for  rehearing,  etc.,  and  giv- 
ing clearly  the  views  of  the  court  on  that  and  kindred  questions  of  pmctice, 
the  court  says:  "To  avoid  misapprehension  in  what  we  have  said  with  regard 
to  the  proceedings  on  a  bill  of  review  it  will  be  observed  that,  in  this  case,  the 
bill  is  a  pure  bill  of  review,  containing  no  new  matter,  such  as  allegation  of 
newly-discovered  evidence,  or  anything  else  of  an  original  character  admis> 
sible  in  such  a  bill.  What  we  have  said  is  specially  applicable  to  the  case  be- 
fore us.  Bills  containing  new  matter  of  course  are  in  the  nature  of  original 
bills,  so  far  as  such  new  matter  is  concerned,  and  admit  of  an  answer  and  a 
replication,  and  proceedings  appertaining  to  an  issue  of  fact;  but  only  as  it 
relates  to  the  truth  and  suificiency  of  such  new  matter,  and  the  propriety  of 
its  admission  for  the  purpose  of  opening  the  decree  in  the  original  cause.  If 
decided  to  be  founded  in  fact  sufficient  to  affect  the  decree  and  properly  ad- 
missible, the  original  decree  will  be  opened,  and,  if  necessary,  a  new  hearing 
had;  but  if  not  so  found,  the  bill  of  review  will  be  dismissed  and  the  original 
decree  will  stand.  But  even  in  this  case,  as  well  as  in  that  of  a  pure  bill  of 
review,  the  evidence  in  the  original  cause  cannot  be  discussed  for  the  purpose 
of  questioning  the  propriety  of  the  original  decree,  as  based  on  such  evidence. 

710 


REVIEW.  §  4268, 

It  can  be  adverted  to,  if  at  all,  for  the  purpose  of  showing  the  relevancy  and 
bearing  of  the  new  matter  sought  to  be  introduced  into  the  cause." 

There  are  many  other  cases  cited  by  defendants'  counsel  which  serve  to 
illustrate  the  doctrine.  Dexter  v.  Arnold,  6  Mason,  315;  Thomas  v.  Harvey, 
10  Wheat.,  146;  Woods  v.  Munn,  2  Sumner,  316;  Hollings worth  v,  McDon- 
ald, 2  Harr.  &  J.,  230;  Jenkins  v.  Eldridge,  2  Story,  299  et  seq.;  Massie  v. 
Graham,  3  McLean,  41;  Hughes  v.  Jonas,  2  Md.  Ch.,  289;  Lansing  v.  Albany 
Ins.  Co.,  Hopkins,  102;  Barker  v.  Barker,  2  Woods,  241;  Burts  v.  Heard,  11 
Heisk.,  472;  Cole  v.  Miller,  32  Miss.,  89;  Daniell's  Ch.  PL,  §  1578;  Living- 
ston V.  Koe,  1  Lea,  55.         ^ 

The  doctrine  stated  by  the  United  States  supreme  court,  fortified  as  it  is  by 
the  numerous  cases  cited,  must  govern  the  action  of  this  court.  There  is  no 
new  matter  set  up  which  might  not  have  been  presented  at  the  final  hearing, 
if  ordinary  diligence  had  been  exercised;  and  indeed  there  is  no  new  matter 
stated  in  the  bill  of  review.  Hence  the  only  question  is  as  to  errors  apparent 
of  record.  No  such  errors  appear.  The  case  having  been  set  down  for  hear- 
ing, the  same  was  heard  at  the  proper  time  on  the  issues  as  made  by  the 
pleadings  and  exhibits.  The  plaintiffs  offered  no  proofs,  and  had  taken  none, 
tending  to  show  any  infringements  by  the  defendants,  and  hence  the  court  was 
bound  to  dismiss  the  bill.  It  is  true  the  defendants  had  raised  by  their  an- 
swer the  question  of  the  validity  of  plaintiffs'  patents,  and  had  filed  the  so- 
called  anticipatory  patents,  of  which  statutory  notice  had  been  given,  said 
patents  being  sworn  copies  of  the  originals.  The  court  on  hearing  dismissed 
the  bill.  It  was  not  necessary  for  it  to  inquire  into  the  validity  of  the  plaint- 
iffs' patents,  because,  if  said  patents  were  valid,  no  evidence  that  defendants 
had  infringed  them  was  offered.  If  the  court  had  gone  further  and  looked 
into  the  plaintiffs'  patents  and  the  alleged  anticipatory  patents,  the  same  con* 
elusion  must  have  been  reached.  There  is  no  error  of  record  and  no  new  evi- 
dence which  can  serve  as  a  basis  for  a  bill  of  review  in  the  light  of  the 
authorities  supra.    The  demurrer  is  sustained  and  the  bill  dismissed. 

BURLEY  V.  FLINT. 
(Circuit  Court  for  lUinots:  9  BisseU,  204-215.    1879.) 

Opinion  by  Blodgbtt,  J. 

Statement  of  Facts. —  This  is  a  bill  of  review  for  errors  on  the  face  of  the 
record,  filed  by  the  complainant  as  assignee  of  David  Kreigh,  a  bankrupt, 
charging  in  substance  that,  on  the  31st  day  of  March,  1877,  said  Flint  exhib- 
ited in  this  court  his  original  bill  of  complaint  for  the  foreclosure  of  a  mort- 
gage before  that  time  given  by  said  David  Kreigh,  and  held  by  the  complain- 
ant in  said  original  bill;  that  complainant  in  this  cause  was  made  a  party 
defendant  to  said  bill,  and  that  such  proceedings  were  had  in  said  cause  that 
on  the  19th  day  of  October,  1877,  a  decree  for  the  foreclosure  of  such  mort- 
gage was  entered  in  said  cause,  whereby  it  was  "  adjudged  and  decreed  that 
said  defendant,  David  Kreigh,  or  some  of  the  other  defendants  in  said  cause, 
pay  or  cause  to  be  paid  to  the  complainant,  within  one  hundred  days  from  the 
date  of  the  entry  of  this  decree,  the  sum  of  $66,458.87,  with  interest  thereon 
at  the  rate  of  six  per  cent,  per  annum  from  the  25th  day  of  July,  1877  (the 
date  of  the  master's  report  finding  the  amount  due  on  said  mortgage),  to  the 
day  of  such  payment,  and  also  pay  into  court  the  costs  in  this  cause  to  be 
taxed ;  and  in  default  of  doing  so,  that  all  and  singular  the  premises  men- 
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tioned  and  described  in  the  said  bill  of  complaint,  or  so  much  thereof  as  may 
be  sufficient  to  satisfy  the  amount  due  the  complainant  as  hereinbefore  ad- 
judged, together  with  interest  and  costs  in  this  case,  and  which  may  be  sold 
separately  without  material  injury  to  the  parties  interested,  be  sold  at  pub- 
lic auction  by  or  under  the  direction  of  the  said  Henry  W.  Bishop,  the  master 
in  chancery  of  this  court,  .  .  .  and  that  said  master  make  such  sale  in 
accordance  with  the  course  and  practice  of  this  court." 

That  afterwards  said  master  reported  to  the  court  that  he  had  sold  said 
premises  in  accordance  with  said  decree,  and  that  the  said  Flint  had  become 
purchaser  thereof.  And  on  the  13th  day  of  Mar^h,  1878,  the  report  of  said 
master  was  ratified  and  confirmed  by  the  court,  and  it  was  "further  ordered 
and  adjudged  and  decreed  by  the  court  that  the  said  master  execute  and  de- 
liver to  Thompson  J.  S.  Flint,  the  purchaser  named  in  said  report  of  sale,  a 
deed  conveying  the  said  premises,  and  all  right  and  title,  legal  or  equitable,  of 
the  said  defendants  therein,  so  by  the  said  master  sold  to  him,  as  in  said  re- 
port mentioned."  And  it  was  further  by  said  order  "  adjudged  and  decreed 
that  said  defendants  and  all  persons  claiming  or  to  claim  from,  through  or 
under  them  or  any  of  them,  from  and  after  the  commencement  of  this  suit, 
and  all  persons  having  a  lien  subsequent  to  the  mortgage  mentioned  in  the  bill 
of  complaint  in  this  cause,  either  by  judgment  or  decree  or  otherwise,  upon 
the  premises  described  in  said  mortgage,  and  his  and  their  heirs  and  personal 
representatives,  and  all  persons  having  any  lien  or  claim  by,  from,  through  or 
under  such  subsequent  judgment  or  decree,  and  their  heirs  and  personal  rep- 
resentatives, and  all  persons  claiming  under  them,  be  forever  barred  and  fore- 
closed of  and  from  all  equity  of  redemption  and  other  claims,  legal  or  equita- 
ble, of,  in  and  to  said  premises,  and  every  part  and  parcel  thereof."  .  .  . 
And  that  "said  purchaser  of  said  premises  be  let  into  possession  thereof."  It 
also  appears  from  said  order  that  after  paying  from  the  proceeds  of  said  sale 
the  costs  in  said  cause,  and  applying  the  balance  of  said  proceeds  upon  said 
decree,  there  remained  due  to  complainant  on  said  mortgage  debt  the  sum  of 
$29,843.45,  for  which  said  David  Kreigh  was  personally  liable,  and  which  com- 
plainant had  leave  to  prove  against  the  estate  of  said  Kreigh  in  bankruptcy. 

The  errors  assigned  are : 

Firat,  That  the  decree  of  October  19, 1877,  orders  the  absolute  sale  of  the 
mortgaged  premises  without  providing  for  or  giving  ti'me  for  redemption, 
contrary  to  the  statute  of  the  state  of  Illinois  concerning  sales  of  real  estate 
under  execution  or  decrees  of  court.     Illinois  E.  S.,  ch.  77,  sec.  18. 

Second.  That  the  order  of  March  13,  1878,  confirming  and  ratifying  the 
master's  sale,  made  no  provision  for  the  redemption  of  the  land  from  the  sale, 
but  directed  the  master  to  make  an  absolute  deed  of  the  premises  to  the  pur- 
chaser at  the  sale,  and  ordered  that  this  complainant  and  all  other  defendants 
in  the  original  suit  be  forever  foreclosed  and  barred  from  all  right  and  equity 
of  redemption  in  the  land,  contrary  to  the  statute  of  Illinois,  providing  for 
the  redemption  of  lands  sold  under  execution  and  decrees. 

And  for  these  errors  this  complainant  now  prays  that  the  decrees  and  orders 

in  said  foreclosure  suit  may  be  "  reviewed,  reversed  and  set  aside,"  and  no 

further  proceedings  had  thereunder;  and  that  all  proceedings  already  had 

thereunder  be  avoided  and  set  aside;  that  any  and  all  deeds  made  under  and 

by  virtue  of  said  decrees  or  orders  be  set  aside,  annulled  and  declared  void ;  and 

that  this  complainant  be  put  in  his  first  and  former  position  as  to  said  prop- 
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erty,  with  the  same  rights  therein  as  before  the  entering  of  said  orders  and 
decrees. 

The  defendant  Flint  has  interposed  a  motion  to  dismiss  this  bill,  and  com- 
plainant's counsel  has  requested  that  in  considering  said  motion  the  court  pass 
upon  the  equity  of  the  bill.  The  motion  to  dismiss  is  urged  for  the  reason 
that  the  complainant  in  this  bill  has  not  averred  a  performance  of  the  decree. 

§  4359.  The  performance  of  the  decree  ie  a  prerequisite  condition  for  a  hill 
of  review. 

By  one  of  the  ordinances  of  Lord  Bacon,  which  still  governs  as  to  bills  of 
review,  "  The  decree  must  be  performed  before  a  bill  of  review  can  be  brought. 
If  the  decree  be  for  land,  the  possession  of  it  must  be  surrendered ;  if  it  be 
for  money,  the  monej'^  must  be  paid."  Partridge  v,  Usborne,  5  Euss.  Ch.,  195; 
Wiser  v,  Blachly,  2  Johns.  Ch.,  488;  2  Barb.  Ch.  Prac,  96;  Griggs  v.  Gear,  3 
Gilm.,  2. 

The  authorities  all  sustain  these  propositions  that  performance  of  the  decree 
is  a  prerequisite  condition  to  the  right  to  bring  a  bill  of  review,  and  that  for 
a  failure  to  show  performance  a  motion  to  dismiss  will  be  sustained. 

It  will  be  noticed  that  the  original  decree  which  this  complainant  seeks  to 
have  reviewed  and  reversed  required  that  Kreigh,  the  mortgagor  and  prin- 
cipal defendant,  or  some  other  of  the  defendants  should,  within  one  hundred 
days,  pay  the  mortgage  debt  ($66,458.87),  with  interest  and  costs,  and  that  in 
default  of  so  doing  the  mortgaged  premises  be  sold.  The  record  also  shows 
that  a  sale  of  the  mortgaged  premises  was  made  in  accordance  with  the  decree, 
and  that  by  such  sale  the  costs  and  part  of  the  mortgage  debt  were  satisfied, 
and  a  decree  made  allowing  complainant  to  prove  the  deficiency  against  the 
estate  of  Kreigh  in  bankruptcy.  This  decree  being  in  the  alternative  —  that 
is,  for  the  payment  of  the  mortgage  debt  and  sale  in  default  of  paj'ment  —  I 
am  of  opinion  that  the  sale  of  the  property  may  be  considered  a  performance 
to  the  extent  of  the  satisfaction  obtained;  and  as  no  personal  decree  on 
which  execution  can  be  issued  was  made  against  defendant  Kreigh  or  his  as- 
signee, I  am  of  opinion  that  the  record  shows  a  substantial  performance  of 
the  decree  except  as  to  the  possession  of  the  premises.  It  does  not  appear 
from  the  bill  of  review  that  the  purchaser  has  been  let  into  possession  under 
his  deed,  and  I  am  of  the  opinion  that  a  full  performance  of  the  decree  would 
require  that  the  purchaser  be  put  in  possession  either  by  the  voluntary  act  of 
the  defendant  or  bv  a  writ  of  assistance  from  the  court  in  aid  of  its  decree. 

If  the  defendant  Kreigh  had  not  been  in  bankruptcy,  and  a  personal  decree 
had  been  entered  against  him  for  the  deficiency,  it  might  be  that  he  or  his  as- 
signee must  show  payment  of  the  deficiency  in  order  to  sustain  a  bill  of  re- 
view; but  that  question  does  not  arise,  as  this  record  shows  that  before  the 
foreclosure  D.  Kreigh  had  become  bankrupt,  and  the  complainant  had  been 
elected  his  assignee. 

If  I  were  disposed  to  decide  this  case  upon  the  technical  question  as  to 
whether  a  performance  of  the  decree  was  shown  by  the  bill  or  not,  I  think  I 
should  be  compelled  to  hold  that  the  cause  should  bo  dismissed  for  the  failure 
to  show  such  fact;  but  I  prefer  to  place  my  decision  upon  broader  ground^ 
going  to  the  equity  of  the  case  as  made  by  the  bill  and  record. 

§  4260.  Where  no  offer  to  redeem  teas  made  during  the  statutory  period^  a  hill 
of  review  for  errors  on  the  face  of  the  record  cannot  he  sustained. 

The  complainant  assumes  that  it  was  error  in  this  court  to  decree  an  absolute 
sale  of  the  mortgaged  premises  without  expressly  giving  to  the  defendants,  by 
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the  terms  of  the  decree,  a  right  to  redeem  the  mortgaged  premises  from  the  sale, 
in  accordance  with  the  statute  of  Illinois  on  that  subject.  Brine  v.  Insurance 
Co.,  6  Otto,  627,  and  Orvis  v.  Powell,  8  Otto,  176,  are  cited  in  support  of  this 
position ;  and  the  language  used  by  the  court  in  these  cases  would  seem  to  jus- 
tify their  citation  as  controlling  authority.  It  must  be  borne  in  mind,  however, 
that  in  both  these  cases  the  court  is  assuming  to  protect  or  enforce  a  right 
given  by  our  state  statute,  holding  that  the  statute,  prescribing  the  right  and 
period  of  redemption,  entered  into  and  became  a  part  of  the  mortgage  con- 
tract, and  that  this  court  could  not,  by  its  decree,  deprive  the  parties  entitled 
thereto  of  their  statutory  right  of  redemption,  saying,  however,  in  the  Brine 
Case:  "It  is  not  necessary  that  the  form  or  mode  of  securing  aright  like  this 
should  follow  precisely  that  prescribed  by  the  statute.  If  the  right  is  sub- 
stantially preserved  or  secured  it  may  be  done  by  such  suitable  methods  as 
the  flexibility  of  chancery  proceedings  will  enable  the  court  to  adopt."  At 
the  time  these  two  cases  were  decided  no  express  decision  had  been  made 
by  the  supreme  court  of  this  state  defining  the  right  of  a  party  to  redeem 
when  provision  had  not  been  made  for  it  in  the  decree;  but  since  those  decis- 
ions the  opinion  of  the  supreme  court  of  this  state  in  Suitterlin  v.  Conn.  Mut. 
Ins.  Co.,  90  111.,  483',  has  been  promulgated.  This  was  a  bill  filed  by  Suitterlin, 
complainant,  on  the  28th  of  July,  1878,  in  the  circuit  court  of  Cook  count}', 
against  the  Connecticut  Mutual  Insurance  Company,  alleging  that  the  said 
company,  in  Julj',  1874,  had  filed  its  bill  in  this  court  to  foreclose  two  mort- 
gages upon  certain  lands;  that  such  proceedings  were  had  in  said  cause  that  on 
the  8th  day  of  March,  1876,  a  decree  of  foreclosure  was  rendered  in  said  cause, 
whereby,  according  to  the  course  and  practice  of  this  court,  said  lands  were 
ordered  to  be  sold  without  redemption;  that  said  premises  were  sold  by  the 
master  in  chancery  of  this  court,  pursuant  to  said  decree,  on  the  10th  day  of 
Ma}%  1876,  to  said  company;  and  on  the  31st  day  of  May,  1876,  said  sale  was 
confirmed,  and  the  master  directed  to  make  a  deed  thereof  to  said  purchaser, 
and  decreeing  that  the  mortgagor  be  forever  barred  and  foreclosed  from  all 
right  and  equity  of  redemption  in  said  premises;  that  the  purchaser  be  let 
into  possession,  and  awarded  a  personal  decree  against  the  complainant  Suit- 
terlin for  over  $6,000  deficiency;  and  that  said  master,  on  the  16th  day  of 
June,  1876,  executed  to  said  company  a  deed  of  said  premises. 

The  bill  further  charged  that  the  course  and  practice  of  this  court  to  sell 
lands  under  decrees  of  foreclosure,  without  allowing  a  right  of  redemption, 
was  contrary  to  the  statute  of  the  state  of  Illinois;  that  the  court  had  no 
power  or  jurisdiction  to  make  a  sale  in  that  manner,  and  that  said  sale  was 
void,  and  that  Suitterlin,  the  mortgagor,  was  entitled  to  make  payment  of 
said  mortgage,  and  relieve  the  premises  of  the  lien  thereon,  which  he  offered 
to  do. 

The  record  of  this  court  in  said  foreclosure  suit  was  pleaded  in  bar  to  Suit- 
terlin's  bill,  that  by  the  laws  of  the  United  States  the  time  for  prosecuting 
appeals  and  writs  of  error  is  limited  to  two  years ;  that  more  than  two  j^ears  had 
elapsed  since  said  decree,  and  no  appeal  or  writ  of  error  had  been  prosecuted 
from  said  foreclosure  decree.  This  plea  having  been  set  down  for  argument 
was  held  good  by  the  circuit  court  and  the  bill  dismissed  foHwant  of  equity. 
From  the  circuit  court  the  cause  was  taken  by  appeal  to  the  appellate  court, 
where  the  decree  of  the  circuit  court  was  aflSrmed,  and  an  appeal  taken  to 
the  supreme  court  of  this  state,  where  the  decree  of  the  lower  court  was  af- 
firmed. 
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§  4361.  Though  a  decree  in  a  forecloaure  suit  does  not  provide  for  redemp- 
tiony  the  defendant  has  the  right  to  red^m  at  any  thne  within  the  statutory  pe- 
riod^ and  the  error  is  one  of  form  only. 

It  was  there  oontended,  as  in  this  case,  that  this  court  in  directing  an  abso- 
lute sale  of  the  mortgaged  premises  had  exceeded  its  power,  and  that  so  much 
of  the  decree  as  directed  a  sale  without  redemption  was  erroneous  and  void. 

In  answer  to  this  position  the  supreme  court  says:  '*  Without  attempting 
to  pass  upon  the  question  whether  the  decree  of  the  United  States  court,  in  so 
far  as  it  ordered  an  absolute  sale  of  the  mortgaged  premises  without  allowing 
the  statutory  right  of  redemption,  was  in  excess  of  its  jurisdiction  and  void, 
«o  that  the  mortgagor,  notwithstanding  the  decree  and  the  master^s  deed, 
might,  within  the  year  allowed  him  by  the  statute  for  redemption,  have  paid  or 
tendered  the  redemption  money  and  redeemed  the  land,  or  have  been  entitled 
to  file  a  bill  for  redemption,  we  will  assume,  for  the  purposes  of  the  present 
decision,  that  that  portion  of  the  decree  excluding  redemption  was  void,  and 
it  is  not  then  apparent  that  this  bill  can  be  maintained.  Such  portion  of  the 
decree  being  held  void  need  not  invalidate  the  residue  of  the  decree,  or  make 
null  all  the  subsequent  proceedings  in  execution  of  the  decree." 

'^  The  decree  here  finding  the  amount  due  was  good,  and  also  the  order  of 
sale,  if  the  amount  was  not  paid  within  a  hundred  days.  The  defect  was  in 
adding  to  the  order  of  sale  that  it  should  be  without  redemption. 

'*  Hold  that  additional  portion  of  the  order  of  sale  to  be  void,  then  it  is  null, 
as  if  it  were  not,  and  the  simple  order  of  sale  stands  which  has  been  executed 
and  a  deed  given.  The  statute  gave  to  the  mortgagor  the  right  of  redemp- 
tion, and  be  might  have  exercised  it.  It  is  not  the  decree  that  gives  the  right 
to  redeem.  The  mortgagor  does  not  depend  upon  that  for  the  right,  but  upon 
the  statute.  We  apprehend  that  in  a  decree  of  foreclosure  a  mere  order  of 
sale  would  be  sufficient,  saying  nothing  about  redemption;  that  the  right  of 
redemption  would  not  be  interfered  with  under  such  an  order,  but  would  exi^t 
in  full  force  by  virtue  of  the  statute,  and  that  it  would  be  the  duty  of  the  of- 
ficer in  the  execution  of  the  order  of  sale  to  follow  the  directions  of  the  stat- 
ute. But  suppose  he  should  not  do  so,  and  upon  sale  made,  instead  of  giving 
a  certificate  of  the  sale,  and  that  the  purchaser  would  be  entitled  to  a  deed  at 
the  end  of  fifteen  months,  if  the  premises  should  not  be  redeemed  as  the  statute 
directs,  should  do  as  was  done  in  the  present  case  —  execute  a  deed  at  once. 
We  think  that  would  not  defeat  redemption,  nor  give  right  of  present  posses- 
sion, at  least  in  equity,  but  that  the  statute  would  control,  and  the  right  of  re- 
demption and  of  present  possession  remain  by  virtue  of  the  statute,  and  that 
the  deed  would  remain  inoperative  in  effect  until  the  expiration  of  the  period 
for  redemption. 

"  The  decree  here  has  been  executed,  the  sale  made  and  deed  given.  The 
wrongful  circumstance  was  the  making  of  the  deed  at  the  time  of  the  sale,  in- 
stead of  deferring  its  execution  until  fifteen  months  afterwards.  The  deed 
was  prematurely  made;  but  if  it  be  held  as  not  affecting  any  right  of  the 
debtor  in  consequence  thereof,  why  may  it  not  stand  and  remain  as  an  opera- 
tive deed  after  the  expiration  of  the  period  of  redemption,  where  no  attempt 
had  been  made  to  assert  the  right  of  redemption. 

"  It  is  not  preceived  what  legal  harm  can  have  resulted  to  appellant  from 
the  decree  being  in  its  present  form,  instead  of  with  redemption. 

*'If  erroneous  onlj'^  in  so  far  as  it  did  not  allow  the  statutory  right  of  re- 
demption, then,  on  the  settled  rule,  it  could  not  be  questioned  collaterally. 
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If  void,  then  we  do  not  regard  that  it  was  an  obstruction  to  the  exercise  of 
the  right  of  redemption  given  by  the  statute,  and  it  is  only  as  affecting  the 
exercise  of  such  right  of  redemption  that  there  can  be  substantial  cause  of 
complaint.  As  affecting  the  sale  of  the  premises,  it  would  seem  that  one  with- 
out redemption  would  be  calculated  to  insure  a  better  price  for  the  property 
sold  than  a  sale  subject  to  redemption.  Had  all  been  in  regular  form,  and  a 
certificate  of  purchase  only  given  on  the  sale,  the  purchaser  would  have  been 
entitled  to  a  deed,  there  having  been  no  effort  for  the  exercise  of  the  right  of 
redemption.  Now,  having  the  deed,  notwithstanding  it  was  prematurely  ex- 
ecuted, we  think  the  purchaser  may  hold  it,  there  not  appearing  to  be  any 
equitable  ground  for  the  interposition  of  a  court  of  equity  to  set  it  aside,  and 
allow  redemption  at  the  present  time. 

"We  are  of  opinion  that  there  is  no  equitable  title  to  relief  shown,  and 
that  the  circuit  court  did  right  in  holding  the  plea  good  and  dismissing  the 
bill."     Suitterlin  v.  Connecticut  Mut.  Ins.  Co.,  90  111.,  483. 

It  seems  to  me  to  follow  inevitably  from  the  reasoning  of  the  Illinois  su- 
preme court,  that  the  complainant  in  this  case  was  not  deprived  by  the  decree 
which  he  now  seeks  to  have  reviewed  and  reversed  of  the  right  of  redemp- 
tion given  by  the  statute  of  Illinois,  and  therefore  that  the  error  assigned  in 
the  bill  under  consideration  worked  no  injury  to  this  complainant.  By  refer- 
ence to  dates  it  will  be  seen  that  within  a  very  few  months  after  the  entry 
of  the  decree  now  complained  of,  and  long  /before  the  expiration  of  twelve 
months  after  the  sale  under  that  decree,  the  supreme  court  of  the  United  States 
rendered  its  opinion  in  the  Brine  Case,  deciding,  in  effect,  that  this  court  could 
not  deprive  a  mortgagor  of  his  statutory  right  of  redemption  from  a  sale 
under  decree  of  foreclosure;  and  the  practice  of  this  court  was,  without  delay, 
adapted  to  that  decision,  and  specific  rules  entered  of  record  prescribing  the 
method  by  which  redemptions  could  be  made.  It  is  therefore  to  be  presumed 
that  if  this  complainant  had,  within  the  twelve  months  allowed  him  for  that 
purpose,  brought  into  court  the  money  required  to  make  a  redemption  under 
the  statute,  the  court,  in  the  exercise  of  its  equity  powers,  would  have  allowed 
the  redemption,  either  upon  petition  or  by  a  supplemental  bill  in  the  nature 
of  a  bill  of  review.  At  most,  the  error  in  the  decree  complained  of  was 
only  an  error  of  form.  The  complainant  does  not  deny  the  justice  of  the  de- 
mand established  by  the  decree,  but  simply  claims  that  the  court  did  not 
specifically  reserve  to  him  the  statutory  right  of  redemption  from  the  sale; 
but  the  failure  to  do  this  did  not  deprive  the  complainant  of  his  rights,  and 
worked  him  no  substantial  injury.  And  bills  of  review  will  not  be  entertained 
for  errors  of  form  merely.  Story's  Eq.  PL,  §  411.  Having  allowed  his  statu- 
tory time  for  redemption  to  expire  without  an  offer  or  effort  to  redeem,  the 
complainant's  bill  of  review  appears  to  me  to  be  without  equity.  He  comes 
too  late  to  ask  the  court  to  correct  the  error  assigned;  and  therefore,  although 
there  may  have  been  a  technical  error  in  the  foreclosure  decree,  it  deprived 
the  complainant  of  no  rights. 

Bills  of  review  for  newly-discovered  evidence  can  only  be  filed  by  leave  of 
court,  for  the  reason  that  the  court  must  look  into  the  newly -discovered  evi- 
dence and  determine  whether  an  equitable  case  for  review  is  made  out;  and 
while  no  leave  of  court  is  required  to  file  a  bill  of  review  for  errors  on  the 
face  of  the  record,  yet  if  the  court  on  an  examination  of  the  record  can  see 
that  the  complainant  upon  the  showing  made  is  not  entitled  to  a  decree  for 
relief  the  bill  should  be  dismissed. 
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It  was  suggested  on  argument  that  the  Suitterlin  Case  was  a  bill  to  redeem 
while  this  is  a  bill  of. review;  but  to  my  mind  the  distinction  between  the  two 
actions  is  one  of  form  merely.  The  leading  principle  established  by  the  Suit- 
terlin Case  is  that  the  statutory  right  of  redemption  cannot  be  denied  or  taken 
away  by  the  neglect  of  the  court  to  recognize  it  in  the  decree,  nor  hy  a  denial 
of  such  right  in  express  terms.  And  it  seems  to  me  that  if  this  case,  had  been 
before  the  supreme  court  of  the  United  States  when  Brine  v.  Insurance  Co. 
and  Orvis  v.  Powell  were  under  consideration,  it  is  at  least  extremely  doubt- 
ful if  that  court  would  have  reversed  either  of  these  cases  for  error,  it  being  a 
well-established  rule  of  the  supreme  court  of  the  United  States  that  it  will  fol- 
low that  construction  of  state  statutes  which  has  been  adopted  by  the  supreme 
court  of  the  state  enacting  the  statute.  Townsend  v.  Todd,  1  Otto,  452;  Elm- 
wood  V.  Marcy,  2  Otto,  289. 

If,  therefore,  the  supreme  court  of  the  United  States  had  been  advised  that 
the  supreme  court  of  this  state,  in  a  case  precisely  like  the  Brine  Case  upon  the 
question  at  issue,  had  said,  ^'  It  is  not  perceived  what  legal  harm  can  have  re- 
sulted to  the  appellant  from  the  decree  being  in  its  present  form  instead  of 
with  redemption,^'  it  would  hardly  have  deemed  the  error  assigned  in  the 
Brine  Case  grave  or  vital  enough  to  require  a  reversal  of  the  decree. 

The  motion  to  dismiss  is  therefore  sustained,  because  I  think  the  matters 
alleged  in  the  bill  do  not  and  should  not  entitle  the  complainant  to  any  relief. 

DAVIS  V.  SPEIDEN. 
(14  Otto,  88-87.     1881.) 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia. 

Opinion  by  Waite,  C.  J. 

Statement  of  Facts. —  This  is  a  bill  of  review  for  error  apparent  on  the 
face  of  the  record,  and  we  think  with  the  court  below  that  on  the  merits  it 
presents  a  case  for  reversal,  because  the  averments  in  the  original  bill  were 
not  sufficiently  precise  and  definite  to  warrant  a  decree  such  as  was  rendered, 
without  proof.  The  only  question,  therefore,  is  whether  the  court  was  right 
in  dismissing  the  bill  because  the  decree  had  not  been  performed. 

§  4262.  The  rule  that  a  bill  of  review  will  not  be  entertained  unless  the -party 
has  first  performed  the  decree  is  matter  of  practice  and  administration^  not  of 
jurisdiction. 

One  of  Lord  Bacon's  ordinances  "  for  the  better  and  more  regular  adminis- 
tration of  justice  in  chancery,  to  be  daily  observed,  saving  the  prerogative  of 
the  court,"  was  that  "  no  bill  of  review  shall  be  admitted,  or  other  new  bill  to 
change  matter  decreed,  except  that  the  decree  be  first  obeyed  and  performed," 
save  only  where  the  act  decreed  to  be  done  would  extinguish  a  party's  right 
at  common  law.  Bacon's  Law  Tracts,  2S0.  This  ordinance  is  the  foundation 
of  the  practice  not  to  entertain  bills  of  review  until  the  decree  to  be  reviewed 
has  been  performed  or  its  performance  excused ;  the  object  being,  as  was  said 
by  Chancellor  Kent  in  Wiser  v.  Blachly,  2  Johns.  Ch.,  290,  "  to  prevent  abuse 
in  the  administration  of  justice,  by  the  filing  of  bills  of  review  for  delay  and 
vexation,  or  otherwise  protracting  the  litigation  to  the  discouragement  and 
distress  of  the  adverse  party."  That  this  ordinance  was  intended  for  the  reg- 
ulation of  procedure  rather  than  to  limit  the  jurisdiction  of  the  court  seems 
to  us  apparent,  because  not  only  on  its  face  the  "prerogative  of  the  court  is 
saved,"  but  as  early  as  1632,  in  Cock  v.  Hobb,  5  Euss.,  235,  a  bill  of  review 
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having  been  filed  without  performance  of  the  decree,  the  cause  was  permitted 
to  proceed  on  giving  security  for  the  debt  which  was  decreed  to  be  paid. 
Afterwards,  in  1674,  in  Savill  v.  Darrey,  1  Ch.  Cas.,  42,  where  .to  a  bill  for  the 
review  of  a  decree  for  a  large  sum  of  money  the  rule  was  pleaded  ''that  the 
defendant  ought  first  to  pay  the  money  before  the  bill  should  be  brought  into 
court,"  the  lord  chancellor  said,  "  Let  him  give  good  security  for  the  money 
and  we  will  dispense  with  the  rule."  Again,  in  1682,  in  Williams  v.  Hellish,  1 
Vern.,  117,  where  a  motion  was  made  that  proceedings  on  a  decree  be  stayed 
until  a  bill  of  review  could  be  heard,  it  was  ordered  that  the  decree  should  be 
performed  before  any  bill  of  review  would  be  allowed,  "  unless  the  plaintiff 
.  .  .  will  swear  himself  not  able  to  perform  the  decree,  and  will  surrender 
himself  to  the  Fleet,  to  lie  in  prison  until  the  matter  be  determined  on  the  bill 
of  review."  Afterwards,  during  the  year  1684,  in  Fitton  v.  Macclesfield,  1  id., 
264,  on  a  motion  that  a  bill  of  review  might  be  admitted  without  the  pay- 
ment of  costs  in  a  former  suit,  amounting  to  £150,  the  plaintiff  having  made 
oath  that  he  was  not  worth  £40  besides  the  matter  in  dispute,  leave  was 
granted  him  to  bring  in  the  bill  without  the  payment;  and  although,  when  the 
bill  of  review  came  on  for  hearing,  it  was  insisted  that  the  order  dispensing 
with  the  payment  of  the  costs  ought  to  have  been  set  forth  in  the  bill,  and  it 
had  not  been  done,  the  court  passed  by  the  objection  without  notice,  and  dis- 
missed the  case  on  its  merits.  So  in  1685,  in  Palmes  v.  Danby,  5  Buss.,  239, 
Danby,  the  defendant  to  a  bill  for  the  review  of  a  decree  for  the  payment  of 
money,  put  in  a  plea  and  demurrer,  and  among  other  causes  of  demurrer  as- 
signed that  "  the  decree  had  not  been  performed  by  the  complainants  in  review, 
as  ought  to  have  been  done  by  the  rules  and  practice  of  this  honorable  court 
before  they  can  be  permitted  to  bring  a  bill  of  review;"  but,  notwithstanding 
this,  the  court  finally  heard  the  cause  and  made  a  decree  on  the  whole  matter. 
These  cases  clearly  show  that  from  the  beginning  the  ordinance  was  treated 
as  a  rule  of  practice,  and  questions  touching  obedience  to  its  requirements 
were  not  considerd  as  matters  of  strict  right,  but  as  governed  by  a  sound  dis- 
cretion.    Taylor  v.  Person,  2  Hawks  (N.  C),  298. 

§  4263.  likewise  the  rule  requiring  complainant  to  give  security  for  costs. 

Another  of  the  ordinances  of  Lord  Bacon,  promulgated  at  the  same  time, 
provided  "that  no  bill  of  review  shall  be  put  in,  except  the  party  that  prefers 
it  enters  into  a  recognizance  with  sureties  for  satisfying  of  costs  and  damages 
for  the  delay,  if  it  be  found  against  him."  Bacon's  Law  Tracts,  supra.  This 
is  of  the  same  general  character  with  the  other.  That  provides  that  a  bill  of 
review  shall  not  be  admitted^  that  is  to  say,  received,  until  the  decree  has  been 
performed ;  and  this  that  such  a  bill  shall  not  be  put  in  until  the  prescribed 
security  is  given.  Both  are  administrative  rather  than  jurisdictional  The 
order  for  security  was  as  imperative  as  that  for  performance,  but  we  think  it 
would  not  be  seriousl}'^  claimed  that  a  bill  which  could  be  filed  as  a  matter  of 
right  was,  while  that  rule  was  in  force,  subject  to  demurrer  if  it  failed  to  set 
forth  that  a  recognizance  had  been  entered  into.  Undoubtedly  a  court  would 
strike  a  bill  from  the  files  if  it  g(5t  there  without  a  performance  of  the  decree 
or  the  security  required,  unless  good  cause  was  shown  why  it  had  not  been 
done.  That  would  be  a  far  different  thing  from  dismissing  a  bill  on  demurrer 
for  like  cause. 

§  4264.  Bill  of  review  for  the  correction  of  errors  on  the  face  of  the  record 
may  he  filed  without  special  license  of  the  court. 

We  are  aware  that  under  another  ordinance  of  Lord  Bacon  in  respect  to 
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bills  of  review  for  newly-discovered  matter,  and  which  provides  that  such  a  bill 
"  may  be  grounded  by  special  license  of  the  court,  and  not  otherwise  "  (Bacon's 
Law  Tracts,  supra\  it  was  held  by  the  master  of  rolls,  in  Bainbridge  v,  Bad- 
deley,  9  Beav.,  538,  that  a  demurrer  must  be  allowed  unless  such  special  license 
is  averred,  and  that  this  case  was  followed  hesitatingly  b}^  the  vice-chancellor 
in  Henderson  v.  Cook,  4  Drew.,  306,  because  Lord  Redesdale  had  said  (Mit. 
PI.  by  Jer.,  89)  it  seemed  necessary  to  state  in  the  bill  the  leave  obtained  to  file 
it.  Whatever  may  be  said  in  such  cases,  which  are  really  only  bills  in  the 
nature  of  bills  of  review,  and  which  can  only  be  filed  on  special  license,  we 
think  it  clear  thjit  as  to  bills  which  relate  to  errors  on  the  face  of  the  decree 
alone,  and  which  may  be  filed  without  leave,  no  such  rule  prevails.  The  filing 
without  performance  is  in  the  nature  of  privilege,  not  jurisdiction.  The  courts 
of  some  of  the  states  have  so  treated  it  (Forinan  v.  Stickney,  77  111.,  575),  and 
we  are  clearly  of  the  opinion  that  such  is  th(3  better  practice  and  fully  recog- 
nized by  all  the  early  English  cases.  Performance  does  not  establish  the 
error,  but  only  makes  it  the  duty  of  the  courts,  when  called  on  in  a  proper 
way,  to  inquire  as  to  any  errors  that  xxmy  have  been  committed.  Whether 
the  courts  will  enter  on  such  an  inquiry  without  performance  depends  upon  the 
exercise  of  a  sound  judicial  discretion  applied  to  the  facts  of  the  particular  case. 

§  4265.  It  is  error  to  dmniss  a  hill  of  review  where  the  party  shows  that  hy 
reaaon  of  financial  inability  he  could  not  ])erform  the  decree  of  the  court. 

This  brings  us  to  the  facts  as  presented  by  this  record.  The  bill  of  review 
does  not  aver  a  performance  of  the  decree  or  give  any  excuse  for  non-perform- 
ance. It  was  demurred  to,  among  other  things,  on  this  ground.  The  court 
below  at  special  term,  notwithstanding  the  demurrer,  reversed  and  vacated 
the  decree  in  the  original  cause,  and  gave  the  complainants  in  the  bill  of  re- 
view leave  to  answer  instanter^  and  for  that  purpose  to  withdraw  the  answer 
filed  as  an  exhibit  to  the  present  bill,  leaving  a  copy  with  the  papers.  Speiden 
was  also  enjoined  from  prosecuting  his  suit  at  law  until  the  final  bearing  of 
the  original  cause. 

On  appeal  to  the  general  term  is  was  ordered  that  Davis  be  permitted,  by  a 
day  named,  to  pay  into  court  the  amount  due  on  the  decree  against  him,  and 
if  he  did,  that  the  decree  of  the  special  term  be  affirmed;  but  if  he  did  not, 
that  such  decree  be  reveraed  and  the  bill  of  review  dismissed.  At  the  ap- 
pointed time  Davis  appeared,  and  by  affidavit  showed  to  the  court  that  he  was 
utterly  unable  to  comply  with  the  decree  at  the  general  term ;  that  he  had  no 
means  and  no  possible  way  by  or  from  which  he  could  raise  the  money  to 
bring  into  court,  and  this  because  of  the  great  financial  embarrassment  under 
which  he  was  then  laboring.  He  consequently  asked  that  the  order  as  entered 
be  modified  so  as  to  allow  him  to  amend  his  bill,  or,  if  that  could  not  be  done, 
that  his  bill  be  dismissed  without  prejudice.  This  was  refused,  and,  conse- 
quently, the  decree  of  the  special  term  was  reversed  and  the  bill  of  review 
dismissed.  In  this  we  think  there  was  error.  The  injustice  of  the  decree  as 
it  stood  was  manifest  on  the  face  of  the  record,  and  the  showing  by  the  affi- 
davit, which  was  uncontradicted,  clearly  brought  the  complainant  in  review 
within  the  operation  of  the  exception  to  the  rule  dispensing  with  performance 
in  case  of  "  poverty,  Avant  of.  assets,  or  other  inability  to  do  it."  Wiser  v. 
Blachly,  supra. 

The  decree  of  the  supreme  court  of  the  district  in  general  term  will  be  re- 
versed and  the  cause  remanded,  with  instructions  to  affirm  the  decree  at  special 

term  and  proceed  accordingly. 
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SWAN  V.  WRIGHTS  EXECUTORS. 
(Circuit  Court  for  Alabama:  8  Woods,  587-597.     1879.) 

§  4266.  The  rule  of  equity  practice  is  thai  complainant  in  a  hiU  of  review 
must  give  security  for  costs. 

Opinion  by  Woods,  J. 

This  is  the  first  time  that  the  defendants  have  brought  to  the  notice  of  the 
court  the  fact  that  no  security  for  costs  had  been  given  by  the  complainant. 
The  defendants  have  answered,  the  complainant  has  replied,  and  an  immense 
mass  of  testimony  has  been  taken  at  great  cost  and  expense. 

The  English  rule  on  this  subject  of  security  for  the  costs  is  without  question 
substantially  the  rule  by  which  this  court  is  to  be  governed.  The  fifth  of 
Lord  Bacon's  ordinances  provided  that  no  bill  of  review  should  be  put  in  ex- 
cept the  party  that  preferred  it  entered  into  recognizances,  with  sureties,  for 
satisfying  costs  and  damages  for  the  delay,  if  it  was  found  against  him.  This 
provision  being  insuflBcient,  by  an  order  of  March  12,  1700,  it  was  ordered 
for  the  future  that  no  bill  of  review  should  be  allowed  or  admitted  except 
the  party  who  preferred  it  first  deposited  the  sum  of  £50  with  the  registrar 
of  the  court  as  a  pledge  to  answer  suc£i  costs  and  damages  as  the  court  should 
award  to  the  adverse  party,  in  case  the  court  should  think  fit  to  dismiss  the 
bill  of  review.    3  Daniell's  Ch.  Pr.,  1730. 

§  4267.  if  defendant  has  not  made  the  objection  in  due  season  fie  cannot 

have  the  hill  dismissed. 

But  conceding  this  to  be  the  rule  of  this  court,  yet  if  a  bill  of  review  is 
filed  without  security  or  deposit  of  money,  and  the  defendant  allows  costs  to 
accumulate  without  objection,  be  cannot  have  the  bill  dismissed  on  that  ac- 
count. The  conduct  of  defendant  is  a  waiver  of  his  right  to  have  the  bill  dis- 
missed. The  most  he  can  claim  is  that  complainant  shall  be  ordered  to  give 
security  within  a  given  day,  and  in  default  thereof  that  then  his  bill  be  dis- 
missed.   Lavange  v.  Burke,  60  Ala.,  61. 

The  first  ground  of  the  motion  to  dismiss  is,  therefore,  not  well  taken. 
The  second  ground  for  the  motion  to  dismiss  is  that  the  complainants  have 
not  performed  the  decree. 

§  4268.  To  sustain  a  bill  of  review  complainant  mtist  show  performance  of 
the  dec7*ee. 

To  entitle  a  party  to  bring  a  bill  of  review  it  is  necessary  that  he  should 
have  obeyed  and  performed  the  decree,  as  if  it  be  for  land,  that  the  possession 
be  yielded;  if  it  be  for  money,  that  the  money  be  paid.  3  Daniell's  Ch.  Pr., 
1730.  And  by  the  third  and  fourth  of  Lord  Bacon's  ordinances,  no  bill  of 
review  shall  be  admitted,  or  any  other  new  bill,  to  change  matter  decreed, 
except  the  decree  be  first  obeyed  and  performed.  Mitford's  Eq.  PL,  6  Am. 
ed.,  106,  note. 

And  Lord  Eedesdale  says:  "It  is  a  rule  of  the  court  that  the  bringing  of  a 
bill  of  review  shall  not  prevent  the  execution  of  the  decree  impeached,  and  if 
money  is  directed  to  be  paid  before  the  bill  of  review  is  filed,  it  ought  regu- 
larly to  be  paid  before  the  bill  of  review  is  filed,  though  it  afterwards  be  or- 
dered to  be  refunded."  Mitford's  Eq.  PL,  6th  Am.  ed.,  106.  In  Wiser  v. 
Blachly,  2  Johns.  Ch.,  488,  Chancellor  Kent  says:  "The  party  asking  for  a 
bill  of  review  must  generally  show  that  he  has  performed  the  decree,  especially 
if  it  be  a  decree  for  the  payment  of  money,  and  he  must  likewise  pay  the 
costs,  and  nothing  will  excuse  the  party  from  this  duty  but  evidence  of  his  in- 
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ability  to  perforin  it.  This  appears  to  be  a  settled  rule  laid  down  in  the 
ancient  and  modern  books." 

In  Partridge  v.  Usborne,  5  Eng.  Ch.  Eep.  (6  Euss.),  195,  the  lord  chancellor 
said :  "Whatever  the  party  is  bound  to  do  whenever  the  bill  of  review  is  put 
on  file,  that  he  must  do  before  the  bill  is  filed.  But  as  the  permission  to  file  a 
bill  of  review  is  always  given  upon  the  assumption  and  implied  understanding 
and  engagement  that  the  original  decree  shall  be  performed,  I  am  also  of 
opinion  that  if,  after  the  bill  is  filed,  the  period  arrives  when  money  ought  to 
be  paid,  it  is  incumbent  on  the  party  to  pay  that  money.  Otherwise  an  ap* 
plication  to  dismiss  the  bill  may  be  made  on  that  ground,  he  having  filed  the 
bill  upon  an  engagement  and  understanding  whidh  he  has  failed  to  comply 
with." 

In  the  case  of  Williams  v.  Mellisb,  1  Yern.,  117,  a  motion  was  made  on  be- 
half of  plaintiff  that  proceedings  might  be  stayed  on  a  decree  until  the  plaint* 
iff  was  heard  on  a  bill  of  review.  But  the  lord  keeper  said :  ''  In  this  case  the 
decree  shall  be  performed  to  a  title  before  any  bill  of  review  be  allowed,  un- 
less the  plaintiff  Williams  will  swear  himself  not  able  to  perform  the  decree, 
and  will  surrender  himself  to  the  Fleet,  to  lie  in  prison  till  the  matter  be  deter- 
mined on  the  bill  of  review." 

See,  also,  on  this  subject,  the  following  cases:  Anonymous,  12  Mod.,  843; 
Bishop  of  Durham  v.  Liddell,  2  Bro.  P.  0.,  63;  Wiser  v.  Blachly,  2  John.  Oh., 
488;  2  Smith's  Ch.  Pr.  {2d  Am.  ed.),  63. 

These  authorities  apply  not  only  to  bills  of  review,  strictly  so  called,  but  to 
all  bills  in  the  nature  of  bills  of  review  which  seek  to  disturb  decrees  of  the 
court  already  rendered.     Bacon's  Ordinances,  3  and  4,  supra, 

§  4269.  Whether  or  not  decree  was  performed  in  this  case. 

Has  the  complainant  in  the  bill  of  review  performed  the  decree?  This  ques* 
tion  can  only  be  answered  by  inquiring  what  the  decree  required  him  to  do* 
The  property  which  the  complainant  purchased  was  sold  to  him  for  a  fixed 
sum,  and  subject  to  the  lien  of  such  receiver's  certificates  as  should  be  allowed 
by  the  court,  and  other  claims  superior  to  the  first  mortgage  bonds.  The 
fixed  sum,  namely,  $600,000,  and  the  liens  superior  to  the  first  mortgage 
bonds,  including  receiver's  certificates,  principal  and  interest,  constituted  the 
purchase  money.  The  decree  of  the  court  contemplated  the  payment  of  the 
interest  as  it  fell  due  on  the  receiver's  certificates,  as  much  as  it  did  the  pay- 
ment of  the  bid  of  $600,000. 

If  the  purchaser  was  not  bound  to  pay  the  interest  on  the  receiver's  certifi* 
cates  as  it  fell  due,  then  the  question  occurs,  when  was  he  bound  to  pay  the 
interest?  His  obligation,  under  the  decree  of  the  court,  was  duly  to  pay  his 
bid,  $600,000,  in  the  instalments  fixed  by  the  court,  and  to  pay  such  interest 
coupons  as  were  due  and  not  extinguished  by  the  $600,000,  and  to  pay  the 
coupons  not  due  as  they  fell  due. 

The  complainant  himself  has  put  this  construction  upon  the  decrees  of  the 
court  and  his  obligations  thereunder.  In  the  fourteenth  paragraph  of  his  bill 
he  states  that  he  has  made  no  default  in  complying  with  the  order  or  decrees 
of  the  said  circuit  court  in  respect  to  his  said  purchase,  .  .  .  and  that  by 
an  existing  order  of  said  court,  made  during  the  present  term,  •  .  .  the 
payment  of  the  said  claims  of  John  S.  Wright,  as  well  as  of  other  claims,  was 
postponed  to  a  future  period. 

The  order  referred  to  here  was  that  made  Januar}*^  29,  1878,  "  that  any  and 
all  payments  of  the  unpaid  purchase  money  arising  out  of  said  purchase  of 
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petitioner  Swan  be  and  the  same  is  hereby  suspended  and  postponed  until  the 
fourth  Monday  of  the  next  regular  term  of  this  court." 

It  is  therefore  evident  that  the  complainant  himself  considered  the  certifi- 
cates of  Wright  a  part  of  the  purchase  price  of  the  railroad,  and  that  it  was 
his  duty,  under  the  decrees  of  the  court,  to  pay  the  interest  thereon  as  it  ac- 
crued, for  he  claimed  that  the  order  of  the  court  just  quoted  was  effectual  to 
prolong  the  time  for  the  payment  of  the  claim  of  Wright. 

When,  therefore,  Swan  applied  to  the  court,  on  January  22,  1878,  that  all 
further  payment  of  the  unpaid  part  of  the  purchase  monej^  under  said  pur- 
chase of  said  Swan,  might  be  stayed  and  postponed  till  the  further  order  of 
the  court,  he  asked  to  have  the  payment  of  the  past-due  coupons  on  Wright's 
certificates  postponed.  If  the  claim  of  Wright  was  not  then  payable  by  the 
terms  of  the  decree  of  the  court,  there  was  no  propriety  in  asking  the  court  to 
postpone  its  payment. 

The  undoubted  purpose  of  the  order  of  January  29,  1878,  was  to  postpone 
the  payment  of  all  sums  which,  by  the  decree  of  the  court,  were  then  due  from 
Swan  on  his  purchase.  His  petition  for  postponement  represented  that,  by  a 
bill  filed  in  the  United  States  circuit  court  for  the  northern  district  of  Ala- 
bama, a  mortgage  lien  superior  to  the  mortgage  lien  by  virtue  of  which  the 
sale  had  been  made  was  set  up  against  said  railroad  which  he  had  purchased. 
The  purpose  of  the  postponement  of  payments  prayed  for  in  his  petition  was 
that  he  might  ultimately  be  relieved  from  his  purchase  in  case  the  prior  lien 
set  up  in  said  bill  should  prevail. 

It  was  therefore  just  as  important  that  he  should  be  relieved  from  the 
present  payment  of  past-due  coupons  on  the  receiver's  certificates,  which  at 
that  time  amounted  to  about  $400,000,  as  from  the  unpaid  balance  of  his  bid, 
which  was  onl}^  $300,000.  It  may  therefore  be  assumed  that  the  order  of 
January  29,  1878,  and  the  subsequent  orders  on  the  same  subject,  heretofore 
mentioned,  postponed  until  July  11,  1878,  the  payment  of  all  sums  due  and 
payable  by  ^wan  on  his  purchase,  whether  due  on  his  bid  or  due  on  coupons 
attached  to  receiver's  certificates.  That  was  what  Swan  asked  for,  and  that 
was  w*hat  the  court  granted  him. 

When,  therefore,  on  February  13,  1878,  in  his  petition  for  leave  to  file  his 
bill  of  review,  he  stated  that  he  had  performed  up  to  that  time  all  things  re- 
quired of  him  by  the  orders  and  decrees  of  the  court,  he  stated,  so  far  as 
appears,  what  was  the  truth,  and  upon  that  statement  the  court  allowed  the 
bill  of  review  to  be  filed.  Therefore,  when  the  defendants,  in  their  answer 
filed  June  3, 1878,  set  up,  as  a  defense  to  the  bill  of  review,  that  the  complainant 
therein  had  not  obeyed  and  performed  the  decree  of  the  court,  their  allegation 
was  not  sustained  by  the  facts  of  the  case. 

§  4270.  A  imrty  in  default  cannot  show  in  lieu  of  the  jperformance  of  the  de- 
Ci*ee,  so  as  to  entitle  him  to  sustain  a  hill  of  review^  that  the  defendant  had  ample 
security. 

But  on  July  11,  1878,  the  indulgence  granted  by  the  court  to  Swan  expired. 
The  entire  residue  of  his  bid  was  then  due  and  he  paid  it.  But  it  was  just  as 
incumbent  on  Swan  to  pay  on  that  day  the  past-due  interest  on  the  receivers 
certificates  as  the  residue  of  his  bid.  The  orders  and  decrees  of  the  court  re- 
quired it.  The  grace  which  he  had  asked  from  the  court  for  the  payment  of 
this  interest,  including  the  coupons  belonging  to  Wright's  certificates,  had  ex- 
pired, lie  had  no  warrant  for  another  day's  delay.  Yet  up  to  this  time, 
although  there  is  $50,000  of  interest  due  on  the  certificates  held  by  the  de- 
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fendants,  it  is  not  pretended  that  he  has  paid  them  one  cent.  His  failure  to 
pay  is  a  contemptuous  disregard  of  the  orders  and  decrees  of  this  court.  In 
the  meantime  the  bill  setting  up  a  prior  lien  on  the  railroad  property  has  been 
dismissed;  he  is  in  the  nndisturbed  possession  and  enjoyment  of  the  railroad, 
and  he  still  prosecutes  his  bill  of  review,  without  any  pretense  of  compliance 
with  the  decree  of  the  court  which  he  seeks  to  review. 

It  is  no  excuse  that  the  railroad  property  on  which  his  certificates  are  a  lien 
is  ample  security  for  the  performance  of  the  decree.  These  defendants  are 
entitled  to  something  more  than  security.  They  are  entitled  to  the  absolute 
and  unconditional  performance  of  the  decree.  After,  as  in  this  case,  the  court 
has  deliberately  settled  the  rights  of  the  parties  by  its  decree,  the  operation  of 
the  decree  cannot  be  suspended  by  the  filing  of  a  bill  of  review,  either  with  or 
without  leave. 

The  complainant  was  allowed  to  file  his  bill  of  review  on  the  assumption 
that  he  would  perform  the  decree,  unless  relieved  from  performance  by  the 
orders  of  the  court.  If,  after  the  bill  of  review  is  filed,  the  period  arrives 
when  money  ought  to  be  paid,  it  is  incumbent  on  the  party  to  pay  that  money, 
otherwise  an  application  to  dismiss  the  bill  may  be  made,  he  having  filed  the 
bill  upon  an  engagement  and  understanding  which  he  has  failed  to  comply 
with.     Partridge  v,  Usborne,  supra. 

This  is  the  first  time  since  the  complainant  has  been  in  default  that  the  fact 
has  been  brought  to  the  attention  of  the  court.  The  defendants  are  now  en- 
titled to  require  the  complainant  to  give  security  for  costs  and  to  perform  so 
much  of  the  decree  as  it  was  his  duty  to  perform  up  to  this  time.  But  he  is 
not,  under  the  circumstances,  entitled  to  a  peremptory  order  of  dismissal.  The 
complainant  should  be  allowed  a  reasonable  time  to  discharge  the  duty  re- 
quired of  him. 

The  final  hearing  of  this  case  having  been  heretofore  fixed  for  October  next, 
the  order  of  the  court  will  be  that,  unless  by  that  time  the  complainant  gives 
security  for  the  costs,  and  pays  to  the  defendants  all  coupons  which  at  that 
date  shall  be  past  due  on  the  certificates  held  by  them,  his  bill  of  review  shall 
be  dismissed  out  of  this  court. 

IN  RE  PENTLARGE. 
(Circuit  Court  for  New  York:  17  Blatchford,  80&-90S.    1879.) 

Opinion  by  Benedictt,  J. 

Statement  of  Facts. —  The  petitioners,  being  parties  defendant  to  an  action 
brought  against  them  by  Rafael  Pentlarge  to  recover  damages  for  the  in- 
fringement of  a  certain  patent,  entered  into  a  written  agreement,  under  seal, 
with  the  plaintiff,  wherein  they  expressly  admitted  the  validity  of  the  plaint- 
iff's patent  and  his  exclusive  right  to  the  invention  described  therein,  and 
agreed  upon  the  amount  of  damages  to  be  paid  for  their  infringement,  and  to 
consent  to  a  decree  upholding  the  patent,  and  adjudging  the  sum  of  ?2,000  to 
be  due  as  damages,  and  awarding  a  perpetual  injunction  against  future  in- 
fringement by  them.  In  accordance  with  this  agreement,  a  consent  to  the 
decree  described  therein  was  given,  and,  upon  it,  such  a  decree  was  dul}''  entered. 
The  damages  awarded  by  the  decree  were  thereafter  paid,  and  the  perpetual 
injunction  awarded  by  the  decree  was  duly  issued.  The  defendants  now, 
many  terms  of  court  having  elapsed  since  the  entering  of  the  decree,  apply, 
by  petition,  for  leave  to  file  a  supplemental  bill  for  the  purpose  of  procuring 
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the  decree  so  entered  by  consent  to  be  set  aside,  upon  the  ground  that  the 
agreement  above  mentioned  was  entered  into  under  a  mistake  of  fact. 

§  4271.  A  hill  which  in  substance  is  a  hill  of  review  is  governed  hy  the  eighty- 
eighth  equity  rule. 

To  such  an  application  there  are  several  fatal  objections.  In  the  first  place 
the  application  is,  in  substance,  for  leave  to  file  a  bill  of  review.  It  is  there- 
fore governed  by  the  eighty-eighth  equity  rule,  and  comes  too  late. 

§  4272.  A  decree  taken  hy  consent  cannot^  in  the  absence  of  fraud,  be  set  aside 
hy  a  hill  of  review. 

In  the  second  place,  a  bill  of  review,  for  the  purpose  of  setting  aside  a  de- 
cree entered  by  consent,  without  fraud,  will  not  be  entertained.  "  A  decree 
taken  by  consent  cannot  be  set  aside  by  a  bill  of  review,  or  a  bill  in  the  nature 
of  review."  2  Daniell's  Ch.  Pr.  (4th  Am.  ed.),  1575;  French  v.  Shot  well,  5 
Johns.  Ch.,  655. 

§  4273.  Estoppel. 

In  the  third  place,  so  long  as  the  agreement  made  between  the  parties,  prior 
to  the  entry  of  the  decree,  stands,  the  admissions  of  the  plaintifiTs  right  to  the 
patent  sued  on,  and  to  his  exclusive  right  to  the  invention  described  therein, 
made  by  the  petitioners  and  set  forth  in  the  agreement,  under  their  hands  and 
seals,  must  operate,  by  way  of  estoppel,  to  prevent  any  different  determination 
as  to  the  plaintiff's  right  to  the  invention  described  in  his  patent  from  that 
contained  in  the  decree  sought  to  be  set  aside.  Either  of  these  considerations 
is  sufficient  to  compel  a  denial  of  the  application.    It  is  therefore  denied. 

DEXTER  V.  ARNOLD. 
(Circuit  Court  for  Rhode  Island :  6  Mason,  808-832.     1829.) 

Statement  of  Facts. —  Hearing  of  a  petition  to  file  a  bill  for  the  purpose 
of  having  a  review  of  a  decree  rendered  at  a  former  term  of  the  court.  The 
petitioner,  in  whose  favor  the  previous  decree  had  been  rendered  against 
Thomas  Arnold,  the  husband  of  the  present  defendant,  for  an  accounting,  and 
under  which  he  had  been  paid  $500.66,  claimed  that  since  that  time  new  facts 
had  been  discovered,  showing  that  several  sums  of  money  had  come  into  the 
bands  of  Thomas  Arnold,  not  accounted  for  by  the  master,  and  that  several 
claims  had  been  allowed  in  favor  of  said  Arnold  by  the  master,  which,  in  the 
light  of  this  subsequent  evidence,  should  not  have  been  allowed. 

Opinion  by  Stoky,  J. 

The  present  is  a  somewhat  novel  proceeding  in  this  circuit;  and  I  am  not 
aware  that,  in  any  other  circuit  of  the  United  States,  any  general  course  of 
practice  has  prevailed  which  would  supersede  the  necessity  of  acting  upon 
this,  as  a  case  of  first  impression,  to  be  decided  upon  the  general  principles  of 
courts  of  equity. 

It  comes  before  the  court  upon  a  petition  for  leave  to  file  a  bill  of  review  of 
a  decree  rendered  in  this  court  at  November  term,  1823,  principally  upon  the 
ground  of  a  discovery  of  new  matters  of  fact.  The  petition  was  filed  at 
November  term,  1827,  and  affidavits  have  been  read  in  support  of  it.  Counter- 
aftidavits  have  also  been  admitted  on  the  other  side,  not  for  the  purpose  of  in- 
vestigating or  absolutely  deciding  upon  the  truth  of  the  statements  in  the 
petition,  but  to  present,  in  a  more  exact  shape,  some  of  the  circumstances 
growing  out  of  the  original  proceedings,  which  may  assist  the  court  in  the 
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preliminary  discussion,  whether  leave  ought  to  be  granted  to  file  the  bill  of 
review. 

§  42  7  4.  Allowance  of  counter-affidavits  to  a  petition  for  leave  to  JUe  a  hUl 
qf  review. 

This  course,  though  not  very  common,  is,  as  I  conceive,  perfectly  within  the 
range  of  the  authority  of  the  court  (see  Livingston  v,  Hubbs,  3  Johns.  Ch., 
124;  Norris  v.  Le  Neve,  3  Atk.,  25);  and  maj^  be  indispensable  for  a  just  ex- 
ercise of  its  functions  in  granting  or  withholding  the  review.  If,  indeed,  it 
were  doubtful,  in  case  the  bill  of  review  should  be  allowed,  whether  the  de- 
fendants could  by  plea  or  answer  traverse  the  allegation  in  such  bill  that  the 
matter  of  fact  is  new,  I  should  not  hesitate  to  inquire,  in  the  most  ample 
manner,  into  the  truth  of  such  allegation,  before  the  bill  was  granted,  in 
order  to  prevent  gross  injustice.  But  as  every  such  bill  of  review  must  con- 
tain an  allegation  that  the  matter  of  fact  is  new,  it  seems  to  me  clear  upon 
principle,  that,  as  it  is  vital  to  the  relief,  it  is  traversable  by  plea  or  answer, 
and  must  be  proved  if  not  admitted  at  the  hearing.  In  Hanbury  v.  Stevens 
(1784),  cited  by  Lord  Eedesdale  (Redesd.  PL  Eq.,  80),  [3d  ed.,  70],  the  court  is 
reported  to  have  held  that  doctrine.  The  case  of  Lewellen  v.  Mackworth,  2 
Atk.,  40;  Barnard,  Ch.,  445,  though  very  imperfectly,  and,  as  I  should  think, 
inaccurately,  reported,  seems  to  me  to  support  the  same  conclusion.  It  has 
been  relied  upon  by  the  best  text-writers  for  that  purpose.  Eedesd.  PI.  Eq., 
231  (3d  ed.);  Coop.  Eq.  PL,  305;  Montague,  Eq.  PL,  335,  note;  id.,  336;  2 
Montague,  Eq.  PL,  227,  note  100.  Lord  Eedesdale,  in  his  original  work  on 
Equity  Pleadings  (Redesd.  Eq.  PL,  80,  2d  ed.),  stated  the  point  as  one  which 
may  be  doubted ;  but  upon  principle  I  cannot  see  how  that  can  well  be.  And 
in  the  last  edition  (the  third),  revised  by  his  lordship,  I  find  that  he  has  ques- 
tioned the  propriety  of  such  a  doubt.    Eedesd.  PL  Eq.,  70  (3d  ed.). 

§  4275.  Bill  of  review,  bill  in  the  nature  of  a  bill  of  review,  and  rehearing. 

Before  I  proceed  to  consider  the  particular  grounds  of  the  present  petition, 
it  may  be  well  to  glance  at  some  of  the  regulations  which  govern  courts  of 
equity  in  relation  to  bills  of  review,  that  we  may  be  better  enabled  to  judge 
of  their  application  to  the  courts  of  the  United  States.  The  ordinance  of 
Lord  Bacon  constitutes  the  foundation  of  the  s^'stem  and  has  never  been  de- 
parted from.  It  is  as  follows:  "  No  decree  shall  be  reversed,  altered  or  ex- 
plained, being  once  under  the  great  seal,  but  upon  a  bill  of  review.  And  no 
bill  of  review  shall  be  admitted  except  it  contain  either  error  in  law,  appear- 
ing in  the  body  of  the  decree^  without  farther  examination  of  matters  of  factor 
some  new  matter  which  hath  arisen  after  the  decree,  and  not  any  neio  proof 
which  might  have  been  used  when  the  decree  was  made.  Nevertheless,  upon 
new  proof  that  is  come  to  light  after  the  decree  made,  and  could  not  possibly 
have  been  used  at  the  time  wheri  the  decree  parsed,  a  bill  of  review  may  be 
grounded  by  the  special  license  of  the  court  and  not  otherwise."  Beame's 
Orders  in  Chancery,  1. 

A  bill  of  review,  therefore,  lies  only  when  the  decree  has  been  enrolled 
under  the  great  seal  in  chancery.  If  it  has  not  been  so  enrolled,  then  for 
error  of  law  apparent  upon  the  decree  the  remedy  is  by  a  petition  for  a  re- 
hearing. Perry  v.  Phelips,  17  Ves.,  173,  178.  But  if  the  ground  of  the  bill  is 
new  matter,  discovered  since  the  decree,  then  the  remedy  is  by  a  supplemental 
bill  in  the  nature  of  a  bill  of  review,  and  a  petition  for  a  rehearing,  which 
are  allowed  by  special  license  of  the  court.  Redesd.  Eq.  PL,  65,  [78],  81; 
Coop.  Eq.  PL,  88,  89,  90,  91;  Beame's  Orders  in  Chan.,  2  and  3,  notes;  Shet 
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field  V.  Duchess  of  Buckingham,  1  West,  682;  Montag.  PI.  Eq.,  ch.  12, 
p.  330;  Norris  v.  Le  Neve,  3  Atk.,  26;  Perry  v.  Phelips,  17  Ves.,  173;  Blake  v. 
Foster,  2  B.  &  Beatty,  457,  460.  This  distinction  between  a  bill  of  review 
and  a  bill  in  the  nature  of  a  bill  of  review,  though  important  in  England,  is 
not  felt  in  the  practice  of  the  courts  of  the  United  States,  and  perhaps  rarely 
in  any  of  the  state  courts  of  equity  in  the  Union.  I  take  it  to  be  clear  that  in 
the  courts  of  the  United  States  all  decrees  as  well  as  judgments  are  matters  of 
record,  and  are  deemed  to  be  enrolled  as  of  the  term  in  which  they  are  passed. 
So  that  the  appropriate  remedy  is  by  a  bill  of  review. 

§  4276.  Bill  of  review  for  apparent  errors. 

In  regard  to  errors  of  law,  apparent  upon  the  face  of  the  decree,  the  estab- 
lished doctrine  is  that  you  cannot  look  into  the  evidence  in  the  case  in  order 
to  show  the  decree  to  be  erroneous  in  its  statement  of  the  facts.  That  is  the 
proper  oflBce  of  the  court  upon  an  appeal.  But  taking  the  facts  to  be  as  they 
are  stated  to  be  on  the  face  of  the  decree,  you  must  show  that  the  court  have 
erred  in  point  of  law.  Mellish  v.  Williams,  1  Vern.,  166;  Cranborne  -y.  Dela- 
hay,  2  Freem.,  169;  Combs  v.  Prowd,  1  Ch.  Cas.,  54;  S.  C,  2  Freem.,  181;  3 
Kep.  Ch.,  18;  Hard.,  174;  Perry  -y.  Phelips,  17  Ves.,  173;  O'Brien  v,  Conner, 
2  B.  &  Beatt.,  146,  154.  If,  therefore,  the  decree  do  not  contain  a  statement  of 
the  material  facts  on  which  the  decree  proceeds,  it  is  plain  that  there  can  be 
no  relief  by  a  bill  of  review,  but  onl}^  by  an  appeal  to  some  superior  tribunal. 
It  is  on  this  account  that  in  England  decrees  are  usually  drawn  up  with  a  spe- 
cial statement  of,  or  reference  to,  the  material  grounds  of  fact  for  the  decree. 
Combs  -y.  Prowd,  1  Ch.  Cas.,  54;  Brend  -y.  Brend,  1  Vern,,  214;  S.  C,  2  Ch. 
Cas.,  161;  Bonham  v,  Newcomb,  1  Vern.,  216;  O'Brien  v.  Conner,  2  B.  & 
Beatt.,  146,  154.  In  the  courts  of  the  United  States  the. decrees  are  usually 
general.  In  England  the  decree  embodies  the  substance  of  the  bill,  pleadings 
and  answers;  in  the  courts  of  the  United  States  the  decree  usually  contains  a 
mere  reference  to  the  antecedent  proceedings  without  embodying  them.  But 
for  the  purpose  of  examining  all  errors  of  law,  the  bill,  answers  and  other  pro- 
ceedings are,  in  our  practice,  as  much  a  part  of  the  record  before  the  court  as 
the  decree  itself;  for  it  is  only  by  a  comparison  with  the  former  that  the  cor- 
rectness of  the  latter  can  be  ascertained. 

§  4277.  BUI  of  review  for  new  matter.  This  must  he  to  prove  what  was  he- 
fore  in  issue,  and  not  to  make  out  anew  case^  and  tnust  have  heen  discovered  hy 
jpetitioner  after  the  original  decree. 

In  regard  to  new  matter  there  are  several  considerations  deserving  atten- 
tion. In  the  first  place  the  new  matter  must  be  relevant  and  material,  and 
such  as,  if  known,  might  probabl}'  have  produced  a  different  determination. 
Bennett  v.  Lee,  2  Atk.,  529;  O'Brien  v,  Conner,  2  B.  &  Beatt.,  155;  Ports- 
mouth V,  Effingham,  1  Ves.,  429.  In  other  words,  it  must  bo  new  matter  to 
prove  what  was  before  in  issue,  and  not  to  prove  a  title  not  before  in  issue 
(Coop.  Eq.  PL,  91;  Patterson  ^;.  Slaughter,  Amb.,  292;  Young  ^;.  Keighley,  16 
Ves.,  318;  Blake  v.  Foster,  2  B.  &  Beatt,  457,  462);  not  to  make  a  new  case, 
but  to  establish  the  old  one.  In  the  next  place  the  new  matter  must  have 
come  to  the  knowledge  of  the  party  since  the  period  in  which  it  could  have 
been  used  in  the  cause  at  the  original  hearing.  Lord  Bacon's  ordinance  says 
in  one  part  it  must  be  "after  the  deci*ee;"  but  that  seems  corrected  by  the 
subsequent  words,  "and  could  not  possibly  have  been  used  at  the  time  when 
the  decree  passed,"  which  point  to  the  period  of  publication.  Lord  Hard- 
wicke  is  reported  to  have  said  that  the  words  of  Lord  Bacon  are  dark;  bat 
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that  the  construction  has  been  that  the  new  matter  must  have  come  to  the 
knowledge  of  the  party  after  p\iblication  passed.  Patterson  v.  Slaughter,  Amb., 
293.  The  same  doctrine  was  held  in  Norris  v.  Le  Neve,  3  Atk.,  25,  34,  and 
has  been  constantly  adhered  to  since.  A  qualification  of  the  rule  quite  as  im- 
portant and  instructive  is  that  the  matter  must  not  only  be  new,  but  that  it 
must  be  such  as  that  the  party,  by  the  use  of  reasonable  diligence,  could  not 
have  known;  for  if  there  be  any  laches  or  negligence  in  this  respect  that  de- 
stroys the  title  to  the  relief.  That  doctrine  was  expounded  and  adhered  to  by 
Lord  Eldon  in  Young  v.  Keighley,  16  Ves.,  348,  and  was  acted  upon  by  Lord 
Manners  in  Barrington  v.  O'Brien,  2  B.  &  Beatt.,  140,  and  Blake  v.  Foster,  2 
B.  &  Beatt.,  457,  461.  It  was  fully  recognized  by  Mr.  Chancellor  Kent,  and 
received  the  sanction  of  his  high  authority  in  Wiserv.  Blachly,  2  Johns.  Ch., 
488,  and  Barrow  v.  Rhinelander,  3  Johns.  Ch.,  120.  And  in  the  very  recent 
case  of  Bingham  v.  Dawson,  3  Jao.  &  Walk.,  243,  Lord  Eldon  infused  into  it 
additional  vigor. 

§  42  78.  Newly-discovered  evidence  in  proof  of  a  fact  already  in  issue  is  suffi- 
cient to  support  a  hill  for  the  review  of  a  decree^  though  to  he  cautiously  re- 
ceived. 

Upon  another  point,  perhaps,  there  is  not  a  uniformity  of  opinion  in  the 
authorities.  I  allude  to  the  distinction  taken  in  an  anonymous  case  in  2  Free* 
man,  31,  where  the  chancellor  said  that,  "  where  a  matter  of  fact  was  particu- 
larly in  issue  before  the  former  hearing,  though  you  have  new  proof  of  that 
matter,  upon  that  you  shall  never  have  a  bill  of  review.  But  where  a  new 
fact  is  alleged  that  was  not  at  a  former  hearing,  there  may  be  a  ground  for  a 
bill  of  review."  Now,  assuming  that  under  certain  circumstances  new  matter 
not  evidence,  that  is,  not  in  issue,  in  the  original  cause,  but  clearly  demon- 
strating error  in  the  decree,  may  support  a  bill  of  review,  if  it  is  the  only 
mode  of  obtaining  relief  (see  Norris  v.  Le  Neve,  3  Atk.,  33,  35 ;  Roberts  v. 
Kingsley,  1  Ves.,  238;  Earl  of  Portsmouth  v.  Lord  Effingham,  1  Ves.,  429; 
Redesdale,  Eq.  PI.,  67,  etc.  (last  edition);  1  Montag.  PI.  Eq.,  332,  333;  Wilson  v, 
Webb,  2  Cox,  3;  Standish  v,  Radley,  2  Atk.,  177.  See,  also.  Lord  Eedesdale's 
Observations  in  his  third  edition  of  his  Equity  Pleadings,  p.  67),  still  it  must 
be  admitted  that  the  general  rule  is  that  the  new  matter  must  be  such  as  is 
relevant  to  the  original  case  in  issue.  Lord  Hardwicke,  in  Norris  v,  Le  Keve, 
3  Atk.,  33,  35,  is  reported  to  have  admitted  that  a  bill  of  review  might  be 
founded  upon  new  matter  not  at  all  in  issue  in  the  former  cause,  which  seems 
contrary  to  his  opinion  in  Patterson  v.  Slaughter,  Arab.,  293  (see,  also.  Young 
V.  Keighley,  16  Ves.,  348,  354;  Blake  v.  Foster,  2  B.  &  Beatt.,  457,  402),  or 
upon  matter  which  was  in  issue,  but  discovered  since  the  hearing.  But  the 
very  point  in  2  Freeman,  31,  if  I  rightly  understand  it,  is  that  a  newly-dis- 
covered fact  is  ground  for  a  bill;  but  not  newly -discovered  evidence  in  proof 
of  any  fact  already  in  issue.  This  seems  to  me  at  variance  with  Lord  Bacon's 
ordinance,  for  it  is  said  that  there  may  be  a  review  upon  ^'new  matter,  which 
hath  arisen  in  time  after  the  decree,''  and,  also,  "  upon  new  proof  that  has 
come  to  light  after  the  decree  made,  and  could  not  possibly  have  been  used 
at  the  time  when  the  decree  passed."  It  is  also  contrary  to  what  Lord  Hard- 
wicke held  in  the  cases  cited  from  3  Atk.,  33,  and  Amb.,  293.  Lord  Eldon,  in 
Young  V.  Keighley,  16  Ves.,  348,  350,  said :  ''  The  ground  (of  a  bill  of  review) 
is  error  apparent  on  the  face  of  the  decree,  or  new  evidence  of  a  fact  materially 
pressing  upon  the  decree,  and  discovered  at  least  after  publication  in  the 
cause.    If  the  fact  had  been  known  before  publication,  though  some  contra- 
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diction  appears  in  the  cases,  there  is  no  authority  that  new  evidence  would  not 
be  suflBcient  ground."  That  was  also  the  opinion  of  Lord  Manners,  in  Blake 
V.  Foster,  2  B.  <&  Beatt.,  457.  Mr.  Chancellor  Kent,  in  Livingston  v.  Hubbs, 
3  Johns.  Gh.,  124,  adopted  the  like  conclusion;  and  he  seemed  to  think  that 
such  new  evidence  must  not  be  a  mere  accumulation  of  witnesses  to  the  same 
fact,  but  some  stringent  written  evidence  or  newl3'-discovered  papers.  Gilbert, 
in  his  Forum  Romanum,  chapter  10,  page  186,  leans  to  the  same  limitation, 
for  he  says  that  in  bills  of  review  "  they  can  examine  to  nothing  that  was  in 
the  original  cause,  unless  it  be  matter  happening  subsequent  which  was  not 
before  in  issue,  or  upon  matter  of  record  or  writjng  not  known  before,  for  if 
the  court  should  give  them  leave  to  enter  into  proofs  upon  the  same  points 
that  were  in  issue,  that  would  be  under  the  same  mischief  as  the  examination 
of  witnesses  after  publication,  and  an  inlet  into  manifest  perjur3\"  See,  also, 
Barton,  Eq.,  216;  Tovers  v.  Young,  Prec.  Ch.,  193;  Taylor  v.  Sharp,  3  P.  Will., 
371;  Standish  v.  Eadley,  2  Atk.,  177;  Chambers  v.  Greenhill,  2  Chan.,  ^Q\ 
Thomas  v,  Harvie's  Heirs,  10  Wheat.,  146.  There  is  much  good  sense  in  such 
a  distinction  operating  upon  the  discretion  of  the  court  in  refusing  a  bill  of 
review,  and  I  should  be  glad  to  know  that  it  has  always  been  adhered  to.  It 
is  certain  that  cumulative  evidence  has  been  admitted,  and  even  written  evi- 
dence, to  contradict  the  testimony  of  a  witness.  That  was  the  case  of  Attor- 
ney-General V.  Turner,  Amb.,  587.  Willan  v,  Willan,  16  Ves.,  72,  88,  supposes 
that  new  testimony  of  witnesses  may  be  admissible.  If  it  be  admissible  (upon 
which  I  am  not  called  to  decide),  it  ought  to  be  received  with  extreme  cau- 
tion, and  only  when  it  is  of  such  nature  as  ought  to  be  decisive  proof.  There 
is  so  much  of  just  reasoning  in  the  opinion  of  the  court  of  appeals  of  Ken- 
tucky on  this  subject  that  I  should  hesitate  long  before  I  should  act  against  it. 
See  Respass  v.  McClanahan,  Hardin  (Ky.),  342;  Head  v.  Head,  3  Marsh.  (Ky.), 
121;  Eandolph  v,  Randolph,  1  H.  &  M.,  180. 

§  4279.  The  granting  of  a  hill  of  review  lies  in  the  discretion  of  the  court. 

In  the  next  place  it  is  most  material  to  state  that  the  granting  of  such  a  bill 
of  review  is  not  a  matter  of  right,  but  of  sound  discretion  in  the  court.  Shef- 
field V.  Duchess  of  Buckingham,  1  West.,  682;  Norris  v.  Le  Neve,  3  Atk.,  33; 
Gould  V.  Tancred,  2  Atk.,  533.  It  may  be  refused,  therefore,  although  the 
facts,  if  admitted,  would  change  the  decree  where  the  court,  looking  to  all  the 
circumstances,  deems  it  productive  of  mischief  to  innocent  parties,  or  for  any 
other  cause  unadvisable.  Bennet  v.  Lee,  2  Atk.,  628;  Wilson  v.  Webb,  2  Cox, 
3;  and  Toung  v.  Keighley,  16  Ves.,  348,  are  strong  exemplifications  of  the 
principle. 

These  are  the  principal  considerations  which  appear  to  me  useful  to  be 
brought  into  view  upon  the  present  occasion.  Let  us  now  advert  to  the 
grounds  upon  which  the  petition  is  framed  and  see  how  far  any  are  applicable 
to  them. 

The  original  bill  was  brought  against  Thomas  Arnold  (whose  administrator 
is  now  before  the  court),  for  an  account  and  settlement  of  his  brother  Jonathan 
Arnold's  estate,  upon  which  he  had  administered.  The  case  is  reported  in  the 
third  volume  of  Mr.  Mason's  Reports,  page  284,  and  I  refer  to  that  for  a  sum- 
mary of  the  proceedings  and  final  decree. 

§  4280,  The  petition  to  file  a  hill  of  review  should  contain  a  succinct  state- 
ment of  the  new  matter  on  account  of  which  a  review  of  the  decree  is  prayed  for. 

In  preferring  the  present  petition  the  proper  course  of  proceeding  has  beeu 
entirel}'  mistaken.    The  present  counsel  for  the  petitioner  is  not  responsible 
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for  thosie  proceedings,  they  having  taken  place  before  he  came  into  the  cause. 
A  petition  for  leave  to  file  a  bill  of  review  for  newly-discovered  matter  should 
contain  in  itself  an  abstract  of  the  former  proceedings,  the  bill,  answers,  de- 
cree, etc.,  and  should  then  specifically  state  what  the  newly-discovered  matter 
is  and  when  it  first  came  to  the  party's  knowledge,  and  how  it  bears  on  the 
decree,  that  the  court  may  see  its  relevancy  and  the  propriety  of  allowing  it. 
Coop.  Eq.  PI.,  92.  The  present  petition,  in  its  original  form,  contained  noth- 
ing of  this  sort,  but  referred  to  an  accompanying  bill  of  review  as  the  one 
which  it  asked  leave  to  file,  and  then  simply  affirmed  the  facts  stated  in  it  to 
be  true.  This  was  sufficiently  irregular.  But  upon  looking  into  this  bill  of 
review  the  grounds  of  error  are  stated  in  a  very  loose  manner,  and  in  so  gen- 
eral a  form  as  to  be  quite  inadmissible. 

The  first  error  assigned  is  in  matter  of  law,  and  it  is  that  Thomas  Arnold, 
the  administrator,  ought  to  have  been  charged  with  interest  upon  all  sums  of 
money  which  he  had  received  as  administrator,  because  the  said  sums  were 
used  by  him.  The  master,  in  his  report,  had  declined  to  allow  interest;  and, 
upon  an  exception  taken,  the  court  confirmed  his  report  on  this  point.  I  see 
no  reason  for  changing  the  decree  on  this  point,  for  the  reasons  stated  in  the 
cause  in  3  Mason,  288,  290;  and  there  is  no  pretense  to  sa}"^  that  there  is  any 
such  proof  of  the  use  of  the  money  in  the  report  of  the  master  as  justifies  a 
different  conclusion.  There  is  no  error  in  this  respect  apparent  on  the  face  of 
the  master's  report  or  the  decree.  The  allowance  or  disallowance  of  interest 
rests  very  much  upon  circumstances,  and  slight  errors  in  this  respect  are  not 
always  held  fatal.  See  Gould  v.  Tancred,  2  Atk.,  633.  There  is  no  error  ap- 
parent, therefore,  on  which  a  review  ought  to  be  granted.  The  next  ground 
assigned  is  that  Thomas  Arnold  did  receive  large  sums  of  money  and  other 
property,  which  he  has  not  accounted  for  before  the  master,  and  for  which  he 
ought  to  account;  and  that  since  the  decree  the  petitioner  hath  discovered 
new  and  further  evidence  in  relation  thereto,  which  would  have  materially 
changed  the  report  of  the  master  and  the  decree.  The  petition  does  not  state 
what  the  new  evidence  is,  nor  when  discovered,  and  it  is  quite  too  vague  for 
any  order  of  the  court.  The  bill  then  proceeds,  very  irregularly,  to  require, 
that  the  administrator  of  Thomas  Arnold  should  answer  certain  interrogato- 
ries as  to  the  cargoes  of  the  ship  Friendship.  It  then  states  that  Thomas 
Arnold  received  six  shares  in  the  Tennessee  Land  Company,  and  that  he  re- 
ceived $8,000  on  a  policy  of  insurance  on  the  brig  Friendship,  and  that  he  re- 
ceived large  consignments  of  property  from  Vincent  Gray  in  Cuba  in  bills  of 
exchange,  etc.,  belonging  to  Jonathan's  estate;  and  finally,  that  he  received 
divers  other  large  sums  of  money  as  agent  of  Jonathan.  Now  it  must  be 
manifest  that  upon  allegations  so  general  and  distinct  no  bill  of  review  would 
lie.  Here  is  no  assertion  of  newly-discovered  evidence  to  maintain  one. 
Such  a  bill,  so  framed,  ought  never  to  be  allowed  by  a  court  acting  upon  the 
correct  principles  of  chancery  jurisdiction. 

Afterwards  an  amendment  of  this  bill  to  review  was  filed,  containing  more 
distinct  specifications  of  new  matter,  most  of  which,  however,  as  I  shall  have 
occasion  to  notice  hereafter,  are  open  to  the  same  objections  as  those  already 
stated. 

But  the  radical  objection  to  both  bills  is  that  they  are  improperly  intro- 
duced into  the  cause  at  all.  A  bill  of  review  can  only  be  filed  after  it  is  al- 
lowed by  the  court,  and  upon  the  very  grounds  allowed  by  the  court.  The 
preliminary  application  by  petition  to  file  it  should  state  the  new  matter 
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shortly,  distinctly  and  exactly,  so  that  the  court  may  see  how  it  presses  on 
the  original  cause;  and  it  is  not  permissible  to  load  it  with  charges  and  alle- 
gations as  in  an  original  seeking  bill  in  equity.  In  the  sense  of  a  court  of 
chancery  there  is  not  before  this  court  any  sufficient  petition  upon  which  it 
can  act. 

But  as  the  proceeding  is  a  novelty  in  this  circuit,  much  indulgence  ought  to 
be  allowed  to  the  original  counsel  in  the  cause  (for  the  present  counsel  is  not 
at  all  chargeable)  for  irregularities  of  this  nature  upon  the  first  presentation 
of  the  practice.  I  advert  to  the  posture  of  the  cause,  therefore,  not  so  much 
with  an  intention  to  subject  it  to  close  criticism,  as  for  the  purpose  of  declar- 
ing that,  even  if  I  could  gather  from  the  papers  that  there  is  matter  upon 
which  a  bill  of  review  would  lie,  it  is  not  before  the  court  in  such  a  shape 
that  the  court  could  judicially  pass  an  order  of  allowance. 

The  case  has,  however,  been  argued,  and  with  great  ability,  upon  its  merits; 
and  waivmg  for  the  present  any  further  reference  to  the  form  of  the  proceed- 
ings, I  will  proceed  to  the  consideration  of  the  points  made  at  the  bar. 

§  4281.  Error  on  the  face  of  the  decree^  and  newly-discovered  and  pertinent 
matter^  will  support  a  hill  of  review  hr^oiight  hy  either  party. 

The  first  point  is  one  made  by  the  defendant,  and,  being  preliminary  in  its 
nature,  must  be  disposed  of  before  the  plaintiff  can  be  further  heard.  It  is 
said  to  be  a  rule  in  equity,  that,  where  a  partj^  has  less  decreed  to  him  than  he 
thinks  himself  entitled  to,  he  cannot  bring  a  bill  of  review;  for  that  lies  only 
in  favor  of  a  party  against  whom  there  is  a  decree.  For  this  the  opinion  of 
elementary  writers  (2  Madd.  Pr.,  412;  1  Harris.  Pr.,  86),  and  the  case  of 
Glover  v.  Partington,  2  Freera.,  lS3;  S.  C,  2  Eq.  Abrid.,  174,  is  cited.  The 
case,  as  here  reported,  certainly  supports  the  doctrine.  But  it  appears  to  me 
that,  if  the  doctrine  is  correct,  it  is  so  only  in  cases  where  there  is  no  error  ap- 
parent on  the  face  of  the  decree,  and  no  newly-discovered  matter  to  support 
a  bill  of  review,  for  then  the  proper  remedy  is  by  appeal.  If  there  is  no  such 
remedy  by  appeal,  but  only  bv  bill  of  review,  it  would  be  strange  if  a  ma- 
terial error  could  not  be  redressed  upon  such  a  bill  hy  the  party  to  whom  it 
had  been  injurious;  that  if  a  man  had  $10,000  due  him,  and  had  a  decree  for 
$100,  he  was  conclusively  bound  by  an  error  of  the  court.  The  decision,  re- 
ported in  2  Freeman,  182,  was  made  by  the  master  of  the  rolls,  who  allowed 
the  demurrer;  but  from  the  report  of  the  same  case  in  1  Ch.  Gas.,  61,  it  ap- 
pears that  it  was  afterwards  reheard  before  the  Lord  Chancellor  and  Baron 
Kainsford,  and  the  demurrer  was  overruled.  See  S.  C,  cited  Com.  Dig., 
Chancery,  G,  to  the  same  eflPect.  So  that  the  final  decision  was  against  the 
doctrine  for  which  it  is  now  cited.  And  Lord  Nottingham,  a  few  years  after- 
wards, in  Vandebende  v,  Levingston,  3  Swanst.,  625,  resolved  that  the  plaint- 
iff may  have  a  bill  of  review  to  review  a  decree  made  for  himself,  if  it  be  less 
beneficial  to  him  than  in  truth  it  ought  to  have  been.  We  may  then  dismiss 
this  objection. 

§  4282.  In  his  petition  for  leave  to  file  a  hill  of  review  the  petitioner  must 
not  only  state  the  hind  and  nature  of  the  new  evidence^  hut  he  must  establish  his 
inability  to  have  procured  such  evidence  before  the  decree. 

We  may  now  advance  to  the  examination  of  the  points  made  by  the  peti- 
tioner in  support  of  his  petition  for  a  review,  assuming  that  the  amended  bill 
of  review  is  to  be  received,  pro  hoc  vice,  as  such  a  petition.  I  have  already 
stated  that  it  is  utterly  defective  in  the  essential  ingredients  of  such  a  petition,  la 
not  stating  with  exactness  the  nature  of  the  new  evidence,  and  when  it  was  first 
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discovered.  It  is  not  sufficient  to  say  that  the  petitioner  expects  to  prove  error 
in  this  or  that  respect;  or  that  he  has  discovered  evidence  which  he  hopes  will 
establish  this  or  that  fact.  Bat  he  must  state  the  exact  nature  and  form  of  the 
evidence  itself,  and  when  discovered.  If  written  evidence,  it  must  be  stated, 
and  its  direct  bearing  shown.  If  of  witnesses,  what  facts  the  witnesses  will 
prove,  and  when  the  party  first  knew  the  nature  of  their  testimony.  It  is  im- 
possible otherwise  for  the  court  to  judge  whether  evidence  is  decisive  or  is 
merely  presumptive  or  cumulative;  whether  it  goes  vitally  to  the  case,  and  dis- 
proves it,  or  only  lets  in  some  new  matter,  confirmatory  or  explanatory  of  the 
transactions  in  the  former  decree.  The  party  must  go  further,  and  establish 
that  he  could  not,  by  reasonable  diligence  before  the  decree,  have  procured  the 
evidence.  Now,  in  every  one  of  these  particulars,  the  amended  bill,  quasi  a 
petition,  is  extremely  deficient.  I  have  looked  it  over  carefully,  and  cannot 
find  that  it  points  out  a  single  written  paper  which  disproves  the  original  case, 
or  names  a  single  witness  whose  testimony,  if  admitted,  would  overturn  it.  It 
deals  altogether  in  general  allegations  that  certain  things  are  expected  to  be 
proved ;  and,  like  an  original  bill,  proceeds  to  ask  a  discovery  from  the  defend- 
ant of  letters  and  papers  in  her  possession  as  administrator,  relative  thereto. 
There  are  indeed,  in  the  accom)  anying  affidavits,  some  papers  produced  and 
relied  on;  but  the}'  cannot  supply  the  defects  of  the  original  petition. 

The  remainder  of  the  case,  being  merely  a  discussion  of  facts,  is  omitted. 

Petition  dismissed. 

NORTHERN  ILLINOIS  COAL  &  IRON  COMPANY  r.  YOUNG. 
(Circuit  Court  for  lUinois:  12  Federal  Reporter,  809-811.     1882.) 

Opinion  by  Harlan,  J. 

Statement  of  Facts. —  On  the  13th  or  15th  of  May,  1876,  James  L.  Young, 
Mason  Young  and  Henry  L.  Young  commenced  in  this  court  a  suit  for  the 
foreclosure  of  a  mortgage  executed  by  the  present  complainant  upon  its  prop- 
erty. A  decree  of  sale  was  entered  March  26,  1877,  and  an  order  requiring 
the  master  to  sell  the  property  to  satisfy  the  mortgage  debt  was  entered  April 
3,  1878.  The  sale  occurred  in  1878,  and  the  deed  to  the  purchasers  (defend- 
ants here)  was  approved  on  the  27th  of  February,  1880.  This  suit  was  com- 
menced on  November  7, 1881.  The  bill  charges  that  the  acts  of  the  complain- 
ants in  the  foreclosure  suits  in  obtaining  the  decree  of  sale,  and  in  the  conduct 
of  the  sale,  constituted  a  fraud  upon  the  court  and  upon  the  company,  and 
that,  for  reasons  set  out  in  the  bill,  the  sale  should  be  set  aside.  The  prayer 
of  the  bill  is  that  the  decree  of  foreclosure  be  declared  fraudulent  and  void; 
that  an  account  be  taken  of  what,  if  anything,  is  due  on  the  mortgage;  of  the 
rents  and  profits  received  during  the  foreclosure  proceedings,  to  the  end  that 
it  may  be  ascertained  whether  the  mortgage  debt  has  not  been  fully  satisfied ; 
that  the  complainants  be  permitted  to  redeem  the  property  on  payment  of  the 
amount  due  on  the  mortgage  debt,  which,  it  is  alleged,  complainant  is  ready 
and  willing  to  do;  that  the  property  be  resold  in  separate  parcels,  under  a  de- 
cree of  this  court,  and  that  the  personal  propert}^  be  sold  where  it  is  located, 
and  subject  to  the  inspection  of  bidders.  The  case  is  now  submitted  upon  de- 
fendants' motion  to  dismiss  the  bill  upon  the  following  grounds:  (1)  It  was 
filed  without  leave  of  the  court  first  had  for  that  purpose;  (2)  it  was  not  filed 
by  or  with  the  authority  of  the  receiver  of  the  Northern  Illinois  Coal  &  Iron 
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Company,  appointed  in  the  foreclosure  suit,  who  alone,  it  is  claimed,  had  the 
right  to  use  the  name  of  the  compa'ny  for  the  purposes  of  such  a  suit  as  this; 
(3)  the  time  within  which  such  a  bill  could  be  tiled  had  expired  when  this  suit 
was  commenced. 

§  4283.  An  original  hill  in  ihs  natxvre  of  a  hill  of  review  may  he  filed  without 
leave  of  the  court. 

Heldy  the  motion  to  dismiss  proceeds  mainly  upon  the  ground  that  the  bill 
is  a  bill  of  review  of  the  class  which  may  not  be  filed  without  leave  of  the 
court.  But  this  position,  it  seems  to  the  court,  cannot  be  sustained.  The  pres- 
ent bill,  although  possessing  some  of  the  characteristics  of  a  bill  of  review,  is, 
in  its  essential  features,  an  original  bill,  in  the  nature  of  a  bill  of  review,  for 
fraud.  It  may  be  filed  as  matter  of  right,  and  without  leave  of  court.  Story, 
Eq.  PL  (8th  ed.),  426,  and  notes;  2  Daniell,  Ch.  Pr.  (4th  ed.),  1584.  This  dis- 
poses of  the  question  of  limitation,  since  the  suit  was  brought  within  five  years 
from  the  decree  of  sale.  That  is  the  limitation  in  this  state  upon  aetions  at 
law  for  damages,  and,  by  analogy,  the  same  limitation  should  be  applied  to 
original  bills  for  fraud  in  obtaining  a  decree.  And  even  that  time  may  be  en- 
larged when  there  has  been  fraudulent  concealment  of  the  facts  and  circum- 
stances constituting  the  alleged  fraud.     R.  S.  111.  1881,  p.  943. 

§  4284.  Bill  of  review  hy  corporation  without  authority  of  tlie  receiver. 

The  objection  that  this  suit  could  not  be  brought  in  the  name  of  the  corn- 
pan}'  without  authority  from  the  receiver  in  the  foreclosure  suit  is  overruled. 
In  so  deciding  the  court  must  not  be  understood  as  now  passing  upon  the  ques- 
tion, raised  by  complainant's  counsel,  as  to  whether  the  original  order  appoint- 
ing the  receiver  in  the  foreclosure  proceedings  was  not  void.  The  property 
sought  to  be  redeemed  is  in  possession  neither  of  the  company  nor  the  receiver. 
The  functions  of  the  latter  ceased  when  the  proceedings  in  the  foreclosure  suit 
terminated.  If  the  right  of  redemption  exists  at  all,  it  is  proper  that  it  should 
be  asserted.  If  the  receiver  might  have  sued  of  his  own  motion,  that  right  is 
not  exclusive  of  the  right  of  the  corporation  itself  to  sue  and  bo  sued.  If  the 
•corporation  could  not  sue  or  be  sued  with  reference  to  the  property  involved 
in  the  foreclosure  suit  while  that  suit  was  pending,  there  is  no  reason  why, 
.after  .the  termination  of  that  suit,  it  might  not,  in  apt  time  and  in  its  own 
name,  without  consulting  the  receiver,  bring  an  original  bill  for  fraud,  to  the 
end  that  it  might  recover  its  property  and  resume  its  business.  Of  course  the 
court  does  not  mean  to  express  any  opinion  upon  the  merits  of  the  case,  but 
.only  to  dispose  of  the  motion  in  the  light  of  the  allegations  of  the  bill.  The 
motion  to  dismiss  is  overruled. 

§  4285.  Geaeraily. —  The  principal  difference  between  a  rehearing  and  a  review  in  eqaity 
is  that  a  rehearing  may  be  had  before,  and  a  bill  of  review  af  ter«  enrollment  of  the  decree.  If 
a  bill  of  review  is  founded  on  matter  of  law  apparent  upon  the  record,  permission  of  the  court 
to  file  is  not  necessary ;  aliter  if  founded  upon  new  matter  of  fact  discovered  since  the  close 
of  the  commission  to  examine  witnesses.  In  the  former  case  the  decree  is  commonly  pleaded, 
and  opening  the  enrollment  is  demurred  to,  and  an  answer  is  rarely  required.  In  each  case 
the  court  determines  whether  there  is  any  foundation  for  opening  the  enrollment.  Mauro  r. 
Ritchie,  8  Cr.  C.  C,  Ul. 

§  4286.  .A  bill  of  review  is  not  brought  as  a  matter  of  right,  and  a  petition  for  leave  to  file 
it  ahould  be  addressed  to  the  court,  setting  forch  the  grounds.     Massie  v,  Graham,*  3  McL.,  41. 

§  4287.  QiUBre,  whether  an  appeal  will  lie  to  the  supreme  court  from  a  refusal  of  the  circuit 
court  to  file  a  bill  of  review.     Ricker  v.  Powell,*  10  Otto,  104. 

§  4288.  A  bill. of  review  will  lie  only  for  parties  and  privies,  and  not  for  an  assignee  of  a 
party.    Thompson  v,  Ma^Lweli,*  5  Otto,  891. 
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§  4289.  A  bill  in  the  nature  of  a  bill  of  review  may  be  filed  only  after  a  final  decree.  Jen- 
kins V.  Eldredge,*  8  Story,  299. 

§  4290.  On  a  bill  of  review  for  error  apparent  on  the  decree,  th3  proofs  cannot  be  exam- 
ined, but  only  the  record,  consisting  of  pleadings,  proceedings  and  decree.  Barker  v.  Barker,* 
2  Woods,  241. 

§  4291.  The  circuit  court  has  power  on  a  bill  of  review  to  set  aside  conveyances  made  by 
its  authority  under  the  original  decree.     Bank  of  United  States  v.  Ritchie,*  8  Pet.,  128. 

§  4292.  A  decree  of  foreclosure  is  final  upon  the  merits  of  the  controversy,  and  the  subse- 
quent proceedings  being  only  a  mode  of  enforcing  the  decree,  it  is  not  essential  that  the  de- 
cree should  be  complied  with,  as,  for  instance,  by  making  a  deed,  in  order  tliata  bill  of  review 
may  be  brought.     Phillips  v.  Mariner.*  5  Biss.,  26. 

§  4298.  The  act  of  May  8, 1830,  giving  the  Arkansas  court  a  right  to  entertain  bills  of  review, 
did  not  require  the  court  to  follow  all  the  technical  rules  governing  ordinary  practice  as  to 
bills  of  review.    Samperyeac  v.  United  States,*  7  Pet.,  222. 

§  4294.  After  a  final  decree  made  in  pursuance  of  a  master*s  report,  to  which  no  excep- 
tions were  taken,  a  party  who  claims  that  the  decree  was  improperly  and  fraudulently  con- 
sented to  by  his  counsel  cannot,  except  in  the  discretion  of  the  court,  have  the  decree  set 
aside  on  motion  supported  by  affidavits,  but  must  bring  a  bill  of  review.  Terry  v.  Ck^mmer- 
cial  Bank  of  Alabama,  2  Otto,  454. 

§4295.  Leare  to  file. —  A  bill  of  review  for  errors  on  the  record  may  be  filed  without 
leave,  but  a  bill  resting  on  this  ground  and  also  seeking  to  introduce  new  evidence  cannot  be 
filed  without  leave.     Ricker  v.  Powell,*  10  Otto,  104. 

§  4298.  A  bill  of  review  may  be  tiled  upon  two  grounds  —  either  for  errors  in  law  or  for 
errors  in  fact  founded  upon  newly-discovered  evidence.  Tbe  latter  can  only  be  filed  with 
leave  of  the  court;  the  former  is  filed  without  leave.  In  England,  on  a  bill  of  review,  the 
court  looks  only  to  the  decree  which  t  mbodies  the  facts,  and  those  facts  cannot  be  contro- 
verted; but  in  this  country  the  decree,  generally,  by  reference  to  the  proof,  makes  the  facts 
a  part  of  the  decree,  and  they  are  examinable  as  to  questions  of  law  arising  thereon.  Roes 
r.  Prentiss,  4  McL.,  106. 

§  4297.  Form  of  bill. —  A  bill  of  review  is  sufficient  which  states  the  former  proceedings 
in  the  case,  and  makes  further  allegations,  which,  examined  in  connection  with  the  previous 
pleadings  and  the  decree,  are  reasonably  specific  as  to  the  ground  on  which  it  is  sought  to 
impeach  the  decree.     Kellom  v.  Easley,  2  Abb.^  559. 

§  4298.  All  parties  to  the  original  decree  should  be  made  parties  in  a  bill  of  review.  Bank 
of  United  States  v.  White,*  8  Pet.,  202. 

§  4299.  A  plaintiff,  filing  a  bill  of  review,  should  state  therein  the  errors  complained  of  in 
such  a  way  as  to  apprise  the  defendants  of  his  claim  in  this  respect.  In  this  case  such  a  bill, 
setting  out  the  pleadings,  the  proceedings Hhercon,  the  decree,  and  the  alleged  grounds  for 
review,  and  for  setting  aside  the  decree,  was  held,  under  the  circumstances  of  the  case,  to  be 
sufficient     Kellom  r.  Easley,  2  A  )b.,  559. 

§  4800.  Where  a  bill  of  review  sets  forth  the  former  bill,  answer  and  replication,  and  the 
proceedings  thereon,  and  the  decree  entered  therein,  together  with  allegations  which  are  rea- 
sonably specific  as  to  the  ground  on  which  it  is  sought  to  impeach  the  decree,  its  form  cannot 
be  objected  to.    Kellom  v.  Eusley,  1  Dill.,  281. 

g  4801.  A  compound  bill  of  review,  of  supplement  and  of  revivor  may  be  maintainable. 
Whiting  V.  Bank  of  United  States,*  13  Pet,  6. 

§  4802.  A  bill  of  review  may  be  conjoined  with  a  bill  for  relief  against  a  fraudulent  de- 
cree.   Campbell  v.  Railroad  Co.,*  1  Woods,  868. 

g  4303.  When  to  be  brought. —  Bills  of  review  are  not  strictly  within  any  act  of  limitation 
prescribed  by  congress,  but  courts  of  equity,  in  order  to  discountenance  laches  and  neglect, 
have  always  interposed  a  limitation,  drawn  by  analogy  from  the  time  limited  for  an  appeal 
from  a  final  decree;  therefore  no  bill  of  review  can  be  filed  after  five  years  from  the  rendi- 
tion of  a  decree,  unless  perhaps  for  some  matter  discovered  since  the  decree.  Thomas  v. 
Harvie,*  10  Wheat,  146. 

g  4304.  An  act  which  provides  that  a  decree  of  a  court  of  equity,  unless  appealed  from 
wiihin  one  year,  shall  be  final  and  conclusive,  does  not  prohibit  bringing  a  bill  of  review  after 
a  year  has  passed.     United  States  v.  Samperyac,*  Hemp.,  118. 

g  4305.  A  bill  of  review  will  not  lie  for  errors  of  law  on  the  face  of  the  decree  after  the 
judgment  of  the  appellate  court,  but  a  direct  application  should  be  made  to  that  court  to 
amend ;  nor  will  a  bill  of  review  based  on  newly-discovered  evidence  be  entertained,  where  a 
decision  has  taken  place  on  appeal,  except  by  permission  from  that  court  Southard  t\  Rus- 
bA\*  16  How..  647. 

g  4808.  A  bill  of  review  filed  too  late,  or  without  leave  of  court,  is  bad.  Pacific  R  R  v. 
Miaaouri  R>  Co.,*  2  McC,  227. 
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§  4807.  A  bill  of  review  is  barred  after  five  years  from  the  rendition  of  the  judgment.  Ken- 
nedy V.  Georgia  State  Bank«  8  How.,  586. 

§  4808.  The  time  for  bringing  a  bill  of  review  is  limited  to  five  years  by  analogy  to  the 
limitation  of  a  writ  of  error.     Whiting  v.  Bank  of  the  United  States,*  1  McL.,  349. 

§  4309.  A  bill  of  review  will  not  lie  to  set  aside  so  much  of  a  decree  of  foreclosure  as  cuts 
off  the  statutory  right  to  redeem,  such  bill  of  review  being  filed  after  the  statutory  time  has 
expired.     Burley  v.  Flint,  15  Otto,  247. 

§  4310.  After  a  decree  and  a  writ  of  error  lodged,  a  motion  to  review  the  decree  for  want 
of  jurisdiction  is  too  late.    McGrath  v.  Candalero,  Bee,  64. 

§  4311.  Under  rule  88  in  equity  a  bill  of  review,  filed  after  a  lapse  of  two  entire  terms  of 
the  court  since  the  entry  of  the  decree  sought  to  be  reviewed,  is  too  late.  Duncan  v.  A.  M.  & 
O.  R.  R.  Co.,  4  Hughes,  125. 

§  4312.  Compliance  with  decree. —  As  a  general  rule,  with  some  exceptions,  a  decree  must 
be  performed  before  a  bill  of  review  will  lie.     Ricker  v.  Powell,*  10  Otto,  104. 

§  4818.  It  is  not  necessary  in  all  cases  to  comply  with  a  decree  before  it  can  be  reviewed, 
as,  for  instance,  the  execution  of  a  conveyance.    Massie  v,  Graham,*  8  McL.,  41. 

§  4814.  Bill  of  reTiew  for  error  on  tlie  record. —  "When  it  is  apparent  from  the  record  that 
the  court  has  erred  in  point  of  law,  a  bill  of  review  is  the  proper  remedy.  Clark  v.  Killian,* 
13  Otto,  776. 

§  4315.  On  a  bill  of  review  only  the  pleadings,  proceedings  and  decree  may  be  examined, 
and  not  the  proofs.    Putnam  v.  Day,*  22  Wall,,  60. 

§  4316.  A  bill  of  review  for  errors  is  brought  only  for  such  errors  as  appear  on  the  face  of 
the  decree.     Whiting  v.  Bank  of  the  United  States,*  1  McL.,  249. 

§4317.  The  only  questions  on  a  bill  of  review  for  error  are  those  arising  on  the  record. 
Thompson  v.  Maxwell,*  5  Otto,  891;  Buffington  v.  Harvey,*  5  Otto,  99;  Shelton  r.  Van 
Kleeck,*  16  Otto,  532. 

§  4318.  A  bill  of  review  for  error  must  be  founded  on  some  error  apparent  upon  the  bill, 
answer  and  other  pleadings  and  decree,  and  not  upon  erroneous  deductions  from  the  evi- 
dence, nor  upon  error  in  the  proceedings  under  the  decree.  Whiting  v.  Bank  of  United 
States,  13  Pet,  6. 

§  4819.  Where  three  notes  were  given,  secured  by  mortgage,  and  a  bill  for  foreclosure  was 
brought  by  the  holder  of  two  of  them,  and  neither  the  bill  nor  the  decree  accounted  for  the 
third  note,  a  bill  of  review  by  the  defendants  for  error  on  the  record  will  lie  on  the  ground 
that  the  land  still  remains  subject  to  a  portion  of  the  incumbrance  created  by  the  mortgage. 
Phillips  V.  Mariner.*  5  Biss..  26. 

§  4320.  New  eridence. — Where  the  alleged  newly-discovered  matter  could  have  hern  discov- 
ered by  a  proper  examination  of  the  exhibits  attached  to  the  original  bill,  leave  to  file  a  bill 
of  review  will  be  denied.  Leave  to  file  a  bill  is  not  a  matter  of  right,  but  rests  in  the  discretion 
of  the  court,  and  will  not  be  granted  when  the  party  applying  has  been  guilty  of  laches,  or 
when  the  court  is  not  satisified  that  the  new  matter  set  up  would  affect  the  decree  which  has 
been  rendered.     Rubber  Co.  v.  Goodyear,*  9  Wall.,  805. 

§  4821.  It  is  not  an  objection  to  a  bill  of  review  brought  on  newly-discovered  evidence  that 
the  evidence  relates  to  matters  put  in  issue  before  the  original  decree  was  made ;  and  if  this 
were  the  rule  it  would  not  bar  a  bill  founded  on  evidence  that  complainant's  title  rested  on 
forged  papers,  where  this  fact  was  not  raised  previously,  but  the  title  was  merely  generally 
denied.     United  States  v,  Samperyac*  Hemp.,  118. 

§  4323.  Though  a  bill  of  review  for  error  apparent  in  the  decree  is  barred  by  the  time 
limited  for  an  appeal;  this  is  not  the  case  where  the  bill  is  brought  on  newly -discovered  evi- 
dence. In  such  case  the  allowance  of  the  bill  rests  in  the  sound  discretion  of  the  coort. 
Ibid. 

g  4828.  A  bill  of  review  will  lie  for  new  matter  which  was  unknown  to  the  party  at  the 
time  of  the  decree  and  could  not  have  been  discovered  by  due  diligence,  if  the  new  matter. 
though  foreign  to  the  issue,  is  material  to  the  case,  and  would  have  changed  the  decree,  and 
if  the  review  is  asked  for  in  time.    Massie  v,  Graham,*  3  McL.,  41. 

§  4824.  Newly-discovered  evidence  impeaching  the  character  of  a  witness  is  not  a  suflB- 
cient  foundation  for  a  bill  of  review,  except,  perhaps,  where  the  new  evidence  is  in  writing 
or  is  a  matter  of  lecord.     Southard  v.  Russell,*  16  How.,  547. 

§  4325.  A  bill  of  review  on  the  ground  of  new  matter  will  not  lie  if  it  can  be  discovered 
from  the  exhibits  annexed  to  the  bill  that  the  matter  came  to  the  party's  knowledge  at  such 
a  time  that  it  could  have  been  used  at  the  original  hearing.  Shelton  v.  Van  Kleeck,*  16  Otto, 
683. 

§  48  26.  A  bill  of  review  will  not  be  allowed  on  the  strength  of  evidence  that  might  as  well 
have  been  given  before.    Purcell  v.  Miner,  3  Wall.,  519. 

§  4327.  A  bill  of  review  will  be  granted  if  important  and  newly -discovered  evidence  is  pro- 
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daced  and  its  absence  at  the  former  trial  is  satisfactorily  accounted  for.    Easley  v,  Kollom, 
14  Wall,  279. 

§  4328.  There  is  no  universal  or  absolute  rule  which  prohibits  the  courts  from  allowing  the 
introduction  of  newly-discovered  evidence,  under  a  bill  of  review,  to  prove  facts  which  were 
in  issue  on  the  former  hearing.  But  the  allowance  of  it  is  not  a  matter  of  right  in  the  party, 
but  of  sound  discretion  in  the  court,  to  be  exercised  cautiously  and  sparingly,  and  only  under 
circumstances  which  demonstrate  it  to  be  indispensable  to  the  merits  and  justice  of  the  cause. 
Craig  V.  Smith,  10  Otto,  226. 

§  4829.  To  sustain  a  bill  of  review  there  must  be  errors  of  law  apparent  on  the  face  of  the 
decree,  or  some  new  matters  of  fact  material  in  themselves  and  discovered  after  the  rendition 
of  the  decree.  The  facts  are  not  open  for  a  retrial  unless  the  bill  asserts  that  new  evidence 
has  been  discovered  not  obtainable  before  the  first  trial  by  the  exercise  of  reasonable  dili- 
gence.    Beard  v.  Butts,  5  Otto,  434. 

§  4830.  Application  for  leave  to  file  a  supplemental  bill  in  the  nature  of  a  bill  of  review 
on  the  ground  of  newly -discovered  evidence  must  be  made  as  soon  after  such  evidence  is  dis- 
covered as  possible;  and  the  production  of  cumulative  evidence  merely  is  never  sufficient  to 
support  such  an  application.  In  this  case  an  application  for  leave  to  file  such  a  bill,  made 
fourteen  months  after  the  discovery  of  the  new  evidence,  was  refused.  Blandy  v,  Griffith,* 
6  Fish.  Pat.  Cas.,  434. 

§  4331.  Insnfficient  grounds  for  review.—  Non-joinder  of  parties  in  the  original  bill  can- 
not be  taken  advantage  of  by  bill  of  review  if  the  complainant's  rights  were  not  prejudiced 
thereby.    Whiting  v.  Bank  of  United  States,  13  Pet.,  6. 

^  4882.  Laches  of  the  original  complainant  cannot  be  set  up  in  a  bill  of  review.  Putnam 
V.  Day,*  22  Wall.,  60. 

§  4888.  A  miscalculation  in  the  amount  of  a  decree  by  which  defendant  is  charged  with  a 
larger  sum  than  he  should  be  may  be  corrected,  and  the  ground  of  review  obviated,  by  enter- 
ing a  credit  for  the  amount  in  the  unsatisfied  decree.     Massie  v.  Graham,*  3  McL.,  41. 

§  4884.  A  bill  of  review  which  simply  seeks  to  review  the  decision  of  the  court  upon  the 
facts  as  evinced  by  the  evidence  is  rightly  dismissed.    Buffington  v.  Harvey,*  17  N.  B.  R,  474. 

§  4335.  A  bill  of  review  on  the  ground  of  fraud  in  obtaining  the  original  decree  will  not 
be  entertained  when  the  decree  was  obtained  through  the  neglect  of  present  complainant,  nor 
when  the  fraud  is  not  shown  by  the  proofs.     McMicken  v.  Perin,*  22  How.,  282. 

g  4336.  Where  bill  of  review  will  not  lie. —  A  consent  decree  in  the  absence  of  fraud  can- 
not be  impeached  by  a  bill  of  review.    Thompson  v.  Maxwell,*  6  Otto,  391. 

§  4337.  A  bill  of  revivor  will  not  lie  where  the  defendant  in  a  bill  in  equity  was  not  served 
with  process,  and  never  appeared  in  the  suit.     United  States  v.  Fields,*  4  Blatch.,  327. 

g  433S.  A  bill  to  set  aside  a  decree  on  the  ground  that  it  was  obtained  by  fraud  is  not  a 
bill  of  review,  but  an  original  bill,  and  must  therefore  show  that  the  parties  joined  are  such 
as  to  give  the  court  jurisdiction.    Wickliffe  v.  Eve,  17  How.,  468. 

§  433i>.  A  court  of  ndmlralty  may  open  and  review  a  decree  after  the  close  of  the  term  at 
which  it  was  rendered,  though  this  will  not  be  done  when  the  court  has  no  means  of  grant- 
ing relief  and  a  re-examination  would  be  nugatory.     Janvrin  v.  Smith,  1  Spr.,  13. 

g  4340.  Where  actual  fraud  is  charged,  and  the  libelant  is  without  fault  and  without  rem- 
edy, a  libel  for  review  in  an  admiralty  case  may  be  entertained,  although  the  term  at  which 
the  decree  was  made  has  passed,  and  the  decree  has  been  executed.  N.  W.  Iron  Co.  v,  Hop- 
kins,* 5  Am.  L  Reg.  (N.  S.).  44. 

§  4341.  It  is  competent  for  a  court  of  admiralty  to  rehear  a  cause  after  a  decree  has  been 
pronounced,  pending  the  term,  and  before  the  proceedings  have  been  finally  enrolled  or  drawn 
up  and  entered  on  the  record,  but  not  afterwards.  A  decree  which  has  been  approved  is 
considered  as  enrolled  of  the  term  at  which  it  passed.  After  such  term,  in  order  to  review  a 
libel,  a  libel  in  the  nature  of  a  bill  of  review  in  equity  might  perhaps  lie  in  the  court  having 
possession  of  the  case,  regulated  by  the  principles  governing  such  a  bill;  one  of  which  is  that 
it  lies  only  for  errors  of  law  apparent  on  the  face  of  the  proceeding,  or  for  newly-discovered 
facts  material  to  the  rights  of  the  party,  of  which  he  could  not  avail  himself  at  the  time  of 
pronouncing  the  original  decree.    The  Steamboat  New  England,  3  Sumn.,  405. 

XXVII.  Rules  of  Court.     Control  Over  Proceedings. 
Summary — Power  to  vary  and  dispense  tcith  rules,  §  4342. 

%  4842.  For  good  reasons  and  in  proper  cases  the  court  can  alter  or  dispense  with  its  own 
rules  of  practice,  but  this  does  not  apply  to  rules  prescribed  by  the  supreme  court  or  by  stat- 
ute.    Wallace  v.  Clark,  ^§  4348,  4344. 

[Notes.—  See  g§  4345-48S1.] 
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WALLACE  V.  CLARK 
(Circuit  Court  for  Massachusetts:  3  Woodbury  &  Minot,  359-864.     1847.) 

Statement  of  Facts. —  Action  on  a  promissory  note.  A  plea  in  abatement 
to  the  jurisdiction  of  the  court  to  the  effect  that  the  note  had  been  coUusively 
assigned  so  as  to  give  jurisdiction  was  offered,  and  the  question  presented 
was  whether,  the  plea  being  filed  after  the  prescribed  time,  the  court  could  or 
would  relax  the  rule  and  entertain  the  plea. 

§  4343.  A  plea  to  the  jurisdiction  is  not  to  he  considered  dilatory  or  captious. 

Opinion  by  Woodbury,  J. 

The  exception  wished  to  be  raised  being  to  our  jurisdiction  is  one  resting 
on  substance,  and  not  mere  form.  In  substance  it  is,  therefore,  not  strictly 
dilatory,  or  in  abatement,  though  such  in  form,  nor  is  it  to  be  discountenanced 
like  mere  dilatory  pleas,  as  it  tends  to  prevent  a  party  from  further  prosecut- 
ing his  action  by  a  colorable  ^signment  to  a  third  person,  and  to  the  injury 
of  others  like  himself,  when  all  are  citizens  of  this  state,  and  entitled  onh'  to 
an  equal  distribution  of  the  debtor  s  estate.  But  the  plea  has  not  been  filed 
within  the  time  fixed  by  our  rules,  which  is  two  days  from  the  commence- 
ment of  the  term,  for  pleas  in  form'  in  abatement. 

§  4344.  J^or  good  reasons  and  in  proper  cases  this  court  caii  alter  or  dispense 
with  its  rules  of  practice,  Aliter  as  to  rules  prescribed  hy  the  supreme  court  or 
hy  statute. 

The  eighth  law  rule  made  by  and  for  this  circuit  court  is,  "all  pleas  in  abate- 
ment and  to  jurisdiction  shall  be  filed  in  court  within  two  days  after  the  entry 
of  the  action,  and  not  afterwards."  By  rule  15  special  pleas  are  to  be  filed  in 
seven  days  from  the  entry.  It  is  argued  by  the  counsel  for  the  plaintiff  that 
this  court  possesses  no  power  to  dispense  with  these  rules  on  any  terras  or  for 
any  cause.  In  support  of  this  are  cited  4  Wash.,  159;  8  Pet.,  269;  Thompson 
V,  Hatch,  3  Pick.,  515,  and  5  Pick.,  188.  But  I  see  nothing  in  these  cases 
which  settles  the  law  in  that  way. 

In  Thompson  v.  Hatch,  3  Pick.,  512,  it  was  held  only  that  one  judge  could 
not  dispense  with  rules  made  under  a  statute  by  the  whole  court,  nor  fcould 
the  whole  court  dispense  with  a  rule  or  order  prescribed  unconditionally  by 
a  statute  itself.  See,  also,  14  Mass.,  134.  So,  in  Bank  of  United  States  v. 
White,  8  Pet.,  269,  the  question  arose  under  rules  prescribed  by  the  supreme 
court  of  the  United  States  to  the  circuit  courts  in  equity.  But  even  there  it 
seems  to  be  implied  that  the  circuit  courts  might  enlarge  the  time  prescribed 
for  an  answer.  And  the  eightj'-ninth  of  these  rules  expressly  authorizes  the 
circuit  courts  to  alter  or  add  to  that  kind  of  rules  made  by  the  supreme  court, 
if  not  prescribing  what  is  inconsistent  with  them. 

The  rule  now  under  consideration  is,  however,  one  made  by  this  court  itself 
for  its  own  common-law  practice.  It  comes,  therefore,  under  the  principle  of 
none  of  these  adjudged  cases,  but  raises  the  question  simply  whether  any  court 
making  rules  for  its  own  convenience  and  the  benefit  of  suitors  cannot  dis- 
pense with  them  in  any  case  for  good  cause  shown  and  on  proper  terms. 

This  is  not  abrogating  them  entirely,  nor  suspending  them  without  suflB- 
cient  reason,  and  without  full  indemnity  to  the  opposite  side,  and  consequently 
such  a  course,  instead  of  destroying  or  proving  the  inabilitj^  of  rules,  tends 
to  establish  their  general  excellence,  and  confirms  them  as  the  general  guide, 
and  allows  no  departurie  from  them  without  ample  cause. 

If  courts  could  not,  in  cases  of  accident  or  necessity,  with  a  view  to  reach 
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the  truth,  give  relief  or  indulgence  on  making  the  other  party  indemnity  for 
the  delay,  our  rules  would  be  worse  than  any  principles  of  the  law  in  common 
cases,  which  are  often  relieved  against  in  equity,  and  sometimes  at  law  in  the 
event  of  accident  and  mistake. 

On  the  contrary,  such  rules  are  mere  engines  to  promote  convenience  in 
business,  and  when,  from  any  peculiarity,  thej'  require  to  be  suspended  or 
waived  in  order  to  promote  justice,  the  power  which  made  them  can  and 
ought  to  suspend  them.  This  is  done  daily  in  all  courts  as  to  their  own  rules, 
made  by  themselves,  in  enlarging  time  to  plead,  and  curing  other  diflBculties. 
So  it  is  done  in  all  legislatures  as  to  their  own  rules. 

The  mistake  on  this  subject  probably  arises  from  not  discriminating  critically 
between  rules  adopted  by  a  statute,  like  the  articles  or  rules  of  the  war  depart- 
ment, or  certain  rules  and  general  orders  for  courts  in  some  particulars,  about 
pleading  and  practice,  as  by  statute  of  3Wm.  IV.,  and  to  be  reported  to  court, 
and  which  cannot  be  waived,  and  those  made  or  adopted  merely  by  the  same 
court,  which  is  asked  for  good  reasons  to  dispense  with  them,  and  w*hich  may 
be  waived  by  them  on  proper  reasons  and  terms.  See  cases  in  14  Law  Journal, 
141,  and  9  Jurist,  122.  And  again,  in  not  discriminating  between  rules  or 
general  orders  made  by  the  court  administering  them,  and  tliose  made  by  law 
by  one  tribunal  or  commission  to  guide  others,  and  which  others  have  no 
more  authoritv  to  amend  or  waive  them  than  thev  have  to  amend  or  waive  a 
statute. 

At  this  time  in  England  most  of  the  general  rules  for  all  courts  are  made 
under  the  statute  passed  in  1834,  and  by  judges  from  each  of  the  courts,  and 
are  intended  to  be  uniform  and  binding  on  the  whole.  1  Spence,  Eq.  Jur., 
253.  These,  therefore,  cannot  be  departed  from  by  any  one  of  the  courts 
alone.  The^e  is,  also,  a  class  of  rules,  temporary,  rather  than  permanent,  and 
there  is  a  class  of  the  latter  made  by  the  court  administering  them,  without 
any  special  statute,  but  for  its  own  convenience,  like  these  under  consideration. 
These  are  at  times  modified  merely  b}'  a  long  practice  in  opposition  to  them. 
9  Jurist,  543.  They  can  also  be  dispensed  with,  or  the  time  enlarged  under 
them,  on  some  "  evident  necessity ^^^  or  in  "  cases  of  urgencj^"  to  use  the  lan- 
guage of  1  Tidd,  456. 

But  this  is  usually  granted  only  on  terms,  if  desired  by  the  other  party. 
Ibid.  Certainly  this  waiver  or  suspension  is  not  proper  without  special  rea- 
sons, and  on  due  securit}'^  to  the  other  side  against  loss  by  it  or  its  consequences. 

The  defendant  here,  then,  unless  the  fact  is  admitted,  must  first  swear  that 
he  expects  to  be  able  to  show  collusion  in  the  assignment,  and  such  other  facts 
as  would  constitute  a  valid  defense,  either  to  the  cause  of  action  or  to  main- 
taining the  latter  furthei*  in  this  court.  He  must  next  file  good  security  to 
pay,  at  all  events,  the  costs  incurred  during  the  delay  requested,  because  in  a 
question  of  jurisdiction,  if  the  latter  is  not  found  to  exist,  no  costs  can  be 
awarded.  Burn  ham  v,  Rangeley,  2  Woodb.  &  M.,  417.  Finally,  he  must 
charge  no  costs  in  any  event  for  the  present  term.  On  these  conditions  the 
motion  is  granted. 

§  4845.  Anthoritj  of  the  varions  eonrts  to  make  rnles.—  The  rules  prescribed  by  the  su- 
preme court  do  not  deprive  tlie  lower  courts  of  the  power  of  moulding  the  rules  in  relation 
to  the  time  and  manner  of  appearing  and  answering,  so  as  to  prevent  the  rules  from  working 
injustice.  It  is  not  onlj  the  power,  but  the  duty,  of  the  courts  to  exercise  a  sound  discretion 
upon  this  subject.    PouUney  v.  City  of  La  Fayette,*  12  Pet.,  473. 
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g  4346.  No  rule  made  by  a  district  judge  for  a  circuit  court  will  be  recognized  as  binding 
unless  he  is  exercising  circuit  court  powers.    Amis  v.  Smith,*  16  Pet.,  303. 

§  4347.  It  is  not  competent  for  the  district  court  in  Louisiana  to  make  a  rule  abolishing 
chancery  practice  in  that  court.    Gaines  v.  Relf,*  15  Pet.,  9. 

§  4348.  Rules,  irritteu  aud  an  written. —  It  is  not  necessary  that  a  practice  of  a  court  to  be 
recognized  or  sustained  should  be  embodied  in  a  written  rule.  Written  rules  are  undoubt- 
edly preferable,  but  a  practice  in  respect  to  a  particular  matter  in  a  court  may  be  established 
without  the  existence  of  a  positive  written  rule.     United  States  v.  Stevenson,*  1  Abb.,  495. 

§  4349.  It  is  not  essential  that  any  court  in  establishing,  or  altering  its  practice  should  do 
60  by  the  adoption  of  written  rules.  Its  practice  may  be  established  by  a  uniform  mode  of 
proceeding  for  a.series  of  years.  The  decision  of  a  court  on  a  matter  of  practice  which  it 
has  power  to  control  by  rule  is  conclusive.    Duncan  v.  United  States,  7  Pet.,  435. 

§  4350.  A  practice  of  court  that  has  existed  for  years  is  to  be  presumed  as  having  been 
established  under  order  of  the  court,  although  there  is  no  express  written  rule.  Kouing  v. 
Bayard,  2  Paine,  251. 

g  4351.  Uniform  practice  as  to  the  form  of  a  subpoena,  acquiesced  in  for  a  period  of  ten 
years,  makes  that  practice  and  form  as  much  the  act  of  the  court  as  if  prescribed  by  written 
rule  of  court.    Russell  v.  Ashley,  Hemp.,  546. 

§  4352.  Force  of  rules  made  under  sanction  of  congress.— A  rule  established  by  the  su- 
preme court  of  the  United  States,  in  pursuance  of  law,  becomes,  to  all  intents  aud  purposes, 
of  the  same  effect  as  the  law  itself.    Seymour  v.  Pbilli()s  &  Colby  Co.,  7  Biss.,  460. 

§  4353.  The  authority  given  by  congress  to  the  federal  courts  to  make  certain  rules  of  pro- 
cedure gives  the  same  force  to  those  rules,  when  made,  as  a  special  enactment  of  them  by 
congress  would.     United  States  v.  Mundell,  1  Hughes,  415. 

§  4354.  Exceptions  to  operation  of  rules. —  It  is  always  in  the  power  of  a  court  to  sus- 
pend its  own  rules  or  to  except  a  particular  case'from  their  operation  whenever  the  purposes 
of  justice  require  it.     United  States  v.  Breitling,  20  How.,  254. 

§  4355.  Notwithstanding  rule  28  of  the  circuit  court,  prescribing  the  time  within  which 
bills  of  exception  must  be  drawn  up,  it  is  undoubtedly  within  the  power  of  the  court  to  ex- 
cept a  particular  case  from  its  operation  whenever  it  is  just  to  do  so.  Aiarye  v.  Strouse,  5 
Fed.  R,  494. 

§  4356.  In  suits  between  slates  involving  grave  matters,  the  same  rules  as  to  time  for 
pleading  will  not  be  applied  as  in  suits  between  individuals.  Rhode  Island  v.  Massachusetts,* 
18  Pet.,  23. 

§  4357.  A  suit  between  two  states  upon  a  question  of  boundary  is  too  important  a  matter 
to  be  settled  by  technical  rules,  and  the  rules  will  be  so  moulded  by  the  court  as  to  bring  the 
case  to  a  final  hearing  on  the  merits.     Rhode  Island  v.  Massachusetts,.  14  Per.,  310. 

§  4358.  Rules  generally. —  A  circuit  court  has  no  authonty  to  rescind  a  rule  passed  by  the 
supreme  court  of  the  United  States  for  the  regulation  of  chancery  practice,  but  is  absolutely 
bound  by  such  rule.    Jenkins  v.  Green wald,  1  Bond,  126. 

§  4359.  The  making  by  the  court  of  a  rule  regulating  the  question  of  costs,  and  imposing 
certain  costs  in  certain  cases,  is  a  direct  act  of  judicial  legislation  over  a  subject  not  em- 
braced in  the  judicial  power,  unless  expressly  conferred  by  cougiess.  Per  Baldwm,  J.,  dis- 
senting as  to  the  third  item  of  rule  of  supreme  court  37.    5  Pet.,  724. 

§  4360.  A  rule  of  court  in  regai'd  to  the  introduction  of  secondary  evidence,  however  con- 
venient it  may  be,  cannot  control  the  rights  of  the  parties  in  matters  of  evidence  admissible 
by  the  general  principles  of  law.     Patterson  v,  Winn,  5  Pet.,  233. 

§  4361.  A  rule  of  court  not  to  consider  any  special  charge  or  instruction  asked  for  by  coun- 
sel unless  presented  in  writing  directly  after  the  evidence  is  closed  and  before  argument  to 
the  jury,  although  it  may  be  disregarded  in  the  court's  discretion,  is  a  reasonable  rule,  the 
enforcement  of  which  cannot  be  made  the  subject  of  error.  Life  Ins.  Co.  v.  Francisco,  17 
Wall.,  672. 

§4362.  Admiralty  rnles.— The  supreme  court  admiralty  rules  of  1844  were  explicitly 
adopted  as  rules  of  practice  liable  to  be  altered  from  time  to  time ;  and  the  twelfth  rule,  in 
regard  to  the  manner  of  enforcing  liens  given  by  the  state  law  for  repairs  or  supplies  in  a 
domestic  port,  was  a  rule  of  practice  involving  no  question  of  jurisdiction  or  right,  and  was 
repealed  in  1858  on  account  of  its  inconvenience.     Meyer  v.  Tupper,  1  Black,  522. 

§  4363.  Rules  of  the  supreme  court  as  to  admiralty  practice,  made  pursuant  to  the  authority 
given  by  congress,  supersede  all  district  court  rules  covering  the  same  ground,  Gardner  v. 
Isaacson,*  8  N.  Y.  Leg.  Obs.,  77. 

§  4864.  The  admiralty  rules  established  or  altered  by  the  supreme  court  under  legislative 
authority  are  not  rules  of  decision,  but  are  merely  rules  of  practice,  prospective  in  their 
operation.    The  Selt,  8  Biss.,  844. 
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§  4365.  By  act  of  congress  the  supreme  court  is  given  power  to  regulate  the  whole  prac- 
tice of  courts  of  admiralty  in  the  United  States  by  rule  of  court  The  Asa  R.  Swift,  Newb., 
653. 

§  4366.  Equity  rules. —  The  rules  of  the  United  States  supreme  court  control  in  all  United 
States  courts  in  matters  of  chancery  practice  to  which  they  apply.  Where  they  do  not 
apply  the  practice  is  regulated  by  that  of  the  high  court  of  chancery  of  England.  Story  v. 
Livingston,  13  Pet.,  859. 

§  4307.  Practice  in  equity  in  the  circuit  court  is  governed  by  the  rules  of  the  supreme  court 
60  far  as  they  apply.    Ex  parte  Whitney,  13  Pet,  404,  408. 

§  43(>8.  The  supreme  court  has,  under  authority  of  an  act  of  congress,  adopted  certain 
rules  of  practice  for  United  States  courts  of  chancery,  one  of  which  is  that  when  the  rules  of 
the  supreme  or  circuit  courts  do  not  apply,  the  practice  of  the  circuit  courts  shall  be  regulated 
by  that  of  the  English  high  court  of  chancery.     Pomeroy  i?.  Manin,  2  Paine,  476. 

§4369.  Ciintrol  over  proceediiigs,  generally. —  Though  congress  may  regulate  the  prac- 
tice of  courts,  it  cannot,  by  act  of  legislation,  take  away  the  exercise  of  that  discretion  by  a 
court  which  is  essential  to  the  attainment  of  justice.     United  States  v.  Lyon,*  2  MoL.,  249. 

§  4370.  All  proceedings  in  court,  including  judgments,  orders  and  decrees,  remain  in  the 
breast  of  the  court  until  final  adjournment,  and  the  court  has  full  power  over  them.  God- 
dard  v.  Ordway,*  11  Otto,  745. 

§  4371.  All  the  proceedings  in  a  case  are  supposed  to  be  within  the  control  of  the  court 
while  they  are  in  paper  and  before  a  jury  is  sworn ;  so  that  orders  made  may  be  revised,  and 
such  as  in  the  judgment  of  (he  court  may  have  been  irregularly  or  improperly  made  may  be 
set  aside,  and  a  pleading  allowed  to  be  filed  may  afterwards  be  rejected.  Breedlove  v.  Nico- 
let,*  7  Pet.  413. 

^  4372.  The  mode  of  conducting  trials,  the  order  of  introducing  evidence,  and  the  time 
wlien  it  is  to  be  introduced,  are  matters  belonging  to  the  practice  of  the  circuit  courtp,  with 
which  the  supreme  court  will  not  interfere  unless  by  general  rule.  Phil.  &  Trenton  R.  R.  Co. 
V.  Stimpson,  14  Pet..  448,  463;  Johnston  v.  Jones,  1  Black,  209. 

§  4873.  A  court  may  always  correct  its  own  records  of  a  case,  although  the  case  has  been 
appealed ;  and  granting  leave  to  place  a  paper  on  file  is  not  an  exercise  of  jurisdiction,  nor 
an  interference  with  the  proper  control  of  the  appellate  court,  which  may,  if  it  sees  fit,  refuse 
lo  remand  the  case  for  the  correction  of  the  record.  Thus  a  claimant  was  granted  leave  to 
file  a  replication  in  an  inferior  court  while  an  appeal  was  pending,  because  it  appeared  that  a 
special  plea  had  been  filed  a  year  after  issue  had  been  joined  and  its  existence  had  never  come 
to  the  knowledge  of  the  claimant*s  attorney.    Wilcox  v.  United  States,*  6  Ct  CI.,  77. 

^  4374.  The  power  to  allow  amendments  of  pleadings  and  proceedings  in  the  court,  and  to 
Biipcrvisu  all  the  various  steps  in  a  cause,  so  that  the  rules  and  practice  of  the  court  may  be 
so  administered  as  to  prevent  hardships  and  injustice,  and  to  permit  a  fair  trial  of  the  merits . 
of  the  cause,  is  inherent  in  the  organization  of  courts  of  justice,  and  moreover  has  been  con- 
ferred on  the  federal  courts  by  acts  of  congress.  So  held  upon  a  motion  to  withdraw  a  plea 
to  the  merits  and  to  file  a  plea  in  abatement  to  the  jurisdiction  on  the  ground  of  citizenship. 
Eberly  v,  Moore.*  24  How.,  147. 

§  4375.  The  allowance  of  a  special  plea  after  the  proper  term  for  filing  the  same  is  a  matter 
of  discretion  with  the  court     Resler  v.  Sfaehee,*  1  Cr.,  110. 

S  4376.  It  is  perfectly  well  established  that  it  rests  in  the  discretion  of  a  court  to  allow  a 
lost  writ,  declaration  or  other  pleading  to  be  supplied,  and  its  decision  cannot  be  re-examined. 
Cook  V.  Burnley,*  11  Wall..  672. 

§  4377.  A  court  which  is  holding  the  proceeds  of  the  property  in  litigation,  which  has  been 
sold  by  order  of  the  court,  may,  under  proper  circumstances,  invest  the  money  in  stocks, 
though  an  appeal  be  pending  in  the  court  above.  Spring  v.  South  Carolina  Insurance  Co.,* 
6  Wheat,  619. 

§  4378.  An  application  to  the  court  to  exercise  its  summary  jurisdiction  over  its  own  offi- 
cers, to  restrain  one  of  them  from  doing  wrong  in  his  official  capacity,  is  in  the  nature  of  a 
proceeding  for  contempt  and  is  within  the  jurisdiction.  So  held  in  a  proceeding  to  recover 
fees  overcharged  by  the  clerk.     In  re  Pitman,*  1  Curt,  186. 

§4379.  A  court  has  no  authority  to  order  to  be  stricken  from  the  answer  an  allegation 
which  forms  a  material  portion  of  the  defense.     Hozey  v.  Buchanan,  16  Pet,  215. 

§  4880.  A  court  has  no  authority  to  strike  out  of  an  answer  that  which  may  constitute  a 
material  defense.    Mandelbaum  v.  People,*  8  Wall.,  310. 

§  4381.  An  order  to  make  an  answer  more  specific  probably  falls  within  that  class  of  cases 
involving  the  procedure,  merely,  in  a  cause,  in  which  the  court  acts  as,  in  its  discretion,  it 
thinks  best,  and  where  no  appeal  lies  from  its  decision;  but  an  order  striking  out  an  answer 
is  not  within  this  class.    Fuller  v,  Claflin,*  3  Otto,  14. 
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XXVIII.  State  Laws  as  Eules  of  Decisiox. 

Summary  —  Mule  of  property,  §  4882. —  New  trial  as  a  matter  of  course,  g  4383.—  Local  laws 
constituting  rules  of  property,  %  4384. —  Exception  as  to  contract  obligations  and  rights. 
§  4385. —  Municipal  bonds  held  valid  by  state  court  and  subsequently  held  invalid,  g  4386. 

§  4883.  When  the  highest  court  of  a  state  has  decisively  fixed  a  rule  of  real  property  the 
federal  courts  for  that  state  will  follow  such  rule,  though  it  may  conflict  with  a  former  de- 
cision of  the  supreme  court.    Suydam  v.  Williamson,  §  4887. 

§  4883.  When  the  statutes  of  a  state  allow  a  defendant  in  ejectment  a  new  trial  upon  pay- 
ment of  costs  such  statute  is  binding  on  the  federal  court.    Hiller  v,  Shattuck,  ^§  4388,  488J. 

§  4884.  Local  laws  constituting  rules  of  property  are  rules  of  decision  for  the  federal 
courts.    Ibid, 

%  4885.  To  the  rule  that  the  federal  courts  will  follow  the  highest  court  of  a  state  in  the 
construction  of  its  own  constitution  and  laws  there  is  an  established  exception  in  that  the 
federal  courts,  in  all  cases  within  their  jurisdiction  depending  upon  local  law,  will  administer 
that  law,  so  far  as  it  affects  contract  obligations  and  rights,  as  it  was  judicially  declared  to  be 
by  the  highest  court  of  the  state  at  the  time  such  obligations  were  incurred  or  such  rights 
accrued.    Taylor  v,  Ypsilanti,  §§  4890-4392. 

g  4880.  Bonds  issued  by  a  county  to  a  railroad,  when  the  county  has  been  adjudged  by  the 
highest  court  of  the  state  to  have  ample  authority  for  the  purpose,  will  be  held  good  in  the 
hands  of  a  bona  fide  holder  by  the  federal  courts,  though  the  state  court  has  subsequently 
reversed  its  decision.    Lee  County  v.  Rogers,  §g  4393,  4394. 

LNOTES.— See  §§  4395-4646.] 

SUYDAM  V.  WILLIAMSON. 
{U  Howard,  427-435.     1860.) 

Eeeoe  to  U.  S.  Circuit  Court,  Southern  District  of  New  York. 

Opinion  by  Mb.  Justice  Campbell  (after  stating  the  special  facts  of  the 
case). 

The  question  is  now  presented  to  this  court  whether  they  should  adhere  to 
their  own  opinion  as  expressed  in  the  cases  in  8th  Howard,  or  acknowledge 
the  authoritj'  of  the  courts  of  New  York  to  settle  finally  the  contest  upon 
this  title. 

§  4S87,  Where  the  courts  in  any  state  have  firmly  fixed  a  rule  of  real  pro ff- 
erty^  this  court  willy  in  cases  from  that  state^  follow  such  rule^  though  it  may  he 
in  conflict  with  its  own  previous  decisions. 

The  subject  of  the  dispute  is  real  property  situated  within  the  state  of  New 
York,  and  her  laws  exclusiveh'^  govern  in  respect  to  the  rights  of  the  parties, 
the  modes  of  the  transfer  and  the  solemnities  which  should  accompany  them. 
Communis  et  recta  sententia  est,  in  rebus  immohilibas  servadum  esse  jus  loci  in 
quo  bona  sunt  sita.  Every  sovereign  has  the  exclusive  right  to  command 
within  his  territory;  and  the  laws  which  originate  rights  to  real  property  are 
commands  addressed  to  the  members  of  the  state,  requiring  them  to  abstain 
from  any  interftrence  with  the  proprietary  right  they  recognize  or  establish; 
and  in  respect  to  this  subject  the  sovereignty  of  New  York  has  not  been  im- 
paired by  her  adoption  of  the  federal  constitution.  The  power  to  establish 
federal  courts  and  to  endow  them  with  a  jurisdiction  to  determine  controver- 
sies between  certain  parties  affords  no  pretext  for  abrogating  any  established 
law  of  property,  or  for  removing  any  obligation  of  her  citizens  to  submit  to 
the  rule  of  the  local  sovereign.  The  title  of  the  devisees  of  Mary  Clarke  was 
divested  by  authority  conferred  by  the  legislature  of  the  state,  which  was  ex- 
ercised subject  to  the  oversight  of  her  own  tribunals.  The  persons  affected 
by  this  authority  were  natives  of  the  state  —  children  under  the  superintend- 
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ing  care  of  the  paternal  jurisdiction  of  the  state.  It  was  in  the  constitutional 
exercise  of  this  supreme  and  exclusive  jurisdiction  that  this  title  was  disturbed. 
It  behooves  everv  other  state  to  enforce  or  maintain  rights  which  have  thus 
originated  in  laws  operating  within  their  legitimate  sphere,  and  which  defeat 
no  policy  of  their  own;  and  the  jurisprudence  of  this  court  attests  the  care 
with  which  this  court  has  observed  the  general  obligation  (of  which  this  is  a 
particular  instance)  in  its  administration  throughout  the  Union. 

In  Jackson  v.  Chew,  12"  Wheat.,  162,  this  court  say:  "The  inquiry  is  very 
much  narrowed  by  applying  the  rule  which  has  uniformly  governed  this  court, 
that,  where  any  principle  of  law  establishing  a  rule  of  real  property  has  been 
settled  in  the  state  courts,  the  same  rule  will  be  applied  by  this  court  that 
would  be  applied  by  the  state  tribunals." 

In  Beauregard  v.  New  Orleans,  18  How.,  497,  the  court  say:  "The  judg- 
ments of  the  supreme  court  of  Louisiana,  upon  the  validity  of  the  sales  im- 
pugned in  this  bill,  were  given  more  than  twenty  years  ago.  They  have 
formed  the  foundation  upon  which  the  expectations  and  conduct  of  the  inhab- 
itants of  that  state  have  been  regulated.  They  have  quieted  apprehension  and 
doubt  respecting  a  title  to  an  important  portion  of  a  large  and  growing  city. 
They  have  invited  a  multitude  of  transactions  and  engagements  in  which  the 
well-being  of  hundreds,  perhaps  thousands,  of  the  citizens  of  that  state  depend. 
In  this  bill  there  are  several  hundred  of  defendants.  The  constitution  of  this 
court  requires  it  to  follow  the  laws  of  the  several  states  wherever  they  pirop- 
erly  appl}'^ ;  and  the  habit  of  the  court  has  been  to  defer  to  the  decisions  of 
their  judicial  tribunals  upon  questions  arising  out  of  the  common  law  of  the 
state,  especially  when  applied  to  the  title  to  lands.  Upon  cases  like  the  pres- 
ent, the  relation  of  the  courts  of  the  United  States  to  a  state  is  the  same  as 
that  of  her  own  tribunals.  Thev  administer  the  laws  of  the  state,  and  to 
fulfill  that  duty  they  must  find  them  as  they  exist  in  the  habits  of  the  people, 
and  in  the  exposition  of  their  constituted  authorities.  Without  this  the  pecul- 
iar organization  of  the  judicial  tribunals  of  the  states  and  the  Union  would  be 
productive  of  the  greatest  mischief  and  confusion." 

In  the  case  of  Arguello  v.  United  States,  18  How.,  639,  this  court  deter- 
mined that  the  colonization  regulations  of  Mexico  of  1824;  and  1828  did  not 
prohibit  the  settlement  of  the  littoral  or  coast  leagues  by  natives,  under  the 
authority  of  the  governor  of  California,  and  without  the  consent  of  the  central 
government  in  Mexico.  The  same  question  was  presented  in  the  case  of 
League  v.  Smith,  at  this  term,  from  the  district  court  of  the  United  States  in 
Texas,  in  reference  to  the  coast  leagues  in  that  state.  This  court  found  a  con- 
trary opinion  had  prevailed  in  the  courts  of  that  state,  and  had  become  a  rule 
of  property  there,  and  without  re-examining  their  own  opinion,  or  making 
anj^  attempt  to  account  for  or  to  reconcile  the  difference,  without  any  hesita- 
tion applied  the  rule  adopted  in  Texas  to  the  determination  of  controversies 
existing  there. 

The  cases  reported  in  the  8th  Howard,  referred  to,  came  before  this  court 
upon  a  division  of  opinion  between  the  experienced  judges  of  the  circuit  court 
of  the  southern  district  of  New  York.  The  authority  of  Clarke  v.  Van  Surley 
was  thus  impugned  in  that  tribunal.  The  decision  in  the  court  of  errors  was 
far  from  being  unanimous,  nor  was  the  dissent  in  that  tribunal  feeble  or  equiv- 
ocal. 

The  majority  of  this  court  were  convinced  that  the  questions  might  be  ex- 
amined anew,  and  their  answers  were  accordant  with  the  opinion  of  the 
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minority  in  the  court  of  errors.  But  in  the  present  case  there  is  no  room  for 
doubt  as  to  what  the  settled  opinion  of  the  courts  of  New  York  is  in  refer- 
ence to  this  title,  and  therefore  no  occasion  for  any  hesitation  concerning  the 
obligation  we  have  to  perform.  The  circuit  court  decided  adversely  to  the 
defendant.  Its  judgment  is  reversed,  and  the  cause  remanded  for  further 
proceedings. 

HILLER  V.  SHATTUCK. 
(Circuit  Court  for  Michigan:  1  Flippin,  27^-^275.     1872.) 

Opinion  by  Loxgyeab,  J. 

Statement  of  Facts. —  The  motion  was  argued  by  the  learned  counsel  on 
both  sides  as  involving  a  mere  question  of  practice,  depending  upon  the  acts  of 
congress  and  rules  of  court  adopting  the  practice  of  the  state  courts,  and  espe- 
cially the  fifth  section  of  the  recent  act  of  congress  of  June  1,  1872  (71  Stat., 
179).  The  question  involved,  however,  stands  upon  a  broader  and  more  perma- 
nent basis  than  these  rules  of  practice.  It  is  a  matter  of  right,  and  as  such, 
aflfecting  as  it  does  title  to  real  estate,  is  binding  upon  this  court.  The  main 
objection  to  the  granting  of  the  motion  stated  in  the  argument  is  that  it  is  a 
statutory  right  and  not  a  matter  of  practice,  and  therefore  is  not  included  in  the 
practice  acts  of  congress  or  the  rules  of  this  court.     In  this  I  fully  concur,  but 

because  it  is  a  matter  of  right  I  hold  that  it  is  binding  upon  this  court,  and, 
except  as  to  the  mode  of  enforcement,  is  independent  of  all  such  statutes  and 
rules,  as  I  will  now  proceed  to  show. 

§  4388.  Where  the  statutes  of  a  state  allow  a  defendant  a  new  trial  in  eject- 
ment  upon  payment  of  costs  ^  such  statute  is  binding  on  the  federal  court. 

The  state  statutes  involved  in  this  consideration  are  paragraphed  G237  and 
6238  of  the  "  compilation  of  1871 "  of  the  statutes  of  Michigan  (2  Compiled 
Laws  1871,  p.  1770),  being  sections  35  and  36  of  chapter  195,  "Ejectment," 
which  are  as  follows: 

"  (6287.)  Section  2.  Every  judgment  in  the  action  of  ejectment,  rendered 
upon  a  verdict,  shall  be  conclusive  as  to  the  title  established  in  such  action 
upon  the  party  against  whom  the  same  is  rendered,  and  against  all  persons 
claiming  from,  through  or  under  such  party,  by  title  accruing  after  the  com- 
mencement of  such  action,  subject  to  the  exceptions  hereinafter  contained." 

"(6238.)  Section  36.  The  court  in  which  such  judgment  shall  be  rendered, 
at  any  time  within  three  years  thereafter,  upon  the  application  of  the  party 
against  whom  the  same  was  rendered,  his  heirs,  executors,  administrators  or 
assigns,  and  upon  payment  of  all  costs  and  damages  recovered  thereby,  shall 
vacate  such  judgment  and  grant  a  new  trial  in  such  cause;  and  the  court,  upon 
subsequent  application  made  within  two  years  after  the  rendering  of  the  sec- 
ond judgment  in  said  cause,  if  satisfied  that  justice  will  be  thereby  promoted 
and  the  rights  of  the  parties  more  satisfactorily  ascertained  and  established, 
may  vacate  the  judgment  and  grant  another  new  trial;  but  no  more  than  two 
nevv  trials  shall  be  granted  under  this  section." 

It  is  under  the  first  paragraph  of  the  latter  section  that  this  motion  was 
made.  By  the  plainest  rules  of  construction  these  two  sections  must  be  con- 
strued together;  and  if  the  provisions  of  section  35  are  binding  upon  the  federal 
courts  —  as  the}'^  clearly  are,  according  to  the  authorities  cited  below  —  then 
the  provisions  of  section  36  are  equally  so,  because  they  constitute  exceptions 
subject  to  which,  among  others,  a  judgment  in  ejectment  is  made  conclusive 
as  to  title  by  the  former  section.    If  we  adopt  the  one  we  must  the  other. 
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§  4389.  Local  laws  constituting  rules  of  property  are  rules  of  decision  for 
federal  courts. 

Section  34  of  the  judiciary  act  of  1789  (1  Stat,  at  Large,  92)  provides: 
"  That  the  laws  of  the  several  states,  except  where  the  constitution,  treaties  or 
statutes  of  the  United  States  shall  otherwise  require  or  provide,  shall  be  re- 
garded as  rules  of  decision  in  trials  at  common  law  in  the  courts  of  the  United 
States  in  cases  where  they  apply." 

Under  this  section  the  United  States  supreme  court  has  always  and  uni- 
formly held  that  local  laws  constituting  rules  of  property,  and  especially  those 
respecting  titles  to  land,  constitute  rules  of  decision  in  the  federal  courts,  and 
are,  of  courae,  binding  upon  them.  This  doctrine  is  so  well  established  and  so 
firmly  engrafted  upon  the  national  jurisprudence,  and,  I  may  add,  so  well  un- 
derstood by  bench  and  bar,  that  no  argument  or  citation  of  authorities  is 
needed  to  support  it.  I  will,  however,  cite  a  few  of  the  earlier  and  more  im- 
portant decisions  of  the  supreme  court  by  which  the  doctrine  was  established 
and  the  rule  defined,  viz.:  Polk's  Lessee  v,  Wendell,  9  Cr.,  87;  Mutual  Assur- 
ance Society  v.  Watts,  1  Wheat.,  279;  Shipp  v.  Miller's  Heirs,  2  Wheat.,  316; 
Gardner  v.  Collins,  2  Pet.,  68;  Thatcher  v.  Powell,  6  Wheat.,  119;  Shelby  v. 
Guy,  11  Wheat.,  361;  Jackson  v.  Chew,  12  Wheat.,  153;  Green  v,  Neal,  6  Pet., 
291. 

It  is  equally  well  settled  by  the  same  high  authority  as  well  as  by  the 
numerous  decisions  in  the  United  States  circuit  court  that  state  statutes,  like 
those  of  Michigan  above  quoted,  defining  the  efl'ect  of  a  judgment  in  ejectment 
upon  the  title  in  question,  are  "laws  respecting  titles  to  land,"  and  so  within 
the  general  rule  last  abo'Ve  stated.  In  Blanchard  v.  Brown,  3  Wall.,  249,  a 
statute  of  Illinois,  like  the  Michigan  statute  in  all  respects,  being  under  con- 
sideration, the  court  say:  "This  court,  in  the  case  of  Miles  v.  Caldwell,  2 
Wall.,  44,  in  construing  a  statute  (of  Missouri)  no  broader  than  the  Illinois 
enactment:  Held^  that  whatever  is  conclusive  of  the  title  to  land  in  the  courts 
of  a  state  is  equally  conclusive  in  the  federal  courts;  that  it  is,  in  fact,  a  rule 
of  property."  In  that  case  the  court  not  onl}^  apply  this  doctrine  to  the  Illi- 
nois statute,  but  they  mention  those  other  provisions  of  the  statute  in  respect 
to  new  trials,  evidently  as  constituting  a  part  of  the  same  enactment,  and  of 
course  subject  to  the  same  construction  and  application.  In  addition  to  the 
above  two  cases,  see  Sturdy  v.  Jackaway,  4  Wall.,  176,  in  which  the  above 
two  cases  are  cited  and  approved;  also  Evans  v,  Patterson,  4  Wall.,  224;  Bar- 
rows V.  Kindred,  id.,  399. 

I  think  enough  has  now  been  said  and  shown  to  furnish  a  complete  solution 
of  the  question  before  the  court,  and  to  establish,  it  seems  to  me,  beyond  a 
question,  that  the  statute  of  Michigan  governing  new  trials  in  ejectment  suits 
constitutes  the  rule  of  decision  for  this  court ;  and  such  I  understand  to  have 
been  the  uniform  practice  of  this  court.  The  costs  and  damages  having  been 
paid,  the  motion  to  vacate  judgment,  and  for  a  new  trial,  is  accordingly 
granted. 

TAYLOR  V.  YPSILANTL 
(15  Otto,  60-78.    1881.)  , 

Errob  to  U.  S.  Circuit  Court,  Eastern  District  of  Michigan. 
Opinion  by  Mb.  Justiob  Hablan. 

Statement  of  Facts. —  This  action  was  brought  by  Taylor,  a  citizen  of  New 
York,  to  recover  from  the  city  of  Ypsilanti,  a  municipal  corporation  of  Mich- 
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igan,  the  amount  of  certain  coupons  cdt  from  bonds  issued  b\^  that  city  in  aid 
of  the  construction  of  the  Detroit,  Hillsdale  &  Indiana  Eailroad.  At  the  con- 
clusion of  the  evidence  the  jury,  being  so  instructed,  returned  a  Verdict  in  be- 
half of  the  city,  upon  which  judgment  was  entered. 

The  bonds  purport  to  have  been  issued  under  the  authority  of  a  general  stat- 
ute, approved  March  22,  1869,  declaring  it  to  be  lawful,  within  prescribed 
limits  as  to  amount,  for  any  city  or  township  —  a  majority  of  its  electors  vot- 
ing, at  a  meeting  called  for  that  purpose,  assenting  —  to  pledge  its  aid,  "b}*^ 
loan  or  donation,  with  or  without  conditions,"  in  the  construction  of  any  rail- 
road by  a  corporation  organized  under  the  laws  of  Michigan.  The  electors 
voted  aid  to  the  extent  of  $50,000  in  bonds  of  the  city,  upon  condition  that  the 
company  should  have  and  continue  the  eastern  terminus  of  its  road  in  the  city, 
or  connect,  within  its  limits,  with  the  Michigan  Central  Kailroad;  and  upon 
the  further  condition,  that  if  any  citizen  of  Ypsilanti  should  subscribe  and  pay 
for  any  share  in  the  stock  of  the  company,  the  latter  "shall  deliver  to  the  per- 
sons so  subscribing  and  paying  for  such  share  the  bond  or  bonds  of  said  city 
equal  to  the  amount  so  subscribed  and  paid  for,  not  exceeding  in  all  the  amount 
of  bonds  issued  by  said  city  to  said  railroad  company ;  and  that  citizens  of  said 
city  shall  have  the  right  to  subscribe  to  the  stock  of  said  railroad  company  to 
an  amount  not  exceeding  $50,000  for  thirty  daj's  after  such  aid  shall  have  been 
voted."  Upon  each  bond  appears  a  declaration,  under  the  official  signature  of 
the  mayor  and  clerk  of  the  city,  setting  forth  the  conditions  attached  by  the 
popular  vote  to  the  issue  and  delivery  of  the  bonds. 

in  support  of  the  judgment  it  is  contended  that  the  city,  in  giving  aid  to 
the  construction  of  a  railroad,  was  restricted  to  the  specific  modes  —  loan  or 
donation  —  designated  in  the  statute;  that  this  transaction  was  neither  a  loan 
nor  a  donation;  that  it  is  essential  to  a  donation  that  it  should  not  be  made 
for  a  valuable  consideration,  or  in  execution  of  a  contract  embracing  reciprocal 
obligations,  since,  in  a  legal  sense,  it  implies  an  act  b}^  which  the  owner  of  a 
thing  voluntarily  transfers  the  title  and  possession  of  the  same  from  himself  to 
another  person  without  any  consideration;  and,  consequently,  the  city  was 
without  power  to  issue  bonds  upon  conditions  such  as  those  imposed  by  the 
electors.  It  is  argued  that  the  conditions  are  inconsistent  with  any  correct 
idea  of  donation,  and  that  the  bonds  based  thereon  are  unauthorized  b}'  law, 
and  therefore  invalid  as  obligations  of  the  city. 

§  4390.  Construction  of  statute  of  Michigan  of  March  22^  1869,  Conditions 
authorized  hy  statute. 

In  this  conclusion  we  are  unable  to  concur.  The  argument  of  counsel  fails 
to  give  proper  effect  to  material  portions  of  the  statute.  Power  w-as  conferred, 
not  simply  to  make  a  loan  or  donation,  but  to  make  a  loan  or  donation  "  with 
or  without  conditions."  The  statute  is  silent  as  to  the  nature  of  the  condi- 
tions with  which  the  loan  or  donation  might  be  accompanied.  It  was,  in  our 
opinion,  a  legitimate  exertion  of  that  power  to  secure,  in  connection  with  a 
corporate  donation,  such  advantages  or  special  privileges  for  the  people  of  the 
municipality,  not  inconsistent  with  public  policy,  as  the  railroad  company  was 
willing  to  concede.  The  requirement  that  the  company  should  have  and  con- 
tinue the  eastern  terminus  of  its  road  in  the  city,  or  connect,  ^within  its  limits, 
with  the  Michigan  Central  Railroad,  inured  to  the  benefit  of  the  mass  of  the 
population  interested  in  the  growth  and  prosperity  of  the  city;  while  the  stip- 
ulation that  citizens  of  Ypsilanti  should  be  entitled,  for  a  limited  period, — 
thirty  days, —  to  receive  the  city's  bonds  to  an  amount  equal  to  the  stock  they 
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might  subscribe  and  pay  for  (not  exceeding  the  amount  of  the  bonds  donated), 
was  of  value  to  such  persons  only  as  chose  to  avail  themselves  of  the  privilege 
thus  secured.  If  the  transaction  has  any  element  of  bounty  to  individual  cit- 
izens, and  was  not,  for  that  reason,  a  donation,  within  the  technical  meaning 
of  that  word,  it  is  quite  suflBcient  to  say  that  it  is  within  the  express  statutor}'^ 
authority  to  attach  conditions  to  any  donation  which  the  people  might  sanc- 
tion. We  are  therefore  of  opinion  that  the  donation  by  the  city  of  its  bonds, 
upon  the  condition  prescribed  by  popular  vote,  was  within  the  terms  of  the 
statute. 

This  brings  us  to  the  consideration  of  the  proposition  advanced  in  behalf  of 
the  city,  that  the  act  of  March  22,  1869,  is  repugnant  to  the  constitution  of 
Michigan,  as  expounded  by  its  highest  judicial  tribunal,  in  People  v,  Salem,  20 
Mich.,  452;  Bay  City  v.  State  Treasurer,  23  id.,  499,  and  subsequent  cases. 
These  adjudications,  it  is  claimed,  constitute  the  law  of  this  case,  and  should 
be  followed,  as  of  obligation,  without  reference  to  the  time  when  they  were 
made,  or  to  any  opinion  we  may  entertain  as  to  the  soundness  of  the  princi- 
ples announced. 

The  specific  provisions  which,  it  is  supposed,  establish  the  invalidity  of  the 
act  in  question  are  sections  6,  8  and  9  of  article  14,  and  section  32  of  article  6. 
They  declare  that  "  the  credit  of  the  state  shall  not  be  granted  to,  or  in  aid 
of,  any  person,  association  or  corporation ;  "  that  ^^  the  state  shall  not  subscribe 
to,  or  be  interested  in,  the  stock  of  any  company,  association  or  corporation;" 
that  '*  the  state  shall  not  be  a  part}"  to,  or  interested  in,  any  work  of  internal 
improvement,  nor  engaged  in  carrying  on  any  such  work,  except  in  the  ex- 
penditure of  grants  to  the  state  of  land  or  other  property ; "  and  that  "  no 
person  shall  be  .  .  .  deprived  of  life,  liberty  of  property  without  due 
process  of  law."  These  sections  constitute  a  part  of  the  constitution  of  1850, 
which  is  still  the  fundamental  law  of  the  state. 

It  is  not  to  be  questioned  that  the  supreme  court  of  Michigan,  in  the  cases 
cited,  has  ruled  that  it  was  beyond  the  constitutional  power  of  the  legislature 
to  grant  to  a  municipal  corporation  authority  to  pledge  its  credit  or  issue 
bonds  in  aid  of  the  construction  of  railroads  by  corporations  organized,  owned 
and  managed  by  private  persons.  Before  examining  the  particular  grounds 
upon  which  those  decisions  rest,  it  is  necessary  that  we  should  ascertain  what 
was,  at  the  date  of  the  passage  of  the  act  of  March  22, 1869,  the  law  of  Michi- 
gan, declared  and  acted  upon  by  the  several  departments  of  its  government, 
upon  the  general  subject  of  the  relations  between  railroad  corporations  and 
the  public.  The  earliest  case  to  which  our  attention  has  been  called  is  Swan 
V,  Williams,  2  Mich.,  427.  It  was  determined  in  1852.  The  constitutional 
validity  of  an  act  incorporating  a  railroad  company,  in  so  far  as  it  authorized 
the  appropriation  of  private  property  for  the  location,  construction  and  opera- 
tion of  the  road  authorized  by  its  charter,  was  there  assailed  chiefly  upon  the 
ground  that  propertj*^  so  appropriated  is  in  no  sense  taken  for  public  purposes, 
but  for  the  private  profit  and  advantage  of  the  corporators.  But  the  court 
declined  to  accede  to  that  view.  It  held  that  counties,  towns,  cities  and  vil- 
lages are  political  or  municipal  corporations,  which,  from  their  nature,  are 
subject  to  the  unlimited  control  of  the  legislature;  that  corporations  such  as 
banking,  insurance,  manufacturing  and  trading  companies  were  private  cor- 
porations, the  private  advantage  of  the  corporators  being  the  ultimate  as  well 
as  the  immediate  object  of  their  creation,  and  the  resulting  benefits  to  the 
public  being  merelj'  incidental;  and  that  turnpike,  bridge,  canal  and  railroad 
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companies  are  more  properly  styled  public  corporations,  since,  in  their  crea- 
tion, public  duties  and  public  interests  are  involved,  the  discharge  of  those 
duties  and  the  attainment  of  those  interests  being  the  primary  object  to  be 
worked  out  through  the  powers  delegated  to  them.  The  very  existence  of 
the  latter,  said  the  court,  was  based  as  well  upon  the  delegation  to  them  of 
the  sovereign  power  to  take  private  property  for  public  use  as  upon  the  con- 
tinued exercise  of  that  power  in  the  use  of  property  for  the  purposes  for  which 
it  was  condemned;  that  such-  corporations  are  the  means  employed  to  carry 
into  execution  a  given  power;  that  the  character  of  a  corporation  is  deter- 
mined not  so  much  by  the  object  sought  by  it  as  by  that  designed  by  the 
legislature ;  that  if  that  object  be  the  public  interest,  to  be  secured  by  the  ex- 
ercise of  powers  delegated  for  that  purpose,  which  would  otherwise  repose  in 
the  state,  the  corporation  is  public,  although  private  interests  may  be  incident- 
ally promoted;  that  such  a  corporation  is  essentially  "  the  trustee  of  the  gov- 
ernment for  the  promotion  of  the  objects  desired,  a  mere  agent  to  which 
authority  is  delegated  to  work  out  the  public  interest  through  the  means  pro- 
vided for  that  purpose,  and  broadly  distinguished  from  one  created  for  the 
attainment  of  no  public  end,  and  from  which  no  benefit  accrues  to  the  com- 
munity except  such  as  results  incidentally,  and  not  necessarily,  from  its  opera- 
tions." 

That  there  might  be  no  doubt  as  to  the  scope  of  the  decision,  Martin,  J., 
speaking  for  the  whole  court,  further  said :  **  Nor  can  it  be  said  that  the  prop- 
erty when  taken  is  not  used  by  the  public,  but  by  the  corporators  for  their 
own  profit  and  advantage.  It  is  unquestionably  true  that  these  enterprise 
may  be,  and  probably  always  are,  undertaken  with  a  view  to  private  emolu- 
ment on  the  part  of  the  corporators;  but  it  is  nevertheless  true  that  the  ob- 
ject of  the  government  in  creating  them  is  public  utilitv,  and  that  private 
benefit,  instead  of  being  the  occasion  of  the  grant,  is  but  the  reward  springing 
from  the  services.  If  this  be  not  the  correct  view,  then  we  confess  we  are  un- 
able to  find  any  authority  in  the  government  to  accomplish  any  work  of  public 
utility  through  any  private  medium,  or  by  delegated  authority;  yet  all  past 
history  tells  us  that  governments  have  more  frequently  effected  these  purposes 
through  the  aid  of  companies  and  corporations  than  by  their  immediate  agents, 
and  all  experience  tells  us  that  this  is  the  most  wise  and  economical  method 
of  securing  these  improvements.  .  .  .  The  purpose  designed  by  the  gov- 
ernment in  the  construction  of  these  roads  is  the  use  of  the  public,  the  expedi- 
tious communication  from  point  to  point,  and  not  revenue." 

In  1859  the  legislature  of  Michigan  passed  an  act  providing  for  the  pay- 
ment from  the  state  treasury  of  a  certain  sum,  by  way  of  bounty,  for  every 
bushel  of  salt  manufactured  by  any  individual,  company  or  corporation,  from 
water  obtained  by  boring  in  Michigan,  and  exempting  from  taxation  property 
used  for  such  purposes.  Laws  Mich.  1859,  p.  651.  That  law  was  subsequently 
amended,  and  in  People  v.  State  Auditors,  9  Mich.,  327,  decided  in  1861,  it  was 
held  that  the  relators,  a  manufactaring  company,  acquired  a  vested  right  to 
the  amount,  offered  by  the  original  act,  for  all  salt  manufactured  prior  to  the 
amendatory  statute  reducing  the  bounty.  And  the  doctrines  of  that  case  were 
re-affirmed  in  East  Saginaw  Manuf  g  Co.  v.  City  of  East  Saginaw,  etc.,  19  id., 
259,  decided  in  1869,  after  the  passage  of  the  act  of  March  22,  1869. 

The  diligence  of  counsel,  aided  by  our  own  researches,  has  not  disclosed 
any  adjudication  of  the  supreme  court  of  Michigan,  prior  to  May  26,  1870,  in 
which  the  doctrines  of  these  cases  were  recalled,  or  in  any  degree  modified; 
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doctrines  constituting,  as  will  not  be  denied,  the  foundation  upon  which,  in  the 
courts  of  this  country,  rests  the  power  of  the  legislature,  when  unrestrained 
by  constitutional  inhibitions,  to  authorize  municipal  aid  to  railroad  enter- 
prises. 

So  far  as  the  action  of  the  legislative  and  executive  departments  of  Mich- 
igan is  concerned,  we  find  that  from  the  adoption  of  the  constitution  of  1850 
down  to  the  passage  of  the  act  in  question,  authority  was  given,  in  many  in- 
stances, to  municipal  corporations  to  aid  in  the  construction  of  railroads  and 
plank-roads  by  corporations  organized  and  managed  by  private  persons.  And 
by  a  general  statute  passed  in  1855,  providing  for  the  incorporation  of  railroad 
companies,  authority  was  given  to  condemn  real  estate,  property  and  fran- 
chises for  the  purposes  of  the  corporation,  making  compensation  therefor  in 
the  mode  prescribed.  That  statute  expressly  declares  that  "all  real  estate  or 
property  whatsoever,  acquired  by  any  company,  under  and  in  pursuance  of 
this  act,  for  the  purpose  of  its  incorporation,  shall  be  deemed  to  be  acquired 
for  public  use."  Compiled  Laws  of  Mich.  1857,  vol.  1,  pp.  638,  643.  It  was 
in  force  when  the  act  of  March  22,  1869,  was  passed.  But  this  is  not  all.  In 
the  year  1867  a  convention  was  held,  charged  with  the  duty  of  revising  the 
constitution  of  the  state.  The  delegates  in  that  body  were  of  course  aware 
of  the  existence  of  numerous  statutes,  public  and  private,  authorizing  railroad 
corporations  to  condemn  private  property  for  the  purpose  of  constructing  and 
maintaining  railroads,  and  empowering  municipal  corporations  of  the  state  to 
pledge  their  credit  in  aid  of  their  construction.  If  such  legislation  was  in  op- 
position to  the  will  of  the  people,  or  if  it  was  deemed  to  be  forbidden  by  the 
letter  or  spirit  of  the  existing  constitution,  to  remodel  which  was  the  object 
of  the  convention,  we  should  expect  to  find  in  the  new  constitution  some 
distinct  provision  reversing  the  policy  which  had  been  steadily  pursued  by  the 
legislative  and  executive  departments  of  the  state,  and  which  had  been  sus- 
tained as  constitutional  by  the  judiciary.  But  no  such  provision  was  adopted. 
On  the  contrary,  two  sections  were  adoptied,  relating  to  the  subject  of  munici- 
pal aid  to  railroads,  one  declaring  that  ^^  the  legislature  shall  not  authorize  any 
city  or  township  to  pledge  its  credit,  for  the  purpose  of  aiding  in  the  construc- 
tion of  any  railroad,  to  such  an  extent  that  the  outstanding  indebtedness,  ex- 
clusive of  interest,  on  account  of  aid  to  any  and  all  railroads,  shall  exceed  ten 
per  cent,  of  the  assessed  valuation  of  such  city  or  township;"  while  the  other 
affirmatively  declared  that  the  legislature  might  authorize  any  city  or  town- 
ship to  raise  money  by  taxation,  for  such  purposes,  within  the  amount  named. 
Although  the  constitution  submitted  by  the  convention  of  1867  was  not 
adopted  by  the  people,  the  sections  to  which  we  have  referred,  adopted  by 
delegates  representing  every  portion  of  the  state,  show  that  there  was  no  pur- 
pose to  take  from  the  legislature  the  power,  under  all  circumstances,  of  au- 
thorizing municipal  aid  to  railroad  corporations.  The  effect  was  only  to 
restrict  the  power  theretofore  exercised  by  the  legislature. 

The  act  of  March  22,  1869,  contains  no  clause  of  an  unusual  character.  It 
is  general  in  its  application  to  all  the  townships,  villages  and  cities  of  the 
state.  It  requires  all  bonds  executed  under  its  provisions  to  be  delivered  to 
the  state  treasurer,  to  be  by  him  held,  as  trustee  for  the  municipality  and  the 
railroad  company,  until  all  the  conditions  prescribed  by  popular  vote  or  by 
the  statute  were  performed.  It  declares  that  the  railroad  company  for  which 
the  bonds  were  voted  shall  be  entitled  to  receive  them  whenever  the  governor 
certified  that  all  condition?  have  been  performed.     The  bonds  having  been 
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deposited  with  the  state  treasurer,  the  company  entered  upon  the  work  of 
construction  in  the  winter  of  1869-70.  The  road  was  completed  prior  to  Jan- 
uary 1,  1871,  and  has  been  in  operation  over  since.  But  prior  to  May  26, 
1870,  it  had  been  so  far  constructed  that  the  railroad  company  became  en- 
titled under  its  contract  to  the  bonds  voted  by  the  city  of  Ypsilanti.  And  on 
the  10th  of  June,  1870,  the  governor  gave  his  certificate  under  the  state  seal, 
stating  that  the  company  had  performed  all  conditions  prescribed  by  the  stat- 
ute, and  by  the  vote  of  the  people,  and  was  entitled  to  receive  the  bonds 
voted  by  the  city.  On  the  21st  of  June,  1870,  the  treasurer  delivered  them  to 
the  company,  indorsing  upon  each  that  it  was  delivered  by  him  on  that  day 
under  the  provisions  of  the  act  of  March  22,  1869.  Thus  the  city  and  th& 
railroad  company  received  all  for  which  they  respectively  bargained. 

On  the  26th  day  of  May,  1870, —  after,  let  it  be  observed,  the  railroad  com- 
pany had  earned  the  bonds  tinder  its  contract  with  the  city,  and  was  entitled 
to  the  required  certificate  from  the  governor, —  the  case  of  People  v.  Salem 
was  determined  in  the  supreme  court  of  the  state.    It  involved  the  constitu- 
tional validity  of  an  act  passed  in  1864,  authorizing  certain  townships  to 
pledge  their  credit,  and  the  county  of  Livingston  to  raise  by  tax  a  loan  of 
money  in  aid  of  the  construction  of  a  railroad.     The  court,  Graves,  J.,  dis- 
senting, held  the  act  tp  be  unconstitutional.    The  point  was  distinctly  made 
in  argument  that  municipal  aid  to  railroads  was  prohibited  by  sections  6,  & 
and  9  of  article   14  of  the  state  constitution.     It  was  claimed  that  those  sec- 
tions would  be  rendered  nugatory  if  so  construed  as  to  recognize  the  power 
of  the  legislature  to  authorize  or  compel  each  city  and  township  in  the  state 
to  grant  or  loan  its  credit  to,  or  subscribe  to  the  stock  of,  railroad  or  other 
companies,  to  the  amount  of  a  fixed  or  uniform  percentage  of  the  assessed 
valuation  of  its  taxable  property.    But  the  court  did  not  rest  its  decision  upon 
any  specific  provision  of  the  state  constitution.    Its  conclusion  was  placed 
upon  what  were  declared  to  be  fundamental  maxims  of  all  taxation.    It  held 
the  exercise,  by  a  municipal  corporation,  of  the  power  to  pledge  its  credit  to 
be  an  incipient  step  in  the  exercise  of  taxation ;  that  it  is  essential  to  a  valid 
exercise  of  the  power  of  taxation  that  it  be  for  a  public  purpose;  that  a  cor- 
pbration  created  for  the  purpose  of  constructing  a  railway,  to  be  owned  and 
operated  by  the  corporators,  is  a  private  corporation ;  that  taxation  for  such 
a  purpose  is  no  more  for  a  public  purpose  than  would  be  taxation  in  behalf  of 
the  proprietors  of  a  mill,  or  hotel,  or  newspaper  establishment,  or  other  sim- 
ilar enterprise,  which,  while  private  in  its  nature,  supplied  a  public  need.    The 
conclusion  of  the  court  was  distinctly  placed  upon  general  principles,  and  not 
upon  grounds  of  local  law  or  upon  and  special  provision  of  the  state  constitu- 
tion, as  is  manifest  from  the  last  paragraph  in  the  leading  opinion,  in  these 
words:  ''As,  therefore,  it  appears  that  the  first  and  most  fundamental  maxim 
of  taxation  is  violated  by  the  act  in  question,  it  becomes  superfluous  to  con- 
sider whether  the  act  would  also  violate  the  maxim  of  apportionment,  or  be 
obnoxious  in  its  application,  because  the  burden,  even  if  public,  could  not  also 
be  regarded  as  local  and  peculiar  to  this  township.    Equally  superfluous  is  it 
to  consider  in  detail  the  several  express  provisions  of  the  state  constitution 
which  the  respondents  suppose  to  be  violated.    If  the  authority  exercised  is 
not  within  the  taxing  power  of  the  state,  it  is  quite  needless  to  discuss  whether, 
if  it  were  within  it,  there  are  not  restrictions  which  prohibit  its  exercise." 
The  conclusion  in  that  case,  as  thereafter  declared  in  Baj'  City  v.  State  Treas- 
urer, struck  at  the  root  of  all  legislation  in  aid  of  railroad  companies. 
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Wo  remark  in  passing  that  the  doctrines  of  People  v.  Salem  were,  when 
announced,  in  direct  conflict  with  those  previously  promulgated  as  well  by 
this  court  as  by  the  highest  courts  of  a  large  majority  of  the  states.  It  was 
said  by  Mr.  Justice  Clifford,  speaking  for  the  court,  in  Kogers  v.  Burlington, 
3  Wall.,  654,  decided  in  1865,  that  the  rule  that  the  legislature,  in  the  absence 
of  constitutional  prohibitions,  could  authorize  municipalities  to  aid  in  the  con- 
struction of  railways  owned  and  managed  by  private  corporations,  pervaded 
the  jurisprudence  of  the  United  States.  We  will  not,  at  this  late  day,  enter 
npon  the  vindication  of  that  rule.  And  we  may  add  that,  under  the  later 
doctrines  announced  by  the  supreme  court  of  Michigan,  it  is  di£Scult  to  per- 
ceive how  railroads  can  be  regarded  as  public  highways,  subject,  in  the  inter- 
est of  the  public,  to  governmental  control  and  regulation. 

Subsequently,  in  Bay  City  v.  State  Treasurer,  the  supreme  court  of  Michi- 
gan re-affirmed  the  doctrines  of  People  v.  Salem.  In  that  case,  however,  the 
invalidity  of  municipal  aid  and  taxation  for  the  construction  of  railroads  by 
railroad  corporations  was  apparently  placed  upon  these  additional  grounds: 

1.  That  such  taxation,  being  inadmissible  under  the  fundamental  principles 
announced  in  People  v.  Salem,  was  to  be  deemed  unlawful  confiscation,  and 
therefore  inhibited  by  section  32  of  article  6  of  the  state  constitution,  protect- 
ing all  persons  against  deprivation  of  property  without  due  process  of  law.^ 

2.  That  taxation  for  such  purposes  was  also  in  violation  of  sections  6,  8  and  9 
of  article  14  of  the  state  constitution.  It  is  unnecessary  to  notice  the  declara- 
tions of  the  state  court  in  subsequent  cases,  since  they  are  in  iine  with  those 
made  in  the  two  to  which  we  have  referred. 

§  4391.  This  court  will  not  fdllaw  state  decisions  in  exposition  of  local  laws 
when  they  declare  void  contracts  whichf  when  made,  were  valid  hy  the  local  laws 
as  then  expounded. 

In  January,  1872,  Talcott  v.  Township  of  Pine  Grove  was  determined  in 
favor  of  the  plaintiflF  in  the  circuit  court  of  the  United  States  for  the  western 
district  of  Michigan.  The  question  there  was  as  to  the  constitutional  validity 
of  the  identical  act  of  March  22, 1869,  under  the  authority  of  which  the  bonds 
in  suit  were  issued.  That  court,  the  circuit  and  district  judges  concurring,  de- 
clined to  follow  the  case  of  People  v.  Salem  upon  the  ground,  among  others, 
that  the  act  was  valid  as  well  under  the  laws  of  Michigan,  declared  and  acted 
upon  by  all  the  departments  of  the  state  government  at  the  time  of  its  pas- 
sage, as  under  the  principles  announced  in  this  court  and  in  the  highest  courts 
of  most  of  the  states.  Upon  writ  of  error  the  judgment  was  affirmed  in  this 
court  at  its  October  term,  1873.  Township  of  Pine  Grove  v,  Talcott,  19  Wall., 
666.  In  the  argument  here  attention  was  called  to  the  decisions  in  People  v. 
Salem  and  Bay  City  v.  State  Treasurer,  and  it  was  earnestly  contended  to  be 
the  duty  of  the  courts  of  the  Union  to  accept  the  declarations  of  the  state 
court  as  to  the  want  of  power  in  municipal  corporations  of  Michigan  to  pledge 
their  credit  or  aid  in  the  construction  of  railroads  by  corporations  owned  and 
managed  by  private  persons.  After  adverting  to  the  principle  that  a  statute 
was  not  to  be  pronounced  void  unless  the  repugnancy  to  the  constitution  be 
clear,  and  the  conclusion  that  it  exists  inevitable,  this  court,  speaking  by  Mr. 
Justice  Swayne,  affirmed  the  judgment,  holding  the  act  to  be  consistent  with 
the  constitution  of  Michigan.  Railroad  Co.  v.  County  of  Otoe,  16  Wall.,  667; 
Olcott  V.  Supervisors,  id.,  678.  Under  the  circumstances  it  was  said  that  we 
could  not  yield  to  the  authority  of  the  decisions  of  the  state  court  without  ab- 
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dicating  the  performance  of  one  of  the  most  important  duties  with  which  this 
tribunal  is  charged. 

Of  the  bonds  here  in  suit  Taylor  became  the  purchaser,  for  a  valuable  con- 
sideration, in  the  year  1877.  He  was  aware,  at  the  time  of  his  purchase,  of 
the  before-mentioned  decisions  of  the  supreme  court  of  Michigan,  adjudging 
municipal  aid  to  railroad  corporations  to  be  forbidden  by  law,  and  bonds  is- 
sued therefor  to  be  invalid.  But  it  is  to  be  presumed  he  was  also  aware  that 
this  court,  affirming  the  judgment  of  the  circuit  court  of  the  United  States, 
sitting  in  that  state,  had,  at  a  subsequent  period,  and  long  before  his  purchase, 
distinctly  refused  to  follow  the  later  decisions  of  the  state  court,  and  had  ad- 
judged the  act  of  March  22,  1869,  to  be  in  conformity  with  the  fundamental 
law  of  Michigan.  The  present  case  then  appears  to  be  this:  Testing  the  rights 
and  obligations  of  the  parties  by  the  law  of  the  state  as  declared  by  this  court, 
and  as  declared  and  acted  upon  by  all  the  departments  of  the  state  govern- 
ment, at  and  before  the  time  when  the  railroad  company  entered  upon  the 
execution  of  its  contract  with  the  city,  we  should  be  obliged  to  reverse  the 
judgment  of  the  court  below ;  whereas,  if  we  accept  the  decision  of  the  su- 
preme court  of  Michigan,  made  after  those  rights  accrued  and  after  the  rail- 
road company  had  earned  the  bonds,  as  conclusive  evidence  of  the  constitu- 
tional invalidity  of  the  act  of  March  22,  1869,  the  judgment  must  be  affirmed. 

§  4392.  authorities  reviewed  and  the  rule  stated. 

The  position  taken  by  counsel  for  the  city  is  that  the  established,  settled 
construction,  given  by  the  highest  court  of  a  state,  of  the  laws  and  constitu- 
tion of  that  state,  must  be  deemed,  in  all  cases,  binding  upon  the  courts  of 
the  Union;  this  because  the  statute  defining  and  regulating  the  jurisdiction 
of  the  federal  courts  declares  that  the  laws  of  the  several  states,  when  they 
apply,  shall  constitute  rules  of  decision  in  cases  at  common  law  tried  in  those 
courts.  This  proposition,  in  the  general  terms  in  which  it  is  announced,  is  un- 
doubtedly supported  by  the  language  of  some  of  the  opinions  which  have 
emanated  from  this  court.  But  all  along  through  the  reports  of  our  decisions 
are  to  be  found  adjudications  in  which,  upon  the  fullest  consideration,  it  has 
been  held  to  be  the  duty  of  the  federal  courts,  in  all  cases  within  their  juris- 
diction, depending  upon  local  law,  to  administer  that  law,  so  far  as  it  affects 
contract  obligations  and  rights,  as  it  was  judicially  declared  to  be  by  the  high- 
est court  of  the  state  at  the  time  such  obligations  were  incurred  or  such  rights 
accrued.  And  this  doctrine  is  no  longer  open  to  question  in  this  court.  It  has 
been  recognized  for  more  than  a  quarter  of  a  century  as  an  established  excep- 
tion to  the  general  rule  that  the  federal  courts  will  accept  or  adopt  the  con- 
struction which  the  state  courts  give  to  their  own  constitution  and  laws.  '*  The 
sound  and  true  rule,"  said  Mr.  Chief  Justice  Taney  in  Ohio  Life  Ins.  Co.  t?. 
Debolt,  16  How.,  416,  432,  "is  that  if  the  contract  when  made  is  valid  by  the 
laws  of  the  state,  as  then  expounded  by  all  the  departments  of  its  govern- 
ment, and  administered  in  its  courts  of  justice,  its  validity  and  obligation  can- 
not be  impaired  by  any  subsequent  act  of  the  legislature  of  the  state,  or 
decision  of  its  courts,  altering  the  construction  of  the  law."  So  in  The  City 
V.  Lamson,  9  Wall.,  477,  485,  Mr.  Justice  Nelson,  speaking  for  the  court,  said: 
'^  It  is  urged,  also,  that  the  supreme  court  of  Wisconsin  has  held  that  the  act 
of  the  legislature  conferring  authority  upon  the  city  to  lend  its  credit,  and 
issue  the  bonds  in  question,  was  in  violation  of  thQ  provisions  of  the  constitu- 
tion above  referred  to.    But  at  the  time  this  loan  was  made  and  these  bonds 
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were  issued  the  decisions  of  the  courts  of  the  state  favored  the  validity  of  the 
law.    The  last  decision  cannot,  therefore,  be  followed." 

Again,  in  Olcott  v.  Supervisors,  avpra^  the  court,  speaking  through  Mr.  Jus- 
tice Strong,  said:  ''This  court  has  always  ruled  that  if  a  contract  when  made 
was  valid  under  the  constitution  and  laws  of  a  state,  as  they  had  been  previ- 
ously expounded  by  its  judicial  tribunals,  and  as  they  were  understood  at  the 
time,  no  subsequent  action  by  the  legislature,  or  the  judiciary,  will  be  regarded 
by  this  court  as  establishing  its  invalidity."  To  the  like  effect  are  some  very 
recent  decisions  of  this  court.  In  Douglass  v.  County  of  Pike,  101  U.  S.,  677, 
upon  a  review  of  some  of  the  previous  cases,  the  court,  speaking  by  the  pres- 
ent chief  justice,  said  that  **  the  true  rule  is  to  give  a  change  of  judicial  con- 
struction in  respect  to  a  statute  the  same  operation  on  contracts  and  existing 
contract  rights  that  would  be  given  to  a  legislative  amendment;  that  is  to  say, 
make  it  prospective,  but  not  retroactive.  After  a  statute  has  been  settled  by 
judicial  construction,  the  construction  becomes,  so  far  as  contract  rights  ac- 
quired under  it  are  concerned,  as  much  a  part  of  the  statute  as  the  text  itself; 
and  a  change  of  decision  is  to  all  intents  and  purposes  the  same  in  its  effect 
on  contracts  as  an  amendment  of  the  law  by  means  of  a  legislative  enact- 
ment. So  far  as  this  case  is  concerned,  we  have  no  hesitation  in  saying  that 
the  rights  of  the  parties  are  to  be  determined  according  to  the  law  as  it  was 
judicially  construed  to  be  when  the  bonds  in  question  were  put  upon  the  mar- 
ket as  commercial  paper." 

For  these  reasons,  and  without  reference  to  any  other  questions  discussed, 
we  are  of  opinion  that  the  rights  of  the  plaintiff,  as  owner  of  the  bonds  issued 
under  a  statute  which,  when  passed,  was  valid  bj^  the  laws  of  Michigan,  as 
declared  and  acted  upon  by  the  several  departments  of  its  government,  are 
not  affected  by  decisions  of  the- supreme  court  of  the  state  rendered  after  the 
railroad  company,  to  whose  rights  the  plaintiff  succeeded,  had  earned  the 
bonds  under  contract  with  the  city  made  in  conformity  with  the  statute. 
Upon  the  case  as  presented  the  jury  should  have  been  instructed  to  find  for 
the  plaintiff,  rather  than  for  the  defendant. 

Judgment  reversed,  with  directions  to  set  aside  the  verdict,  and  for  such  fur- 
ther proceedings  as  may  be  consistent  with  this  opinion. 

LEE  COUNTY  r.  ROGERa 
(7  Wallace,  181-188.    18«8.) 

Statement  of  Facts. —  Eogers  sued  the  county  of  Lee  upon  coupons  of 
certain  bonds  signed  by  the  count}'^  judge  and  issued  to  a  railroad  company. 
The  defenses  as  appearing  on  answer  and  amended  answer  will  be  found  in 
the  opinion. 

Opinion  by  Me.  Justice  Nelson. 

The  defense  is  placed,  by  the  learned  counsel  for  the  defendant,  in  his  brief, 
upon  two  grounds: 

1.  That  the  county  is  not  liable,  on  the  bonds  or  coupons,  for  the  reason 
there  was  no  power  in  the  county  to  subscribe  for  the  stock  to  the  railroad 
company,  or  to  issue  the  bonds;  that  they  are  void,  as  against  the  constitution 
and  laws  of  the  state. 

2.  That  prior  to  the  date  of  the  bonds  and  coupons,  certain  suits  were  in- 
stituted in  the  district  court  of  Lee  county,  impeaching  the  validity  of  the 

bonds,  if  issued,  and  charging  that  they   would  constitute  no  indebtedness ' 
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against  the  county,  and  claiming  that  the  count}"^  judge,  who  was  the  fiscal 
agent  of  the  county,  should  be  enjoined  from  issuing  the  bonds;  that  an  in- 
junction was  granted,  and  that  the  bonds  were  issued  lite  pendente  and  put  on 
the  market  with  full  notice  of  the  pendency  of  the  suit;  that  this  suit  was 
continuously  and  successfully  prosecuted,  and  the  courts  of  the  state  had  ad-' 
judged  the  bonds  null  and  void,  and  the  collection  of  the  same  perpetually 
enjoined. 

I.  As  to  the  power  or  authority  of  the  county  to  subscribe  for  railroad 
stock  and  to  issue  bonds  therefor. 

Much  the  largest  portion  of  the  brief  of  the  counsel  is  devoted  to  a  very 
able  discussion  of  this  question.  But,  after  the  decision  of  this  court  in  the 
case  of  Gelpcke  v.  The  City  of  Dubuque,  1  Wall.,  176-223,  and  the  series  of 
cases  following  it,  we  must  decline  a  re-examination  of  the  question.  We  re- 
gret the  difference  of  opinion  on  the  subject  of  these  bonds  between  this 
court  and  the  courts  of  the  state  of  Iowa;  but  it  involves  a  principle  and 
rule  of  property,  in  our  opinion,  so  just,  and  so  essential  to  the  protection 
of  the  rights  of  the  hofia  fide  holder  of  this  class  of  securities,  that,  however 
much  we  may  respect  the  judgment  of  those  differing  from  us,  we  cannot  give 
up  our  own.  That  difference,  as  we  understand  it,  consists  in  this:  This  court 
held,  in  Gelpcke  v.  The  City  of  Dubuque,  that  bonds  issued  by  counties,  cities 
or  towns  in  Iowa  to  railroad  companies  for  stock  in  said  railroad  companies, 
and  which  said  bodies,  at  the  time  the  bonds  were  issued,  were  held  b}'  the 
settled  adjudications  of  the  highest  courts  of  the  state  to  possess  full  power, 
under  its  constitution  and  laws,  to  issue  the  same,  are  ever  after  valid  and 
binding  upon  the  body  issuing  them  in  the  hands  of  a  horia  fids  holder.  Since 
these  bonds  were  issued,  and  in  the  hands  of  bona  fide  holders  for  value,  the 
courts  of  Iowa  have  reversed  their  previous  (decisions,  and  now  hold  that  these 
bodies  possess  no  such  power  under  the  constitution  and  laws  of  the  state, 
and  hence  they  are  void  even  in  the  hands  of  the  hona  fide  holder.  The 
learned  and  elaborate  argument  of  the  counsel  for  the  plaintiff  in  error,  in 
this  case,  is  devoted  to  the  support  of  these  more  recent  decisions,  and  the 
^earnestness  and  care  with  which  he  has  discussed  the  question.  Which  series 
of  cases  shall  prevail?  leave  no  doubt  of  the  sincerity  of  his  conviction.  But, 
for  the  reasons  stated,  we  must  respectfully  decline  following  them. 

II.  The  second  ground  of  defense  involves  the  question  of  notice  to  the 
plaintiff  below,  or,  in  other  words,  the  effect  of  the  lis pendejiSy  as  clainied  by 
the  counsel.  In  order  to  examine  this  branch  of  the  defense  understand- 
ingly,  it  will  be  necessary  to  recur,  for  a  few  moments,  to  the  facts  as  they 
appear  in  the  answer. 

The  first  suit,  bj*^  McMillen  and  others  v.  Boyles,  County  Judge,  was  com- 
menced by  petition  or  bill  October,  1556,  and  terminated  in  a  decree  to  en- 
join the  defendant,  December  term  thereafter. 

The  opinion  of  the  supreme  court,  va  this  case,  is  in  the  record.  (Reported 
in  3  la.,  311.)  The  court  held  the  election,  by  the  voters  in  the  county,  under 
the  direction  of  the  county  judge,  to  have  been  irregular  in  several  particu- 
lars, as  not  being  in  conformity  to  the  act  providing  for  a  submission  of  the 
question  of  subscribing  for  the  stock  and  issuing  the  bonds.  At  this  time  it 
does  not  appear  that  any  stock  had  been  subscribed  for  or  bonds  issued.  The 
question  was  presented,  in  this  case,  and  pressed  by  counsel  for  the  petitioner, 
whether  or  not  the  county  possessed  competent  power  to  issue  the  bonds 
under  the  constitution  and  laws  of  the  state. 
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Judge  Stockton,  Tvho  delivered  the  opinion,  as  it  respects  this  question  ob- 
served :  "  We  do  not  deem  it  expedient  or  necessary^  at  the  present  time,  to 
enter  into  an  examination  of  the  other  questions  presented  and  discussed  by 
counsel.  Their  inherent  importance,  and  the  great  interest  felt  in  their  decis- 
ion by  a  large  portion  of  the  people  of  the  state,  admonish  us  of  the  patient 
«tudy  and  deliberation  with  which  their  investigation  must  be  attended.  An- 
other reason,  be  observes,  which  has  had  its  weight  with  us,  is,  it  is  understood 
that  the  questions  raised  have  been  pressed  upon,  and  decided  by,  the  former 
members  of  this  court,  in  the  case  of  The  County  of  Dubuque  v.  The  Dubuque 
-A  Pacific  Bailroad  Company." 

Soon  after  this  decision,  the  legislature  being  in  /session,  an  act  was  passed 
to  cure  the  defects  in  the  proceedings  before  the  county  judge  in  the  submis- 
sion of  the  question  to  the  voters,  which  became  a  law  on  the  20th  January, 
1857.  This  act  is  very  comprehensive.  After  confirming  the  proceedings  in 
the  first  section  it  declares  that  ^'  the  subscriptions  made  by  said  county,  etc., 
and  the  bonds  of  said  counties,  etc.,  issued  in  pursuance  of  said  votes  and 
subscription,  or  hereafter  to  be  issued,  are  hereby  declared  to  be  legal  and 
valid ;  and  that  all  such  bonds  issued  and  hereafter  to  be  issued,  in  pursuance 
of  such  votes  and  subscriptions,  shall  be  a  valid  lien  upon  the  taxable  prop- 
erty of  said  county,"  etc. 

The  second  section  is  equally  emphatic.  It  provides  that  '^  the  county  judge, 
etc.,  or  other  proper  authorities  of  said  county,  etc.,  shall  levy  and  collect  a 
tax  to  meet  the  payment  of  the  principal  and  interest  of  such  bonds;  and  the 
counties,  etc.,  shall  not  be  allowed  to  plead  in  any  suit  brought  to  recover  the 
principal  or  interest  of  such  bonds,  that  the  same  are  usurious,  irregular  or 
invalid,  in  consequence  of  the  informalities  cured  by  this  act." 

The  third  section  re-aflBrms  the  validity  of  all  bonds  theretofore  issued  by 
the  county,  and  the  subscriptions  to  the  railroads,  notwithstanding  any  infor- 
malities or  irregularities  in  the  submission  of  the  question  to  the  vote  of  the 
])eople. 

A  second  suit  was  brought  by  petition  or  bill  by  McMillen  and  others, 
against  the  judge  of  the  county,  on  the  2Gth  February,  1858,  to  enjoin  him 
from  levying  a  tax,  and  to  have  the  confirmatory  law  declared  to  be  unconsti- 
tutional and  the  bonds  void.  This  suit  was  commenced  more  than  a  year 
after  the  passage  of  the  act;  and  such  proceedings  were  had  therein  that  the 
district  court  of  the  county  of  Lee  dismissed  it;  and,  on  appeal,  this  decree 
was  affirmed  on  the  22d  June,  1858.  The  opinion  of  the  court  is  in  the  rec- 
ord. (Reported  in  6  la.,  391.)  It  was  delivered  bj'  Chief  Justice  Wright.  He 
observes,  "The  power  of  a  county  to  take  stock  in  a  company  organized  for 
the  purpose  of  constructing  a  railroad,  or  other  public  improvement,  through 
the  same,  has  been  recognized  b}'  a  majority  of  this  court  in  the  following 
cases."  He  then  refers  to  Dubuque  v.  Dubuque  &  Pacific  Eailroad  Company, 
4  Greene,  1 ;  Leech  v.  Bissel,  County  Judge  of  Cedar  County,  and  Clapp  v. 
Cedar  County,  5  la.,  15,  and  King  v.  Johnson,  6  id.,  2G5,  decided  at  the  pres- 
ent term.  He  adds,  "  While  I  have  never  concurred  in  this  ruling,  and  still 
deny  the  power,  yet  it  msiy  now,  as  I  suppose,  be  regarded  as  settled."  He 
then  examines  the  question  whether  the  legislature  had  power  to  pass  the  act 
of  29th  January,  1857;  and  whether  it  had  the  effect  of  legalizing  the  vote 
taken  in  Lee  county,  and  comes  to  the  conclusion  that  the  legislature  was 
perfectly  competent  to  legalize  and  make  valid  the  proceedings  before  the 
county  judge. 
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§  4393.  Federal  courts  will  follow  the  decision  of  a  state  court  affirming  the 
validity  of  bonds  of  a  county y  though  the  decision  is  subsequently  reversed^  in 
case  of  a  bona  fide  holder. 

This  decision  of  the  highest  court  of  the  state  upon  the  power  of  the  county 
to  issue  the  bonds,  of  which  those  in  question  are  a  part,  and  also  upon  the 
power  of  the  legislature  to  confirm  the  irregularities  committed  in  the  prelim- 
inary steps  to  their  issue,  would  seem  to  have  put  an  end  to  any  controversy 
concerning  them.  They  have  the  sanction  of  both  the  legislative  and  judicial 
departments  of  the  state.  Higher  authority  could  not  be  invoked  in  their  favor. 
If  the  holders  or  purchasers  cannot  confide  in  these  sanctions  in  parting  with 
their  money,  they  may  well  despair  of  any  safety  or  security  in  their  dealings 
in  them. 

Now,/what  is  the  answer  to  all  this  authority?  On  the  12th  July,  1860, 
two  years  after  this  judgment  affirming  the  validity  of  the  bonds,  a  petition 
or  bill  of  review  was  filed  in  a  district  court  for  the  purpose  of  obtaining  a 
re-examination  of  the  judgment;  and  such  proceedings  were  had  that  on  the 
18th  October,  1862,  the  supreme  court  adjudged  that  the  bonds  and  coupons, 
together  with  the  vote  of  the  county  of  Lee,  by  which  it  is  claimed  they  were 
authorized,  and  the  subscription  to  the  stock  of  the  railroad  companies,  and 
all  other  acts  and  things  d6ne  in  and  about  the  premises  by  the  county  judge 
and  his  predecessors  in  office,  and  the  levy  of  taxes,  etc.,  are  all  unauthorized 
by  law  and  utterly  void ;  and  that  the  act  of  the  legislature  curing  or  attempt- 
ing to  cure  the  irregularities  in  the  vote  of  the  county  are  also  held  to  be  null 
and  void.  This  case  is  reported  in  14  Iowa,  page  107.  It  is  due  to  the 
learned  counsel  for  the  plaintiff  in  error  to  say  that  he  does  not  put  this 
branch  of  the  defense  on  the  ground  that  the  last  decision  in  the  case  should 
prevail  over  the  prior  one  holding  the  bonds  to  be  valid,  after  the  legislative 
sanction;  but  puts  it  on  this  ground  in  his  own  words,  namely:  "That  the 
court  erred  in  sustaining  the  demurrer  to  the  answer  and  amended  answer  of 
defendant,  in  so  far  as  they  set  up  the  pendency  of  a  suit  to  cancel  said  bonds 
at  the  time  of  their  issue,  and  at  the  time  of  plaintiff's  purchase,  and  which  suit 
being  continuously  prosecuted  resulted  in  a  decree  declaring  invalid  the  bonds." 

Now,  there  are  two  answers  to  this  ground  of  defense:  First,  the  suit 
brought  to  enjoin  the  issuing  of  the  bonds  for  irregularities  in  the  vote  of  the 
county  and  the  judgment  enjoining  the  judge  was  disposed  of  by  the  confirm- 
atory act  of  the  legislature.  By  that  act  the  irregularities  were  cured,  and 
the  bonds  already  issued  or  thereafter  to  be  issued  were  declared  valid.  After 
this  act  notice  was  an  element  of  no  importance.  The  suit  was  at  an  end. 
The  whole  foundation  on  which  it  rested  was  removed.  This  was  so  regarded 
by  the  plaintiffs,  for  two  years  afterwards  they  brougftt  a  second  suit  to  have 
the  bonds  declared  void  for  want  of  power  in  the  county  to  issue  them ;  and 
also  the  act  of  the  legislature  for  the  want  of  power  to  confirm  the  irregulari- 
ties in  the  vote.  The  decision  in  that  case,  however,  as  wo  have  seen,  was 
adverse  to  both  these  propositions. 

In  the  second  place,  there  was  no  pending  litigation  from  the  commence- 
ment of  the  first  suit  to  the  termination  of  the  last,  namely,  from  the  loth  of 
October,  1856,  to  the  18th  of  October,  1862. 

§  4394.    Where  there  are  three  distinct  and  independent  suits^  with  an  interval 

of  one  year  between  the  first  and  second^  and  two  years  between  the  second  and 

thirds  the  doctrine  of  lis  pendens  does  not  apply. 

There  were  three  distinct  and  independent  suits,  with  an  interval  of  one 
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year  between  the  first  and  second,  and  of  two  years  between  the  second  and 

third.    The  doctrine  of  lis  pendens^  therefore,  has  no  application  to  the  c^e. 

JudgnunU  affirmed. 
Mb.  Justicb  Millbb  did  not  sit  in  the  case. 

S  4805.  General! J.—  The  conatruction  of  the  statutes  of  the  dilterent  states  adopted  by  the 
highest  courts  of  the  states  enacting  them  is  foUowed  by  the  United  States  courts.  Ex  parte 
Robinson,  6  McL.,  855;  Wick  v.  The  Schooner  Samuel  Strong,  6  McL.,  587;  Russel  v,  Barney,  ' 
6  McL.,  577;  Commissioners  of  Leavenworth  Co.  v,  Barnes,  4  Otto,  70;  Stone  v.  Stale  of  Wis- 
consin, 4  Otto,  181;  Township  of  E.  Oakland  v.  Skinner.  4  Otto,  255;  McDowell  v,  Peyton,  10 
Wheat.,  454;  United  States  v.  Morrison,  4  Pet,  124;  Howe  Machine  Co.  v.  Gage,  16  Otto,  676; 
Scipiov.  Wright,  11  Otto,  665;  The  Samuel  Strong,  Newb.,  187;  Bell  v.  Morrison,  1  Pet,  851; 
Adams  v,  Nashville,  5  Otto,  19;  Reclam.  Dist.  108  v.  Hagar,  4  Fed.  R.,  366;  Stapp  v.  Steamboat 
Swallow,  1  Bond,  180;  Coolidge  v,  Curtis,  1  Bond,  222;  Prentice  v.  Zaue,*  1  Law  Rep.  (N.  S.X 
204;  Boyle  v,  Arledge,  Hemp.,  620;  Myers  v.  Cot  trill,  5  Biss.,  465;  Leslie  v.  Town  of  Urbana, 
8  Biss.,  485. 

§  4806.  The  courts  of  the  United  States  follow  the  decisions  of  the  highest  courts  of  a  state 
upon  all  questions  dependent  upon  the  local  statute  laws  of  such  state.  Springer  v.  Foster, 
2  Story,  3^8. 

§  4807.  The  statute  law  of  the  various  states  furnishes  the  rule  of  decision  to  the  supreme 
court  of  the  United  States  in  all  cases  arising  within  them  respectively,  provided  such  law 
comports  with  the  constitution  of  the  United  States.  And  the  fixed  and  received  construc- 
tion of  a  state  law  by  the  courts  of  the  state  is  regarded  as  a  part  of  the  law.  Shelby  v.  Guy, 
11  Wheat,  861. 

§  4808.  The  acts  of  congress  which  make  state  laws  rules  of  decision  in  the  federal  courts 
in  cases  '*  where  they  apply  "  mean  that  such  laws  must  be  exactly  applicable  to  the  case  in 
hand,  and  that  if  they  are  they  then  have  the  same  force  in  the  federal  courts  as  if  the  words 
of  such  law  had  been  re-enacted  by  congress.     United  States  v.  Mundell,  1  Hughes.  415. 

§  4800.  Only  where  there  are  no  rules  especially  laid  down  by  federal  enactment  does  sec- 
tion 721  of  the  Revised  Statutes  apply,  which  provides  that  the  laws  of  the  state  where  the 
federal  court  is  sitting  shall  be  applicable  in  trials*  at  common  law.  Stanton  v.  Wilkesun,  8 
Ben.,  857. 

§  4400.  The  law  of  a  state,  not  repugnant  to  the  constitution,  is  by  the  thirty -fourth  section 
of  the  judiciary  act  made  a  rule  of  decision  in  the  federal  courts  in  all  cases  to  which  it  ap- 
plies, unless  the  constitution,  laws  or  treaties  of  the  United  States  otherwise  provide.  Bona- 
parte 17.  C.  &  A.  R.  R.  Co.,  Bald.,  205. 

^  4401.  A  settled  construction  of  a  state  law  by  the  court  of  last  resort  in  that  state  is  as 
much  a  rule  of  decision,  speaking  generally,  in  the  federal  courts,  under  the  thirty-fourth 
section  of  the  judiciary  act,  as  the  text  of  which  it  is  the  judicial  exposition.  Thompson  v. 
Phillips,  Bald.,  246. 

g  4402.  When  a  federal  court  has  construed  a  statute  and  determined  as  to  the  validity  of 
an  act  of  incorporation,  and  the  supreme  court  of  the  state  subsequently  renders  a  contrary 
decision  upon  the  same  statute,  the  federal  court  will  follow  the  state  court,  though  fully 
satisfied  with  the  correctness  of  its  own  former  decision.  Nessmith  v,  Sheldon,*  4  McL.,  375. 
Similiter  as  to  a  statute  of  limitation.  Neal  v.  Green,*  1  McL.,  18;  Moores  v.  National  Bank,* 
14  Otto,  625. 

g  4408.  Upon  a  question  arising  under  a  state  law,  the  federal  courts  must  decide  as  if  they 
were  courts  of  that  state,  unless  the  law  is  repugnant  to  the  constitution,  laws  or  treaties  of 
the  United  States.  But  in  following  the  decisions  of  the  state  court,  only  such  decisions  as 
are  judicially  made,  upon  the  question  actually  before  the  court,  are  authority.  Bennett  v, 
Boggs,  Bald.,  60. 

§  4404.  When  the  law  of  a  state  determines  the  rights  of  parties,  and  those  rights  come 
before  a  federal  court,  either  in  a  case  of  law  or  in  equity  for  adjudication,  that  court  is  bound 
to  adopt  such  exposition  of  the  meaning  6t  the  law  as  the  state  courts  have  given  it.  So  in 
a  suit  in  a  federal  court,  brought  under  the  authority  of  a  state  statute,  the  federal  court  will 
construe  the  statute  in  accordance  with  the  decisions  of  the  state  courts  thereon.  Johnson 
V,  Strauss,  4  Hughes,  621. 

§  4405.  The  construction  uniformly  given  to  the  constitution  of  a  state  by  its  highest  court 
is  binding  on  the  federal  courts  as  a  rule  of  decision.  Amoskeag  Nat.  Bank  v.  Ottawa,  15 
Otto,  667;  Mayer  v.  Cahalin,*  7  Rep*r,  827. 

^  4400.  The  courts  of  the  United  States  can  and  should  take  notice  of  the  laws  and  judicial 
decisions  of  the  several  states.    Pennington  v.  Gibson,  16  How.,  65. 
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§  4407.  The  construction  of  a  state  statute  by  the  supreme  court  of  the  state,  involying  no 
questions  under  the  laws  and  constitution  of  the  United  States,  is  conclusive  upon  federal 
courts,  although  they  doubt  the  construction,  or  even  have  construed  a  similar  statute  differ- 
ently in  another  state.     Erie  R*y  Co.  v.  Pennsylvania,  21  Wall.,  492. 

g  4408.  If  the  highest  court  of  a  state  gives  cdnstruction  to  the  language  of  a  slate  statute, 
and  there  have  been  no  conflicting  decisions,  the  supreme  court,  as  a  general  rule,  follows  the 
construction  thus  given^  In  the  present  case  the  supreme  court  fully  agreed  with  the  state 
construction,  and  did  not  need  to  invoke  this  rula  The  Township  of  East  Oakland  v.  Skin- 
ner,* 9  Ch.  Leg.  N.,  25». 

§  4409.  A  federal  court,  when  determining  the  rights  of  parties  under  a  state  law,  will 
never  in  a  doubtful  case  adjudge  such  law  to  be  in  conflict  with  the  state  constitution,  unless 
sustained  in  so  doing  by  some  adjudication  of  the  highest  court  of  the  state.  Smith  v.  City 
of  Fond  du  Lac,  8  Fed.  K.,  289. 

g  4410.  The  ruling  of  the  supreme  court  of  a  state  is  conclusive  upon  the  supreme  court  of 
the  United  States  upon  the  point  that  a  law  of  that  state  does  not  violate  the  constitution  of 
that  state.    Gut  v.  Minnesota,  9  Wall.,  85. 

§  4411.  In  a  case  where  the  supreme  court  of  the  United  States  agreed  with  the  construc- 
tion put  upon  a  state  statute  by  the  highest  court  of  that  state,  it  did  not  decide  whether, 
under  the  special  circumstances  of  the  case,  it  would  have  had  the  right  to  overrule  such  con- 
struction if  it  had  not  agreed  with  it,  but  merely  queried  as  to  its  right  so  to  do.  Davis  r. 
Indiana,  4  Otto,  792. 

§  4412.  When  adjudicating  upon  cases  where  state  land  or  state  statutes  come  under  adju- 
dication the  circuits  courts  of  the  United  States  sit,  act  and  decide  precisely  as  if  they  were 
courts  of  the  state  where  the  land  lies  or  by  which  the  statute  was  enacted.  Livingston  v, 
Moore,  7  Pet.,  469. 

g  4413.  The  supreme  court  of  the  United  States  uniformly  acts  under  the  influence  of  a 
desire  to  conform  its  decisions  to  those  of  the  state  courts  on  their  local  laws.  Mut.  Assur- 
ance Co.  V,  Watts,  1  Wheat.,  279. 

§  4414.  A  decision  of  a  single  judge  of  the  highest  court  of  a  state  on  the  effect  of  a  stat- 
ute of  the  state  does  not  control  the  courts  of  the  United  Stales.     Peck  v.  Pease,  5  McL.,  488. 

g  4415.  When  a  federal  court  is  called  on  to  administer  state  laws,  the  jurisdiction  of  such 
court  being  acquired  because  of  difference  of  citizenship,  it  will  follow  the  decisions  of  the 
highest  court  of  that  state.    Van  Bokelen  r.  Brooklyn  City  R.  R.  Co.,  5  Blatch.,  379. 

§4410.  The  state  laws  as  to  rights  furnish  rules  of  decision  for  the  federal  courts  under 
certain  qualifications;  but  as  to  remedies  they  have  no  binding  force  in  those  courts.  Camp- 
bell V.  Claudius,  Pet.  C.  C,  484. 

g  4417.  A  party  forfeits  nothing  by  going  into  a  federal  tribunal.  Jurisdiction  having  at- 
tached, his  case  is  tried  there  upon  the  same  principles,  and  its  determination  is  governed  by 
the  same  considerations,  as  if  it  bad  been  brought  in  the  proper  state  tribunal  of  the  same  lo- 
cality.    Ex  parte  McNiel,  13  Wall..  236. 

§  4418.  A  contract  was  made  for  tlie  sale  of  land  in  Kentucky,  which  was  at  that  time  a 
part  of  Virginia.  That  construction  of  the  statute  of  frauds  which  was  supposed  in  Virginia 
to  be,  at  the  time  of  making  the  contract,  the  sound  construction,  forms  the  law  of  the  con- 
tract as  regards  such  statute.    Caldwell  v.  Carrington.  9  Pet.,  86. 

§  4419.  If  a  decree  pronounced  by  a  state  court  in  Virginia  would  have  been  enforced  in 
Virginia,  or  if.  had  it  been  pronounced  in  Kentucky,  it  would  have  been  enforced  in  Ken- 
tucky, then  a  decree  of  a  circuit  court  sitting  in  Kentucky  ordering  its  enforcement  is  correct. 
Ibid. 

§  4420.  It  is  proper  for  the  circuit  court  in  admiralty  in  New  York  to  follow  the  ruling  of 
the  district  court  in  Virginia  as  to  the  construction  of  a  statute  of  Virginia  giving  a  lien  on  a 
vessel  for  supplies  which  could  be  enforced  in  admiralty.  White  v.  The  Cynthia,*  10  Rep'r, 
232. 

§  4421.  Although  a  state  statute  does  not  strictly  authorize  a  certain  practice  in  regard  to 
tlie  acknowledgment  of  deeds,  yet  if  such  practice  has  been  universally  followed  in  that  state 
for  a  long  time  tlie  supreme  court  of  the  United  States  will  consider  such  practice  to  be  in 
accordance  with  the  settled  construction  of  such  statute  by  the  courts  of  the  state  and  will  be 
bound  by  it.     McKeen  v,  Delancy,  5  Cr.,  22. 

§  4422.  The  construction  placed  upon  a  statute  by  the  courts  of  a  country  by  the  legislature 
of  which  the  statute  was  enacted  is  adopted  by  the  supreme  court  of  the  United  States  as  the 
true  construction  of  such  statute.  In  the  case  of  the  English  statutes,  however,  which  have 
been  adopted  in  this  country,  the  construction  put  upon  them  at  the  time  of  their  adoption  is 
considered  as  an  integral  part  of  them,  but  the  supreme  court  does  not  feel  bound  by  anj 
subsequent  and  different  constructions  placed  upon  them.    Cathcart  v.  Robinson,  5  Pet.,  204. 
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§  4428.  In  eqall  J. —  The  federal  courts  are  not  bound  to  follow  the  decision  of  a  state  court 
in  equity.  The  equity  jurisdictloD  and  rules  of  decision  are  the  same  in  all  federal  courts  and 
are  founded  on  the  constitution  and  acts  of  congress.     Neves  v,  Scott,*  13  How.,  266. 

§  4424.  A  federal  court  is  not  concluded  upon  a  question  of  general  equity  jurisdiction  by 
a  decision  of  the  state  court.    Flagg  v,  Mann,  2  Suinn.,  486. 

§  4425.  The  equity  jurisdiction  and  jurisprudence  administered  in  the  courts  of  the  United 
States  is  coincident  and  co-extensive  with  that  exercised  in  England,  and  is  not  regulated  by 
the  municipal  jurisprudence  of  the  particular  state  where  the  court  sits.  Fletcher  v.  Morey, 
2  Story,  555. 

§  4426.  The  equity  jurisdiction  of  the  courts  of  the  United  States  is  independent  of  the 
local  law  of  any  state.    Dodge  v.  Woolsey,  18  How.,  881. 

§  4427.  State  legislation  cannot  affect  the  full  equity  jurisdiction  which  the  circuit  court 
has  in  every  state ;  but  the  state  may  create  equitable  rights,  and  if  the  federal  courts  have 
jurisdiction  they  will  enforce  them.    Smith  v.  Fort  Scott,  etc.,  R.  R  Ck>.,  9  Otto,  898. 

§  4428.  A  state  law  furnishes  a  rule  of  decision  to  the  federal  courts  in  the  trial  of  a  case  at 
common  law ;  but  when  sitting  as  courts  of  equity  the  federal  courts  are  governed  by  the 
general  principles  and  usages  of  equity,  independent  of  the  local  laws  of  any  state.  Burt  v, 
Keyes,  1  Flip.,  61. 

§  4429.  The  question  as  to  when  a  suit  in  equity  to  foreclose  a  vendor's  lien  for  the  pur- 
chase money  of  real  estate  is  barred  by  the  lapse  of  time  is  a  question  df  equity  law,  for  the 
determination  of  which  the  federal  and  the  state  courts  appeal  to  the  same  sources  of  infor- 
mation, and  the  decisions  of  either  are  not  binding  on  the  other.  Butler  v.  Douglass,  8  Fed.  R., 
612. 

g  4480.  In  admlraliy. —  The  thirty-fourth  section  of  the  judiciary  act  of  1789,  which  pro- 
vides that  the  laws  of  the  several  states  shall  be  regarded  as  rules  of  decision  in  the  courts  of 
the  United  States  in  trials  at  common  law,  does  not  in  terms  apply  to  trials  in  the  admiralty. 
So  where  damage  was  suffered  by  a  vessel  in  hauling  in  to  a  dock  on  Sunday,  such  hauling 
in  being  in  violation  of  the  statute  of  Massachusetts  prohibiting  work  on  that  day,  held,  the 
effect  of  the  local  law  on  the  rights  of  parties  to  a  libel  brought  to  recover  for  such  damage 
is  not  to  be  brought  into  account,  but  such  Itbel  is  to  be  decided  on  general  princii>les  of  law. 
Sawyer  r.  Oakman,  1  Low.,  134. 

g  4481.  Where  state  decisions  are  inconsistent.—  Qucere^  whether,  in  case  of  conflicting  de- 
cisions of  the  state  court,  the  federal  court  must  follow  the  last  decision  or  may  choose  be- 
tween them.     Morgan  v.  Curtenius,*  20  How.,  1. 

^  4432.  When  state  decisions  are  not  consistent  the  United  States  courts  are  not  bound  to 
follow  the  latest.     Pease  v.  Peck,  18  How.,  595. 

§  4488.  As  a  rule  the  supreme  court  of  the  United  States  treats  the  construction  which 
the  highest  court  of  a  state  has  given  a  statute  of  the  state  as  part  of  the  statute,  and  governs 
itself  accordingly;  but  where  different  constructions  have  been  given  to  the  same  statute  at 
different  times,  such  court  does  not  follow  the  latest  decisions,  if  contract  rights  which  have 
accrued  under  earlier  decisions  will  be  injuriously  effected  thereby.  The  true  rule  is  to  give 
a  change  of  judicial  construction,  in  respect  to  a  statute,  the  same  effect  in  its  operation  on 
contracts  and  existing  contract  rights  that  would  be  given  to  a  legislative  amendment;  that 
is  to  say,  make  it  prospective  but  not  retroactive.     Douglass  v.  Pike  Co.,  11  Otto,  677. 

§  4484.  A  deeision  will  not  be  postponed  in  a  court  of  the  United  States  because  the  same 
question  is  pending  in  the  highest  court  of  the  state.     Peck  v.  Pease,  5  McL.,  4i^6. 

§  4485.  A  case  pending  in  the  federal  court  will  not  be  continued  to  await  the  result  of  a 
similar  action  in  the  state  court  in  order  that  a  rule  of  decision  may  be  obtained  from  the 
latter.     Loring  v.  Marsh,*  2  Cliff.,  311. 

g  4486.  ({nestionsnot  definitely  settled  by  the  state  conrt.—  Where  the  state  courts  have 
furnished  no  construction  for  a  state  statute  the  federal  courts  may  give  it  a  construction  by 
the  rules  of  common  law.    llnd. 

§  4487.  If  a  state  statute  has  never  been  construed  by  the  .highest  court  of  the  state  the 
federal  courts  will  construe  it  for  themselves,  and  will  not  be  bound  by  the  decision  of  an  in- 
ferior state  court.     Patapsco  Co.  v.  Morrison,  8  Woods,  395. 

§  4488.  Rules  for  the  construction  of  statutes  in  the  federal  courts,  both  in  criminal  and  civil 
cases,  are  taken  from  the  common  law,  unless  in  the  case  of  a  state  statute  the  highest  court 
of  that  state  has  determined  otherwise.     Rice  v.  M.  &  N.  W.  R.  R.  Co.,  1  Black,  358. 

g  4489.  Until  there  is  authentic  evidence  that  the  highest  court  of  a  state  has  definitively 
settled  upon  an  interpretation  of  a  statute  of  that  state,  a  federal  court  will  follow  a  decision 
of  its  own  upon  such  statute.     Richardson  r.  Curtis,  8  Blatch.,  385. 

§  4440.  It  is  the  universal  rule  in  cases  depending  on  the  statutes  of  a  state,  and  more  ea- 
pecially  in  those  respecting  the  titles  to  lands,  that  the  federal  courts  adopt  the  construction 
of  the  state  tribunals,  when  that  construction  is  settled  Or  can  be  ascertained ;  but  when  that 
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constniction  is  not  thus  settled,  it  necessarily  becomes  the  duty  of  the  federal  court  to  settle 
a  construction.  So  held  of  the  Massachusetts  decisions  regarding  the  state  statute  of  willa 
followed  by  the  federal  courts.    Loring  t;.  Marsh,  2  Cliff.,  469. 

§  4441.  A  United  States  court  is  not  bound  by  the  opinion  of  a  state  court  on  a  point  of 
the  construction  of  a  statute  of  the  state  which  the  state  court  has  not  directly  decided. 
May  hew  v,  Davis,  4  McL.,  213. 

§  4442.  The  exposition  of  the  acts  of  every  legislature  is  the  peculiar  and  appropriate  duty 
of  the  tribunals  created  by  that  legislature.  Federal  courts  are  reluctant  to  give  the  first  de- 
cision on  the  construction  of  a  state  statute.    Coates  v.  Morse,  1  Marsh.,  539. 

§  4448.  The  supreme  court  of  the  United  States  will  construe  a  state  statute  for  itself,  and 
decide  whether  a  certain  case  before  it  comes  thereunder,  if  the  state  courts  have  not  already, 
by  their  decisions,  construed  the  statute  so  as  to  decide  the  case.  Coulson  v.  Walton,  9 
Pet,  63. 

§  4444.  In  the  construction  of  a  state  statute  the  supreme  court  of  the  United  States  is 
not  bound  by  the  opinion  of  the  highest  court  of  the  state  incidentally  expressed  in  a  case 
where  the  question  was  not  necessarily  raised.  In  such  a  case  the  supreme  court  will  exam- 
ine the  statute  for  itself.    Carroll  v,  Carroll's  Lessee,  16  How.,  275. 

§  4445.  Eifect  of  subseqaent  contrary  decision  by  state  court. —  The  supreme  court  of 
the  United  States  always  follows  the  highest  court  of  a  state  in  the  construction  of  the  con- 
stitutution  and  laWb  of  that  state.  When  they  have  been  construed  differently  at  different 
times,  the  first  decision  rather  than  the  last  has  been  followed  in  suits  to  determine  the  valid- 
ity of  town  bonds,  on  the  ground  that  rights  acquired  on  the  strength  of  the  former  decision 
ought  not  to  be  lost  by  a  change  of  opinion  in  the  court.    Elm  wood  v.  Marcy,  2  Otto,  289. 

§  4446.  Where  the  decision  of  the  circuit  court  on  a  rule  of  property  was  in  accordance 
with  the  decisions  of  the  state  courts,  the  supreme  court  on  error  will  not  reverse  the  judg- 
ment because  in  the  meantime  the  highest  court  of  that  state  has  given  a  decision  overruling 
previous  decisions  and  giving  a  contrary  construction  to  the  law.  Morgan  v.  Curtenius,*  20 
How.,  1. 

§  4447.  There  being  no  difficulties  in  the  way  of  a  review  in  the  supreme  court,  the  court 
adheres  to  its  former  decisions,  notwithstanding  an  adverse  decision  by  the  highest  court  of 
the  state.    Perrine  v.  Town  of  Thompson,*  17  Blatch.,  18. 

§  444S.  If  the  highest  judicial  tribunal  of  a  state  adopt  new  views  as  to  the  proper  con- 
struction of  a  state  statute,  and  reverse  its  former  decisions,  the  federal  court  will  follow  the 
latest  settled  adjudications.  Lefflngwell  v.  Warren,*  2  Black,  599;  Green  v,  Neal,  6  Pet., 
291;  B.  &  C.  R.  R.  Co.  v,  Tioga  R.  R.  Co.,  5  Blatch.,  387. 

§  4449.  Where  there  is  a  settled  construction  of  the  laws  of  a  state  adopted  by  its  highest 
court,  it  is  the  practice  of  the  United  States  courts  to  adopt  it.  But  "v^hen  the  supreme  court 
has  decided  a  question  arising  under  state  laws  it  is  not  bound  by  a  subsequent  contrary  de- 
cision of  the  state  court.    Pease  v.  Peck,  18  How.,  595. 

§  4450.  A  decision  of  a  circuit  court  on  a  question  of  state  law  will  not  necessarily  be  re- 
versed on  account  of  a  subsequent  contrary  decision  of  the  state  court    Ibid, 

§  4451.  Though  the  courts  of  the  United  States  are  bound  to  follow  the  decisions  of  the 
highest  courts  of  the  state  in  relation  to  titles  to  property  within  the  state,  yet  where  the 
circuit  court  has  followed  a  decision  of  the  state  court,  and  pending  a  writ  of  error  to  the  su- 
preme court  from  its  judgment  the  state  court  has  overruled  its  former  decision,  the  supreme 
court  will  not  on  that  account  reverse  the  judgment  of  the  circuit  court.  Being  right  when 
rendered,  it  cannot  be  made  wrong  by  a  subsequent  decision  of  the  state  court.  Morgan  v. 
Curtenius,  20  How.,  8. 

§  4452.  The  supreme  court  of  the  United  States  will  regard  itself  bound  by  the  interpreta- 
tion of  a  state  statute  by  the  state  supreme  court,  except  when  contracts  have  been  entered 
into  upon  the  faith  of  earlier  state  decisions,  although  an  earlier  decision  of  the  federal  court 
may  have  construed  the  statute  differently.    Supervisors  v.  United  States,  18  Wall.,  82. 

§  4453.  Where  the  supreme  court  has  decided  a  certain  species  of  contract  to  be  valid  under 
the  constitution  and  laws  of  a  state,  and  the  courts  of  that  state  subsequently  hold  that  spe- 
cies invalid  under  the  constitution,  the  supreme  court  will  not  for  that  reason  overrule  its 
former  decisions.    Rowan  v,  Runnells,*  5  How.,  134. 

§  4454.  If  a  contract  when  made  is  valid  under  the  constitution  and  laws  of  a  state,  as  they 
have  been  previously  expounded  by  its  judicial  tribunals,  and  as  they  are  understood  at  the 
time,  no  subsequent  action  by  the  legislature  or  the  judiciary  will  be  regarded  by  the  supreme 
court  of  the  United  States  as  establishing  its  invalidity.  Olcott  v.  The  Supervisors  of  Fond 
du  Lac,  16  Wall.,  678. 

§  4455.  The  supreme  court  has  fully  decided  that  where  municipal  bonds  were  valid  at  the 
time  of  their  issuance,  by  the  laws  as  expounded  by  the  highest  state  tribunal,  a  subsequent 
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decision  against  the  validity  will  not  be  followed  by  the  federal  courts.    Mitchell  v.  Burling- 
ton, 8  Wall.,  270;  Lamed  v,  Burlington,  8  Wall.,  275. 

§  44^6.  Where  municipal  bonds,  issued  to  a  bcma  fide  holder  for  yalue,  were  held  valid  by 
the  state  court  when  issued,  the  supreme  court  of  the  United  States  will  not  follow  or  adopt 
a  subsequent  decision  of  the  same  court  holding  them  invalid.  Kenosha  v,  Lamson,  9  Wall., 
477. 

§  4457.  If  a  state  enacts  a  statute  constitutional  and  lawful  according  to  the  decisions  of 
its  highest  court,  and  under  which  bonds  are  issued,  an  after  decision  of  the  same  court  de- 
claring the  invalidity  of  the  act  will  not  be  followed  by  the  federal  courts.  They  will  Kold 
the  decision  void  on  the  ground  that  it  impairs  the  obligation  of  contracts.  Burleigh  v.  Town 
of  Rochester,  5  Fed.  R.,  667. 

§  4458.  Where  a  state  supreme  court  decides  that  a  state  municipality  could  constitution- 
ally issue  certain  bonds,  but  afterwards  overrules  this  decision,  the  United  States  supreme 
court  will  follow  the  iirst  decision  in  regard  to  bonds  in  the  hands  of  bona  fide  holders,  issued 
while  the  decision  is  in  force,  but  will  follow  the  overruling  decision  in  respect  to  bonds 
issued  after  the  latter's  promulgation.     Foots  v.  The  City  of  Mount  Pleasant,  1  McC,  101. 

§  44o9.  A  circuit  court  of  the  United  States  which  has  decided  that  certain  municipal 
bonds  are  valid  will  not  be  bound  to  follow  a  subsequent  decision  of  the  highest  court  of  the 
state  that  such  are  invalid,  in  deciding  upon  the  rights  of  bona  fide  purchasers  of  the  bonds 
who  acquired  them  before  the  decision  of  the  state  court  was  given.  McCall  v.  Town  of 
Hancock,  10  Fed.  R,  a 

§  4460.  When  the  effect  of  following  the  latest  decision  of  the  highest  court  of  a  state  upon 
the  construction  of  the  constitution  and  laws  of  that  state  will  be  to  declare  invalid  certain 
city  bonds  which,  at  the  time  of  their  issue,  were  valid  under  the  decisions  then  in  force,  and 
which  the  supreme  court  of  the  United  States  believes,  as  a  matter  of  law  and  justice,  should 
be  held  valid,  the  supreme  court  will  not  follow  the  latest  but  will  follow  the  earlier  de- 
cisions of  the  state  court  in  deciding  upon  the  validity  of  the  bonds.  Gelpcke  v.  Dubuque, 
1  WaU.,  175. 

§  4461.  Where  the  highest  court  of  a  state  has  made  a  decision  involving  the  constitutional- 
ity of  a  law  of  the  state,  and  the  validity  of  bonds  issued  under  it,  a  subsequent  decision  re- 
versing the  former  one  will  not  be  held  binding  upon  United  States  courts  to  the  prejudice  of 
bona  fide  holders  of  the  bonds.     Marshall  v.  The  Town  of  Elgin,  8  McC,  85. 

g  446S.  Cases  where  federal  court  Is  bound  by  state  decisions.^  Where  the  only  decis- 
ion of  the  state  court  upon  a  certain  statute  has  declared  it  invalid,  the  federal  court  is  bound 
to  follow  this.  So  held  in  reference  to  a  particular  statute  by  which  a  county  was  allowed 
to  assist  in  the  construction  of  a  railroad,  although  similar  statutes  had  been  held  valid. 
Olcott  V.  Fond  du  Lac  Co.,*  2  Biss.,  368.    Reversed  in  Olcott  v.  Supervisors,*  15  Wall.,  678. 

§  444I8.  As  the  practice  in  the  federal  courts  must  conform  as  near  as  may  be  to  that  in  the 
courts  of  the  various  states  in  which  they  sit,  it  follows  that  the  decisions  of  the  courts  of  a 
state  upon  the  practice  acts  of  that  state  are  binding  on  the  federal  courts  in  that  state. 
A.  &  P.  R.  P.  Co.  V,  Hopkins,  4  Otto,  11. 

g  4464.  In  passing  upon  the  pleadings,  in  a  case  removed  from  a  state  court,  the  supreme 
court  of  the  United  States  will  be  guided,  in  so  far  as  the  pleadings  depend  upon  state  stat- 
utes, by  the  construction  given  to  those  Statutes  by  the  state  courts.  Pollard  v.  D wight,  4 
Cr.,  421. 

§  4465.  The  construction  adopted  by  a  state  court  of  a  statute  of  the  state  fixing  the  time 
when  execution  may  be  issued  against  the  real  estate  of  a  deceased  person  is  to  be  followed 
by  the  United  States  courts.    Griffith  v.  Bogert,  18  How.,  158,  161. 

g  4466.  The  construction  which  the  courts  of  Pennsylvania  have  put  upon  the  statute  of 
frauds  of  that  state  must  be  received  by  the  federal  courts  as  the  proper  construction. 
Brashear  v.  West,  7  Pet.,  608. 

g  4467.  The  supreme  court  of  the  United  States  will  not  disturb  the  settled  construction  of 
a  state  statute,  providing  for  the  registration  of  deeds,  which  has  been  put  upon  it  by  the 
courts  of  that  state.    Ross  v.  McLurg,  6  Pet.,  283. 

g  4468.  In  the  supreme  court  of  the  United  States  the  construction  given  by  the  state 
courts  to  the  laws  of  a  state,  relating  to  local  affairs,  is  uniformly  received  as  the  true  con- 
struction.   Lane  Co.  v,  Oregon,  7  Wall.,  71. 

g  4469.  In  deciding  whether  continued  possession  by  the  vendor  of  goods  sold  under  a  bill 
of  sale  is  per  se  fraudulent  or  not  the  federal  courts  will  be  governed  by  the  decisions  of  the 
highest  court  of  the  state  where  the  assignment  is  made.    Howard  v.  Prince,  1  Hughes,  289. 

g  4470.  Whether  or  not  the  statute  of  a  state  entitled  the  holder  of  a  foreign  bill  to  dam- 
ages for  re-exchange  in  case  of  dishonor  is  a  question  on  which  the  federal  courts  will  fol- 
low the  settled  construction  of  the  local  courts.  Bank  of  the  United  States  v.  Daniel*  13 
Pet.,  82. 
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§  4471.  In  a  suit  upon  a  local  statute,  giving  a  particular  remedy  in  the  nature  of  forei^ 
attachment,  the  decisions  which  might  have  been  made  upon  the  construction  of  that  statute 
by  the  local  courts  will  govern  the  decision  of  the  supreme  court  of  the  United  States.  Beach 
tJ.  Viles,  3  Pet.,  G75. 

§  4472.  A  state  statute  in  regard  to  marriages,  as  construed  by  the  highest  court  of  that 
state,  is  binding  on  the  supreme  court  of  the  United  States  when  deciding  upon  the  validity 
of  a  marriage  alleged  to  have  taken  place  in  that  state.     Meister  v,  Moore,  6  Otto,  76. 

§  4473.  The  decrees  of  the  highest  court  of  a  state  holding  certain  county  bonds  to  be  valid 
will  be  followed  by  the  supreme  court  of  the  United  States.  Morgan  Co.  v,  Allen,  13  Otto, 
498. 

§4474.  A  decision  of  the  highest  court  of  a  state  that  a  certain  statute  of  that  state  was 
not  repealed  by  a  later  statute  is  binding  on  the  supreme  court  of  the  United  States.  Peik  r. 
C.  &  N.  R.  Co.,  4  Otto,  164. 

§  4475.  In  construiug  the  recording  acts  of  a  state  the  supreme  court  of  the  United  States 
is  t)ound  to  follow  the  decisions  of  the  courts  of  that  state,  if  such  decisions  are  uniform. 
Townsend  v.  Todd,  1  Otto,  452. 

g  4476.  A  circuit  court  will  follow  the  latest  decision  of  the  highest  court  of  the  state 
wherein  it  sits  upon  a  question  arising  under  the  state  statute  of  wills.  Dike  v.  Kuhns,*  5 
Pittsb.  L.  J.,  289. 

§4477.  The  supreme  court  of  the  United  States  has  always  held  that  the  federal  judiciary 
will  adopt  the  adjudications  of  the  judicial  department  of  the  several  states  in  construing 
the  legislative  enactments  of  such  states.  So,  a  decision  of  the  supreme  court  of  a  state, 
construing  the  charter  of  a  city  of  that  state,  is  binding  on  the  federal  courts.  Groodrich  v. 
City  of  Chicago,  4  Biss.,  18. 

§  4478.  Where  the  highest  judicial  court  of  a  state  has  given  a  construction  to  its  statutes 
such  construction  is  considered  by  the  federal  courts  as  a  rule  of  decision,  unless  repugnant 
to  federal  law.  So  held  where  the  construction  of  state  statutes  regulating  judgments  and  ex- 
ecutions was  involved.     Bank  of  United  States  v.  Long  worth,  1  McL.,  35. 

g  4479.  The  assignment  of  a  mortgage  and  note  made  in  the  state  of  Pennsylvania,  under 
a  statute  of  that  state,  is  governed  by  the  law  of  the  state,  and  a  construction  of  that  statute 
by  the  state  supreme  court  is  a  rule  of  decision  for  the  federal  courts.  Dundas  v.  Bowler,  3 
McL.,  897. 

§  4480.  On  a  question  of  law  as  to  what  rights  are  conferred  on  libelants  by  a  statute  of  a 
state  in  respect  to  wharfage,  so  called,  in  goods  in  a  certain  situation,  the  decision  of  the 
highest  court  of  the  state,  on  the  very  question,  must  be  accepted  as  the  proper  interpretation 
of  the  statute.    The  Contractors,  etc.,  v.  The  Steamer  Starin,*  45  Conn.,  585. 

§  4481.  The  construction  by  a  supreme  court  of  a  state  of  a  state  act  authorizing  a  private 
enterprise  is  authoritative  upon  the  supreme  court  of  the  United  States.  Aicardi  v.  The 
State.  19  Wall.,  685. 

§  4482.  The  decision  of  the  highest  court  of  a  state  that  it  was  within  the  general  powera 
of  an  inferior  court  to  correct  or  set  aside  its  own  judgments,  upon  application  within  a  rea- 
sonable time,  for  mistake,  irregularity  or  fraud,  and  that  a  certain  state  statute  did  not  in* 
tend  to  destroy  this  power,  is  conclusive  upon  the  United  States  courts.  Garrison  v.  City  of 
New  York,  21  Wall.,  196. 

g  44i^8.  When  the  supreme  court  of  a  state  has  decided  that  a  certain  company  is  a  oorpo* 
ration,  under  the  constitution  and  laws  of  the  state,  the  decision  will  be  regarded  by  the  fed- 
eral courts  as  binding  upon  them.    Secombe  v.  Railroad  Co.,  23  Wall.,  108. 

§  4484.  The  construction  given  to  a  state  statute  by  the  highest  judicial  tribunal  of  the  state 
is  regarded  as  a  part  of  the  statute,  and  is  as  obligatory  in  the  federal  courts  as  the  text.  So 
held  of  a  state  statute  affixing  liability  for  injury  resulting  from  defects  in  public  highways, 
etc.,  and  the  federal  courts  will  require  a  compliance  with  all  the  conditions  annexed  to  the 
right  of  action  by  the  statute.    Merrill  v.  City  of  Portland,  4  Cliff.,  138. 

i^  4485.  A  decision  of  the  highest  court  of  a  state,  that  certain  limiting  clauses  to  an  as- 
signment for  the  benefit  of  creditors  do  not  render  it  void  per  ae  under  the  state  statute  of 
frauds,  will  be  followed  by  the  federal  circuit  court  sitting  in  that  state.  Hey  dock  v.  Stan- 
hope, 1  Curt.,  471. 

§  4486.  The  opinion  of  the  highest  court  of  a  state  as  to  the  effect  of  the  pilot  laws  of  the 
state  is  binding  upon  the  United  States  courts,  although  previously  a  different  interpretation 
of  such  laws  had  been  made  by  the  supreme  court  of  the  United  States.  The  Bark  Princess 
Alexandra,  8  Ben.,  209. 

^  4487.  The  decisions  of  a  state  court  as  to  the  effect,  under  the  state  laws,  of  a  failure  to 
record  a  chattel  mortgage,  are  to  be  accepted  as  rules  of  decision  in  the  federal  courts.  Cragin 
V,  Carmichael,  2  Dill.,  519. 

§  4488.  A  deed  of  trust  of  personal  property  made  by  a  corporation  in  its  state  of  incor- 
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poratioD,  and  Bubsequent  proceedings  under  said  deed  in  the  same  state,  are  governed  bj  the 
law  of  the  state.     Samuel  v.  Hoi  lad  ay,  Woolw.,  400. 

^  4489.  The  question  what  constitutes  an  eviction  from  land,  is  settled  by  the  decisions  of 
the  courts  of  the  state  in  which  the  land  lies.    Flowers  v.  Foreman,  23  How.,  182. 

§  4490.  The  question  whether  an  alleged  corporation  is  really*  a  corporation  of  a  certain  state 
is  dependent  on  the  construction  of  the  laws  of  that  state,  and  the  federal  court  will  be  bound 
by  a  decision  of  the  highest  court  of  that  state  upon  the  point.  Mooney  v.  Humphrey,*  12 
Fed.  R.,  612. 

g  4491.  In  actions  at  law  a  federal  court  is  governed  by  the  laws  in  force  in  the  state  where 
it  sits  when  those  laws  relate  to  the  substantial  rights  of  the  parties  and  not  to  mere  matters 
of  practice.  So  where,  by  the  law  of  Connecticut,  foreign  guardians  cannot  maintain  suits 
in  that  state  until  also  appointed  therein,  such  a  foreign  guardian  who  has  not  taken  out  let- 
ters in  Connecticut  will  not  be  allowed  to  sue  in  the  federal  court  sitting  in  Connecticut. 
Curtis  V.  Smith,  0  Blatch.,  687. 

§  449:?.  A  decision  of  the  supreme  court  of  Pennsylvania  under  a  statute  of  that  state 
passed  in  1705,  to  the  effect  that  a  bona  fide  assignee  of  a  bond  or  mortgage  for  a  valuable 
consideration  and  without  notice  stands  in  no  better  situation  than  the  assignor,  will  be  foU 
lowed  in  the  federal  courts  sitting  in  Pennsylvania,  by  force  of  the  thirty-fourth  section  of 
the  judfciary  act  of  1789,  in  all  cases  at  common  law.  But  in  a  suit  in  equity  in  the  federal 
courts  sitting  in  Pennsylvania  such  a  rule  will  not  be  applied,  but  the  usual  rule  of  equity, 
contra,  will  be  followed.    McFarlane  v.  Griffith,  4  Wash.,  585. 

§  4493.  It  is  the  duty  of  the  federal  courts  to  follow  the  decisions  of  the  state  courts  or 
state  laws  regulating  proceedings  in  cases  of  tax  sales.    Hodgdon  v,  Burleigh,  4  Fed.  R.,  111. 

g  4494.  The  decisions  of  the  courts  of  Pennsylvania  on  the  question  whether  certain  islands 
in  a  river  within  the  state  are  subject  to  pre-emption  are  binding  on  the  United  States  courts. 
Fisher  v.  Haldeman,  20  How.,  186,  198. 

§  4495.  When  the  courts  of  a  state  have  decided  that  assignments  with  preferences  in  favor 
of  certain  creditors  are  valid,  federal  courts  sitting  in  the  state  will  follow  the  same  rule* 
Parker  v.  Pbetteplace,  1  Cliff.,  70. 

§  449^  Federal  courts  are  not  bound  by  state  statutes  which  restrict  and  impair  righta 
under  the  general  law  merchant,  but  they  will  enforce  state  statutes  which  enlarge  and  ex- 
tend that  general  law.  Thus,  when  sitting  in  Tennessee,  they  will  follow  a  state  statute  mak- 
ing notes  negotiable  in  which  the  words  **or  order"  or  their  equivalent  are  omitted.  Bank 
of  Sherman  v.  Apperson,  4  Fed.  R.,  35. 

8  4497.  In  a  trial  at  common  law  the  rules  of  decision  of  a  circuit  court  of  the  United 
States  are  the  laws  of  the  state  in  which  it  is  sitting  if  there  be  nothing  in  United  States  law 
affecting  the  question.  The  circuit  court,  therefore,  is  governed  by  the  same  principles  as 
would  govern  the  highest  state  court,  and  will  give  no  more  and  no  less  weight  to  assign- 
ments in  insolvency  under  the  laws  of  other  states  than  the  highest  court  of  the  state  ia 
which  it  is  sitting  would.    Bel  ton  v.  Valentine,  1  Curt.,  168. 

§  4498.  Where  the  state  court  holds  the  foreclosure  of  a  second  mortgage  on  a  railroad  to 
be  valid  under  a  state  law,  and  a  bill  is  then  filed  in  a  federal  court  to  set  aside  the  mortgage, 
whether  the  federal  court  will  hold  the  prior  judgment  a  legal  bar  or  not,  it  will  regard  the 
Judgment  as  furnishing  a  rule  of  decision  in  respect  to  every  point  against  foreclosure  pre- 
Mnted  to  the  state  court.  If  objection  to  the  constitutionality  of  the  state  law  was  not  pre- 
sented to  the  state  court,  it  will  remain  open  for  the  federal  court  to  decide.  Sullivan  v. 
Portland,  etc.,  R.  R.  Co.,  4  Cliff.,  212. 

g  4499.  Under  the  thirty-fourth  section  of  the  judiciary  act,  the  laws  of  the  states,  in  the 
absence  of  acts  of  congress,  govern  the  United  States  courts  in  respect  to  titles  to  and  liena 
upon  property.  Consequently  if  by  a  state  insolvent  law  the  title  to  property  has  vested  in 
an  assignee  in  insolvency  before  the  lien  of  an  attachment  process  from  a  United  States  court 
has  attached,  such  attachment  is  void,  although  the  suit  is  brought  by  a  foreign  citizen  upon 
a  contract  to  be  performed  outside  of  the  state.  If,  however,  in  such  case,  a  lien  by  attach- 
ment has  been  obtained,  a  discharge  in  insolvency  under  the  state  law  is  not  a  t)ar  to  the  en- 
forcement of  such  lien.  The  decisions  of  the  courts  of  a  state  upon  the  construction  of  its 
own  statutes  relating  to  the  transfer  of  title  to  the  debtor's  property  to  the  assignee  are  bind- 
ing upon  the  United  States  courts  in  the  absence  of  congressional  regulation.  Perry  Mfg. 
Co.  V.  Brown,  2  Woodb.  &  M.,  449. 

§  4600. qae»tioD8  arising  nnder  state  constitation.— The  federal  courts  follow  the 

decisions  of  the  state  courts  in  questions  concerning  merely  the  constitution  and  laws  of  the 
state.     Lather  v,  Borden,  7  How.,  1. 

g  4o01.  The  construction  of  a  special  constitutional  or  statutory  provision  given  by  the 
highest  judicial  tribunal  of  a  state  is  binding  on  the  federal  judiciary.  So  held  of  a  decision 
of  the  supreme  court  of  Missouri  to  the  effect  that  the  state  constitution  did  not  prohibit 
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counties  from  subscribing  to  railway  companies  chartered  previous  to  the  constitution. 
Huidekoper  v,  Dallas  Co.,  8  Dill.,  171. 

§  4502.  The  federal  courta  are  concluded  by  a  decision  of  the  highest  state  court  that  a  cer- 
tain state  statute  in  question  is  nqt  in  conflict  with  the  constitution  of  the  state.  Gut  v.  The 
State,  9  Wall. ,  85. 

§  4503.  Where  the  highest  court  of  a  state  has  decided  that  a  certain  legislative  act  of  that 
state  was  enacted  in  accordance  with  the  provisions  of  the  state  constitution,  the  supreme 
court  of  the  United  States  will  not  review  such  decision.  A.  &  G.  R.  R.  Co.  v.  Georgia,  8 
Otto,  859. 

§  4504.  The  federal  courts  will  judicially  notice  and  follow  the  construction  given  by  the 
highest  court  of  a  state  to  the  constitution  of  that  state  in  regard  to  what  is  a  valid  enactment 
of  a  law,  as  well  as  follow  decisions  of  that  highest  court  in  regard  to  the  validity  of  enact- 
ment of  any  special  law.    Town  of  South  Ottawa  v.  Perkins,  4  Otto,  260. 

§  4505.  A  decision  of  the  supreme  court  of  Wisconsin  that  a  certain  charter,  authorized  be- 
fore  Wisconsin  became  a  state  and  accepted  after  such  event,  is  a  state  statute,  subject  to 
alteration  and  repeal  under  the  state  constitution,  is  a  decision  upon  a  question  of  state  stat- 
utory and  constitutional  law,  and  as  such  is  binding  on  the  supreme  court  of  the  United 
States.    Stone  v.  Wisconsin,  4  Otto,  181. 

§  4500.  The  questions  whether  a  state  law  is  valid  under  the  state  constitution,  and  what  is 
the  true  construction  of  such  law,  belong  to  the  class  of  questions  in  regard  to  which  the  su- 
preme court  of  the  United  States  holds,  with  some  few  exceptions,  that  the  decisions  of  the 
state  courts  are  to  be  accepted  as  the  rule  of  decision  for  the  federal  courts.  State  R.  R.  Tax 
Cases,  2  Otto,  675. 

§  4507.  The  construction  of  a  provision  in  a  state  constitution  by  the  highest  court  of  that 
state,  not  called  in  question  by  any  conflicting  decision  of  that  couit,  is  conclusive  upon  the 
supreme  court  of  the  United  States.    Randall  v,  Brigham,  7  Wall.,  528. 

§  4508.  A  federal  court,  when  determining  the  rights  of  parties  under  a  state  law,  will 
never  in  a  doubtful  case  adjudge  such  law  to  be  in  conflict  with  the  state  constitution,  unless 
sustained  in  so  doing  by  some  distinct  adjudication  of  the  highest  court  of  the  state.  Fish  r. 
City  of  Fond  du  Lac,»  12  Rep'r,  295. 

g  4509.  If  the  highest  court  of  a  state  has  dscided  that  when  a  contest  arises  as  to  whether 
a  law  of  the  stato  was  constitutionally  passed,  the  journals  of  the  legislature  may  be  appealed 
to  to  settle  it,  this  decision  will  bind  the  federal  supreme  court,  for  it  is  a  construction  of  a 
provision  of  the  state  constitution.    The  Town  of  South  Ottawa  v,  Perkins,*  9  Ch.  Leg.  N.,  97. 

g  4510.  Where  the  highest  court  of  a  state  has  decided  by  the  evidence  of  the  journals  of 
the  state  legislature  that  a  certain  law  published  as  such  was  not  passed  according  to  the  con- 
stitution, and  that  therefore  bonds  issued  under  it  by  a  town  were  void,  this  decision  will  be 
binding  on  the  federal  courts ;  nor  can  tlie  federal  courts  after  such  a  decision  hold  that  a 
town  sued  on  one  of  these  bonds  is  estopped  from  setting-up  the  evidence  of  the  journals  of 
the  legislature  against  bona  fide  holders  for  value.  The  Town  of  South  Ottawa  v.  Perkins,* 
9Ch.  Leg.  N.,  261. 

g  45 1 1.  A  decision  by  the  supreme  court  of  a  state  that  certain  acts  of  the  state  authorizing 
the  issue  of  bonds  were  constitutional  is  binding  on  the  federal  courts.  Chambers  County  v. 
Clews,  21  Wall.,  817. 

g  4512.  The  decision  of  a  state  court  as  to  the  constitutionality  of  a  state  statute  must  be 
considered  prima  facie  final  in  the  United  States  courts.  Town  of  East  Hartford  v.  Hartford 
Bridge  Co.,  10  How.,  511. 

g  4513.  Where  a  state  law  has  been  held  unconstitutional  by  the  court  of  the  state  the 
United  States  courts  will  conform  to  that  decision.    Dubois  v.  McLean,  4  McL.,  486. 

§4514.  Where  an  act  of  a  state  is  substantially  similar  to  acts  M'hich  have  been  repeatedly 
held  valid  by  the  highest  court  of  the  state,  the  supreme  court  of  the  United  States  will  not 
discuss  the  question  whether  the  act  is  in  violation  of  the  state  constitution.  Amey  v.  Alle- 
gheny City,  24  How.,  364. 

g  4515.  In  cases  depending  upon  the  constitution  or  statutes  of  a  state  the  supreme  court  of 
the  United  States  adopts  the  construction  of  the  statutes  or  constitution  given  by  the  highest 
court  of  that  state.  And  the  supreme  court  of  the  United  States  will  change  its  decision, 
given  in  ignorance  of  a  prior  state  decision,  to  accord  with  such  state  decision,  if  no  rights 
have  been  acquired  under  its  first  decision,  and  where  the  state  interpretation  has  fixed  a  rule 
of  property  which  has  never  been  abandoned.     Fairfield  v.  Gallatin  Co.,  10  Otto,  47. 

g  4516.  questions  as  to  taxation. — As  it  is  the  peculiar  province  of  the  highest  court 

of  a  state  to  decide  whether  or  not  the  method  pursued  in  the  assessment  or  collection  of  taxes 
is  in  conformity  with  the  law  of  a  state,  a  decision  thereon  by  that  court  will  be  oontrolling 
upon  the  federal  courts.    Bailey  v.  Magwire,  22  WalL,  215. 

g  451 7.  In  construing  the  acts  of  the  legislature  of  a  state  concerning  the  sale  of  land  for 
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taxes,  the  decisions  of  the  state  tribunals  govern  the  federal  courts.    Thatcher  v,  Powell,  6 
Wheat,  119. 

g  4518.  The  federal  courts  follow  the  latest  decision  of  the  state  courts  as  to  the  liability  of 
land  to  be  taxed  for  municipal  purposes.    Kountze  v.  City  of  Omaha,*  5  Dill.,  448. 

§  4519.  Where  a  state  court  has  passed  upon  the  question  whether  a  particular  mode  of 
levying  taxes  on  a  corporation  was  repealed  by  a  subsequent  law,  the  supreme  court  of  tlie 
United  States  is  bound  by  the  decision.     Bailey  v,  Magwire,  23  Wall.,  280. 

§  4520.  The  federal  courts  will  follow  the  latest  decision  of  the  highest  state  courts  as  to 
whether  a  tax  is  valid  under  the  state  constitution,  although  the  latest  decision  reverses  ear- 
lier decisions.  It  is  only  when  contract  rights  are  acquired  under  the  former  decisions  that 
an  exception  is  made  to  this  rule.  A  tax  for  the  benefit  of  railways  held  valid  under  this 
rule.    King  v,  Wilson,  1  Dill.,  555. 

§  45S1.  In  a  suit  to  restrain  the  collection  of  municipal  taxes  the  federal  court  is  bound  by 
the  decision  of  the  supreme  court  of  the  state  upon  the  validity  of  the  tax.  The  plaintiff  in 
such  suit  is  not  bound  to  wait  until  proceedings  have  been  broaght  in  the  state  court  under 
the  statute  to  enforce  the  collection  of  such  taxes,  and  then  remove  his  case  to  the  federal 
court,  but  may  bring  his  suit  in  the  latter  court  in  the  first  instance.  Oliver  v.  Omaha,  8 
Dill..  86a 

§  4523. mle  of  property. —  The  supreme  court  of  the  United  States  has  never  acknowl- 
edged th«  right  of  the  state  courts  to  control  its  decisions  as  to  the  common  law,  except  peiv 
haps  where  the  state  courts  have  established,  by  repeated  decisions,  a  rule  of  property  in 
regard  to  land  titles  peculiar  to  the  state.    Yates  v,  Milwaukee,  10  Wall.,  497. 

§  4528.  A  state  statute  giving  a  mortgagor  a  right  to  redeem  within  a  certain  length  of 
time  after  sale  under  foreclosure  proceedings  is  a  rule  of  property,  and  as  such  is  binding  upon 
the  federal  courts  in  that  state.    Brine  v.  Hartford  Fire  Ins.  Co.,  0  Otto,  627. 

g  45^4.  Adjudications  by  the  highest  court  of  a  state  upon  certain  riparian  rights  of  the 
plaintiff  constitute  a  rule  of  property,  which  will  be  recognized  by  the  supreme  court  of  the 
United  States.    Conway  t\  Taylor,  1  Black,  603. 

§  4525.  Decisions  of  a  state  court  or  state  statute,  as  to  the  order  and  manner  in  which  a 
mortgagee  shall  satisfy  himself  when  the  land  mortgaged  has  been  subsequently  sold  to  dif- 
ferent purchasers  at  different  times,  make  a  rule  of  property  affecting  the  title  to  real  estate; 
and  as  such  are  binding  on  the  federal  courts  when  such  question  arises  concerning  land  in 
that  state.    Orvis  v.  Powell,  8  Otto,  176. 

§  4526.  The  supreme  court  of  the  United  States  follows  the  construction  put  upon  a  state 
statute  involving  a  rule  of  property  by  the  highest  court  of  that  stata  Niohol  v.  Levy,  5 
Wall.,  488. 

§  4527.  In  questions  involving  the  rules  of  property,  such  as  the  validity  of  a  mortgage 
given  by  a  wife  of  her  separate  property  to  secure  her  husband's  debts,  the  federal  courts  will 
be  bound  by  the  latest  decision  of  the  supreme  court  of  the  state  where  the  property  lies,  al- 
though such  latest  decision  is  contrary  to  the  law  at  the  time  the  mortgage  was  given. 
Mitchell  V.  Lippincott,  2  Woods,  467. 

g  4528.  Decisions  of  the  state  court  upon  a  local  law  which  forms  a  rnl^  of  property  have 
always  l>€en  held  by  the  courts  of  the  United  States  in  the  highest  respect;  and  in  fact  have 
been  considered  as  having  a  decisive  and  controlling  influence.  Barker  v,  Jackson,  1  Paine, 
559. 

g  4529.  The  interpretation  of  local  laws  of  property  within  a  state  becomes  a  part  of  the 
law  of  that  state,  and  if  the  same  law  is  differently  interpreted  in  different  states,  the  fed^ 
«ral  court  will  always  follow  the  local  interpretation.    Christy  v.  Pridgeon,  8  Wail.,  196. 

§  4530.  A  stat^  statute  providing  that  a  judgment  in  an  action  of  ejectment  brought  under 
that  statute  shall  be  a  bar  to  any  other  action  between  the  same  parties  for  the  same  subject- 
matter  is  a  rule  of  property  and  is  binding  on  the  federal  courts.  Miles  v,  Caldwell,  2  Wall.,  35. 

g  4581.  A  single  decision  by  the  supreme  court  of  Kentucky  which  affects  a  rule  of  title 
to  property  which  has  remained  unimpeached  for  sixteen  years  will  be  followed  by  the  su- 
preme court  of  the  United  States  unless  it  appears  to  overturn  established  principles,  even 
though  in  Kentucky  single  decisions  of  its  supreme  court  are  not  considered  as  conclusively 
settling  the  law  in  such  cases.     M'Dowell  v.  Peyton,  10  Wheat.,  461. 

§  4582.  In  an  action  by  the  plaintiff  for  injury  to  a  certain  ferry  franchise  and  land  in 
Missouri,  caused  by  improvement  of  the  Mississippi  river,  held,  that  a  decision  of  the  state 
court  that  (1)  the  plaintiff  bad  no  title  in  the  land;  that  (2)  the  state  franchise  could  not  pre- 
vent improvement  in  the  river  without  compensation,  was  as  to  the  first  point  a  rule  of  prop^ 
erty  which  bound  the  federal  court,  and,  as  to  the  second,  the  interpretation  of  one  of  its 
own  statutes  by  a  state  court,  which  the  federal  court  would  also  follow,  at  least  in  this  case 
on  the  merits.     Lonergan  v.  Mississippi,  etc.,  Co.,  1  McC,  451. 

§  4538.  When  any  principle  of  law  establishing  a  rule  of  real  property  has  been  settled  m 
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the  courts  of  a  state,  the  same  rule  will  be  applied  in  the  federal  courts  to  real  property  situ- 
ated in  the  states ;  and  it  makes  no  difference  whether  the  rule  rests  merely  on  decisions  of 
the  state  courts  or  ou  the  construction  of  state  statutes  by  state  courts.  Jackson  v.  Chew,  12 
Wheat.,  153. 

§  4584.  The  construction  of  a  will  or  written  instrument  by  a  state  court  is  not,  as  in  the 
case  of  a  statute,  a  rule  of  decision  for  the  United  States  courts,  although  if  such  construction 
has  long  beeu  acquiesced  in,  so  as  to  become  a  rule  of  property,  the  latter  courts  will  follow 
it.    Lane  v,  Vick,  3  How.,  464. 

§  4535.  The  supreme  court  of  the  United  States  has  uniformly  adopted  the  decisions  of  the 
state  tribunals,  respectively,  in  construing  their  statutes;  and  this  has  been  done  as  a  matter 
of  principle  in  all  cases  where  the  decisions  of  the  state  court  have  become  a  rule  of  property. 
Porterfield  v.  Clark,  2  How.,  76;  Green  v.  Neal,  6  Pet.,  291. 

§  4536.  The  supreme  court  of  the  United  States  has  always  held  in  the  highest  respect  state 
decisions  upon  local  law  forming  rules  of  property.    Shipp  v.  Miller,  2  Wheat.,  316. 

g  4537.  The  decision  of  a  state  court  construing  a  will  according  to  its  view  of  the  rules  of 
the  common  law  of  that  state  as  a  rule  of  property  is  entitled  to  the  same  weight  in  the 
supreme  court  of  the  United  States  as  a  decision  construing  a  statute  of  that  state.  Hender- 
son V.  Griffin,  5  Pet.,  150. 

§  4538. qnestiODg  affecting  real  property.—  The  constitution  of  the  supreme  court 

requires  it  to  follow  the  state  laws  as  rules  of  decision  whenever  they  properly  apply ;  and  it 
has  been  the  habit  of  the  court  to  follow  the  decisions  of  the  state  tribunals  upon  questions 
arising  out  of  the  common  law  of  the  state,  especially  when  applied  to  the  title  of  lands. 
Beauregard  v.  New  Orleans,*  18  How.,  497;  Nesmith  r.  Sheldon,*  7  How.,  812;  M'Cutchen  v. 
Marshall,*  8  Pet.,  220. 

§  4539.  A  construction  by  the  courts  of  a  state  of  a  statute  of  that  state,  concerning  titles 
to  land,  will  be  followed  by  the  federal  courts.     Polk  v.  Hill,*  2  Overt.  (Tenn.),  118. 

§  4540.  In  cases  depending  on  the  statutes  of  a  state,  and  more  especially  in  those  respect- 
ing titles  to  land,  the  supreme  court  of  the  United  States  adopts  the  construction  of  the  state 
court  when  that  consti-uction  is  settled  and  can  be  ascertained.    Polk  v.  Wendal,  9  Cr.,  ^, 

§  4541.  A  controversy  as  to  the  title  to  lands  in  Texas  will  be  decided  by  the  supreme  court 
of  the  United  States  according  to  the  jurispurudence  of  Texas;  and  such  court  will  administer 
such  law  in  all  respects  as  if  it  were  a  court  sitting  in  Texas  and  reviewing  the  decree  of  an 
inferior  court  of  that  state.     Slaughter  v,  Glenn,  8  Otto,  242. 

g  4542.  The  validity  of  a  devise  of  land  to  the  government  of  the  United  States  is  to  be  de- 
termined by  the  law  of  the  state  where  the  land  is  situated.  United  States  v.  Fox,  4  Otto^ 
815. 

§  4543.  Whatever  rules  are  established  by  statutory  enactments  or  the  decisions  of  local 
tribunals  touching  the  tenure  of  estates  within  their  territorial  jurisdiction  must  be  accepted 
as  the  law  by  which  the  federal  courts  are  governed  when  called  on  to  pass  upon  such  ques- 
tions.   In  re  Zug,*  16  N.  B.  R.,  280. 

§  4544.  Upon  an  appeal  from  the  circuit  court  of  Kentucky  of  a  suit  in  equity  to  obtain  a 
conveyance  of  certain  lands  in  that  state,  the  supreme  court  of  the  United  States,  in  consider- 
ing whether  a  certain  description  was  sufficient  or  not,  followed  the  law  of  Kentucky  in  re- 
gard thereto.    Taylor  v.  Owing,  11  Wheat.,  233. 

§  4545.  The  construction  of  a  state  law  relating  to  titles  and  real  property,  as  it  is  laid  down 
in  the  decisions  of  the  highest  court  of  that  state,  will  be  followed  by  the  supreme  court  of 
the  United  States.    Henderson  v.  Griffin,  5  Pet.,  151. 

§  4540.  Decisions  of  the  supreme  court  of  a  state  establishing  rules  of  real  property  in  that 
state  are  binding  on  the  supreme  court  of  the  United  States.  Bondurant  v.  Watson,  13  Otto^ 
281. 

§  4547.  For  the  rules  governing  the  descent,  alienation  and  transfer  of  land,  and  for  the 
effect  and  construction  of  conveyances,  the  supreme  court  of  the  United  States  looks  to  the 
law  of  the  state  in  which  the  land  is  situated.     McGoon  v.  Scales,  9  Wail.,  23. 

§  4548.  When  any  principle  of  law  establishing  a  rule  of  real  property  is  settled  in  the  state 
court,  the  same  rule  will  be  applied  by  the  supreme  court  of  the  United  States  in  the  same  or 
analogous  cases.     Williamson  v,  Suydam,  6  Wall.,  723. 

§  4549.  Whatever  is  conclusive  of  the  title  to  land  in  the  courts  of  a  state  is  a  rule  of  prop- 
erty, and  is  equally  conclusive  in  the  federal  courts.    Blanchard  v.  Brown,  3  Wall.,  245. 

g  4550.  In  the  construction  of  local  statutes  affecting  the  titles  to  real  estate,  the  supreme 
court  of  the  United  States  recognizes  the  binding  force  of  the  interpretation  given  by  the 
highest  judicial  tribunal  of  a  state.    Woods  v.  Freeman,  1  Wall.,  398. 

g  4551.  Questions  relating  to  real  property  will  be  decided  by  the  federal  courts  in  accord- 
ance with  the  latest  decision  of  the  highest  court  of  the  state  where  such  property  liea» 
Smith  V.  Shriver,  8  Wall.  Jr.,  219. 
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§  4552.  The  Bupreme  court  of  the  United  States  will  follow  the  settled  decisions  of  the 
courts  of  various  states  as  rules  of  decision  wherever  they  properly  apply,  and  especially  when 
applied  to  land  titles.     Beaurep^ard  v.  City  of  New  Orleans,*  18  How.,  503. 

§  4553.  The  supreme  court  of  the  United  States  will  conforna  to  the  settled  doctrines  of  the 
states  on  landed  property,  where  they  are  fixed,  and  can  be  satisfactorily  ascertained,  and  will 
not  deviate  from  them  in  any  cr*fse  that  bears  the  semblance  of  impartial  justice.  Polk's 
Lessee  v.  Wendell,  5  Wheat,  203. 

§  4554.  On  a  question  affecting  the  title  to  land,  the  supreme  court  looks  to  the  decisions 
of  the  highest  court  of  the  state  in  which  the  land  lies,  especially  where  a  point  of  the  con- 
struction of  the  state  constitution  is  involved.    Webster  v.  Cooper,  14  How.,  488. 

§  4555.  Where  the  boundaries  of  a  land  grant  lying  within  a  state  have  been  passed  upon 
by  the  supreme  court  of  the  state,  the  decision  should  be  followed  by  the  district  court. 
United  States  v.  Roselius,  15  How.,  81,  85. 

§  4550.  The  supreme  court  of  the  United  States  is  bound  by  the  settled  adjudications  of  a 
Btate  in  cases  affecting  the  title  to  land  lying  within  the  state.  White  v.  Burnley,  20  How., 
285.  251. 

g  4557.  A  construction  of  a  state  law  upon  a  question  affecting  the  titles  to  real  property 
in  the  state  by  its  highest  court  is  binding  upon  the  federal  courts.  Williams  v.  Kirtland,  18 
Wall.,  806. 

§  455S.  A  question  arising  in  the  federal  courts  concerning  the  descent  of  land  is  governed 
by  the  judicial  decisions  of  the  state  where  the  land  lies.    Gardner  v.  Collins,  2  Pet.,  58. 

§  4559.  In  questions  relating  to  the  title  to  real  property  it  is  the  uniform  course  of  the 
supreme  court  of  the  United  States  to  apply  the  same  rules  that  it  finds  applied  in  like  oases 
by  the  tribunals  of  the  state  where  the  land  lies.  Davis  17.  Mason,  1  Pet.,  508;  Waring  v. 
Jackson,  1  Pet.,  570. 

§  4580.  The  supreme  court  of  the  United  States  will  examine  and  revise  the  decision  of  a 
state  court  in  regard  to  real  property  in  that  state,  if,  by  such  decision,  an  act  of  congress  is 
Tiolated.    Ross  v.  Doe,  1  Pet.,  655. 

§  4561.  Where  the  question  is  whether  or  not  the  title  to  public  lands  has  passed  from  the 
United  States,  the  \Jnited  States  laws  must  govern.  It  is  only  after  the  legal  title  has  left 
the  United  States  that  the  local  laws  of  the  state  apply.     Wilcox  v.  Jackson,  18  Pet.,  498. 

§  4562.  In  a  suit  which  has  been  carried  from  a  state  court  to  the  supreme  court  of  the 
United  States,  as  being  one  in  which  a  right  or  title  to  land  under  the  general  government  has 
been  set  up  and  overruled  by  the  state  court,  the  supreme  court  will  not  revise  the  decisions 
of  the  state  court  upon  the  construction  of  deeds,  involving  the  question  of  the  boundaries 
and  the  quantity  of  the  land  in  dispute,  such  being  mere  subordinate  and  local  questions, 
which  it  is  proper  for  the  state  court  to  decide.  Doe  t;.  Eslava,  0  How.,  421 ;  Doe  v.  City  of 
Mobile,  9  How.,  451. 

§  4568.  In  cases  depending  on  the  statute  of  a  state,  especially  in  those  respecting  title  to 
land,  the  federal  courts  will  adopt  the  construction  of  the  state  courts  where  that  construc- 
tion is  settled  or  can  be  ascertained,  and  the  same  rule  prevails  in  equity  as  in  law.  Loring 
V.  Mar^h,*  2  Cliff.,  811. 

§  4564.  In  deciding  a  question  depending  upon  the  construction  of  a  state  statute  respect^ 
ing  the  title  to  real  property,  the  supreme  court  always  applies  the  same  rules  that  the  tribu- 
nals of  that  state  have  applied  in  like  cases.  Inglis  v.  Sailors'  Snug  Harbor,  8  Pet.,  99;  Hinde 
V,  Vattier,  5  Pet.,  898. 

§  4565.  In  construing  the  laws  of  a  state  the  federal  courts  will  adopt  the  construction  set- 
tled in  the  state  courts.  So  held  in  determining  the  validity  and  scope  of  a  legislative  grant 
of  land  to  an  individual.    Qrifling  v.  Gibb,  McAl.,  212. 

g  4566.  On  a  question  of  what  was  essential  to  the  validity  of  a  grant  of  land  lying  in 
Texas  before  the  organization  of  that  state,  the  United  States  supreme  court  follows  the 
established  rule  of  decision  of  the  supreme  court  of  the  state.  League  v.  Egery,  24  How., 
264. 

§  4567.  The  construction  of  a  state  statute  relating  to  estates  in  real  property  adopted  by 
the  highest  courts  of  the  state  forms  the  rule  of  decision  for  the  United  States  courts.  Van 
Rensselaer  t*.  Kearney,  11  How.,  297. 

§  4568.  A  decision  of  the  highest  court  of  a  state  upon  a  state  statute,  especially  when 
affecting  title  to  land,  becomes  a  part  of  the  statute  as  much  as  if  incorporated  into  the  body 
of  it,  and  as  such  will  be  followed  by  the  federal  court.  W^alker  r.  Commissioners,*  17  Wall., 
648. 

§  4569.  In  the  construction  of  the  statutes  of  a  state,  and  especially  those  affecting  titles 
to  real  property,  where  no  federal  question  arises,  the  United  States  supreme  court  follows 
the  adjudication  of  the  highest  court  of  the  state.  Its  interpretation  is  accepted  as  the  true 
one  whatever  the  former  court's  opinion  of  its  original  soundness.     Under  this  rule  a  decis- 
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ion  of  the  supreme  court  of  California,  deciding  that  the  state  had  not  parted  with  its  title  to 
Eubmerged  land  in  the  Bay  of  San  Francisco  by  certain  statutes,  was  followed  by  the  federal 
supreme  court.    6  Ch.  Leg.  N.,  197. 

§  4570. Btatntes  of  llniitation.~«The  decisions  of  a  state  court  in  construing  the  acts 

of  limitation  of  the  state  are  binding  upon  the  United  States  courts.  Nichols  ti.  Rodgers,  3 
Paine,  437;  Harpending  v.  The  Dutch  Church,  16  Pet.,  455,  498;  Lewis  v.  Baird,  8  McL.,  56; 
Barrett  v.  Holmes,  12  Otto,  651 ;  Bank  of  the  State  v,  Dalton,  9  How.,  522. 

§  4571.  The  federal  courts  will  follow  the  statutes  of  limitations  in  force  in  the  states 
where  tfiey  sit,  as  interpreted  by  the  courts  of  such  states.  So  a  petition  in  bankruptcy 
founded  on  a  claim  barred  by  the  law  of  Connecticut  will  not  be  entertained,  the  courts  of 
that  state  having  decided  that  the  statute  of  limitations  applies  to  the  claim  itself  in  what- 
ever form  presented,  and  not  merely  to  the  form  and  maintenance  of  an  action*  In  re 
Cromwell,  9  Blatch.,  114. 

g  45  72.  The  fixed  and  received  construction  by  the  state  courts  of  local  statutes  of  limita- 
tion furnish  rules  of  decision  for  the  supreme  court  of  the  United  States,  so  far  as  such  con- 
struction and  statutes  do  not  conflict  with  the  constitution  of  the  United  States.  Davie  v. 
Briggs,  7  Otto,  628;  Amy  v.  Dubuque,  8  Otto,  470;  Samples  v.  The  Bank,  1  Woods,  528. 

§  4578.  The  supreme  court  of  the  United  States  regards  the  statute  of  limitations,  in  the 
case  of  an  enemy  creditor,  as  suspended  during  the  rebellion ;  and  such  court  will  not  follow 
the  ruling  of  a  state  court  contra.    Levy  v.  Stewart,  11  Wall.,  244. 

§  4574.  A  state  statute  of  limitations  cannot  have  the  effect  to  bar  a  right  of  action  secured 
to  the  United  States  by  an  act  of  congress.    McGlinchy  t\  United  States,  4  Clifit,  312. 

§  4575.  Under  section  34  of  the  judiciary  act  of  1789  the  acts  of  limitation  of  the  several 
states,  where  no  special  provision  has  been  made  by  congress,  form  rules  of  decision  in  tfae 
federal  courts  sitting  in  those  states  respectively.    McCluny  v.  Silliman,  8  Pet.,  270. 

§4576.  In  construing  a  statute  of  limitations  passed  by  the  congress  of  the  republic  of 
Texas  before  the  formation  of  the  state  of  that  name,  the  supreme  court  will  follow  a  de- 
cision of  the  supreme  court  of  Texas.     Christy  v.  Alford,  17  How.,  601. 

§4577.  A  statute  of  Tennessee,  providing  that  no  actions  shall  be  brought  against  the  rep- 
resentatives of  a  deceased  person  after  a  certain  length  of  time  is  not  only  a  statute  of  limit- 
ations, but  is  also  a  rule  of  property,  and  is  binding  on  the  federal  court  sitting  in  equity  in 
that  state.    Pulliam  v.  Pulliam,  10  Fed.  R.,  68. 

§4578.  In  this  case  the  supreme  court  of  the  United  States,  in  considering  the  constmo- 
tion  of  a  state  statute  of  limitations,  said  that  it  was  relieved  from  an  investigation  of  any 
doubts  as  to  such  construction  by  a  decision  of  the  supreme  court  of  the  state  thereupon 
which  had  settled  such  construction.     Patton  v,  Easton,  1  Wheat.,  476. 

§  4579.  State  statutes  of  limitation,  and  the  construction  of  the  same  as  given  by  the  courts 
of  the  state,  furnish  a  rule  of  decision  in  the  federal  courts  in  cases  where  they  apply.  So, 
where  a  suit  in  equity  was  brought  in  the  federal  court  sitting  in  Massachusetts  the  court 
held  it  to  be  barred  by  tbe  state  statute  of  limitations,  in  accordance  with  the  decisions  of 
the  state  court  applying  that  statute  to  suits  in  equity  in  such  cases.  Amory  v,  Lawrence,  3 
Cliff.,  523. 

§  4580.  The  courts  of  Pennsylvania  not  having  considered  the  statute  of  that  state,  passed 
in  1705,  in  regard  to  the  quiet  possession  of  lands  for  seven  years,  as  a  statute  of  limitations, 
the  supreme  court  of  the  United  States  said  that,  in  construing  such  statute,  it  was  not  in- 
clined to  go  further  than  the  state  courts  had  gone.    Kirk  v.  Smith,  9  Wheat.,  241. 

§  4581.  The  statutes  of  limitation  passed  by  a  state  are  to  be  regarded  as  rules  of  decision 
by  the  federal  courts  sitting  in  that  state.  And  when  a  state  statute  barred,  after  a  certain 
time,  all  *' actions  on  the  case,"  it  was  held  that  an  action  at  law  for  the  infringement  of  a 
patent,  brought  in  a  federal  court  sitting  in  such  state,  being  an  action  on  the  case,  came 
under  the  provisions  of  such  statute,  there  being  no  legislation  of  congress  upon  the  subject 
Parker  v.  Hawk,*  2  Fish.  Pat.  Cas.,  58. 

§  45 82.  Cas^s  where  federal  court  is  not  bound  by  state  decision.—  The  federal  court  is 
not  bound  by  the  decision  of  a  state  court  on  matters  of  practice  and  to  determine  what  shall 
be  a  judgment  and  its  legal  effect,  on  the  ground  that  it  is  based  on  laws  which  are  local  in 
character.     Amis  v.  Smith,*  16  Pet.,  803. 

§  4588.  A  rule  of  a  state  court  upon  a  mere  matter  of  practice  has  no  force  in  a  federal 
court,  as  the  courts  of  the  United  States  have  complete  authority  to  adopt  such  practice  for 
themselves  as  they  deem  most  convenient  and  proper.    Prouty  v,  Ruggles,*  5  Law  Rep.,  161. 

§4584.  When  the  supreme  court  of  the  United  States  decides  a  state  act,  under  which 
bonds  have  been  issued  and  negotiated,  constitutional,  contrary  to  a  decision  of  the  highest 
court  of  the  state,  the  federal  courts  are  bound  to  follow  the  decision  of  their  supreme  court. 
Foote  V.  Johnson  Co.,  5  Dill.,  281. 

.   §  4585.  The  supreme  court  of  the  United  States  follows  the  decisions  of  the  highest  courts 
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of  the  states  respecting  local  questions,  peculiar  to  themselves,  or  respecting  the  construction 
of  their  own  constitutions  and  laws ;  but  it  is  only  upon  such  questions  that  it  is  bound  by 
state  decisions.  The  question  whether  the  construction  and  maintenance  of  a  railroad, 
owned  by  a  corporation,  is  a  matter  of  public  concern,  so  that  taxation  for  its  support  is  au- 
thorized, is  Dot  such  a  local  question.    OlcOtt  v.  Supervisors  of  Fond  du  Lac,  16  Wall,  676. 

§  45S6.  When  a  question  arises  under  a  compact  between  two  states,  the  decisions  of  the 
state  courts  do  not  furnish  a  rule  of  decision  in  the  courts  of  the  United  States.  Marlatt  v. 
Silk,  11  Pet,  1. 

^  4587.  It  seems  that  the  decision  of  a  state  court  on  the  construction  of  a  charter  of  the 
British  crown,  made  in  colonial  times,  and  granting  lands  lying  within  the  state,  is  not  bind- 
ing upon  the  United  States  courts.    Martin  v.  Waddell,  16  Pet.,  867,  417. 

g  4588.  The  federal  courts  will  not  be  bound  by  the  decisions  of  any  state  court  upon  ques- 
tions of  residence  and  citizenship  involving  the  right  to  sue  in  the  fedend  courts.  So  a  de- 
cision of  the  court  of  appeals  of  Virginia,  that  a  foreign  corporation,  by  keeping  an  agent 
within  that  state  empowered  to  receive  service  of  process,  and  by  depositing  securities  with 
the  treasurer  of  that  state  in  guaranty  of  its  policies,  thereby  becomes  a  citizen  of  Virginia 
and  loses  its  right  to  remove  a  suit  as  a  non-resident,  is  not  binding  upon  the  federal  courta, 
and  will  not  be  followed.    Owen  v.  N.  Y.  Life  Ins.  Co.,  1  Hughes,  322, 

g  4d89.  A  decision  of  a  state  court  in  favor  of  the  right  of  a  state,  under  the  local  statutes, 
to  tax  an  offit^er  of  the  United  States  for  his  office  or  its  emoluments,  has  no  force  in  the  fed- 
eral courts.     Dobbins  v.  Commissioners,  16  Pet.,  435. 

§  4590.  A  decision  of  the  highest  court  of  a  state  that  mandamua  is  the  only  remedy  for 
recovery  of  interest  on  municipal  bonds  is  not  binding  on  the  federal  court.  Sanford  v. 
Town  of  Portsmoutli,*  2  Flip.,  105. 

^  4o91.  The  rule  that  the  supreme  court  of  the  United  States  is  bound  by  the  construction 
placed  upon  local  laws  relating  to  real  property  by  the  courts  of  the  several  states  does  not 
extend  to  the  construction  of  private  acts  of  such  states  relating  to  particular  persons,  since 
the  decisions  thereon  are  no  part  of  the  local  law,  but  concern  only  those  for  whose  benefit 
the  laws  are  passed.    Williamson  v.  Berry,  8  How.,  495. 

§  4592.  In  interpreting  a  deed,  which  must  everywhere  be  interpreted  according  to  the 
force  of  the  language  used  by  the  grantor,  and  the  apparent  intentions  of  the  parties  dedu- 
cible  therefrom,  a  federal  court  will  not  be  t>ound  by  a  decision  of  the  state  court  construing 
such  deed.    Thomas  v.  Hatch,  8  Sumn.,  170. 

g  4593*  The  decision  of  a  state  court  on  the  mere  construction  of  a  deed  as  to  matters  and 
language  belonging  to  the  common  law  and  not  to  any  local  statutes,  although  entitled  to 
high  respect,  is  never  conclusive  upon  the  supreme  court  of  the  United  States.  Foxcroft  v, 
Maliett,  4  How.,  858. 

g  4594.  The  supreme  court  of  the  United  States  considers  questions  arising  upon  negotiable 
municipal  bonds  issued  under  state  authority  to  relate  to  commercial  securities,  and  not  to 
present  questions  of  mere  local  law ;  and  where  such  securities  have  been  issued  before  any 
decision  of  the  state  tribunals  denying  the  validity  of  the  act  authorizing  the  issue,  the  su- 
preme court  has  declared  that,  in  protecting  the  constitutional  rights  of  creditors,  it  will  decide 
for  itself  whether,  under  the  constitution  and  laws  of  the  state,  such  securities  are  valid  or 
void.    Westerman  v.  Cape  Qirardeau  Co.,*  7  Rep*r,  101. 

S  4695.  If  the  only  decision  of  a  state  court  upon  the  construction  of  a  state  statute  is  evi- 
dently based  upon  a  misapprehension  of  its  provisions,  such  a  decision  will  not  be  followed 
in  the  federal  court.     Lauriat  t*.  Stratton,  6  Saw.,  889. 

§  4596.  After  a  decision  by  the  circuit  court  that  a  certain  lefpslative  act  of  a  state,  validat- 
ing the  irregularities  in  the  issue  of  certaii^  town  bonds,  was  constitutional,  the  highest  court 
of  the  state  decided  contra;  and,  after  that,  the  circuit  court  in  another  case  adhered  to  its 
former  decision.  Tlie  supreme  court  of  the  United  States  had  sustained  similar  legislative 
acts,  but  in  no  case  where  the  highest  court  of  the  state  had  pronounced  against  them,  ffe/d, 
upon  such  question  coming  up  again  in  the  circuit  court,  that  in  such  cases  the  supreme  court 
of  the  United  States  is  not  bound  to  yield  its  own  conviction  to  the  decision  of  the  state  court; 
and  therefore  in  this  case  the  former  decisions  of  the  circuit  court  wifl  be  followed  until  the 
supreme  court  can  review  them  and  decide  between  them  and  the  decisions  of  the  state  court. 
Perrine  r.  Town  of  Thompson,*  8  Rep*r,  829. 

g  4597.  If  a  decision  of  the  highest  court  of  a  state  is  based,  not  upon  any  provision  or 
principle  peculiar  to  the  state  constitution,  but  upon  general  reasons  affecting  any  state  gov- 
ernment and  the  government  of  the  United  States,  the  federal  courts  are  not  bound  by  such 
decision.  And  if  a  certain  provision  of  a  state  constitution  has  been  considered  valid  for  a 
long  time,  and  contracts,  which  have  been  treated  as  valid,  have  been  made  under  it,  a  decis- 
ion of  the  highest  state  court  declaring  such  law  and  such  contracts  invalid,  which  decision 
the  federal  court  regards  as  not  in  the  line  of  former  decisions  of  the  state  court,  as  impairing 
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the  obligation  of  contracts,  and  as  wrong,  will  not  be  followed  by  the  federal  courts.  Talcott 
V.  Township  of  Pine  Grove,  1  Flip.,  120. 

g  469S.  The  federal  courts  do  not  follow  the  construction  of  state  statutes  given  by  the 
local  courts  upon  questions  a£Pecting  remedies  of  creditors  protected  by  the  constitution. 
Butz  V,  City  of  Muscatine,  8  Wall.,  575. 

§  4599.  As  a  general  rule  the  federal  courts  will  follow  the  decisions  of  the  state  courts  on 
local  questions  peculiar  to  themselves  or  on  questions  respecting  the  construction  of  their 
own  constitution  and  laws.  But  where  property  has  been  acquired  and  investments  made 
under  and  in  virtue  of  statutory  contracts  generally  recogni2sed  and  believed  to  be  constitu- 
tional and  valid,  in  the  absence  of  adjudications  declaring  them  invalid  the  federal  courts,  in 
the  exercise  of  their  jurisdiction  and  in  discharge  of  the  duties  imposed  on  them  of  preserv- 
ing and  enforcing  the  national  constitution  and  protecting  contracts  against  impairment,  are 
not  concluded  by  the  construction  which  the  state  courts  may,  subsequent  to  the  acquisition 
of  such  property,  give  to  such  statutes,  but  will  construe  such  statutes  for  themselves. 
Louisville,  etc.,  R.  R.  Co.  v.  Ghiines,  2  Flip.,  621. 

§  4600.  A  decision  of  state  court  deciding  that  a  charter  of  a  bank  chartered  by  the  state, 
which  prohibits  more  than  six  per  cent,  to  be  taken  on  a  loan,  will  render  void  any  contract 
by  the  corporation  for  more  than  six  per  cent,  on  a  loan,  will  not  be  followed  by  the  federal 
courts.  If  it  were  a  general  statute  in  question  the  state  court  decision  would  be  followed ; 
but  the  charter  is  special  and  partakes  both  of  the  character  of  a  contract  and  a  la  w.  McLean 
V,  The  Lafayette  Bank,  3  McL,  587. 

§  4601.  Although  a  federal  court  will  follow  a  construction  of  a  state  statute  which  has  be- 
come the  settled  rule  of  the  highest  court  of  the  state,  yet  it  is  not  bound  by  a  single  decision 
of  the  state  court  where  such  decision  is  contrary  to  the  plain  letter  and  intention  of  the  stat- 
ute.    Lauriat  v.  Stratton,  11  Fed.  R.,  107,  113. 

§  4603.  Where  a  case  is  made  up  in  a  stat«  court  for  the  express  purpose  of  anticipating  the 
decision  of  the  United  States  courts,  its  decision  is  not  binding  upon  the  United  States  courts. 
Pease  v.  Peck,  18  How.,  595. 

§  4603.  The  supreme  court  of  the  United  States  will  generally  consider  a  decision  by  the 
supreme  court  of  a  state  upon  the  state  constitution  as  binding  upon  it,  but  not  where  the 
state  court  holds  that  a  law  authorizing  a  donation  by  a  county  to  a  railway  is  Illegal,  because 
the  state  constitution  permits  taxation  only  for  public  purposes,  and  a  railroad  company  is 
private  in  its  nature;  for  the  question  of  public  and  private  use  depends  upon  general  law, 
not  upon  the  construction  of  a  clause  of  the  state  constitution.  Olcott  v.  The  County  Board 
of  Supervisors  of  Fond  du  Lac  County,*  5  Ch.  Leg.  N.,  397. 

§  4604.  On  a  writ  of  error  from  the  supreme  court  to  a  circuit  court,  where  the  question  in 
dispute  is  the  validity  of  bonds  issued  under  a  law  of  a  state  in  aid  of  a  railroad,  the  supreme 
court  will  not  be  bound  by  a  decision  of  the  highest  court  of  the  state,  that  the  law  under 
which  Buch  bonds  were  issued  was  unconstitutional,  when  the  reasons  assigned  therefor  by 
the  state  supreme  court  do  not  appear  to  be  sufficient.  Township  of  Pine  Grove  v.  Talcott,  19 
Wall.,  677. 

§  4605.  In  cases  of  conflict  with  United  States  law. —  The  construction  of  a  state 

constitution  and  laws  by  the  highest  court  of  that  state  is  conclusive  upon  the  supreme  court 
of  the  United  States  unless  such  constitution  or  laws  are  construed  so  as  to  conflict  with  the 
constitution  or  laws  of  the  United  States,  and  the  validity  of  the  former  sustained.  In  such 
43ase  a  federal  question  arises,  and  the  supreme  court  of  the  United  States  can  review  the  de- 
cisions of  the  state  court.  Hall  v.  De  Cuir,  5  Otto,  485;  Reclamation  Dist.  No.  108  v.  Hagar, 
4  Fed.  R.,  866. 

§  4606.  The  established  construction  of  a  state  statute  is  received  by  the  courts  of  the  United 
States  as  part  of  the  statute  itself ;  but  when  a  statute  is  drawn  in  question  as  being  in  viola- 
tion of  the  constitution  of  the  United  States,  the  decisions  of  the  state  courts  furnish  no  au- 
thoritative rule.     State  Bank  of  Ohio  v,  Knoop,  16  How.,  869. 

g  4G07.  If  a  state  statute  does  not  trench  upon  any  of  the  powers  of  the  national  govern- 
ment, or  any  rights  guarantied  or  protected  by  the  constitution  of  the  United  States,  a  con- 
struction placed  upon  such  statute  by  the  highest  court  of  the  state  is  controlling  and  con- 
clusive in  the  federal  courts.  Hawes  t;.  Contra  Costa  Water  Co.,  5  Saw.,  287;  S.  C,  7  Rep'r, 
100;  First  Nat.  Bank  of  N.  Bennington  v.  Town  of  Bennington,  16  Blatch.,  53. 

g  4608.  It  is  the  practice  of  the  supreme  court  to  adopt  the  interpretation  given  by  the 
highest  tribunals  of  the  several  states  to  their  respective  acts  of  legislation  where  such  inter- 
pretation does  not  conflict  with  the  paramount  authority  of  the  constitution  and  laws  of  the 
United  States,  or  with  the  fundamental  principles  of  justice  and  common  right.  Murray  v. 
Gibson,  15  How.,  421. 

§  4609.  The  decision  of  the  highest  state  court  is  always  followed  in  the  construction  of  a 
state  statute  by  the  federal  courts ;  but  whether,  under  the  fourteenth  amendment,  a  person 
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has  been  deprived  of  his  property  without  *'due'  process  of  law''  or  not,  is  a  question  on 
which  the  decision  of  the  state  court  is  entitled  only  to  as  much  weight  and  authority  as  the 
reasoning  of  the  court  shall  give  to  their  opinion.  Lavin  v.  Emigrant  I.  T.  Bank»  18  Blatch.,  1. 

§  4610.  The  federal  courts  will  follow  the  decisions  of  state  courts  upon  state  statutes  when 
the  statutes  confine  themselves  to  matters*in  the  province  of  the  state,  but  if  they  impinge 
upon  matters  within  the  jurisdiction  of  the  United  States  the  federal  courts  will  make  their 
own  construction  of  such  statutes.  Hence  the  federal  courts  will  declare  a  state  tax  void 
which  taxes  a  state  bank  in  contravention  of  the  clause  in  the  United  States  constitution  for- 
bidding any  state  to  pass  laws  impairing  the  obligation  of  oon tracts.  Woolsey  v.  Dodge,  etc., 
6  McL.,  142. 

§  461 1.  State  laws  do  not  apply  as  rules  of  decision  where  there  are  federal  enactments 
covering  the  case;  as  in  the  case  of  a  bank  receiver's  right  to  sue  for  an  assessment  under 
section  5284  of  the  Revised  Statutes.    Stanton  v.  Wilkison,  8  Ben.,  857. 

§  461S.  The  supreme  court  of  the  United  States  may  examine  a  decision  of  the  highest 
court  of  a  state  construing  a  statute  of  that  state  to  ascertain  whether  such  statute  so  oon- 
strued  violates  the  constitution  of  the  United  States.  Watson  v,  Mercer,  8  Pet.,  88;  Wright 
V.  Nagle,  11  Otto,  791. 

^  4618.  The  laws  of  the  state  are  only  to  be  regarded  as  rules  of  decision  in  the  courts  of  the 
United  States  where  the  constitution,  treaties  or  statutes  of  the  United  States  have  not  other- 
wise provided.     Conn.  Mut  Life  Ins.  Co.  v,  Schaefer,  4  Otto,  457. 

§  4614.  Whether  or  not  the  insolvent  laws  of  the  states,  in  allowing  an  assignment  there- 
under to  defeat  the  liens  of  subsequently-attaching  non-resident  creditors,  violate  the  provis- 
ion of  the  constitution  forbidding  the  passing  of  laws  impairing  the  obligation  of  contracts, 
is  a  federal  question;  and  as  soon  as  the  supreme  court  of  the  United  States  has  passed  upon 
it,  the  federal  courts  will  be  bound  by  its  decision,  and  will  disregard  decisions  of  the  state 
courts  contra^  alihough  before  such  decision  of  the  supreme  court  the  federal  courts  have 
for  a  long  time  followed  the  decisions  of  the  state  courts.  Torrens  v,  Hammond,  10  Fed. 
rCf  dOO. 

§  4615.  The  supreme  court  of  the  United  States  will  follow  the  decisions  of  the  highest 
court  of  a  state  in  construing  the  legislation  and  constitution  of  that  state  except,  in  the  case 
of  state  contracts,  where  such  highest  state  court  shall  adjudge  that  not  to  be  a  contract  which 
has  been  alleged,  in  the  forms  of  legal  proceedings,  by  a  litigant,  to  be  one  withm  the  mean- 
ing of  that  clause  of  the  constitution  of  the  United  States  which  prohibits  the  states  from 
passing  any  law  impairing  the  obligation  of  contracts.  In  such  case  the  supreme  court  of  the 
United  States  'will  consider  and  revise  the  decision  of  the  state  court.  Jefferson  Branch 
Bank  v.  Skeliy,  1  Black,  4b6. 

§  4615. qnestlons  of  general  commercial  law. —  Questions  of  general  commercial  law 

depending  upon  the  construction  of  a  contract  of  insurance  are  not  local  in  character,  and  the 
federal  courts  are  not  bound  by  the  decisions  of  state  courts  thereon.  Carpenter  v»  Provi- 
dence Washington  Insurance  Co.,  16  Pet.,  495. 

§  461 7.  The  laws  of  the  states  adopted  by  the  judiciary  act  as  rules  of  decision  for  the  fed- 
eral courts  are  only  the  local  statutes,  or  positive,  fixed  or  ancient  local  usage,  as  interpreted 
by  the  highest  state  court.  The  general  principles  of  commercial  law  are  not  intended  to  be 
included.    Swift  v.  Tysen,  16  Pet.,  1. 

§  4618.  The  federal  courts  are  not  bound  by  the  decisions  of  the  state  courts  on  questions 
of  general  commercial  law.  So  held  upon  the  following  question:  The  plaintiff  placed  his 
goods  in  the  hands  of  a  broker  to  sell,  and  the  broker  pledged  them  to  the  defendant,  who 
took  them  for  security  and  in  good  faith.  Could]  the  plaintiff  recover?  Bragg  v.  Meyer, 
HcAl.,  408. 

§  4619.  The  United  States  courts  follow  the  decisions  of  the  highest  courts  of  the  states, 
respecting  local  questions  peculiar  to  themselves,  or  respecting  the  construction  of  their  own 
constitutions  and  laws,  but  not  in  matters  of  general  law.     Galpin  v.  Page,  8  Saw.,  98,  10(5. 

§  4620.  In  commercial  and  maritime  questions  the  federal  courts  are  not  governed  by  the 
jurisprudence  of  particular  states,  but  by  the  general  principles  and  doctrines  of  commercial 
law,  or  the  law  merchant.     Mutual  Safety  Ins.  Co.  v.  Cargo  of  the  Brig  George,  OIc,  89. 

g  4621.  Although  entitled  to  attention  and  respect,  the  decisions  of  the  state  courts  are  not 
binding  on  the  supreme  court  of  the  United  States  in  deciding  questions  of  a  general  nature 
not  based  on  a  local  statute  or  usage,  nor  on  any  rule  of  law  affecting  titles  to  land,  nor  on 
any  principle  which  has  become  a  settled  rule  of  property.     Boyce  v.  Tabb,  18  Wall.,  546. 

§  4622.  Upon  questions  of  general  commercial  law  the  supreme  court  of  the  United  States 
is  not  bound  by  the  decisions  of  state  courts.     B.  C.  &  N.  R.  R.  Co.  v.  Nat.  Bank,  12  Otto,  14. 

§  4628.  Where  rules  of  property  in  a  state  are  fully  settled  by  a  series  of  adjudications  the 
supreme  court  of  the  United  States  adopts  the  decisions  of  the  state  court.     But  where  pri- 
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vate  rights  are  to  be  determined  by  the  application  of  common-law  rules  alone,  the  supreme 
court,  although  entertaining  for  state  tribunals  the  highest  respect,  does  not  feel  bound  by 
their  decisions.    Chicago  v.  Bobbins,  2  Black,  418. 

§  4624.  While  the  federal  courts  must  regard  the  laws  of  the  several  states,  and  their  con- 
struction by  the  state  courts  (except  when  the  constitution,  treaties  or  statutes  of  the  United 
States  otherwise  provide),  as  rules  of  decision  in  trials  at  common  law  in  the  courts  of  the 
United  States,  in  cases  where  applicable,  they  are  net  bound  by  the  decisions  of  those  courts 
upon  questions  of  general  commercial  law.    Oates  v.  First  Nat.  Bank,  10  Otto,  239. 

§  4625.  The  supreme  court  of  the  United  States  is  not  bound  by  the  decision  of  a  state 
court  upon  a  question  which  arises  under  a  statute  of  that  state,  such  decision  not  being  a 
construction  of  the  statute  but  a  statement  of  general  principles.  Town  of  Venice  v.  Mur- 
dock,  2  Otto,  494. 

§  4626.  In  construing  a  state  statute  a  federal  court  is  bound  by  the  construction  placed 
upon  such  statute  by  the  highest  court  of  that  state.  But  upon  a  question  of  general  juris- 
prudence not  depending  for  its  support  upon  any  provision  of  the  state  law,  a  federal  court 
is  bound  by  decisions  of  the  supreme  court  of  the  United  States.  Crooks  v,  Stuart,  7  Fed.  R., 
800. 

§  4627.  In  questions  of  a  commercial  and  general  nature,  such  as  questions  of  insurance 
law,  the  federal  courts  will  not  be  bound  by  decisions  of  the  state  courts.  Robinson  o.  Com- 
monwealth Ins.  Co.,  8  Sumn.,  220;  Williams  v.  Suffolk  Ins.  Co.,  8  Sumn.,  270. 

§  4628.  In  deciding  a  question  arising  out  of  the  general  commercial  law  in  respect  to  ne- 
gotiable instruments  the  federal  courts  will  not  be  bound  by  state  decisions.  Jewett  v. 
Hone,  1  Woods,  530. 

§  4629.  It  is  only  decisions  upon  local  questions,  those  which  are  peculiar  to  the  several 
states,  or  adjudications  upon  the  meaning  of  the  constitution  or  statutes  of  a  state,  which 
the  federal  courts  adopt  as  rules  for  their  own  judgments.  Upon  questions  of  general  law 
they  are  not  bound  by  state  decisions.    Galpin  v.  Page,  3  Saw.,  93. 

g  4680.  A  federal  court  is  not  bound  by  the  decision  of  a  court  of  the  state  where  it  sits 
upon  a  general  principle  of  law.    Mohr  v,  Manierre,  7  Biss.,  419. 

§  4681.  The  laws  of  the  states  are  to  be  regarded  by  the  federal  courts  sitting  therein  as 
rules  of  decision  only,  and  not  as  exclusive  or  peremptory  injunctions.  In  controversies  af- 
fecting citizens  of  other  states,  as,  for  example,  foreign  contracts  of  a  commercial  nature,  the 
laws  of  the  state  are  not  the  exclusive  guides  for  judicial  decision.  Van  Reimsdyk  v.  Kane, 
IGall.,  371. 

§  4682.  Upon  a  question  of  commercial  law  a  federal  court  will  not  be  bound  by  the  de- 
cisions of  the  supreme  court  of  the  state  where  it  sits,  especially  when  such  opinion  is  con- 
trary to  that  of  the  whole  mercantile  community,  as  shown  by  uniform  practice,  and  contrary 
also  to  the  general  opinion  of  the  profession.     Bradley  v.  Lill,  4  Biss.,  473. 

g  4688.  In  a  case  affecting  a  citizen  of  another  state  upon  a  question  of  commercial  law  the 
federal  court  will  not  be  bound  by  a  decision  of  the  supreme  court  of  the  state  where  it  sits. 
Schenck  v.  Supervisors  of  Marshall  Co.,  1  Biss.,  633. 

g  4684.  The  circuit  courts  of  the  United  States  administer  the  laws  of  the  states  in  which 
they  sit,  unless  those  laws  are  in  conflict  with  the  constitution  of  the  United  States,  treaties 
or  acts  of  congress,  and,  as  a  general  rule,  regard  the  decisions  of  the  highest  judicial  tribu- 
nals of  the  state  as  conclusive  evidence  of  the  law.  In  cases,  however,  depending  upon  the 
usage  of  commerce  and  the  general  principles  of  commercial  law,  the  federal  courts  will  not 
be  bound  by  decisions  of  the  state  courts.    Meade  v.  Beale,  Taney,  339. 

§  4685.  Although  the  supreme  court  of  Massachusetts  has  decided  that  the  insurer  of  a  ves- 
sel may,  under  an  offer  of  abandonment,  take  possession  of  the  vessel,  repair  and  restore  it  to 
its  owners,  and  thus  perform  the  contract  of  insurance,  the  federal  courts  will  not  follow  this 
decision,  even  when  the  place  of  contract  is  Massachusetts,  for  the  question  is  one  of  general 
law  merchant,  a  state  decision  upon  which  the  federal  courts  do  not  consider  binding,  and 
which  they  will  not  follow  when  they  consider  it  incorrect  at  law.  Such  a  state  decision  is 
no  evidence  of  local*  usage,  except  that  it  existed  at  the  time  when  the  decision  was  rendered. 
Gloucester  Ins.  Co.  v.  Younger,  2  Curt.,  382. 

g  4686.  When  commercial  securities  like  bonds  are  issued  under  state  statutes  at  a  time 
when  there  is  no  authoritative  intimation  that  the  statutes  were  invalid,  and  they  afterward 
fall  into  the  hands  of  bona  fide  holders  for  value,  citizens  of  another  state  or  foreigners,  the 
supreme  court  of  the  United  States  will  not  be  bound  by  after  decisions  of  the  highest  court 
of  the  state  that  the  statutes  are  invalid,  because  the  question  of  validity  or  invalidity  of  the 
securities  under  the  state  constitution  belongs  to  the  domain  of  general  jurisprudence. 
Township  of  Pine  Grove  v.  Talcott,  19  Wall.,  6C6. 

§  4687.  Upon  a  question  of  general  commercial  law,  such  as  whether  a  railroad  company 
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carrying  passengers  for  hire  can  stipulate  not  to  be  answerable  for  negligence,  the  United 
States  courts  are  not  bound  to  follow  the  courts  of  the  state  where  the  case  arises.  Railroad 
Co.  t\  Lock  wood,  17  Wall.,  857. 

§  4638.  Whether  a  certain  paper  is  a  negotiable  promissory  note  or  not  is  to  be  decided  by- 
principles  of  mercantile  law ;  and  state  decisions  bearing  thereon  will  not  fix  the  rule  for  the 
federal  courts;  rather  should  federal  decisions  fix  the  rule  for  state  courts.  Austen  v.  Miller, 
6  McL,  153. 

§  4689.  The  question  of  the  sufficiency  of  a  demand  on  a  promissory  note  is  one  of  general 
commercial  law,  upon  which  the  federal  courts  will  not  be  bound  by  the  decisions  of  the  state 
courts ;  rather  should  the  state  courts  follow  the  decisions  of  the  f edend  supreme  court  upoa 
such  questions.    Browning  v.  Andrews,  8  McL.,  576. 

§  4(>40.  Whether  a  precedent  debt  is  a  good  consideration  for  a  note  is  a  question  of  general 
commercial  law,  a  state  decision  upon  which  does  not  bind  the  federal  courts.  The  circuit 
court  of  the  United  States  for  the  district  of  Ohio  held  such  a  consideration  to  be  good,  con- 
trary to  the  decision  of  the  supreme  court  of  the  state.     Riley  v,  Anderson,  2  McL,  589. 

§  4641.  Although  the  legislature  of  a  state  might  destroy  the  negotiability  of  notes  given 
for  balances  on  an  '*  option  deal,"  until  it  does  so  the  federal  courts  will  apply  to  the  law  mer- 
chant. By  this  law  such  a  note  is  at  most  contra  bonos  mores^  and  not  enforcible  between  the 
original  parties,  but  is  a  valid  cause  of  action  in  the  hands  of  a  bona  fide  purchaser  for  value. 
Third  Nat.  Bank  v,  Harrison,  8  McC,  810.  i 

g  4042.  When  the  power  of  the  federal  courts  is  judicially  invoked  in  regard  to  a  contract 
relating  to  general  commercial  law  they  must  determine  for  themselves  boih  as  to  the  power 
to  make  the  contract  and  its  true  construction.  Held^  that  an  insurance  company  could 
under  its  charter  make  a  parol  contract  of  insurance,  and  was  liable  upon  implied  contracts, 
a  decision  of  the  supreme  court  of  the  state  which  chartered  the  company  to  the  contrary 
notwithstanding.     Hening  v.  United  States  Ins.  Co.,  2  Dill.,  26. 

§  4048.  Where  an  instrument  was  not  strictly  commercial  paper,  governed  by  the  law  mer- 
chant, and  the  contract  therein  set  forth  was  made  and  was  to  be  performed  in  the  state  of 
Georgia,  it  will  be  governed  and  construed  by  the  local  law  of  that  state.  Martin  t\  Bartow 
Iron  Works.*  85  Ga.,  820. 

g  4044.  A  federal  court  will  follow  the  decisions  of  the  state  court  rather  than  those  of  the 
federal  courts  even  upon  a  question  of  commercial  law,  if,  to  follow  the  latter  would,  by  rea- 
son of  the  situation  of  the  parties  and  of  the  subject-matter,  subject  a  party  to  double  pay- 
ment of  the  same  debt,  without  the  possibility  of  relief  from  the  fedend  court.  Soustiby  v. 
Keeley,  7  Fed.  R,  447. 

§  4045.  Even  on  questions  purely  of  commercial  law  the  federal  courts  will  follow  the  de- 
cisions of  the  state  court  rather  than  those  of  the  supreme  court  of  the  United  States  in  casea 
where,  by  reason  of  the  situation  of  the  parties  and  of  the  subject-matter,  it  would  subject  a 
party  to  a  double  payment  of  the  same  debt,  if  the  latter  decisions  were  followed.  So  held  in 
a  case  where,  in  order  to  ayoid  such  double  payment,  the  federal  court  followed  the  state  law 
of  Minnesota,  which  allows  a  third  party  to  sue  on  a  contract  made  for  his  benefit,  although 
the  supreme  court  of  the  United  States  had  decided  that  such  a  suit  would  not  lie.  Soustiby 
V,  Keeley,  11  Fed.  R.,  578. 

§  4040.  The  United  States  supreme  court  holds  that  the  assumption  of  a  vendor's  debts  by 
the  purchaser  of  a  stock  does  not  render  the  purchaser  liable  to  the  veiidor*s  creditors,  but 
the  state  courts  of  Minnesota  hold  the  reverse;  and,  although  this  is  a  question  of  commercial 
law,  decisions  of  state  courts  upon  which  are  not  generally  followed  by  the  federal  courts, 
yet  since  to  follow  the  United  States  supreme  court  would  subject  such  purchaser  first  to  at- 
tachment by  vendor*s  creditors  on  the  ground  that  the  sale  was  void  for  want  of  considera- 
tion, and  secpnd  to  the  payment  of  the  vendor's  debts  in  the  state  courts  because  the  sale 
was  valid,  the  federal  circuit  courts  will  follow  the  state  courts  to  prevent  injustice.  Sousteby 
V.  Keeley,  3  McC.,  108. 


XXIX.  State  Practiob  in  Federal  Coubts. 

BUMMART  —  Does  not  apply  to  equity,  §  4647.— Ifcanin^  of  word  ** practice,**  §  iMS.— State 
practice  adopted  by  act  of  1873  f section  916,  Revised  Statutes),  §  4649.— Section  9U,  Re- 
vised  Statutes,  not  affecting  proceedings  after  judgment,  S4650. —  Scope  of  section  914, 
Revised  Statutes,  §  4651. — Suit  in  rein  is  common-taw  cause  within  statute,  §  4652. 

§  4647.  In  the  circuit  court  an  equitable  defense  to  an  action  at  law  is  not  permitted,  though 
in  accordance  with  state  practice.    Butler  i;.  Young,  g§  4658,  4654. 
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« 

§  4648.  Practice  means  the  rules  adopted  by  every  court  to  facilitate  the  transaction  of  the 
business  before  it  in  a  proper  and  orderly  manner.    Ibid, 

§  4649.  The  act  of  June  1,  1872  (section  916,  Revised  Statutes),  abrogated  all  rules  of  the 
federal  courts  inconsistent  with  state  practice  in  common-law  cases,  and  adopted  the  practice 
of  the  state  courts  in  all  cases  where  practicable.  Republic  Ins.  Co.  v.  Williams,  §§  4655, 
4655. 

§  4650.  Section  fi^l4,  Revised  Statutes,  does  not  extend  to  proceedings  after  judgment. 
United  States  v.  Train,  §§  4657,  4658. 

§  4651.  The  object  of  this  section  was  to  assimilate  the  form  and  manner  in  which  the 
parties  should  present  their  claims  and  defenses  to  those  prevailing  in  the  courts  of  the  state ; 
but  there  are  many  state  rules  and  statutes  relating  to  practice  which  are  not  included  in  its 
scope.    Ibid. 

g  4653.  A  suit  in  rem  for  forfeiture  under  the  internal  revenue  laws  is  a  common-law  cause, 
under  Revised  Statutes,  section  916,  adopting  the  practice  and  proceedings  of  state  courts; 
in  such  a  suit,  proceedings  supplementary  to  execution  may  be  taken  in  accordance  with  the 
state  practice.    A  Quantity  of  Manufactured  Tobacco,  g  4659. 

LNOTES.— See  g§  4660-4883.] 

BUTLER  V.  YOUNG. 
(Circuit  Court  for  Ohio:  1  Flippin,  276-280.    1872.) 

Opinion  by  Sherman^,  J. 

Statement  of  Facts. —  This  is  an  action  at  law  brought  to  recover  posses- 
sion of  certain  lots  in  the  city  of  Toledo.  It  was  brought  since  the  enactment 
of  the  act  of  congress  of  June  1, 1872,  providing  for  the  adoption  by  the  fed- 
eral courts  of  the  practice,  pleadings  and  forms  of  procedure  as  prescribed  by 
the  laws  of  this  state.  The  petition  is  in  the  form  required  bj^^  the  Ohio  code. 
The  answer  traverses  and  denies  in  proper  form  the  allegations  of  the  peti- 
tion, and  then  proceeds  by  way  of  a  cross-petition  to  set  up  a  purely  equitable 
defense,  and  prays  for  equitable  relief.  This  part  of  the  answer  the  plaintiff 
moves  to  strike  off. 

§  4653.  Jn  the  United  States  circuit  court  an  equiialle  defense  to  an  action 
of  ejectment  is  not  permitted,     A  hill  in  equity  7mist  be  filed. 

Under  the  practice,  as  established  by  the  Ohio  code,  this  would  be  a  good 
answer,  and  the  courts  could  proceed  under  it  and  determine  the  rights  of  the 
parties,  both  legal  and  equitable;  but  it  is  claimed  by  the  plaintiff  that  the 
act  of  congress  in  question  does  not  adopt  the  entire  code  of  Ohio.  That  act 
of  congress  is  as  follows: 

"That  the  practice,  pleadings  and  forms  and  modes  of  proceedmgs,  in  other 
than  equity  and  admiralty  causes,  in  the  circuit  and  district  courts  of  the 
United  States,  shall  conform,  as  near  as  may  be,  to  the  practice,  pleadings  and 
forms  of  proceedings  existing  in  like  causes  in  courts  of  record  of  the  state  in 
which  said  circuit  and  district  courts  are  held." 

It  will  thus  be  seen  that  this  law  requires  of  this  court  to  conform  its  prac- 
tice, pleadings  and  form  of  proceedings  to  those  of  the  state  of  Ohio;  x'et  it 
expressly  excepts  causes  in  equity  and  admiralt3\  This  distinction  between 
law  and  equity  is  recognized  by  the  United  States  constitution.  Hence  the 
exception  is  made  in  this  statute  as  to  causes  in  equity.  Thus,  in  section  2, 
article  3,  of  the  constitution,  it  is  declared  that  "the  judicial  power  of  the 
United  States  shall  extend  to  all  cases  in  law  and  equity  arising  under  this 
constitution,  the  laws  of  the  United  States,"  etc.  The  acts  of  congre&s  of  17S9 
and  1792,  which  are  the  organic  laws  of  this  court,  broadly  and  clearly  distin- 
guish between  remedies  at  law  and  in  equity.  The  supreme  court  of  the 
United  States  has  had  repeatedly  the  same  question  before  it,  arising  in  cases 
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brought  from  states  that  had  abolished  the  distinction  between  law  and  equity. 
The  most  noted  case  is  that  of  Bennett  v.  Butterworth,  11  How.,  669,  and 
adopted  and  affirmed  in  cases  reported  in  20  How.,  22;  Bacon,  Synington  & 
Rogers  v,  Howard,  and  Fenn  v.  Holme,  21  How.,  486.  This  case  came  up  from 
Texas,  where,  by  statute,  the  forms  and  rules  of  pleading  have  been  abolished, 
and  there  is  no  distinction  in  its  courts  between  cases  at  law  and  in  equity. 
Chief  Justice  Taney  says:  "  Whatever  may  be  the  laws  of  Texas  in  this  respect, 
they  do  not  govern  the  proceedings  in  the  courts  of  the  United  States;  and 
although  the  forms  and  practice  in  the  state  courts  have  been  adopted  in  the 
circuit  and  district,  yet  the  adoption  of  the  state  practice  must  not  be  under- 
stood as  confounding  the  principles  of  law  and  equity,  nor  as  authorizing  legal 
and  equitable  claims  to  be  blended  together  in  one  suit.  The  constitution  of 
the  United  States,  in  creating  and  defining  the  judicial  power  of  the  general 
government,  establishes  this  distinction  between  law  and  equity,  and  a  party 
who  claims  a  legal  title  must  proceed  at  law,  and  may  undoubtedly  proceed 
according  to  the  forms  of  practice  in  such  cases  in  the  state  courts.  But  if  the 
claim  be  an  equitable  one,  he  must  proceed  according  to  the  rules  prescribed, 
regulating  proceedings  in  equity  in  the  courts  of  the  United  States." 

These  decisions  of  the  supreme  court,  the  provisions  in  the  acts  of  congress, 
and  the  constitutional  provisions,  I  deem  decisive  of  the  question  before  me; 
even  if  the  act  of  June  1,  1872,  now  under  consideration,  did  not  expressly 
except  equity  cases  from  its  operation,  it  could  not  be  recognized  as  valid. 
Because  of  the  constitutional  proviso,  I  hold  that  neither  congress  nor  the 
courts  can  do  away  the  distinction  between  law  and  equity,  nor  the  forms 
used,  nor  the  causes  and  reasons  which  distinguish  the  one  from  the  other. 
In  the  case  before  us  the  plaintiff  .claims  a  cause  of  action  at  law.  The  de- 
fendants set  up  a  defense  that  is  an  equitable  one,  properly  cognizable  in  a 
court  of  equity.  He  cannot  set  up  such  a  defense  in  answer  to  an  action  at 
law.     He  must  file  his  bill  in  chancery 

§  4654.   What  is  ''practice:' 

I  might  stop  here,  as  the  reasons  above  given  are  decisive  of  this  motion; 
but  it  was  claimed  in  the  argument  of  this  case,  as  it  has  been  frequently  in 
other  similar  cases  of  late,  that,  as  the  plaintiff  has  brought  these  defendants 
into  this  court  and  adopted  the  form  of  pleading  used  in  the  state  courts  as 
against  them,  that  the}'^  have  the  right  in  the  defense  to  use  the  same  mode  of 
pleading  allowed  by  the  state  practice,  and  that  congress,  in  using  the  terra 
** practice"  in  the  act  in  question,  intended  the  parties  should  use  the  same 
forms  and  possess  the  same  rights  that  they  had  in  the  state  courts.  In  an- 
swer to  this,  it  may  be  suggested  that  too  wide  and  general  meaning  and 
definition  is  given  to  the  word  "  practice."  According  to  Bouvier,  and  adopted 
by  Webster,  it  is  "  the  form,  manner  and  order  of  conducting  and  carrying 
on  suits  and  prosecutions,  through  their  various  stages,  according  to  the 
principles  and  rules  laid  down  by  the  courts."  According  to  this  definition, 
the  word  ''practice"  means  the  rules  adopted  by  every  court  to  facilitate  the 
transaction  of  the  business  before  it  in  a  proper  and  orderly  manner.  Some- 
times these  rules  are  printed  and  called  "rules  of  practice."  Sometimes  they 
are  embodied  in  statutes;  but  perhaps  as  frequently  they  are  unwritten,  but 
well  known  and  recognized  by  the  bar  and  enforced  by  the  court.  By  virtue  of 
the  law  in  question,  and  in  this  sense  and  meaning,  this  court  wmII  and  has 
adopted  the  practice  of  the  state  courts  of  Ohio,  but,  in  doing  this,  no  con- 
struction will  be  given  to  this  law  that  will  in  an}^  manner  change,  alter  or 
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add  to  the  jurisdiction  of  the  United  States  coarts,  nor  deprive  any  suitor  in 
those  courts  of  any  substantial  right  conferred  upon  him  by  any  act  of  con- 
gress; nor  will  we  hold  that  any  positive  statutory  regulation  of  the  practice 
in  this  court  is,  by  implication,  repealed  or  changed  by  this  law.  Care  and  cau- 
tion will  be  us  id  that  substantive  rights  given  by  the  state  laws  shall  not  be 
confounded  with  what  is  mere  practice  in  the  state  courts.  In  this  connection 
I  may  mention,  among  other  matters,  the  right  to  bring  an  absent  or  non- 
resident defendant  into  court  by  publication,  or  the  right  to  a  second  trial, 
which  are  not  matters  of  mere  practice,  but  are  substantial  rights  conferred 
by  the  statute  of  the  state,  and  in  my  opinion  were  not  contemplated  by  con- 
gress by  the  law  in  question  to  be  given  to  parties  in  this  court. 

By  virtue  of  this  law,  the  forms  and  distinctions  between  actions  of  law,  and 
the  forms  of  pleading  that  were  used  in  common-law  courts,  are  abolished^ 
and  the  requisitions  and  forms  of  pleading,  and  the  rules  governing  them,  as 
adopted  and  required  by  the  Ohio  code,  will  be  used  and  recognized,  on  the 
law  side  thereof,  by  this  oourt.  '^  John  Doe,"  the  common  counts  and  the 
general  issue  have  no  longer  a  home  or  habitation  in  this  state,  and,  like  many 
other  past  joys  and  pleasures,  will  soon  be  forgotten.  The  various  kinds  of 
process,  writs,  forms  of  journal  entries,  and  modes  of  proceedings  in  court, 
must  conform  to  the  practice  of  the  state  courts,  and  the  state  statutes,  and 
the  rules  and  decisions  of  the  state  courts  on  these  subjects,  must  bo  the  rule 
of  decision  and  practice  in  the  United  States  courts. 

REPUBLIC  INSURANCE  COMPANY  v.  WILLIAMS. 
(Circuit  Court  for  W^isconsin:  8  Bissell,  870-874.    1872.) 

Statement  of  Facts. —  Motion  to  set  aside  a  judgment  by  default  ren- 
dered against  the  defendant  at  the  La  Crosse  term.  According  to  the  prac- 
tice in  the  state  courts  the  suit  was  instituted  by  service  of  summons;  the 
complaint  was  not  served,  but  merely  filed,  defendant  being  required  to  an- 
swer within  twenty  days,  which  he  did  not  do,  whereupon  the  plaintiff  ob- 
tained judgment  by  default. 

§  4655.  By  the  act  of  July  7,  1872^  all  of  the  rules  of  this  court  inxx>nsist^nt 
with  the  state  practice  in  common-law  cases  were  abrogated^  and  the  practice  of 
ths  state  courts  adopted. 

Opinion  by  Hopkins,  J. 

Judging  from  the  moving  papers  the  defendant's  attorney  is  not  aware  of 
or  has  not  given  proper  effect  to  the  change  in  the  practice  established  by 
section  5  of  the  act  entitled  "  An  act  to  further  the  administration  of  jus- 
tice," approved  June  1,  1872,  which  reads  as  follows:  "That  the  practice, 
pleadings,  forms  and  modes  of  proceeding  in  other  than  equity  and  admi- 
ralty cases  in  the  circuit  and  district  courts  of  the  United  States  shall  conform 
as  near  as  may  be  to  the  practice,  pleadings,  forms  and  modes  of  proceeding 
existins:  at  the  time  in  like  causes  in  the  courts  of  record  of  the  states  within 
which  such  circuit  or  district  courts  are  held,  any  rule  of  court  to  the  con- 
trary notwithstanding."  That  abrogated  all  rules  of  this  court  inconsistent 
with  the  state  practice  in  common-law  cases,  and  adopted  the  practice  of  the 
state  courts,  and  required  the  United  States  circuit  and  district  courts  to  con- 
form to  such  practice  in  all  cases  where  practicable.  No  discretion  is  left  to 
the  courts  except  upon  the  question  as  to  how  near  it  was  possible  to  follow 
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the  state  practice,  for  the  act  certainly  adopts  it  in  all  oases  where  it  can  be 
conformed  to  by  the  courts. 

Congress  obviously  intended  by  the  act  to  remove  the  double  system  of 
practice,  pleading  and  proceeding  existing  in  many  of  the  states  in  common- 
law  cases,  and  to  establish  in  each  state  a  uniform  practice  with  the  state 
courts,  so  that  the  members  of  the  bar  would  not  have  to  proceed  differently 
in  the  federal  than  in  the  state  courts.  It  is  a  great  relief  to  the  profession 
in  those  states  where  the  code  practice  exists,  and  under  which  most  of  the 
profession  have  been  educated,  to  say  nothing  of  the  advantages  of  that  sys- 
tem over  the  old.  It  is  now  sixteen  years  since  the  adoption  of  the  code 
here,  and  a  large  majority  of  the  lawyers  have  come  to  the  bar  under  that 
practice,  and  are  not  familiar  with  the  common-law  practice  as  it  has, hereto- 
fore existed  in  this  court,  and  they  have  consequently  looked  upon  this  court 
as  a  kind  of  foreign  tribunal  and  have  not  availed  themselves  of  its  privi- 
leges. 

Now,  as  this  court  has  the  power  and  is  required  to  conform  to  the  exist- 
ing state  practice,  it  will  do  so  as  far  as  practicable.  I  shall  endeavor  to  as- 
similate the  practice  as  far  as  possible,  and  to  that  end  shall  give  it  a  generous 
interpretation. 

The  summons  is  treated  as  the  process,  and  by  the  act  is  required  to  be 
tested^  so  that  it  must  be  issued  by  the  clerk  in  all  cases.  It  may  be  served 
with  or  without  a  copy  of  the  complaint,  and  if  without,  the  defendant  must 
proceed  as  in  the  state  courts  to  obtain  a  copy  of  it,  and  the  same  delays  will 
attach.  Parties  wishing  to  commence  suit  can  send  to  the  clerk  a  prascipe,  or 
direction  to  issue  summons,  for  relief  or  for  the  recovery  of  money  on  con- 
tract, stating  the  amount  and  claim  for  interest  as  they  desire  it  to  be  stated 
in  the  summons.  They  may  file  complaint  then  or  not,  in  their  discretion, 
and  the  clerk  will  prepare  the  summons  in  that  respect  so  as  to  meet  the  case. 

I  have  felt  it  due  to  the  profession  to  make  these  general  remarks  on  the 
practice  under  the  recent  act  of  congress,  as  this  court  has  not  published  any 
rules  since  its  enactment,  and  parties  may  be  misled,  as  the  defendant  in 
this  case  undoubtedly  has  been,  by  the  printed  rules  distributed  before  its  pas- 
sage. In  short  it  is  expected  the  practitioners  in  this  court  will  adopt  the 
practice  and  forms  of  proceeding  used  in  the  state  courts  in  common-law  cases, 
and  the  regularity  of  the  proceedings  will  be  determined  by  the  state  laws 
and  the  decisions  of  the  state  courts  thereon. 

§  4656.  Wisconsin  practice  aa  to  the  opening  of  judgments  rendered  hy  default 
constrtied.    • 

This  being  an  application  to  open  judgment  regularly  entered  by  default, 
according  to  the  state  practice,  it  becomes  necessary  to  examine  and  ascertain 
the  requirements  of  the  state  courts  to  open  a  judgment  entered  under  such 
circumstances.  As  I  understand  the  practice,  they  require  the  defendant,  in 
all  cases,  to  prepare  and  serve  a  copy  of  the  proposed  answer,  duly  verified, 
an  aflSdavit  excusing  the  default  and  an  affidavit  of  merits.  Mowry  v.  Hill,  11 
Wis.,  232;  Burnham  v.  Smith,  11  id.,  258;  Johnson  v.  Eldred,  13  id.,  482.  Al- 
though, under  the  decision  of  The  Town  of  Omro  v.  Ward,  19  Wis.,  232,  such 
affidavit  may  not  be  absolutely  necessary,  it  would,  however,  be  safe  to  always 
file  one.  The  defendant  not  having  complied  with  these  requirements,  tbis 
motion  is  denied ;  but  as  the  practice  is  new  and  unsettled,  it  is  denied  without 
prejudice  to  renew  on  proper  papers. 

I  have  received  numerous  letters  from  attorneys  inquiring  as  to  the  mode  of 
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proceeding  in  commencing  suits,  as  to  the  form  of  pleadings,  and  as  to  verify- 
ing pleadings,  and  as  to  how  to  obtain  copies  of  complaint  when  not  served 
with  summons,  etc.,  the  answer  to  which  is  obvious:  Consult  and  follow  the 
state  practice,  which  is  all  that  is  necessary  to  render  proceedings  regular,  as 
it  is  by  the  act  above  quoted  adopted  as  the  practice  of  this  court. 

From  the  moving  papers  it  appears  that  the  defendant's  counsel  intended 
to  demur  to  the  complaint.  That  presents  a  question  that  I  do  not  find  dis- 
cussed or  decided  in  the  state  courts,  and  it  may  not,  and  probably  would  not, 
arise  there,  as  an  appeal  from  the  judgment  might  present  the  same  question. 
But  in  this  court  writs  of  error  do  not  lie  from  a  judgment  of  less  than  §2,000, 
60  that  a  different  practice  on  that  question  might  be  essential  here  to  prevent 
a  denial  of  justice.  It  is  unnecessary,  however,  at  this  time,  to  dispose  of  that 
question. 

UNITED  STATES  v,  TRAIN. 
(Circuit  Court  for  Massachusetts:  12  Federal  Reporter,  852-654.    1882.) 

Opinion  by  Gray,  J. 

Statement  of  Facts. —  This  is  a  motion  to  dismiss  a  writ  of  error  sued  out 
by  the  United  States  to  reverse  a  judgment  of  the  district  court  in  favor  of 
the  defendants  in  error  in  an  action  at  law  brought  against  them  as  sureties 
on  the  bond  of  a  paymaster  in  the  navy. 

The  case  was  tried  in  the  district  court  at  October  term,  1880.  The  verdict 
for  the  defendants  was  returned  on  the  12th  of  January,  1881,  the  term  ended 
on  the  14th  of  March,  1881,  and  the  case  was  continued  to  the  next  term,  at 
which,  on  the  9th  of  April,  a  bill  of  exceptions  was  filed  by  the  United  States, 
which  the  parties,  by  stipulation  in  writing,  agreed  should  have  the  same  force 
and  effect  as  if  it  had  been  filed  on  the  last  day  of  the  term  at  which  the  ver- 
dict was  rendered,  and  which  was  afterwards  allowed  by  the  district  judge 
and  ordered  to  be  filed  as  of  the  date  of  the  verdict  before  the  jury  left  the 
bar. 

The  ground  of  the  motion  to  dismiss  is  that  the  bill  of  exceptions  was  not 
filed  within  three  days  after  the  verdict,  or  within  such  further  time,  not  ex- 
ceeding five  days,  unless  b}^  consent  of  the  adverse  party,  as  the  judge  might 
allow,  in  accordance  with  the  rule  prescribed  by  the  statutes  of  Massachusetts 
in  the  case  of  exceptions  to  the  rulings  of  a  judge  of  the  supreme  judicial 
court,  or  of  the  superior  court.  Mass.  Gen.  St.,  ch.  115,  §  7;  Mass.  Pub.  St., 
oh.  153,  §  8;  Com.  v.  Greenlaw,  119  Mass.,  208. 

§  4657.  T/ie  j?7*ovision9  of  Revised  Statutes^  section  914^  do  not  extend  to  the 
means  of  enforcing  or  revising  a  decision  once  made. 

The  defendants  rely  upon  section  914  of  the  Revised  Statutes,  re-enacting 
the  fifth  section  of  the  act  of  congress  of  June  1, 1872,  chapter  255,  and  provid- 
ing that  "  the  practice,  pleadings  and  forms  and  modes  of  proceedings  in  civil 
causes,  other  than  equity  and  admiralty  causes,  in  the  circuit  and  district 
courts,  shall  conform  as  near  as  may  be  to  the  practice,  pleadings  and  forms 
and  modes  of  proceedings  existing  at  the  time  in  like  causes  in  the  courts  of 
record  of  the  state  within  which  such  circuit  or  district  courts  are  held,  any 
rule  of  court  to  the  contrary  notwithstanding." 

But  the  context  of  the  act,  and  the  judgments  of  the  supreme  court,  show 
that  this  provision  is  not  to  be  understood  in  the  broadest  sense,  nor  as  extend- 
ing to  the  means  of  enforcing  or  revising  a  decision  once  made.    That  this  sec- 
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tion  does  not  extend  to  proceedings  after  judgment  appears  by  the  very  next 
section,  making  special  and  peculiar  provisions  as  to  attachment,  execution 
or  other  process  against  a  defendant's  property,  and  borrowing  from  the  laws 
of  the  state  those  remedies  only  which  already  exist,  or  which  may  be 
adopted  by  rule  of  the  federal  courts. 

§  4658.    What  is  the  object  of  lievised  Statutes,  section  91i. 

The  object  of  the  former  section  was  to  assimilate  the  form  and  manner  in 
which  the  parties  should  present  their  claims  and  defenses,  in  the  preparation 
for  and  trial  of  suits  in  the  federal  courts,  to  those  prevailing  in  the  courts  of 
the  state.  It  does  not  include  state  statutes  requiring  instructions  to  the  jury 
to  be  reduced  to  writing;  or  permitting  such  instructions  and  certain  papers 
read  in  evidence  to  be  taken  by  the  jury  when  they  retire;  or  requiring  the 
jury  to  be  directed,  if  they  return  a  general  verdict,  to  find  specially  upon 
particular  questions  of  fact  involved  in  the  issues.  Nudd  v.  Burrows,  91  U.  S., 
426;  Sawin  v.  Kenny,  93  U.  S.,  289;  Indianapolis  &  St.  L.  E.  E.  v.  Horst,  id., 
291 ;  West  v.  Smith,  101  U.  S.,  263.  It  does  not  apply  to  motions  for  a  new 
trial,  nor,  whatever  rule  may  be  prescribed  by  the  statutes  of  the  state  upon 
that  subject,  does  it  control  or  affect  the  power  of  the  federal  courts  under 
the  judiciary  act  of  September  24,  1789,  chapter  20,  section  17,  and  under  sec- 
tion 726  of  the  Eevised  Statutes,  to  grant  or  refuse  a  new  trial  at  their  discre- 
tion. Indianapolis  &  St.  L.  E.  E.  v.  Horst,  above  cited;  Newcomb  v.  Wood, 
97  U.  S.,  681. 

The  reasons  are  yet  stronger  against  construing  it  as  subjecting  to  the  provis- 
ions of  state  statutes  the  manner  or  the  time  of  taking  a  case  from  one  federal 
court  to  another  by  writ  of  error,  bill  of  exceptions  or  appeal.  These  matters 
are  regulated  exclusively  by  the  acts  of  congress,  or,  when  those  are  silent,  by 
rules  derived  from  the  common  law,  from  ancient  English  statutes,  or  from  the 
practice  of  the  courts  of  the  United  States.  Congress  has  provided  that  a 
writ  of  error  from  this  court  to  the  district  court  shall  be  sued  out  within  one 
year  from  the  judgmen^t  below.  E.  S.,  §  635.  And  the  only  regulation  that  it 
has  made  as  to  bills  of  exceptions  is  that  contained  in  section  953  of  the  Ee- 
vised Statutes,  re-enacting  the  fourth  section  of  the  act  of  1872,  and  providing 
that  they  shall  bo  suflSciently  authenticated  by  the  signature  of  the  presiding 
judge,  without  any  seal. 

The  bill  of  exceptions  might  therefore  be  allowed  by  the  judge  at  any  time 
during  the  term  at  which  the  verdict  was  rendered.  Muller  v.  Ehlers,  91  U.  S., 
249 ;  Hunnicutt  v.  Peyton,  102  U.  S.,  333.  And  the  parties  having  agreed  that 
it  should  be  treated  as  if  filed  on  the  last  day  of  that  term,  the  motion  to  dis- 
miss must  be  denied. 

A  QUANTITY  OF  MANUFACTURED  TOBACCO. 
(District  Court  for  New  Yorlc:  10  Benedict,  447-449.    1879.) 

Opinion  by  Choatk,  J. 

Statement  of  Facts. —  The  property  seized  in  this  case  for  violation  of  the 
internal  revenue  laws,  having  been  bonded  and  judgment  having  been  entered 
against  the  stipulators,  and  the  execution  returned  unsatisfied,  the  informants 
have  taken  out  an  order  for  the  examination  of  the  stipulators  in  proceedings 
supplementary  to  execution,  pursuant  to  the  provisions  of  the  statutes  of  the 
state  of  New  York. 
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§  4659.  A  suit  for  forfeiture  of  property  for  violation  of  internal  revenue 
lawe  is  a  ^^  common-law  cause  "  within  the  meaning  of  the  United  States  Revised 
Statutes^  section  916,  and  ^^proceedings  suppUmentary  to  execution  "  may  be  taken 
therein. 

It  is  now  objected  that  this  is  not  a  common-law  cause  within  the  meaning 
of  Revised  Statutes,  section  916,  by  which  section  it  is  provided  that  '*  the 
party  recovering  a  judgment  in  any  common-law  cause  in  any  circuit  or  district 
court  shall  be  entitled  to  similar  remedies  upon  the  same  by  execution  or 
otherwise  to  reach  the  property  of  the  judgment  debtor,  as  are  now  provided 
in  the  like  causes  by  the  laws  of  the  state  in  which  such  court  is  held,  or  by 
any  such  laws  hereafter  enacted,  which  may  be  adopted  by  general  rules  of 
such  circuit  or  district  court."  This  section  is  a  re-enactment  of  statutes  of 
1872,  chapter  255,  section  6  (17  Stat,  at  Large,  197).  This  statute  in  section  5 
refers  to  the  practice,  pleading  and  mode  of  proceeding  in  '^  other  than 
equity  and  admiralty  causes  in  tbe  circuit  and  district  courts."  Section  6  pro- 
vides for  remedies  by  attachment  and  on  execution,  similar  to  those  in  the 
state  courts  in  ^^  common-law  causes  in  the  circuit  and  district  courts."  The 
expressions  here  used  to  distinguish  between  the  different  classes  of  civil 
causes  of  which  the  circuit  and  district  courts  have  jurisdiction  are  similar  to 
the  expressions  used  in  the  judiciary  act,  so  called  (Statutes  of  1789,  chapter  24), 
*' suits  of  a  civil  nature  at  common  law  or  in  equity." 

The  words  thus  used  in  that  act  have  been  held  to  be  used  by  way  of  dis- 
tinction from  "suits  in  admiralty,"  another  principal  branch  of  the  jurisdiction 
of  the  federal  courts  in  civil  causes.  And  the  expression, "  suits  of  a  civil  nature 
at  common  law,"  have  been  held  to  be  not  exclusively  such  suits  as  in  respect 
to  the  nature  of  the  cause  of  action  or  the  method  of  proceeding  were  main- 
tainable at  tbe  common  law;  but  to  include  suits  to  enforce  legal  as  distin- 
guished from  equitable  rights,  though  authorized  wholly  by  statute  and 
prosecuted  by  a  form  of  procedure  not  according  to  the  forms  of  the  common 
law.  Parsons  v.  Bedford,  3  Pet.,  433;  United  States  v.  Block  121, 3  Biss.,  208. 
The  statute  of  1872  makes  a  similar  distinction,  and  must  obviously  have  a 
similar  construction ;  and  a  proceeding  to  enforce  a  forfeiture  like  the  present 
suit  is  a  " suit  of  a  civil  nature  at  common  law,"  or  "a  common* law  cause" 
within  tbe  meaning  of  this  act,  as  distinguished  from  an  equity  or  an  admiralty 
cause.  It  is  brought  to  enforce  a  "  legal "  as  distinguished  from  an  "  equitable  " 
right.  It  has  no  reference  whatever  to  any  maritime  right  or  obligation. 
It  cannot,  therefore,  be  considered  an  admiralty  cause.  Although  it  is  com- 
menced by  a  seizure,  and  some  of  the  remedies  applied  in  tbe  course  of  the 
suit  are  perhaps  adopted  from,  or  at  least  are  similar  to,  those  which  are  ap* 
plicable  to  proceedings  in  rem  in  admiralty,  3'et  the  suit  is  in  the  essential 
feature  of  the  mode  of  trial  treated  as  a  common-law  cause.  It  is  tried  with 
a  jury  and  results  in  a  personal  judgment.  The  case  of  Phillips  v.  The  Blanche 
Page,  7  Reporter,  326,  in  which  it  was  held  that  the  proceedings  supple- 
mentary to  execution  could  not  be  taken  against  stipulators  in  an  admiralty 
cause,  has  no  application.  Admiralty  causes  are  excluded  from  the  sixth  sec- 
tion of  the  act  of  1872. 

The  objection  is  therefore  overruled. 

g  4660.  Generally.—  Parties  eDtitled  to  eae  in  the  courts  of  the  United  States  are»  in  gen- 
eral, entitled  to  pursue  in  such  courts  aU  the  remedies  which  the  local  laws  of  the  state  au- 
thorize to  be  pursued  in  its  own  courts.    Ex  parte  Biddle,  2  Mason,  472. 
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§4661.  A  state  statute  cannot  affect  the  modes  of  procedure  in  a  court  of  the  United 
States,  except  so  far  as  it  is  adopted  by  congress  or  by  the  court  acting  under  the  authority  of 
congress.    Keary  r.  Farmers'  Bank  of  Memphis,  16  Pet,  89. 

§  46<t2,  A  state  law,  prescribing  rules  of  practice,  has  no  efficacy  proprio  vigore  in  the 
courts  of  the  United  States,  It  can  only  be  made  effectual  by  adoption  in  the  proper  manner. 
Mayor  v.  Lord,  9  Wall.,  409. 

g  4608.  There  can  be  no  just  ground  of  complaint  when  the  courts  of  the  United  States 
adopt  the  process  of  the  courts  of  the  state.    Pollock  v.  Lawrence  Co.,*  2  Pittsb.  R.,  137. 

g  4664.  State  laws  cannot  control  the  exercise  of  the  powers  of  the  national  government  or 
in  any  manner  limit  or  affect  the  operation  of  the  process  or  proceedings  in  the  national 
courts.  The  whole  efficacy  of  such  laws  in  the' courts  of  the  United  States  depends  upon  the 
enactments  of  congress.     Oelrichs  v.  Pittsburgh,*  2  Pittsb.  R.,  98. 

§  4665.  Congress  may  adopt  such  state  laws  directly,  by  substantive  enactment,  or  they  may 
confide  the  authority  to  adopt  them  to  the  courts.     Ibid, 

§  4666.  The  courts  of  the  United  States  are  not  governed  by  the  practice  of  the  state  courts, 
unless  adopted  by  some  law  of  the  United  States  or  by  some  rule  of  court  made  in  pursuance 
of  an  act  of  congress.     Pomeroy  v.  Manin,  2  Paine,  476. 

g  4667.  A  state  statute  regulating  process  does  not  take  effect  in  a  court  of  the  United  States 
until  adopted  by  rule.     Campbell  v,  McManus,  5  McL.,  107. 

§  4668.  Any  acts  of  a  state  legislature  in  relation  to  final  process,  passed  since  1828,  are  of 
no  force  in  the  courts  of  the  United  States  unless  adopted  by  rules  of  court,  according  to  the 
provisions  of  the  act  of  1828  in  relation  thereto.    Bronson  v,  Kinzie,  1  How.,  811. 

g  466i>.  And  although  such  state  laws  may  have  been  so  adopted,  yet  they  are  inoperative 
and  of  no  force  if  in  conflict  with  the  constitution  or  any  act  of  congress.     Ibid, 

§  4670.  State  laws  cannot,  by  their  own  force,  affect  the  process  or  proceedings  of  the  fed- 
eral courts.    Beers  v,  Houghton,*  9  Pet.,  829. 

§  487 1 .  Under  the  process  acts  of  1792  and  1828  the  federal  courts  have  power  by  their  rules 
to  niter  and  add  to  the  processes,  whether  mesne  or  final,  and  to  regulate  the  modes  of  pro- 
ceedings in  suits  and  upon  process.    Ibid, 

%  4073.  The  act  of  1828,  in  adopting  the  mesne  processes  and  modes  of  proceeding  in  suits 
at  common  law  then  existing  in  the  highest  courts  of  the  respective  states,  included  all  reg- 
ulations of  state  laws  as  to  bail  and  exemptions  from  arrest.     Ibid, 

§  4673.  The  act  of  May  26,  1824,  which  was  not  repealed  or  modified  by  section  7  of  the 
act  of  March  2,  1867,  requires  the  practice  in  the  federal  courts  of  Louisiana  to  conform  to 
that  of  the  district  courts  of  that  state.     Moncure  v,  Zunts,  11  Wall.,  410. 

§  4674.  Under  the  act  of  May,  1828,  the  rules  of  procedure  of  the  various  states  in  regard  to 
final  process  were  made  rules  of  the  federal  courts ;  and  such  courts  were  authorized  to  adopt 
from  time  to  time  any  changes  that  might  be  made  therein  by  the  various  states ;  but  this 
provision  does  not  permit  a  federal  court  to  adopt  such  a  change  only  in  part  or  to  alter  it  in 
a:iy  respect.    McCracken  t;.  Hay  ward,  2  How.,  008. 

g  4675.  The  effect  of  the  act  of  June  1,  1872,  upon  the  pleading  and  practice  of  the  federal 
courts  was  to  cause  the  federal  courts,  in  all  cases  except  admiralty  and  equity  cases,  to  adopt 
the  practice  of  the  state  in  which  they  were  respectively  held,  and  to  abrogate  all  rules  of 
their  own  inconsistent  with  such  practice.  Republic  Ins.  Co.  v,  Williams,*  10  Int.  Rev.  Rec, 
174. 

§  4676.  The  distinction  between  law  and  equity  is  recogpoized  in  the  constitution ;  and  no 
act  of  congress  or  rule  of  court  can  do  away  with  such  distinction  in  a  federal  court.  There- 
fore, in  such  court,  an  equitable  defense  can  never  be  pleaded  at  law.  In  the  act  of  June  1, 
1872,  providing  for  the  adoption  of  the  state  practice  in  the  federal  courts,  the  word  **  prac- 
tice "  is  to  be  construed  as  applying  only  to  rules  adopted  by  the  court  to  facilitate  the  trans- 
action of  business  in  a  proper  and  orderly  manner;  and  no  substantive  right  conferred  by  a 
state  statute  can  be  adopted  under  that  act.  Nor  will  any  positive  statutory  regulation  of  the 
practice  of  the  federal  court  be,  by  implication,  repealed  or  changed  by  that  act..  Butler  v. 
Young,*  7  West.  Jur.,  59. 

§  467  7.  Section  914  of  the  Revised  Statutes  applies  only  to  modes  of  procedure  established 
by  state  statutes,  not  to  those  established  by  judicial  construction  of  the  common  law.  San* 
ford  V,  Town  of  Portsmouth,*  2  Flip.,  105. 

§  4678.  The  federal  courts  of  Ohio,  upon  the  admission  of  that  state  into  the  Union  in 
1802,  were  empowered  to  create  a  practice  for  their  own  government.  Held,  under  this 
power  they  may  adopt  the  state  practice  of  Ohio,  and  such  adoption  will  be  valid  whether  by 
written  rule  or  by  usage  merely.    Fullerton  v.  Bank  of  United  States,  1  Pet,  604. 

§  4679.  Where  a  case  has  been  transferred  from  one  circuit  court  to  that  of  an  adjoining 
state,  the  latter  may  proceed  according  to  the  state  practice  of  the  atate  from « which  the  case 
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is  transferred,  and  may  use  for  the  first  time  a  point  of  state  practice  which  has  nerer  been 
employed  by  the  circuit  court  for  that  state.    Supervisors  v.  Rogers,*  7  Wall.,  175. 

j^  4680.  In  the  exercise  of  chancery  jurisdiction  the  federal  courts  do  not  follow  the  prac- 
tice of  the  several  states,  but  the  practice  of  the  courts  of  equity  in  Eugland,  subject  to 
alteration  by  acts  of  congress  and  by  rules  of  court.  In  suits  at  common  law  the  federal 
courts  have  adopted  the  forms  of  writs,  execution  and  other  process  and  the  modes  of  pro- 
ceeding authorized  and  used  under  the  state  laws.  But  writs  and  executions  issuing  from  the 
federal  courts  are  not  controlled  or  restricted  by  any  collateral  regulations  imposed  by  the 
state  law  upon  the  state  courts  to  govern  them  in  the  actual  use,  suspension  or  superseding  of 
them,  unless  such  regulations  have  been  adopted  by  the  federal  courts.  Boyle  v.  Zacbarie,  6 
Pet.,  643. 

§  4681.  Enforcing  a  remedy  given  by  state  laws.—  Where  a  state  legislature  has  created 
a  right  and  prescribed  a  remedy  which  is  substantially  consistent  with  the  ordinaiy  modes  of 
proceeding  in  the  federal  courts,  the  remedy  may  be  pursued  in  the  federal  courts.  Lorman 
V,  Clarke,  3  McL.,  568. 

§  4682.  A  state  statute  enabling  a  judgment  creditor  after  a  return  of  "  no  goods"  to  pur- 
sue the  equitable  assets  of  his  debtor,  being  only  a  new  mode  of  procedure  which  is  appro- 
priate to  chancery  powers,  may  be  enforced  in  United  States  courts.  Lammon  v.  Clark,  4 
McL.,  18;  Suydani  v,  Benls,  4  McL.,  13. 

§  4683.  A  state  law  of  Kentucky  giving  one  holding  the  ownership  and  possession  of  land  a 
right  to  bring  an  action  to  remove  a  cloud  upon  his  title  may  be  enforced  by  the  circuit  court 
.for  that  state.     Clark  v.  Smith,  13  Pet.,  195. 

§  4684.  A  petition  ior  partition  among  tenants  in  common  under  the  statutes  of  Massachu- 
setts may  be  brought  in  a  United  States  court.    Ex  parte  Biddle,  2  Mason,  472. 

g  4685.  Where  a  state  statute  provided  that  mortgaged  estates  might  be  redeemed  after  more 
than  twenty  years'  possession,  obtained  without  legal  process,  if,  in  the  opinion  of  the  supreme 
.court  of  that  state,  such  redemption  was  equitable,  the  circuit  court  of  the  United  States  fol- 
lowed such  statute,  although  it  was  addressed  to  the  state  court,  on  the  ground  that  the  stat- 
ute furnished  the  analogy  of  the  law  which  equity  follows  in  such  cases,  and  because  it  was 
.  a  mere  aflfirraation  of  the  general  principles  upon  which  courts  of  equity  act  in  allowing  or 
refusing  a  redemption.     Dexter  v,  Arnold,  3  Sumn.,  152. 

§  4686.  The  insolvent  law  of  Rhode  Island  having  been  in  operation  at  the  date  of  the  pro- 
cess act  of  May  19,  18:^8  (4  Stat,  at  Large,  278),  that  section  of  the  insolvent  law  relating  to 
imprisonment  on  execution  was  adopted  by  the  process  act;  but  the  provision  for  the  staying 
of  proceedings  against  the  debtor  on  his  filing  a  petition  in  insolvency  is  addressed  exclu- 
sively to  the  state  court  and  not  to  the  circuit  court,  although  the  latter  court  might  possibly 
exercise  the  power  in  a  proper  case.     In  re  Hopkins,  2  Curt.,  667. 

§  4687.  Effect  of  changes  in  practice  of  state  court. —  A  rule  of  state  practice  made  after 
.the  statute  .by  which  state  practice  is  adopted  for  the  federal  courts  is  not  binding  on  the  lat- 
ter.  Bayard  v.  Mandeville,*  4  Wash.,  445;  Yaw  v.  Mead,*  6  McL.,  272;  Brewster  v.  Gelston,* 
.1  Paine,  428. 

§  4688.  When  the  rules  of  practice  of  a  state  court  have  been  adopted  by  the  federal  court 
a  subsequent  change  in  the  former  does  not  effect  a  similar  change  in  the  rules  of  the  federal 
court.    .Anonymous,*  Pet.  C.  C,  1. 

^4680.  The  process  act  of  1792  adopted  the  practice  of  the  state  courts  as  then  existing, 
and  did  not  adopt  such  changes  as  might  thereafter  be  made  by  the  state  courts  or  legisla- 
tures, though  enabling  the  various  courts  so  to  do.     United  States  v.  Stevenson,*  1  Abb.,  495. 

§  4699.  A  writ  of  right  having  formerly  existed  in  Massachusetts  may  be  resorted  to  in  the 
circuit  court  for  that  state  though  abolished  in  the  state  courts.  Homer  v.  Brown,*  16  How., 
354. 

§  4691.  When  the  state  practice  as  to  summoning  jurors  and  as  to  their  qualifications  had 
been  adopted  for  the  federal  courts,  a  change  in  the  state  practice  does  not  effect  a  change 
in  the  practice  of  the  federal  court  until  it  is  expressly  adopted.  Alston  v.  Manning,*  Chasers 
Dec,  460. 

§  4692.  So  far  as  the  process  act  of  1792  adopts  for  the  federal  courts  the  state  laws  regulat- 
ing  the  modes  of  process  in  suits  at  common  law,  the  adoption  is  expressly  confined  to  those 
in  force  in  September,  1789,  and  a  state  process  act  passed  after  that  time  is  not  applicable  to 
these  courts.  The  processes  thus  adopted  are  subject  to  such  alteration  as  the  supreme  court 
deems  proper.     Way  man  t;.  Southard,  10  Wheat.,  1. 

§  4696.  When  the  state  processes  and  the  proceedings  thereon  were  originally  adopted  by 
the  courts  of  the  United  States  under  the  acts  of  congress,  all  the  incidents  thereto,  then  ex- 
isting under  the  state  laws,  were  by  implication  and  intendment  of  law  also  adopted.  But 
no  changes  in  .the  state  law  subsequently  made  can  affect  the  practice  as  to  such  processes  as 
tt  stood  at  the  time  of  adoption,  unless  sanctioned  or  adopted  by  subsequent  acts  of  congress, 
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or  by  the  rules  and  practice  of  the  federal  courts  in  conformity  therewith.     Springer  v,  Fos- 
ter, 1  Story.  601. 

§  4Gft4.  Unless  adopted  by  conj^ress,  or  by  a  federal  court  pursuant  to  power  given  it  by 
congress,  the  rules  of  practice  of  the  various  states  have  no  authority  in  the  federal  courts. 
So,  although  congress  adopted  in  the  federal  courts  the  practice  of  the  various  states,  as  it 
existed  in  September,  1789,  in  regard  to  the  mode  of  executing  process,  a  state  law  in  regard 
thereto,  passed  after  that  date,  is  of  no  authority  whatever  unless  congress  specially  adopts 
it.    Wayman  t?.  Southard,  10  Wheat.,  1. 

g  4605.  The  judiciary  act  did  not  have  the  effect  to  make  the  subsequent  laws  of  the  states 
in  respect  of  testimony  in  criminal  trials  binding  upon  the  federal  courts,  but  those  courts 
are  governed  by  the  rules  of  law  in  respect  to  such  testimony  which  existed  in  the  states  at 
the  time  of  the  passage  of  the  judiciary  act.     United  States  t;.  Reid,  13  How.,  861. 

g  4000.  An  attachment  cannot  be  made  under  a  state  law  which  has  not  been  adopted  by 
act  of  congress  or  by  rule  of  court.  Such  an  attachment  will  be  dismissed  even  after  a  plea 
to  the  merits.  The  acts  of  congress  adopting  state  practice  are  not  prospective.  Binns  v. 
Williams.  4  McL.,  580. 

§  4607.  The  process  act  of  1789  adopted  the  forms  of  writs  and  processes  and  forms  of  pro- 
ceedings in  suits  at  common  law  as  used  in  the  supreme  courts  of  the  several  states,  but  did 
not  adopt  prospectively  such  alterations  as  might  be  made  by  the  states.  The  taking  of  a  bail 
bond  for  appearance  to  answer  is  a  part  of  the  forms  and  proceedings,  and  is  determined  by 
the  practice  rules  of  the  United  States  courts.     Lane  v,  Townsend,*  1  Ware,  286. 

§  4008.  Cases  where  federal  court  will  follow  state  practice.—  In  states  where  judgment 
in  set-off  may  be  given  the  prevailing  party  for  the  full  amount  of  his  demand,  the  amount 
which  might  be  so  given  is  the  amount  in  controversy  with  reference  to  the  right  of  appeal. 
Ryan  r.  Bindley,  1  Wall.,  66. 

g  4(»00.  Under  section  916,  Revised  Statutes,  the  federal  court  is  bound  by  the  provision  of 
the  New  York  code  allowing  a  defendant  sued  in  contract  to  pay  the  money  into  court  and 
he  relieved  from  further  liability  on  showing  that  another  person  makes  a  demand  upon  him 
for  the  same  debt.    Harris  v,  Hess,*  10  Fed.  R,  263. 

g  4700.  Under  section  916,  Revised  Statutes,  the  federal  court  is  bound  by  the  provision  of 
the  New  York  code  requiring  plaintiff^o  give  fourteen  days'  notice  of  a  hearing  for  a  stated 
term  of  the  court.     Roeenbach  v,  Dreyfuss,*  2  Fed.  R.,  23. 

g  4701.  Under  the  process  act  of  1828,  the  act  of  Alabama  of  1821  providing  for  the  trial  of 
title  to  land  by  the  action  of  trespass  was  adopted  for  the  federal  court  of  Alabama.  Sears 
t?.  Eastburn,*  10  How.,  187. 

g  4702.  A  federal  court  is  governed  by  a  state  statute  giving  a  right  to  a  second  trial  as  a 
matter  of  right  in  ejectment.     Equator  Co.  v.  Hall,*  16  Otto,  86. 

g  4708.  The  power  to  grant  a  new  trial  in  case  of  judgment  by  default  maybe  exercised  by 
the  federal  court  under  the  state  practice  in  the  absence  of  federal  legisslatiou.  Clark  v. 
Sohier,*  3  Woodb.  &  M.,  368. 

g  4704.  The  supreme  court  of  the  United  States  will  follow  the  statutes  of  a  state,  as  con- 
strued by  the  courts  of  that  state,  declaring  a  personal  judgment  against  a  married  woman  to 
be  void  unless  she  has  separate  properly  liable  for  such  judgment.  (Miller,  J.,  dissenting.) 
Canal  Bank  r.  Partee,  9  Otto,  325. 

g  470o.  Where  the  courts  of  a  certain  state  are  authorized  by  its  constitution  to  take  judi- 
cial notice  of  all  the  laws  of  that  state,  the  circuit  court  sitting  therein  may  notice  judicially 
a  supplement  to  the  charter  of  a  private  corporation  of  such  state.  Junction  R.  R.  Co.  r.  Ash- 
land Bank,  13  Wall.,  226. 

§  4700.  A  state  statute  limiting  the  time  within  which  an  action  can  be  brought  on  a  for- 
eign judgment  is  binding  upon  United  States  courts  sitting  withiu  the  state.  Bank  of  the 
State  of  Alabama  v.  Dal  ton,  0  How.,  523. 

g  4707.  A  state  statute  allowing  interest  on  unliquidated  claims  is  binding  in  United  States 
courts.     Barrow  v.  Reab,  9  How.,  366. 

§  4708.  A  statute  of  Ohio  having  created  a  right  to  institute  a  proceeding  to  quiet  title  under 
certain  circumstances,  the  remedy  may  be  pursued  in  the  United  States  courts.  Harmer  v, 
Gwynne,  5  McL.,  313. 

g  4709.  By  a  statute  of  Illinois,  which  controls  in  United  States  courts,  the  fictitious  forms 
and  names  of  the  action  of  ejectment  are  abolished.     Morgan  v.  Curtenius,  4  McL.,  366. 

§  4710.  Whereto  a  bill  in  equity,  brought  in  a  federal  court  by  a  Rhode  Island  corporation, 
a  plea  was  filed  that  the  plaintiff  had  not  complied  with  a  law  of  that  state  requiring  a  cor- 
poration to  pay  to  the  state  treasurer  a  certain  sum  before  the  act  of  incorporation  can  take 
effect,  and  that  the  plaintiff,  therefore,  could  not  bring  suit  as  a  corporation,  held,  such  law 
will  be  fully  enforced  by  the  federal  court;  and  if  the  plaintiff  has  not  paid  such  sum,  it  has 
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failed  to  complr  with  a  condition  precedent  to  corporate  existence ;  aiid  the  plea  will  be  sos- 
tained.    Union  Horse  Shoe  Works  v.  Lewis,  1  Abb.,  518. 

§  4711.  Where  the  maker  of  a  note  is  garnished  by  a  creditor  of  the  payee  in  a  state  court 
of  Pennsylvania,  and  an  assignee  of  the  payee  with  notice  of  garnishment  brings  suit  in  a 
federnl  court  sitting  in  Indiana  against  the  maker  of  the  note  for  the  amount  of  the  note,  the 
garnishment  will  be  held  by  the  federal  court  as  good  matter  in  abatement  to  the  suit  by  the 
assignee.  It  is  immaterial  whether  there  be  a  similar  law  of  garnishment  in  Indiana  under 
which  the  proceeding  of  garnishment  was  had  in  Pennsylvania.  It  is  enough  to  know  that 
it  is  the  law  of  Pennsylvania.     Hacker  v,  Stevens,  4  McL.,  535. 

§  4712.  Defendants  in  the  circuit  courts  of  the  United  States  can  avail  themselves  of  the 
laws  which  prevail  in  the  state  concerning  the  right  of  set-off  generally.  Partridge  v.  Phoe- 
nix Ins.  Co..  15  Wall.,  673;  5  Ch.  Leg.  N.,  438. 

§  4719.  Thus  a  plaintiff  may  recover  under  the  laws  of  Missouri  by  way  of  set-off  or  cross- 
action  against  the  plaintiff  a  sum  of  money,  in  his  hands  as  agent  of  the  plaintiff,  which  was 
admitted  to  be  due  if  the  plaintiff^s  claim  was  not  established.    Ibid. 

§  4714.  Waiver. —  In  an  action  to  recover  penalties  under  a  statute  of  the  United  States  re- 
lating to  copyright  (Revised  Statutes,  section  4963).  the  omission  of  a  reference  to  the  statute 
on  the  summons  renders  it  void,  according  to  the  New  York  code,  which  is  made  the  law  for 
process  of  the  federal  courts  held  within  that  state.  R.  S.,  914.  The  defect  is  not  waived  if 
the  defendant  appears,  but  at  the  same  time  serves  notice  thereof  on  the  plaintiff,  demanding 
a  copy  of  the  complaint,  and  "reserving  the  right  to  set  aside  the  summons  for  irregularity, 
or  any  proper  cause,"  and,  when  the  complaint  is  filed,  then  seasonably  takes  his  objection, 
and  makes  hfs  motion  to  set  aside  the  summons.     Brown  v.  Pond,  5  Fed.  R.,  31. 

§  4715.  The  federal  courts  will  not  take  notice  of  or  regard  letters  testamentary  or  of  ad- 
ministration issued  in  another  state  where  such  is  the  rule  established  in  the  state  courts. 
Brownson  v.  Wallace,  4  Blatch.,  465. 

§  47 1 6.  Where  the  charter  of  a  corporation  granted  by  Virginia  and  confirmed  by  the  United 
States  authorized  the  recovery  of  instalments  due  from  subscribers  on  motion,  but  said 
nothing  about  costs,  the  court  upon  such  a  motion  granted  costs  on  the  ground  that  costs 
would  have  been  given  in  Virginia.    Chesapeake  &  Ohio  Canal  Co.  r.  Poor.  3  Cr.  C.  C,  598. 

g  4717.  Under  the  thirty-third  section  of  the  judiciary  act  the  power  of  commissioners  in 
taking  bail  in  criminal  cases  is  the  same  as  the  power  of  state  magistrates  in  like  cases. 
United  States  t;.  Horton's  Sureties.  2  Dill.,  94. 

§  4718.  Wherever  such  is  the  practice  in  state  courts,  it  is  proper  in  the  federal  courts  for 
the  presiding  judge  to  express  to  the  jury  his  opinion  of  the  inferences  to  be  drawn  from  the 
facts  in  evidence,  leaving,  however,  the  ultimate  decision  of  the  facts  to  the  jury.  Mitchell 
V.  Harmony,  13  How.,  115. 

g  4710.  The  Louisiana  state  law  in  respect  to  the  allowance  of  interest  on  the  verdict  in  an 
action  of  contract  governs  the  practice  in  regard  to  such  matters  in  the  circuit  court  sitting 
in  that  state.     Barrow  v,  Reab,  9  How,,  366. 

§  4720.  The  circuit  court  for  the  District  of  Columbia,  by  the  act  of  March  3,1801,  possesses 
the  same  powei*s  and  jurisdiction,  civil  and  criminal,  as  at  the  passage  of  that  act  were  pos- 
sessed by  the  district  courts  of  Virginia.  Therefore,  suits  brougiit  by  the  Bank  of  Alexan* 
dria  on  promissory  notes  made  negotiable  in  that  bank,  being  entitled  to  trial  at  the  return 
term  of  the  writ  in  such  district  courts  at  the  time  of  the  passage  of  such  act,  are  also  en- 
I  titled  to  such  early  trial  in  such  circuit  court.    Young  v.  Bank  of  Alexandria,  5  Cr.,  45. 

§4721.  The  United  States  courts  conform,  as  near  as  may  be,  to  the  practice,  pleadings  and 
modes  of  procedure  in  civil  causes,  other  than  equity  or  admiralty,  of  that  of  the  states  in 
which  such  courts  are  held.  And  so  when  the  Rhode  Island  statutes  provide  that  no  action 
shall  be  defeated  on  account  of  the  misjoinder  of  parties,  if  the  matter  in  controversy  can  be 
properly  dealt  with  and  settled  between  the  parties  before  the  court,  and  the  court  may  order 
any  party  improperly  joined  in  any  action  to  be  stricken  out,  the  federal  courts  sitting  in 
I  Rhode  Island  will  follow  such  practice.     Perry  v.  Mechanics'  Mutual  Ins.  Co.,  11  Fed.  R.,  478. 

§  4722.  Where  the  law  of  the  state  provides  that  the  parties  to  a  several  obligation  may  be 
joined  in  one  suit,  the  same  practice  will  be  followed  in  the  federal  court.     United  States  v, 
I  Lawrence,*  14  Blatch.,  2;?9. 

§  4723«  The  rule  holds  good  where  one  of  the  parties  is  sued  as  administrator.    Ibid, 

^  4724.  Under  the  act  of  July  20,  1840  (5  Stat.,  394).  the  juries  of  United  States  courts  are 

required  to  have  the  same  qualifications  and  to  be  designated  in  the  same  manner  as  in  the 

I  highest  courts  of  the  state;  but  this  act  does  not  require  juries  in  the  former  courts  to  be  se- 

I  lected  by  the  agencies  provided  by  the  states.    Nor  does  it  require  that  the  details  of  the  state 

practice  as  to  the  manner  of  selection  be  exactly  followed,  if  the  method  adopted  is  substan- 
i  tially  the  same.    United  States  v.  Collins,  1  Woods,  499. 
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§  4725.  In  the  seleceioa  of  jurors  the  United  States  courts  are  to  conform  as  near  as  may 
b^  to  the  practice  of  the  state  courts.  The  court  adopts  a  rule  requiring  the  clerk  and  mar- 
shal to  select  jurors  from  the  state  at  iarge,  previously  conforming  in  so  doing  as  near  as  may 
be  to  the  state  practice.  Where  the  jury  has  not  been  selected  in  accordance  with  the  proper 
practice  the  defendant  is  entitled  to  a  continuance.     United  States  v.  Woodruff,  4  McL.,  105. 

§  4726.  Pleadings  under  state  practice.— The  circuit  courts  of  the  United  States  are  re- 
quired by  act  of  congress  to  conform  to  the  modes  of  pleading  of  the  states  in  which  they  sit. 
Phillips  V,  Seymour,  1  Otto,  646. 

^  4727.  A  circuit  court  may  apply  the  statutes  of  a  state  in  regard  to  pleading  or  may  adopt 
the  usual  practice  of  a  state  court  if  not  contrary  to  an  act  of  congress.  Bell  v.  Corporation 
of  Vicksburg,  23  How.,  443,  445. 

§  4728.  Although  a  circuit  court  may  have  adopted  the  mode  of  institution,  an  action  of 
ejectment  by  petition  and  summons,  it  is  still  governed  by  the  principles  of  pleading  and  prac- 
tice which  have  been  established  by  courts  of  common  law.  The  hybrid  mixture  of  civil 
and  common-law  pleadings  and  practice  introduced  by  state  codes  cannot  be  transplanted 
into  the  courts  of  the  United  States.     Greer  v.  Mezes,  24  How.,  268. 

•  §  4729.  As  to  whether  the  defense  of  the  statute  of  limitations  may  be  taken  by  demurrer 
the  courts  of  the  United  States  are  guided  by  the  laws  of  the  states  in  which  they  sit.  Che- 
mung Canal  Bank  v.  Lowery,  8  Otto,  72. 

§  4780.  The  practice  under  the  New  York  code  of  giving  a  party  the  right  as  of  course  to 
amend  his  complaint  within  twenty  days  after  demurrer  or  answer  thereto  is  a  part  of  the 
state  system  of  pleading,  and  is  applicable  to  actions  at  law  in  the  federal  courts  of  that  state. 
Rosenbach  v.  Dreyfuss,*  1  Fed.  R.,  891. 

^  4731.  The  New  York  code  of  procedure  does  not  govern  the  form  of  pleadings  in  the  cir- 
cuit court  in  that  district,  and  unless  the  pleadings  conform  to  the  rules  of  that  court  they 
will  be  held  bad.    Brownson  v.  Wallace,  4  Blatch.,  465. 

§  4732.  The  common-law  forms  of  pleading  are  no  longer  necessary  in  the  United  States 
courts  within  the  state  of  New  York,  nor  are  they  admissible,  except  as  they  may  be  deemed 
to  be  substantially  a  compliance  with  the  requirements  of  the  code  of  procedure  of  the  state 
as  to  pleadings,  since  by  section  014,  Revised  Statutes,  the  pleadings  of  the  circuit  and  district 
courts  are  to  be  conformed  as  near  as  may  be  to  those  employed  in  the  state  practice*  Lewis 
V.  Gould,  13  Blatch.,  2l6. 

§  4733.  Serrice  and  attacliment. —  The  act  of  June  1,  1872,  adopts  the  practice  of  the  state 
courts  as  to  attachments,  but  does  not  extend  the  jurisdiction  of  the  federal  court  so  as  to 
allow  a  defendant  to  be  sued  out  of  the  district  in  which  he  is  found.  Nazro  v,  Cragin,*  8 
Dill.,  474. 

§  4734.  Under  the  act  of  June  1,  1872,  the  mode  of  service  of  process  prescribed  by  the 
state  law  must  be  followed.     Perkms  v.  City  of  Water  town,  5  Biss.^  320. 

§  4785.  State  laws  cannot  confer  jurisdiction  upon  the  United  States  courts  over  defend- 
ants who  are  not  inhabitants  of  or  found  in  a  district,  within  the  meaning  of  the  eleventh 
section  of  the  judiciary  act  of  1789.    Main  v.  Second  National  Bank  of  Chicago,  6  Biss.,  26. 

$  4736.  State  regulations  as  to  where  a  writ  of  attachment  may  run  do  not  apply  to  the 
federal  courts  so  as  to  authorize  a  circuit  court,  in  a  state  where  there  are  two  districts,  to 
send  a  writ  of  attachment  into  a  different  district  from  the  one  in  which  suit  is  brought. 
Seidenbach  v.  Holloweil.  5  Dill.,  882. 

g  4737.  It  is  not  necessary,  in  order  to  give  the  circuit  court  for  the  district  of  Massachu- 
setts jurisdiction  over  a  suit  against  a  foreign  trading  corporation,  that  the  state  law,  requir- 
ing an  effectual  attachment  of  property  in  such  a  suit  in  order  to  give  the  state  court  juris- 
diction, should  be  followed ;  but  the  circuit  court  will  have  jurisdiction  if  the  corporation  has 
an  established  place  of  business  in  Massachusetts  and  process  has  been  served  upon  its  presi- 
dent there.     Hayden  t\  Androscoggin  Mills,  1  Fed.  R.,  93. 

g  4738.  Judgment  and  execulion. —  Under  the  judiciary  act  the  Virginia  act  of  1792,  con- 
cerning proceedings  on  judgments,  is  adopted  as  the  practice  of  the  federal  courts  for  that 
state.     Rops  v.  Duval,  18  Pet..  45. 

^  4739.  The  act  of  congress  of  June  1,  1872,  which  directs  the  federal  courts  to  conform  us 
nearly  as  possible  to  the  practice  of  the  state  courts,  will  cause  a  federal  court,  upon  motion  to 
sec  aside  a  judgment  on  default,  to  determine  the  regularity  of  the  proceeding  resulting  in 
judgment  by  the  code  of  tiie  state  in  which  the  court  is  sitting.  The  Republic  Ins.  Ca  v. 
Williams,*  5  Ch.  Leg.  N.,  97. 

§  4740.  The  statutes  of  a  state  limiting  the  duration  of  the  lien  of  a  judgment  in  the  state 
courts  apply  to  judgments  in  the  federal  courts;  but  the  New  York  statute  of  May  14,  1840, 
prescribing  the  acts  necessary  to  be  done  to  create  the  lien  of  a  state  judgment,  does  not  apply 
to  a  judgment  of  the  federal  courts.     Cropsey  r.  Crandall,  2  Blatch.,  841. 
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§  4741.  The  courts  of  the  United  Statrs  are  not  bound  to  follow  the  form  of  entering  judg- 
ment adopted  in  the  state  courts.     Piquignot  v.  The  Pennsylvania  R.  R.  Co.,  16  How.,  104. 

§  4742.  By  act  of  congress  of  May  26.  1^24,  the  practice  of  the  federal  courts  in  Louisiana 
is  made  conformable  to  the  state  practice.  So,  since  the  state  practice  allows  a  summ&ry 
proceeding  against  the  surety  on  an  appeal  bond  after  afnrniance  by  the  supreme  court  of  the 
state  of  the  judgment  below  on  writ  of  error,  a  surety  on  a  bond  for  an  appeal  from  the  fed- 
eral court  to  the  supreme  court  of  the  United  States  is  not  entitled,  after  an  affirmance  of  the 
judgment  below,  to  a  trial  by  jury  on  the  question  of  his  liabihty  on  the  bond,  but  summary 
execution  may  issue  against  him  as  provided  for  by  the  state  practice.  Hiriart  v.  Ballon,  9 
Pet.,  156. 

§  4743.  The  thirty-fourth  section  of  the  judiciary  act  of  1789,  making  state  laws  rules  of 
decision  in  the  federal  courts,  does  not  apply  to  the  practice  of  such  courts,  or  to  the  conduct 
of  their  officers  in  the  service  of  executions.     Way  man  v.  Southard,  10  Wheat.,  1. 

§  4744.  The  state  laws  as  to  executions  were  adopted  for  the  practice  of  the  federal  court 
by  act  of  1828,  and  applied  to  all  issued  after  that  date.     Ross  v,  Duval,  18  Pet.,  45. 

§  4745.  The  act  of  1828,  to  further  regulate  processes,  adopts  the  state  proceedings  on  execu- 
tions, including  the  privilege  of  the  debtor  to  have  jail  limits,  and  this  in  suits  where  the 
United  States  is  plaintiff.     United  States  v.  Knight,  14  Pet.,  301. 

§4740.  The  statute  of  Michigan  which  authorizes  a  judgment  creditor,  after  a  return  of 
execution  no  property  found,  to  file  a  bill  for  discovery  and  subject  the  choses  in  action  and 
equitable  credits  of  the  defendant  to  the  payment  of  his  judgment,  may  be  enforced  in  the 
United  States  courts.     Lorman  v.  Clarke,  2  McL.,  568. 

g  4747.  Under  the  United  States  law  adopted  by  the  act  of  1861,  admitting  Kansas  to  the 
Union,  \he  federal  courts  of  that  state  liave  power  to  issue  execution,  and  the  marshal  has 
power  to  execute  it.     Smith  v.  Cockrill,  6  Wall.,  756. 

§  4748.  In  a  suit  by  the  fjovernment  to  recover  the  value  of  goods  forfeited,  the  question 
whether  or  not  the  defendant  is  liable  to  arrest  on  execution  depends  on  the  law  of  the  state. 
United  States  v.  Moller,*  10  Ben.,  189. 

§  4749.  The  act  of  1792  made  the  practice  of  the  several  states  in  regard  to  executions,  as 
it  existed  in  1789,  the  rule  of  practice  in  regard  thereto  in  the  federal  courts;  but  by  the  act 
of  March  2, 1793,  the  federal  courts  were  empowered  to  change  from  time  to  time  their  rules  of 
practice.  In  Kentucky  in  1789  land  could  not  be  taken  upon  execution,  but  by  law  passed  afier 
that  date  it  could  be  so  taken.  Held^  under  the  act  of  1793,  the  federal  court  in  Kentucky 
could  alter  its  form  of  process  of  execution  so  as  to  extend  to  real  as  well  as  personal  prop- 
erty.    Bank  of  United  States  v.  Halstead,  10  Wheat.,  51. 

§  4750.  The  form  of  an  execution  (except  its  style)  from  the  courts  of  the  United  States,  its 
forc«  and  effect,  and  the  duty  of  the  marshal  in  levying,  advertising  and  selling,  are  to  be 
ascertained  by  reference  to  the  laws  of  the  respective  states  as  they  were  on  the  19tb  of  May, 
1828,  except  where  the  judges,  by  rules  of  court,  have  changed  the  same.  The  act  of  May  19, 
1828,  chapter  6Q|  laying  down  this  rule,  was  intended  to  adopt  and  conform  to  the  state  pro- 
cess as  a  general  rule,  but  under  such  guards  and  checks  as  might  be  necessary  to  insure  the 
due  exercise  of  the  powers  of  the  courts  of  the  United  States.  Oelrichs  v.  Pittsburgh,*  3 
Pittsb.  R.,  98:  Dobbins  v.  Co.  of  Alleghany,*  2  Pittsb.  R.,  120. 

^4751.  A  plaintiff  who  has  obtained  a  judgment  in  a  common-law  cause  in  the  federal 
court  for  New  York  is  entitled,  under  Revised  Statutes,  section  916,  to  avail  himself  of  the 
provisions  of  the  state  code  in  the  proceedings  supplementary  to  execution  in  order  to  en- 
force his  judgment  debt,  and  it  cannot  be  objected  that  these  proceedings  are  equitable  in 
character,  and  so  not  capable  of  being  enforced  by  the  federal  court.  Ex  parte  Boyd,*  15 
Otto,  647. 

g  4752.  Evidence  and  uritnesses. —  The  rules  of  evidence  established  by  the  statutes  of  the 
different  states  prevail  in  the  United  States  courts  in  trials  at  common  law,  but  not  in  suits 
in  admiralty  or  in  criminal  trials.     The  William  Jarvis,  1  Spr.,  485. 

§  4753.  Under  the  act  of  1789,  chapter  20,  section  34,  the  laws  of  the  several  states  prescrib- 
ing lules  of  evidence  in  the  trial  of  civil  cases  at  cummon  law  are  applicable  in  the  courts  of 
the  United  States.     Niel  v.  Holbrook,  12  Pet.,  84,  89. 

^  4754.  The  federal  courts  will  follow  the  decision  of  the  state  supreme  court  as  to  the  ad- 
missibility in  evidence  of  certified  copies  of  deeds  without  accounting  for  the  absence  of  the 
originals,  and  as  to  the  various  curative  acts  concerning  deeds  improperly  or  defectively  ac- 
knowledged, and  as  to  the  force  and  effect  of  the  recording  acts,  whether  those  decisions  are 
in  accord  with  what  are  deemed  sound  rules  of  interpretation  or  otherwise.  Wright  r.  Tay- 
lor, 2  Dill.,  23. 

§  4755.  State  laws  in  regard  to  the  rules  of  evidence  in  civil  cases  are  by  the  judiciary  act 
applicable  to  trials  in  the  federal  courts,  and  a  party  to  an  action  may  be  compelled  to  testify 
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in  a  cause  in  the  latter  courts  if  such  is  the  law  of  the  state.     Fowler  v,  Hecker,  4  Blatch., 
425. 

§  4750.  A  copy  of  a  judgment  attested  as  required  by  1  Statutes  at  Large,  122,  is  legal  evi- 
dence in  the  United  Statea  courts,  although  it  might  not  be  in  the  courts  of  the  state  where 
it  was  rendered.     Taylor  v.  Carpenter,  2  Woodb.  &  M.,  1. 

§  4757.  The  rules  of  evidence  prescribed  by  the  statutes^of  a  state  are  always  followed  in 
the  courts  of  the  United  States,  when  sitting  in  the  state,  in  commercial  cases  as  well  as 
others.  So  it  is  error  for  the  circuit  courc  of  Ohio  to  reject  a  party  as  a  witness  in  his  own 
behalf,  the  code  of  that  state  allowing  buch  person  to  testify.     Wright  v.  Bales,  2  Black,  535. 

§  4758.  Tho  section  of  the  judiciary  act  which  makes,  with  certain  exceptions,  the  laws  of 
the  several  states  the  rules  of  decision  in  cases  tried  at  common  law  in  the  federal  courts,  in- 
cludes the  rules  of  evidence  prescribed  by  the  laws  of  the  state  in  all  civil  cases  at  common 
law  not  within  the  exceptions  therein  mentioned.     Vance  v.  Campbell,  1  Black,  427. 

§  4759.  A  federal  court  follows  the  rules  of  evidence  laid  down  by  the  statute's  of  a  state, 
when  sitting  in  that  state,  as  well  in  commercial  cases  as  in  others.  Wright  v.  Bales,  2 
Black,  535. 

§  4760.  Section  721,  Revised  Statutes  of  United  States,  which  provides  that  the  laws  of  the 
states,  except  when  in  conflict  with  federal  laws,  shall  be  rules  of  decision  in  trials  at  com- 
mon law  in  the  federal  courts,  embraces  the  statutes  of  the  states  which  prescribe  rules  of 
evidence.  Hence  where,  in  a  suit  originally  instituted  in  one  of  the  state  courts  of  Minne- 
sota, depositions  were  taken,  and  subsequently  the  suit  was  dismissed,  and  a  new  suit  for  the 
same  cause  of  action  was  instituted  in  the  federal  court  of  the  district,  the  depositions  could 
be  used  in  the  second  suit  in  accordance  with  the  law  of  Minnesota  (section  29,  chapter  73, 
statutes).     Gravelle  v.  Minneapolis,  etc.,  R.  R.,  8  McC,  385. 

s5  4761.  By  section  858,  Revised  Statutes,  in  all  cases  not  provided  for  by  the  statutes  of 
the  United  States,  the  laws  of  the  state  in  which  the  federal  court  sits  constitute  rules  of  de- 
cision in  that  court  as  to  the  competency  of  witnesses  in  all  actions  ut  common  law,  in  equity, 
or  in  admiralty.  But  when  the  laws  of  the  United  States  have  made  provision  in  regard  to 
ct)mpetency  the  state  law  has  no  effect.     Putter  v.  Third  Nat.  Bank  of  Chicago,  12  Otto,  163. 

§  4762.  The  laws  of  the  state  where  a  federal  court  is  held  are  the  rules  of  decision  as  to 
the  competency  of  witnesses  in  such  court.     Lucus  v.  Brooks.  18  Wall.,  436. 

§4763.  Where  the  Maryland  courts  had  decided  that,  under  the  Maryland  act  of  1797, 
chapter  118,  a  witness  could  not  testify  on  affirmation,  unless  he  was  a  member  of  a  society 
which  professed  to  have  conscientious  scruples  against  taking  an  oath,  the  court  held  that  it 
was  bound  by  such  decision.     Bank  of  Columbia  v.  Wright,  3  Cr.  C.  C,  216. 

^  4764.  The  rules  of  evidence  prescribed  by  the  laws  of  a  state  are  rules  of  decision  for 
the  federal  courts  within  that  state,  and  the  parties  may  be  their  own  witnesses  when  the 
state  laws  allow  it.     Ryan  v,  Bindley,  1  Wail.,  66. 

g  4765.  If  the  state  law  allows  a  party  to  a  suit  to  testify  in  his  own  behalf,  such  a  party 
may  so  testify  in  a  federal  court  sitting  in  that  state.    Haussknecht  v.  Claypool,  1  Black,  431. 

^  4766.  Under  the  judiciary  act,  state  laws  prescribing  rules  of  practice  are  not  applicable 
to  the  federal  courts,  but  a  state  law  providing  for  the  exumination  as  witnesses  of  parties  to 
actions  is  so  applicable.     Dibble  v,  Furnis,  4  Blatch.,  262. 

§  4767.  A  state  law  making  the  certificates  of  notaries  evidence  is  not  obligatory  in  the 
United  States  courts.     Craig  v.  Brown,  8  Wash.,  503. 

>^  4768.  The  courts  of  the  United  States  are  not  bound  by  the  laws  of  the  states  regulating 
the  mode  of  proof,  and  therefore  a  statute  of  a  state  making  certiticates  of  notaries  evidence 
have  no  force  in  such  courts.     Bell  v.  Davidson,  3  Wash.,  328. 

§  4769.  Where  it  is  objected  to  a  deposition  that  the  parties  reside  within  the  state  where  a 
federal  court  was  sitting,  and  it  nowhere  appears  that  they  live  more  than  one  hundred  miles 
fiom  the  place  of  holding  the  court,  it  will  be  held  to  be  a  fatal  objection.  lu  adopting  the 
state  practice  the  federal  courts  do  not  dispense  with  the  requireuients  (if  the  act  of  congress, 
which  autliorizes  depositions  to  be  taken  when  witnesses  live  mure  than  one  hundred  miles 
from  the  place  of  trial.  The  adoption  of  the  state  law  refers  only  to  the  form  and  mode  of 
taking  depositions  and  does  affect  the  above  requirement.  Curtis  t*.  Central  R.  R.  Co.,  6 
McL.,  401. 

^4770.  Although  the  highest  court  of  a  state  will  allow  the  de))osition  of  a  witness  read  in 
a  case  to  be  contradicted  by  showing  that  he  made  statements  to  individuals  different  from 
those  in  his  deposition,  the  federal  court  sitting  in  the  state  will  not  follow  the  rule,  but 
where  the  deposition  was  taken  ex  parte  under  an  act  of  congress,  and  the  taking  of  it  was 
not  known  by  the  defendant  until  it  was  opened  at  the  trial,  the  federal  court  will  under  the 
circumstances  permit  the  admission  of  the  contradictory  evidence.  McKinney  v.  Neil,  1 
JIcL.,  540. 
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§4771.  Arrest  and  Imprisonment  for  debt.—  Uuder  the  act  of  congress  of  January  6,  ISX), 
a  person  arrested  under  the  civil  process  of  a  United  States  court  is  entitled  to  yard  privileges 
upon  the  terms  prescribed  by  the  laws  of  the  state  where  he  is  confined  and  the  act  applies  to 
persons  arrested  on  niesne  process  as  well  as  on  execution.    United  States  v,  Nash,  1  Paine,  36$. 

§  4772.  The  act  of  congress  of  1828.  chapter  68,  embraces  within  its  scope  the  proceedings 
upon  executions  issued  from  the  federal  courts,  and  provides  that  such  proceedings,  and  the 
rights  of  debtors  imprisoned  upon  such  executions  to  gaol  liberties,  shall  be  regulated  by  the 
laws  of  the  several  states  in  regard  to  executions  issuing  out  of  the  courts  of  such  states, 
which  are  in  force  at  the  passage  of  such  act  of  1828.  United  States  r.  Knight,*  1  Law  Rep., 
237. 

g  4773.  Where  a  party  to  a  contract  is  not  subject  to  arrest  by  the  laws  of  the  country 
where  the  contract  is  made,  he  will  not  be  liable  to  arrest  in  the  United  States  courts.  Cam- 
franque  v.  Buriiell,*  1  Wash.,  343. 

g  4774.  Since  the  act  of  congress  abolishing  imprisonment  for  debt  to  the  extent  that  the 
same  has  been  abolished  by  the  respective  states,  no  process  to  arrest  a  defendant  in  a  civil 
case  can  be  issued  except  understate  law.     Cooper  v,  Dungler,*  4  McL.,  237. 

§  4775.  The  act  of  March  2,  1867,  adopts  the  modifications,  conditions  and  restrictions  upon 
imprisonment  for  debt  then  existing  by  the  laws  of  the  several  states,  and  the  course  of  pro- 
ceedings which  shall  thereafter  be  adopted  therein.     United  States  v.  Tetlow,  2  Low.,  159. 

§  4776.  By  the  act  of  1839,  chapter  35,  imprisonment  for  debt  is  made  subject  to  the  con- 
ditions  and  restrictions  prescribed  by  state  legislation.  This  statute  was  not  prospective  and 
only  adopted  the  state  laws  as  then  existing.    Cambell  v.  Hadley,  1  Spr.,  470. 

§  4777.  State  laws  in  regard  to  imprisonment  for  debt  cannot  proprio  vigors  affect  the  pro- 
cess of  the  United  States  court.  The  act  of  February  23,  1839  (5  Scat,  at  Large,  321),  applies 
to  cases  where  a  state  has  either  abolished  imprisonment  for  debt,  or,  while  permitting  it, 
has  surrounded  such  imprisonment  with  conditions  or  restrictions;  but  it  does  not  apply  to  a 
case  where  a  state  has  merely  prohibited  imprisonment  for  debt  in  certain  cases.  The  pro- 
cess act  of  May  19,  m28  (4  Stat,  at  Large,  281,  g  8),  adopts  only  the  state  laws  then  existing. 
Catherwood  v.  Gapete,  2  Curt.,  94. 

§  4778.  State  ins^olTency  laws. —  A  discharge  in  insolvency  under  the  laws  of  a  state  can 
affect  only  the  remedies  and  processes  in  that  state  and  have  no  effect  to  discharge  the  debtor 
in  other  jurisdictions.     Hinkley  v.  Marean,  S  Mason,  88. 

g  4770.  The  circuit  court  will  give  the  same  effect  to  a  discharge  under  a  state  insolvent 
law  as  would  be  given  in  the  state  where  it  was  granted.  Channiug  v.  Reiley,  4  Cr.  C.  C, 
528. 

§  4780.  Where  a  contract  is  made  between  citizens  of  the  same  state,  and  one  party  obtains 
a  discbarge  under  the  insolvent  laws  of  that  state,  he  is  still  subject  to  proceedings  brought  in 
another  state,  according  to  the  lex  fori,  to  enforce  the  obligation.  Titus  v.  Hobart,  5  Mason, 
878. 

§  4781.  A  recognizance  of  bail  is  not  a  contract  between  the  bail  and  the  plaintiffs,  but  is 
part  of  the  remedy  for  the  enforcement  of  payment,  and  a  state  insolvent  law  which  permits 
the  bail  to  be  discharged  without  surrender  of  principals  or  payment  does  not  impair  obliga- 
tions of  contracts  and  will  be  followed  by  the  federal  courts.  Beers  v.  Haughton,  1  McL, 
226. 

g  4782.  The  thirty-fourth  section  of  the  act  of  1789  may  apply  only  to  laws  of  the  states  in 
force  when  the  act  was  parsed :  but  it  does  not  follow  that  federal  courts  will  not  be  ruled 
by  state  laws  passed  after  the  passage  of  such  act  The  laws  of  the  place  where  a  contract  is 
made  are  always  followed  in  deciding  questions  concerning  the  making  of,  and  discharge 
from,  such  contract;  and  therefore  a  federal  court  will  follow  an  insolvent  law  of  a  state, 
provided  it  be  constitutional,  although  such  insolvent  law  was  passed  after  the  act  of  1789. 
In  regard  to  rules  of  practice  each  court  makes  its  own ;  and  the  seventeenth  section  of  the 
judiciary  act  vests  expressly  this  power  in  the  courts  of  the  United  States.  Golden  v.  Prince, 
3  Wash.,  818. 

§  4783.  A  state  law  does  not  control  procedure  in  the  federal  courts,  nor  the  powers  of 
such  courts  to  carry  their  processes  into  execution,  unless  that  state  law  has  been  adopted  by 
act  of  congress.  And  where,  in  1832,  a  sheriff  was  sued  for  the  escape  of  a  prisoner  com- 
mitted to  prison  for  debt  by  order  of  the  federal  court  sitting  in  Pennsylvania,  and  pleaded 
that  the  prisoner  was  discharged  by  virtue  of  the  insolvent  law  of  that  state  passed  May  28, 
1820,  )ield  the  act  of  congress  of  May  19,  1828,  providing  that  final  process  issuing  from  the 
federal  courts  shall  be  in  accord  with  the  practice  of  the  courts  of  the  several  states,  does 
not  embrace  a  process  to  be  executed  upon  the  person  of  the  defendant,  and  therefore  dis- 
charge under  such  insolvent  law  is  no  defense.     Darst  t7.  Duncan,*  2  Law  Rep.,  857. 

g  4784.  Where  a  Massachusetts  firm  made  a  note  payable  to  another  Massachusetts  firm* 
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or  order,  and  the  latter  firm  iudoreed  it  to  a  citizen  of  New  York,  it  was  held  that  a  subse- 
quent discharge  of  the  makers  under  the  Massachusetts  insolvent  law  of  1838  was  no  bar  to 
a  suit  on  the  note  in  the  circuit  court  by  such  citizen  of  New  York;  the  court  feeling  bound 
by  precedent  to  regard  the  Massachusetts  insolvent  law  as  relating  merely  to  the  remedy. 
In  case  the  assignment  to  the  New  York  citizen  was  collusive,  the  discharge  in  insolvency 
would  be  a  bar.  In  general,  whenever  a  debt  is  legally  and  propetly  discharged  by  the  in- 
solvent law  of  a  state,  such  discharge  must  be  treated  as  a  bar  in  the  United  States  courts. 
Towne  v.  Smith,  1  Woodb.  &  M.,  115. 

§  4785.  Cases  where  federal  eourt  is  iiot  bound  by  state  pra£tiee.— A  state  law  which  is 
a  peculiar  municipal  regulation,  not  having  any  immediate  relation  to  the  progress  of  a  suit, 
but  imposing  a  restraint  on  state  officers  in  the  execution  of  the  process  of  their  courts,  is  al- 
together inoperative  upon  the  officers  of  the  United  States  in  the  execution  of  the  mandates 
which  issue  to  then^  No  state  law  is  a  rule  of  process  or  procedure  in  the  federal  courts 
which  restrains  or  obstructs  the  process  of  such  courts  from  its  inception  to  its  ultimate  sat- 
isfaction.    McNutt  V,  Bland,  2  H:)w. ,  9. 

§  4786.  The  act  of  congress  of  September  24,  1789,  chapter  30,  section  29,  in  referring  to  the 
laws  of  the  states  in  relation  to  juries,  applies  only  to  the  mode  of  selecting  them  and  not  to 
the  number  to  be  summoned.  The  circuit  courts  are  bound  to  follow  the  laws  of  the  respective 
states  in  which  they  are  held  in  the  mode  of  forming  the  juries  and  in  determining  upon  their 
qualifications;  but  the  laws  of  the  states  do  not  regulate  the  courts  of  the  United  States  in 
the  number  to  be  summoned ;  upon  tliis  subject  the  courts  of  the  United  States  are  governed 
by  the  rules  of  the  common  law.     United  States  v.  Dow,  .Taney,  84. 

^  47^7.  A  statute  of  Alabuma  barring  suits  against  executors  of  an  estate  judicially  de- 
clared insolvent  cannot  be  pleaded  in  bar  of  such  a  suit  in  the  circuit  court  for  that  state 
brought  by  citizens  of  another  state  unless  the  latter  have  made  themselves  parties  to  the 
state  insolvency  proceedings.    Suydam  v,  Broadnax,  14  Pet.,  67. 

^  4788.  ^fter  a  cause  has  been  removed  to  a  federal  court  the  latter  court  may  entertain  a 
motion  to  dissolve  an  attachment,  though  the  same  motion  has  been  overruled  in  the  state 
court.     Garden  City  Mf'g  Co.  v.  Smith,*  1  Dill.,  805. 

^  4789.  The  particular  method  of  entering  a  verdict  upon  the  record  which  prevails  in  a 
state  court  is  not  binding  upon  the  courts  of  the  United  States.  Long  v.  Palmer,  16  Pet., 
65,  70. 

^  4790.  The  federal  courts  for  Louisiana  are  not  governed  by  the  law  and  practice  of  that 
state  as  to  the  form  and  effect  of  a  verdict,  but  by  the  acts  of  congress  and  the  rules  of  com- 
mon law.     Parks  v.  Turner,  12  How.,  39. 

§4791.  The  constitutional  requirement  in  Louisiana  that  the  judges  of  the  various  courts 
give  their  reasons  for  their  judgments,  is  not  binding  on  the  federal  courts.  Parks  t;.  Turner, 
12  Uow.,  39.    Similiter  in  Minnesota.     Martindale  v.  Waas,*  8  McC,  637. 

g  479..  The  process  act  (1  Stat,  at  Large,  98)  does  not  adopt  the  Connecticut  law  which 
requires  a  mittimua  in  civil  cases  before  committing  defendant  to  jail  for  want  of  bail.  This 
is  a  municipal  regulation  having  no  immediate  relation  to  the  progress  of  a  suit,  but  impos- 
ing a  restraint  upon  the  state  officers,  and  inoperative  as  to  federal  officers.  Palmer  v.  Allen,* 
7  Cr.,  550. 

§  4798.  A  circuit  court  is  not  required  to  make  a  special  finding,  even  if  requested  so  to 
do  and  a  state  statute  requires  a  judge  who  tries  a  cause  without  a  jury  to  state  his  conclu- 
sions of  law  and  fact  separately.     Marye  v.  Strouse,*  5  Fed.  H.,  494. 

^  4794.  Section  914,  Revised  Statutes,  does  not  require  that  the  affidavits  on  which  an  arrest 
in  a  civil  suit  is  made  should  be  verified  before  those  officers  only  who  are  entitled  to  verify 
the  affidavits  under  the  state  laws.     Fulton  t;.  Gdmore,*  2  Flip.,  260. 

g  479o.  The  plea  of  reconvention  authorized  by  a  statute  of  Louisiana  after  the  passage  of 
the  act  of  congress  of  May  26,  1824,  regulating  the  practice  in  the  district  courts,  cannot  be 
used  in  the  district  courts  without  being  adopted  by  rule.     Wilcox  v.  Hunt,  18  Pet.,  879. 

^  4790.  A  rule  of  state  practice  (Code  of  Virginia  of  1873,  ch.  167,  ^g  2,  52)  in  regard  to  the 
dismissal  of  suits  which  has  the  force  of  a  statute  of  limitations,  and  which  in  many  cases 
operates  to  take  away  a  cause  of  action,  is  not  binding  upon  the  federal  courts  within  that 
state  by  force  of  Revised  Statutes,  section  914.  Mutual  Building  Fund  v,  Bossieux,*  1  Hughes^ 
8»6. 

g  4797.  Although  a  statute  of  a  state  prescribing  forms  of  action  and  pleading  is  un- 
doubtedly obligatory  upon  the  federal  courts  in  that  state  under  the  act  of  congress  of  June  1, 
1872  (17  Stat.,  197,  §  5).  that  act  of  congress  does  not  enable  a  state  statute  to  require  the  jury 
in  a  federal  court  to  answer  special  interrogatories  in  addition  to  their  general  verdict.  In- 
dianapolis, etc.,  R  R.  Co.  V.  Uorst,*  15  Alb.  L.  J.,  61. 

§  4798.  Although  the  supreme  court  of  a  state  has  adopted  the  view  that  mandamus  is  the 
only  proper  remedy  to  ooliect  a  debt  from  a  corporation  where  the  liability  is  fixed  and  the 
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amount  liquidated  and  adjusted,  the  federal  courts  will  hold  assumpsit  tohe  the  proper  remedy, 
for  the  adoption  by  federal  courts  of  the  practice,  pleadings,  etc.,  of  the  states  doea  not  in- 
clude such  an  adoption  as  this.     Sanford  v.  Town  of  Portsmouth,*  6  Cent.  L.  J.,  147. 

§  4709.  A  state  statute  of  limitations  is  no  bar  to  an  action  for  the  infringement  of  a  pat- 
ent    Reed  v.  Miller,  2  Biss.,  12. 

^  4S00.  The  rules  of  the  state  courts  in  regard  to  foreign  attachment  hare  not  been  adopted 
by  the  circuit  courts.    Day  v,  Newark  India  Rubber  Mfg.  Co.,  1  Blatch.,  623. 

§  4801.  The  proceedings  upon  a  writ  of  habeas  corpus  in  the  federal  courts  are  not  gov- 
erned by  the  laws  of  the  states  on  the  subject,  but  by  the  common  law  of  England  as  it  stood 
at  the  adoption  of  tlie  constitution,  subject  to  such  alteration  as  congress  may  prescribe.  Ex 
parte  Kaine,  8  Blatch.,  1. 

§  4802.  A  Louisiana  statute  requiring  the  clerk  to  take  down  the  evidence  in  writing,  if  re- 
quired by  either  party,  in  all  cases  where  an  appeal  lies,  does  not  apply  to  a  suit  at  common 
law  in  the  federal  courts,  there  being  no  technical  appeaL     Phillips  v.  Preston,  5  How.,  278. 

§  4803.  The  power  of  making  amendments,  and  the  mode  of  removing  a  case  from  an  in- 
ferior to  an  appellate  court  of  the  United  States,  are  regulated  by  acts  of  congress,  and  do 
not  depend  upon  the  laws  or  practice  of  the  state  in  which  the  court  may  happen  to  be  held. 
Hadgins  v.  Kemp,  18  How.,  580. 

§  4804,  Ac  order  of  a  state  legislature  directing  a  suspension  of  all  process  against  a  cer- 
tain individual  is  ineffectual  to  suspend  the  process  of  a  court  of  the  United  States.  Bab- 
cock  V.  Weston,  1  Gall.,  168. 

§  4805.  The  provision  of  the  code  of  Virginia  that  a  suit  in  which  no  declaration  has  been 
filed  within  a  certain  time  after  the  defendant  has  been  summoned  shall  be  dismiased,  and 
that  it  may  be  reinstated  at  the  next  term,  and  not  later,  is  more  than  a  iiile  of  practice,  and 
does  not  control  in  United  States  courts.     Mutual  Building  Fund  v.  Bossieux,  1  Hughes,  387. 

§  4800.  A  statute  of  a  state  exempting  certain  property  from  execution  cannot  affect  prop- 
erty already  in  the  bands  of  a  receiver  in  a  suit  instituted  iu  a  United  States  court  before  the 
statute  was  passed.     Lawrence  v.  Wick  man,  4  McL.,  56. 

§  4807.  The  statute  of  Oregon  which  gives  costs  of  course  to  the  defendant  when  the 
plaintiff  is  not  entitled  to  them  is  not  applicable  in  United  States  courts.  Echridge  v,  Jack- 
son, 2  Saw.,  598. 

g  4808.  A  claim  for  unliquidated  damages,  or  a  claim  of  which  the  defendant  has  become 
the  equitable  owner  by  assignment,  cannot  be  allowed  in  set-off  in  an  action  by  the  United 
States  in  a  federal  court ;  and  the  provisions  of  state  laws  or  the  practice  of  state  courts  have 
no  effect  in  the  case.     United  States  v.  Robeson,  9  Pet.,  319. 

§  4809.  No  state  law  can  affect  questions  of  set-off  in  suits  by  the  United  States  govern- 
ment against  its  officials.     United  States  u  Prentice,  6  McL.,  65. 

g  4810.  A  state  statute  regulating  proceedings  on  foreclosure  is  not  applicable  in  a  United 
States  court.     Dow  v.  Chamberlain,  5  McL.,  281. 

§  4811.  The  statute  of  Mississippi  requiring  all  the  parties  to  a  promissory  note  to  be  joined 
in  one  suit  is  of  no  force  or  effect  in  the  courts  of  the  United  States.  Dromgoole  v.  Farmers^ 
etc.,  Bank,  2  How.,  241. 

§  4812.  The  act  of  May  26,  1824,  making  the  state  practice  of  Louisiana  the  practice  of  tbe 
federal  courts  sitting  in  that  state,  provided  for  the  alteration  and  modification  of  such  prac- 
tice by  the  federal  courts,  if  that  were  necessary.  By  such  act  it  was  not  intended  to  alter 
the  appellate  jurisdiction  of  the  supreme  court  of  the  United  States;  and  therefore  the  latter 
court  will  never  re-examine  facts  which  have  been  tried  by  a  jury  in  Louisiana,  although  in 
some  cases  the  practice  of  that  state  provides  for  a  re-examination  of  the  facts  of  a  case  upon 
appeal  to  the  supreme  court  of  the  state.    Parsons  v,  Bedford,  8  Pet.,  433. 

§  4818.  The  federal  courts  will  not  adopt  a  state  law  ihat  the  judge  shall  require  the  jury 
to  answer  special  interrogatories  in  addition  to  their  general  verdict,  nor  any  law  prescribing 
the  manner  of  submitting  a  case  to  the  jury.  Indianapolis,  etc.,  R.  R.  Co.  v.  Horst,  8  Otto, 
291. 

§  4814.  The  personal  conduct  and  administration  of  the  judge  in  the  discharge  of  his  sep- 
arate functions  is  neither  practice,  pleading,  nor  a  form  or  mode  of  proceeding  within  the 
meaning  of  those  terms  as  used  in  the  act  of  June  1,  1872,  section  5.  So  a  judge  of  the  fed- 
eral court,  sitting  in  Illinois,  is  not  bound  to  follow  the  statute  of  that  state  in  regard  to  giV' 
ing  the  jury  instructions  in  writing.     Nudd  v.  Burrows,  1  Otto,  426. 

§  4815.  The  system  of  appeal  under  the  code  of  New  York,  although  it  includes  and  pro- 
vides for  the  review  of  rulings  excepted  to  on  the  trial,  is  so  far  a  different  system  of  pro- 
cedure from  that  of  review  upon  writ  of  error  as  established  in  the  federal  courts  by  United 
States  statute,  that  the  provisions  of  the  code  do  not  in  any  respect  govern  proceedings  upon 
a  writ  of  error  in  a  federal  court  sitting  in  New  York.     Whalen  v,  Sheridan,  10  Fed.  R.,  661. 

§  4816.  State  statutes  cannot  limit  the  time  within  which  actions  for  the  infringement  of 
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letters  patent  may  be  brought  in  the  courts  of  the  United  States ;  and  congress  having  failed 
to  legislate  upon  the  subject  there  is  no  limit  to  the  time  for  bringing  such  actions.  Collins 
V.  Pebbles.*  2  Fish.  Pat.  Cas.,  541. 

§  4817.  The  act  of  1872,  conforming  the  practice  in  common-law  actions  to  the  modes  of 
procedure  in  the  state  courts,  does  not  authorize  the  commencemeDt  of  an  action  at  law  by 
a  summons  issued  in  the  name  of  the  plaintiff's  attorney,  according  to  the  mode  of  com- 
menciog  action  in  the  state  court.     Martin  v,  Criscuola,*  10  Blatch.,  211. 

§  4818. when  in  conflict  with  United  States  law. —  Provision  having  been  made  by  act 

of  congress  of  March  2,  1871,  for  the  restoration  of  lost  or  destroyed  records  of  the  federal 
court,  this  is  not  a  proceeiiing  in  which  state  practice  is  adopted  by  the  act  of  June  1,  1872. 
Turner  v,  Newman,*  8  Diss.,  807. 

§  4819.  Section  014,  Revised  Statutes,  does  not  repeal  any  previous  act  of  congress  expressly 
requiring  a  particular  mode  of  proceeding  in  a  given  class  of  cases,  such  as  the  requirement 
of  trial  by  jury.     Wear  v,  Mayer,*  2  McC,  172. 

§  4820.  A  court  of  the  United  States  cannot  by  a  rule  adopt  the  provisions  of  a  state  law 
which  is  repugnant  to  or  incompatible  with  a  positive  enactment  of  congress.  Keary  v. 
Fanners'  Bank  of  Memphis,  16  Pet.,  89. 

§  4821.  The  power  of  the  federal  courts  to  set  aside,  vacate  or  modify  their  final  judgments 
after  the  term  at  which  they  were  rendered  cannot  be  controlled  in  any  way  by  the  statutes 
of  a  state  or  the  practice  of  its  courts.     Bronson  v.  Schulter,  14  Otto,  410. 

§  4822.  Federal  courts  will  not  follow  the  practice  of  the  courts  of  the  state  where  they  sit 
in  any  matter  upon  which  congress  has  laid  down  rules  of  procedure,  or  has  legislated  gen- 
erally.    Easton  v.  Hodges,  7  Biss.,  324. 

§  4823.  State  statutes  are  rules  uf  decision  in  the  federal  courts  when  they  prescribe  a  law 
governing  the  right  or  title  in  litigation,  but  are  not  allowed  to  interfere  with  the  process  or 
modes  of  procedure  of  the  federal  courts.  The  New  England  Screw  Company  v,  Bliven,*  8 
Blatch.,  242. 

§4824.  In  equity,  generally. —  Practice  in  equity  in  the  federal  courts  does  not  conform 
to  practice  in  state  courts,  but  is  governed  by  the  rules  prescribed  by  the  supreme  court. 
Betts  r.  Lewis,*  19  How.,  72;  Bennett  v.  Butterworth,*  11  How.,  669. 

§  4825.  The  act  of  1872,  conforming  the  practice  in  federal  courts  to  that  of  the  state  courts 
in  civil  cases,  does  not  apply  to  cases  in  equity  and  admiralty.  Blease  v,  Garlington,*  2 
Otto.  1. 

g  4826.  The  practice  of  the  United  States  courts  in  equity  is  not  affected  by  state  legisla- 
tion or  by  the  practice  of  state  courts.     Green's  Adm*r  v.  Creighton,  23  How.,  90,  105. 

g  4827.  The  equity  jurisdiction,  practice  and  rules  of  evidence  in  the  circuit  courts  of  the 
United  States  are  the  same  in  ail  the  states.  It  is  only  in  trials  at  common  law  that  the  fed- 
eral courts  follow  the  practice  and  statutes  of  the  states.  Under  this  rule  it  was  held  that 
parties  to  a  suit  in  equity  could  not  testify,  a  state  law  to  the  contrary  notwithstanding. 
Blanchai-d  r.  Sprague.  1  Cliff..  288. 

^  4828.  The  chancery  practice  of  the  United  States  courts  is  not  regulated  by  that  of  the 
different  states.     Dow  v.  Chamberlin,  5  McL.,  281. 

^  4S20.  The  rales  which  govern  the  practice  of  chancery  in  the  circuit  courts  are  not  the 
stale  rules  for  the  practice  of  chancery,  but  the  rules  prescribed  by  the  supreme  court  of  the 
United  StaU  s.     McDonald  r.  Smalley.  1  Pet.,  620. 

§  48;i0.  The  jurisprudence  of  the  United  States  recognizes  the  distinction  between  law  and 
equity  as  one  of  substance  as  well  as  of  form  and  procedure.  Montego  v.  Owen,  14  Blatch., 
824. 

g  4831.  The  act  of  May,  1792,  does  not  adopt  in  the  federal  courts  the  state  practice  in  all 
its  extent.  But  the  remedies  in  such  courts  are  to  be  at  common  law  or  in  equity,  not  ac- 
cording to  tlie  practice  of  state  courts,  but  according  to  the  principles  of  common  law  and 
equity  as  distinguished  and  defined  in  that  country  from  which  we  derive  our  knowledge  of 
those  principles.     Robinson  v.  Campbell,  8  Wheat,  812. 

§  48*12.  A  suit  in  equity  in  the  circuit  court  cannot  be  defeated  by  the  fact  that  under  a 
state  statute  there  is  a  suitable  remedy  at  law.  The  judiciary  act  (1  Stat,  at  Large,  78),  in 
speaking  of  a  plain,  adequate  and  complete  remedy  at  law,  refers  to  the  common  law  and  not 
to  the  statutes  of  the  several  states.     Cropper  v,  c3oburn,  2  Curt.,  465. 

§  4838.  The  general  equity  jurisdiction  of  the  federal  courts  can  in  no  manner  be  controlled 
or  limited  by  state  legislation.  So,  in  a  suit  brougiit  in  a  federal  court  to  redeem  a  mortgage, 
it  is  uo  objection  to  the  maintenance  of  the  suit  that  the  plaintiffs  have  not  complied  with  a 
state  statute  (Act  of  Maine,  Feb.  5,  1821,  ch.  89,  §  1)  requiring  a  certain  tender  of  the  money 
due  on  the  mortgage.    Gordon  v.  Hobart,  2  Sumn.,  401. 

g  4884.  In  suits  in  equity  in  the  United  States  courts,  state  laws  in  respect  to  remedies 
have  no  effect  on  the  jurisdiction  of  the  court;  and  so  if  a  state  law  should  declare  that  to  be 
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a  Ipgal  title  which  upon  general  principles  courts  of  equity  consider  ati  equitable  one,  the 
courts  of  the  United  States  would  aflford  a  legal  remedy,  suited  to  the  case,  to  enforce  it, 
without  excluding  at  the  same  time  the  concurrent  jurisdiction  of  the  equity  side  of  the 
court.  No  state  practice  can  affect  the  marked  distinction  between  law  and  equity  in  the 
federal  courts ;  and  in  matters  of  equity  such  courts  are  ruled  by  the  general  principles,  usages 
and  rules  of  courts  of  equity.     Mayer  v.  Foulkrod,  4  Wash.,  349. 

§  4835.  Controversies  between  a  trustee  and  cestui  que  timst  in  regard  to  the  accounts  of 
the  trust  belong  peculiarly  to  a  court  of  chancery,  and  a  state  cannot  by  any  law  abridge  the 
jurisdiction  of  the  United  States  courts  in  such  cases,  where  the  other  elements  conferring 
jurisdiction  are  present.     Parsons  v.  Lyman,  5  Blatch.,  170. 

§  4836.  Where  the  question  of  the  admission  of  evidence  depends  upon  general  principles 
of  equity  and  not  upon  a  local  statute,  the  federal  courts  are  not  bound  by  the  decision  of  a 
state  court.     Russell  v.  Southard,  12  How.,  139. 

§  4837.  The  practice  in  the  courts  of  Pennsylvania,  for  the  jury  to  find  a  special  verdict  in 
a  cause  where  the  parties  have  not  legal  but  equitable  claims,  does  not  apply  in  the  United 
States  courts.     Conn  v.  Penn,  Pet.  C.  C,  497. 

§  4S3vS.  The  laws  of  a  state  may  afford  rules  as  to  what  shall  be  deemed  a  cloud  upon  a  title, 
and  the  circuit  courts  sitting  in  equity  may  remove  such  clouds.  Bayerque  v.  Coiien,  McAl., 
113. 

§  4839.  The  practice  prevailing  in  Kentucky  of  trying  the  facts  in  an  equity  case  by  a  jury 
will  not  be  followed  in  the  federal  courts.     Massie  v.  Watts,  6  Cr.,  148. 

§  4840.  In  the  exercise  of  the  chancery  jurisdiction  conferred  by  the  constitution  and  laws 
of  the  United  States,  the  federal  court  is  not  governed  by  tlie  state  practice.  So,  in  a  suit  in 
equity  against  an  administrator,  alleging  fraud,  a  federal  court  will  not  be  bound  by  a  statute 
of  the  state  when  it  sits,  barring,  without  exception,  all  suits  against  administrators  brought 
more  than  two  years  after  notice  of  administration.     Johnstrm  v.  Roe,  1  Fed.  R.,  692. 

g  4841.  mingling  law  and  equity. —  In  a  state  where  the  distinction  between  law  and 

equity  has  been  abolished,  a  statutory  action  brought  in  the  federal  court  should  go  on  the 
law  or  the  equity  docket  of  that  court,  according  to  the  nature  of  the  action  as  seen  from  the 
facts  stated  and  the  relief  sought.     Duncan  «.  Green  wait,*  10  Fed.  R.,  800. 

§  4842.  The  circuit  court  will  not  adopt  a  state  statutory  proceeding  which  confounds  the 
distinction  between  legal  and  equitable  remedies.     Byrd  r.  Badger,*  1  McAl.,  443. 

§  4843.  In  the  federal  courts  legal  and  equitable  causes  of  action  cannot  be  united  in  one 
suit.  So  a  suit  for  damages,  and  also  for  an  injunction  and  to  have  an  agreement  canceled, 
must  be  recast  into  two  suits,  one  at  law  and  one  in  equity,  although  by  the  practice  of  the 
state  where  the  federal  court  sits  such  legal  and  equitable  relief  may  be  obtained  in  one  suit. 
La  Mothe  Co.  v,  Nat.  Tube  Co.,*  7  Rep'r,  138. 

§  4844.  The  United  States  courts  will  not  allow  law  and  equity  proceedings  to  be  mingled 
in  one  case,  although  the  law  of  the  states  where  they  sit  may  allow  such  a  blending.  Shu- 
ford  V.  Cain,  1  Abb.,  302. 

§  4845.  The  distinction  between  equitable  and  legal  rights,  and  the  necessity  of  seeking  the 
enforcement  of  each  right  according  to  the  forms  and  before  the  tribunal  of  the  jurisdiction 
to  which  it  belongs,  still  exists  in  the  federal  circuit  courts,  and  cannot  be  affected  by  state 
practice  act  prescribing  one  form  of  action  in  all  cases.  Thus  the  equitable  right  to  have  a 
cloud  removed  from  a  title  cannot  be  enforced  by  suit  brought  in  the  common-law  form  of  a 
declaration,  a  state  law  to  the  contrary  notwithstanding.     Loring  v.  Downer,  McAL,  360. 

g  4846.  Although  the  practice  in  a  state  court  may  be  to  blend  in  the  proceedings  the  prin- 
ciples of  law  and  equity,  yet  in  a  federal  court  sitting  in  the  state  the  two  systems  must  be 
kept  separate  and  distinct.     Jones  v.  Mc Masters,  20  How.,  8,  23. 

§  4847.  The  practice,  pleadings  and  forms  and  modes  of  proceeding  of  the  territorial  courts, 
as  well  as  their  respective  jurisdictions,  subject  to  a  few  express  or  implied  conditions  in  the  or- 
ganic act,  were  intended  to  bo  left  to  the  legislative  action  of  the  territorial  assemblies  and  to 
the  regulations  which  might  be  adopted  by  the  courts  themselves.  So,  if  the  practice  of 
uniting  legal  and  equitable  causes  of  action  in  one  proceeding  has  been  authorized  by  the 
legislative  assembly  of  a  territory,  then  there  may  be  such  a  uniting  in  the  territorial  courts, 
Hornbuckle  v.  Tombs,  18  Wall.,  648. 

§  4848.  The  act  of  congress  of  1824,  making  the  practice  of  the  federal  courts  in  Louisiana 
conformable  to  the  state  practice,  could  not  apply  to  equity  practice,  since  there  were  no  courts 
of  equity  in  that  state;  but  the  equity  pnictice  in  the  federal  courts  there  continued,  rffter 
the  passage  of  the  act,  to  be  regulated  by  the  former  acts  of  congress  and  the  ordinary  modes 
of  procedure  in  equity.     Livingston  i».  Story,  9  Pet.,  632. 

§  4849.  Although  the  forms  of  proceedings  and  practice  in  the  state  courts  have  been 
adopted  in  the  federal  courts,  yet  the  adoption  of  the  state  practice  must  not  be  understood 
as  confounding  the  principles  of  law  and  equity,  nor  as  authorizing  legal  and  equitable  claims 
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to  be  blended  in  one  suit.  And  when  a  new  trial  is  granted  by  statute,  or  a  new  remedy  for 
violation  of  an  old  right,  or  whenever  such  rights  and  remedies  are  dependent  on  state  stat- 
utes or  acts  of  congress,  the  jurisdiction  in  such  cases,  as  between  the  law  side  and  the  equity 
side  of  the  federal  courts,  must  be  determined  by  the  essential  character  of  the  case,  and  un- 
less it  conies  within  some  of  the  recognized  heads  of  equitable  jurisdiction,  it  must  be  held 
to  belong  to  the  other.  Van  Norden  tx  Morton,  9  Otto,  379 ;  Cummings  v.  Merchants*  Nat. 
Bank.  11  Otto,  153. 

§  4850.  The  federal  courts  in  Louisiana  do  not  follow  the  state  practice  abolishing  the  dis- 
tinction between  law  and  equity.  If  a  casn  at  law  has  been  tried  in  the  circuit  court  sitting 
in  that  state,  according  to  the  state  practice,  without  a  jury,  the  decisions  of  such  court  upon 
questions  of  fact  are  as  conclusive  upon  appeal  to  the  supreme  court  as  if  they  had  been  found 
by  a  jury.     United  States  v.  King,  7  How.,  833. 

g  4851.  In  the  federal  courts  the  jurisdictions  of  law  and  chancery  are  distinctly  maintained, 
as  well  in  Louisiana  as  in  all  the  other  states.  And  if  a  proceeding  in  a  federal  court  in  Louisiana, 
when  such  distinctions  do  not  prevail  in  the  state  practice,  is  more  appropriate  to  chancery 
than  to  law,  it  should  be  brought  in  chancery  and  be  governed  by  chancery  practice.  McCol- 
lum  V,  Eager,  2  How.,  61. 

g  48o2.  Notwithstanding  the  peculiarities  of  the  civil  code  of  Louisiana,  the  distinctions 
between  law  and  equity  must  be  preserved  in  the  federal  courts  in  that  state,  and  equity 
causes  from  that  circuit  must  go  to  the  supreme  court  of  the  United  States  by  appeal  and  not 
by  writ  of  error.     Walker  v,  Dreville,  VZ  Wall.,  440. 

§  4858.  The  distinction  between  law  and  equity  prevails  in  the  federal  courts  sitting  in 
Louisiana  in  the  modes  of  proceeding,  notwithHtanding  the  civil  code,  which  governs  the  prac- 
tice OS  well  as  the  rights  of  parties  in  the  state  courts.  Louisiana  Mut.  Ins.  Co.  v.  Tweed,  7 
Wall.,  44. 

§  4854.  The  adoption  in  the  circuit  courts  of  the  United  States  of  the  forms  of  proceeding 
and  practice  of  tlie  several  states  does  not  allow  the  mixture  of  legal  and  equitable  claims,  nor 
of  the  principles  of  law  and  equity.  The  remedies  in  such  courts  are  at  common  law  or  in 
equity,  not  according  to  the  state  practice,  but  according  to  the  principles  which  distinguish 
law  and  equity  in  Maryland.  Thompson  v.  Cent.  Ohio  R.  R.  Co.,  6  Wall.,  134;  Payne  v. 
Hook,  7  Wall.,  425. 

§  4855. equitable  defenses  In  an  action  at  law. —  Equitable  defenses,  though  admis- 
sible under  the  practice  of  a  state  in  suits  at  law,  are  not  admissible  in  federal  courts.  Thus 
the  defense,  inadequacy  of  price  under  foreclosure  sale,  is  demurrable  in  an  action  of  eject- 
ment.    Parsons  v.  Denis,  2  McC,  So9. 

§  4850.  Although  under  a  state  code  an  equitable  defense  can  be  set  up  in  answer  to  an  ac- 
tion in  substance  an  action  at  law,  this  may  not  be  done  in  a  federal  court  sitting  in  that 
state.  The  adoption  by  the  federal  courts  of  state  forms  and  practice  must  not  be  taken  to 
confound  the  distinction  between  law  and  equity.  This  distinction  is  preserved  by  the  federal 
constitution.     Butler  v.  Young,*  5  Ch.  Leg.  N.,  146. 

g  4857.  A  law  of  a  state  providing  that  a  stranger  claiming  real  estate  levied  upon  in  exe- 
cution may  have  the  sale  stayed  upon  certain  conditious  provides  for  a  proceeding  which 
is  equitable  in  its  nature  and  therefore  is  not  within  the  act  of  June  1,  1872  (17  Stat.,  197), 
and  cannot  be  enforced  in  the  United  States  courts.  So  far,  however,  as  the  state  law  relates 
to  personal  property,  it  is  merely  a  substitute  for  the  common-law  action  of  replevin,  and  ap- 
plies to  the  federal  courts.    Hall  v.  The  Mining  Co.,  1  Woods,  544. 

$$  4858.  Equitable  defenses  in  actions  at  law,  although  admissible  under  the  practice  of  the 
state  where  a  federal  court  sits,  are  not  admissible  in  such  court  Parsons  v.  Denis,  7  Fed.  R., 
817. 

§  4859.  The  constitution  recognizes  the  distinction  between  law  and  equity,  and  therefore 
neither  congress  nor  the  courts  can  do  away  with  the  forms  used,  nor  with  the  causes  and 
reasons  which  distinguish  the  one  from  the  other ;  and  it  is  not  contemplated  by  the  statute, 
making  the  practice  of  the  federal  courts  conform  to  that  of  the  state  wherein  they  sit,  that, 
in  the  federal  courts,  an  equitable  defense  may  be  set  up  in  an  action  at  law  although  the 
state  law  allows  such  to  be  done,  the  word  practice,  as  used  in  such  statute,  not  being  broad 
enough  in  its  meaning  to  cover  such  a  case.     Butler  v.  Young,*  17  Int.  Rev.  Rec,  58. 

§  4860.  In  a  suit  at  law  on  the  judgment  of  another  court,  its  answer  set  up  a  variety  of 
matters  which  were  not  defenses  at  common  law  against  the  judgment,  but  which  were 
claimed  to  give  the  defendant  an  equitable  right  to  resist  the  enforcement  of  the  judgment, 
and  it  was  held  that,  although  the  law  of  the  state  permitted  an  equitable  defense  in  an  ac- 
tion at  law,  such  defense  could  not  be  allowed  in  a  federal  court ;  and  this  notwithstanding 
the  provisions  of  section  914  of  the  Revised  Statutes,  conforming  the  practice  and  modes  of 
procedure  to  that  of  the  state  courta     Monte jr)  v.  Owen,*  14  Blatoh.,  824» 
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§  4S61.  In  admiralty.—  A  state  law  can  have  no  validity,  authority  or  eflFecfc  npon  the  ad- 
miralty and  maritime  jurisdiction  of  the  federal  courts.  Rules  of  admiralty  established  or 
altered  by  the  federal  supreme  court  are  not  rules  of  decision,  but  arc  rules  of  practice  pros- 
pective in  their  operation.     Wolf  v.  The  Scow  Selt,*  5  Ch.  Leg.  N.,  109. 

§  4S63.  In  this  country  no  maritime  lien  exists  for  repairs  or  supplies  furnished  to  a  vessel 
in  her  home  port,  unless  it  is  given  by  the  local  law.  If  it  is  so  given  it  may  be  enforced  in 
admiralty.     Davis  v.  Child,*  3  N.  Y.  Leg.  Obs.,  147. 

§  4860.  A  maritime  lien  does  not  arise  on  a  contract  for  materials  and  supplies  furnished 
to  a  vessel  in  her  home  port,  even  though  such  contract  be  a  maritime  contract.  In  respect 
to  such  maritime  contracts  a  state  law  may  create  such  liens  as  it  deems  proper.  A  state  law. 
however,  authorizing  suits  in  reni  against  vessels  to  enforce  such  liens  is  unconstitutional  and 
void.     In  re  Ship  Edith,*  6  N.  B.  R,  449. 

§  4864.  The  local  laws  can  never  confer  jurisdiction  on  the  federal  courts.  They  can  only 
furnish  rules  to  ascertain  the  rights  of  parties,  where  jurisdiction  is  vested  by  the  laws  of  the 
United  States.  So  held  where  it  w*as  claimed  that  the  local  laws  gave  a  maritime  lien  under 
the  circumstances,  thus  bringing  the  case  within  the  admiralty  jurisdiction.  Steamboat  Or- 
leans 1'.  Phoebus,  11  Pet,  175. 

§  486o.  In  a  lien  for  supplies  or  repairs  to  a  domestic  vessel  the  admiralty  jurisdiction  is 
governed  by  the  local  law ;  but  questions  of  lien  upon  a  foreign  veseel  are  governed  by  the 
general  maritime  law,  and  no  state  can,  by  any  local  legislation,  enlarge  or  limit  or  narrow 
such  general  maritime  law.    The  Barque  Chusan,  2  Story,  455. 

^  4866.  A  state  cannot,  by  its  laws,  create  a  maritime  lien  and  provide  for  its  enforcement 
by  proceedings  vi  rein  cutting  ofif  foreign  claims  and  conferring  an  indefeasible  title.  Such 
legislation  interferes  with  the  admiralty  jurisdiction  of  the  United  States.  The  John  Rich- 
ards, Newb.,  73. 

§  4867.  Liens  may  be  created  by  state  laws  and  when  so  created  may  be  enforced  in  courts 
of  admiralty.  But  state  legislation  cannot  interfere  with  a  right  or  lien  previously  acquired 
under  the  national  maritime  law.     Dudley  v.  The  Steamboat  Superior,  Newb.,  176. 

§  4868.  A  state  may,  by  its  laws,  impress  liens  for  supplies  and  repairs  upon  a  vessel  lying 
in  home  port  to  receive  alterations  and  fit  her  for  a  new  employment.  The  Island  City,  1 
Low.,  375. 

g  4869.  Courts  of  admiralty  will  enforce  by  suit  in  rem  a  lien  given  by  state  statutes,  for 
materials  and  supplies  furnished  to  domestic  vessels,  only  when  the  debt  to  be  recovered  and 
the  contract  to  be  enforced  is  maritime  in  its  character;  aud  hence  such  court  will  not  enter- 
tain a  suit  in  rem  for  repairs  upon  a  canal-boat,  built  and  used  for  service  in  interior  canals 
and  not  in  tide-water.     Boon  v.  The  Hornet,  Crabbe,  426. 

§  4870.  Formerly  a  lien  given  by  a  state  law  for  repairs  and  supplies  furnislied  to  a  vessel 
in  her  home  port  could  be  enforced  by  a  suit  in  rem  in  admiralty,  but  now  such  a  suit  can 
only  be  brought  where  there  is  a  claim  founded  on  a  maritime  lien  against  a  foreign  ship,  or 
against  a  ship  in  a  foreign  port  or  the  port  of  a  state  other  than  that  to  which  the  ship  be- 
longs.    Wilson  r.  Bell,  20  Wall.,  201. 

§  4871.  It  is  settled  in  our  jurisprudence  that  so  long  as  congress  does  not  interpose  to  reg- 
ulate the  subject  the  rights  of  material-men  furnishing  necessaries  to  a  vessel  in  her  home 
port  may  be  regulated  in  each  state  by  state  legislation.  The  federal  courts  of  admiralty  will 
enforce  such  laws  according  to  its  own  modes  of  procedure,  which  state  law^s  cannot  affect. 
The  Lotowana,*  7  Ch.  Leg.  N.,  805. 

§  4872.  A  state  law  creating  a  lien  in  favor  of  a  claimant  under  a  non-maritime  contract 
cannot  confer  jurisdiction  in  admiralty  upon  United  States  courts.  Le  Roy  v.  Tatbaoi,  23 
How.,  129. 

§  4873.  Where,  by  a  state  law,  a  claim  for  wharfage  is  made  a  claim  upon  a  vessel,  such 
lien  is  enforceable  in  admiralty  by  libel  in  rem  against  the  vessel.  The  J.  H.  Starin,  15 
Blatch.,  478. 

g  4874.  Where  a  portion  of  the  proceeds  of  a  vessel  which  had  been  sold  to  satisfy  a  man- 
time  lien  were  claimed  both  by  the  assignees  in  bankruptcy  of  the  owner  and  by  certain  per- 
sons having  a  prior  lien  under  a  state  law.  it  was  held  that  the  latter,  being  entitled  by  the 
state  law,  should  be  paid  iu  the  first  instance.    Proceeds  of  the  Lady  Franklin,  3  Biss.,  121. 

§  4875.  City  ordinances  concerning  vessels  are  generally  allowed  to  be  read  in  the  United 
States  courts,  but  have  no  force  in  admiralty  proceedings  except  as  police  regulations.  The 
Palmetto,  1  Biss.,  140. 

§  4876.  State  laws  permitting  evidence  to  be  given  by  interested  witnesses  have  no  effect 
npon  the  rules  of  admiralty,  which  exclude  interested  witnesses  except  in  certain  cases  where 
they  are  admitted  ex  necessitate.    The  Independence,  2  Curt.,  850. 

§  4877.  The  non-imprisonment  acts  of  New  York,  as  adopted  by  acts  of  congress  of  Febru-v 
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ary  28,  1839,  and  January  14,  1841,  do  not  apply  to  process  issued  out  of  courts  of  admiralty. 
Sucli  process  1?  governed  by  regulations  of  the  supreme  court  by  virtue  of  the  acts  of  congress 
of  May  8,  1792,  section  2,  and  August  23,  1842.  Marshall  v.  Dazin,  7  N.  Y.  Leg.  Obs.,  842; 
Gardner  v.  Isaacson,*  8  N.  Y.  Leg.  Obs.,  77. 

§  4878.  The  statutes  of  the  United  States  and  the  rules  of  the  supreme  court,  which  author- 
ize an  arrest  by  virtue  of  process  issuing  out  of  the  United  States  courts  only  in  cases  in 
which  an  arrest  is  authorized  by  the  laws  of  the  state  in  which  such  courts  sit,  apply  to  ad- 
miralty as  well  as  to  common-law  processes.     Fry  r.  Cook,*  22  Int.  Rev.  Rec,  170. 

§  4879.  If  a  state  statute  gives  an  administrator  a  right  to  recover  damages  for  the  death 
of  his  intestate,  such  right  may  be  enforced  in  a  court  of  admiralty  if  the  death  has  been 
caused  by  a  marine  tort,  notwithstanding  the  fact  that  the  statute  provides  that  such  right 
shall  be  enforced  in  an  action  at  law.     Holmes  v.  O.  &  C.  R'y  Co.,  5  Fed.  R,,  75. 

§  4880.  A  contract  to  build  a  vessel,  or  to  furnish  material  for  her  original  construction,  is 
notamaiitime  contract,  cannot  be  enforced  in  a  court  of  admiralty,  and  cannot  be  made 
maritime  and  enforceable  in  a  court  of  admiralty  by  state  statutes.  The  Pacific,  9  Fed.  R., 
120. 

§  4881.  That  portion  of  the  act  of  March  2,  1867,  which  adopts  the  state  laws  concerning 
the  *' modifications,  conditions  ana  restrictions  upon  imprisonment  for  debt "  does  not  apply 
to  process  in  suits  in  admiralty,  and  a  respondent  arrested  in  Oregon  on  a  libel  in  personam 
to  recover  damages  for  an  injury  to  the  peraon  with  force  is  not  arrested  in  a  suit  to  recover 
a  debt  within  the  meaning  of  that  term  as  used  in  admiralty  rule  48  of  the  act  1867,  or  of 
the  constitution  of  Oregon,  and  is  not  entitled  to  his  discharge  on  motion.  Hanson  v,  Fowle,* 
1  Saw..  497. 

§  4S8tS.  A  surety  upon  a  stipulation  in  a  libel  in  rem  in  admiralty,  in  the  district  of  New 
York,  cannot,  after  final  decree  and  return  of  execution  wholly  unsatisfied,  be  required  to 
submit  himself  to  an  examination  concerning  his  property  under  the  laws  and  practice  of  the 
state  of  New  York,  for  peclions914,  915  and  916,  Revised  Statutes,  apply  only  to  common-law 
suits.  A  decree  in  admiralty  can  be  enforced  only  by  execution  under  admiralty  rule  21.  It 
cannot  be  enforced  against  the  surety  upon  a  stipulation  by  sequestration,  as  in  equit}';  nor 
by  punishment  for  contempt;  nor,  in  New  York,  by  force  of  admiralty  rule  48,  and  section 
990,  Revised  Statutes,  by  imprisonment  for  debt.     The  Blanche  Page,  16  Blatch.,  1. 

§  4H83.  Certain  judgments  against  a  steamer  were  recovered  in  a  district  court  of  the  ter- 
ritory of  Oregon,  which  were  made  liens  under  the  statutes  of  that  territory.  One  of  the 
judgments  was  appealed,  and  F.  and  M.  became  sureties  on  the  appeal  bond.  The  judgment 
appealed  was  affirmed,  and,  the  boat  being  sold,  the  holders  of  the  others  judgments  obtained 
an  order  from  the  district  court  that  the  proceeds  of  the  sale  should  be  distributed  among  all 
pro  rata^  the  claims  upon  which  their  judgments  were  founded  being  of  a  higher  class  than, 
or  equal  to,  the  claim  on  which  the  judgment  was  founded  which  had  been  afiirmed.  This 
distribution  was  made  pro  rata^  and,  there  not  being  enough  to  pay  all  the  claims,  execution 
Issued  against  F.  and  M.  for  the  balance  due  on  the  judgment  which  had  been  appealed. 
Held,  on  a  motion  to  set  the  execution  aside,  that  the  statute  directed  such  a  distribution  and 
that  the  motion  must  be  denied.     In  the  Matter  of  Jas.  M.  Moore,*  1  Or.,  179. 


XXX.  Trial  by  Court. 

Summary —  General  or  special  finding,  §  4884. —  Formal  finding  necessary.  §  4885. —  Method 
.  of  trial  without  jury,  ^  4886. —  Case  submitted  on  special  verdict  with  power  to  draw  in- 
ferences  of  fact,  g  4887. 

g  4884.  It  is  discretionary  with  a  court  sitting  without  a  jury  whether  to  make  a  general 
or  a  special  finding,  and  if  the  latter  would  unnecessarily  prejudice  one  of  the  parties  it  will 
be  refused.     Clement  v.  Insurance  Co.,  g§  4388-4892. 

§  4885.  A  trial  by  the  court  without  a  jury  is  not  concluded  until  a  formal  finding  is  made. 
Ibid, 

§  4886.  The  method  of  conducting  a  trial  without  a  jury  is  the. same  as  that  with  a  jury, 
except  that  there  is  no  charge,  and  that  instead  of  a  general  or  special  verdict  there  is  a  gen- 
era!  or  special  finding.    Ibid, 

§  4887.  When  by  written  agreemenjc  a  cause  is  submitted  to  the  court  upon  a  special  ver- 
dict which  is  irregular,  but  the  irregularities  being  waived  and  .the  court  authorized  to 
draw  all  inferences  of  law  and  fact  from  the  evidence  and  facts  stated  therein,  the  judgment 
of  the  court  is  conclusive,  and  will  not  be  overturned  if  it  can  be  presumed  that  certain  nee- 
e3sary  facts  were  found  by  the  court.     Prentice  v.  Zane,  §§  4893,  4894. 

INoTES.— See  ^§  4895-4922.] 
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CLEMENT  V.  THE  PHENIX  INSURANCE  COMPANY. 
(Circuit  Court  for  New  York:  7  Blatchford,  51-58.     1869.) 

Opinion  by  Blatchford,  J. 

Statement  of  Facts. —  This  action  was  tried  before  the  court,  without  a 
jury,  under  the  provisions  of  the  fourth  section  of  the  act  of  March  3,  1865 
(13  U.  S.  Stat,  at  Large,  501),  a  jury  having  been  waived  by  a  stipulation  in 
writing  signed  by  the  attorneys  of  record,  and  filed  with  the  clerk  of  the 
court.  That  section  provides  as  follows:  "Issues  of  facts  in  civil  cases  in  any 
circuit  court  of  the  United  States  may  be  tried  and  determined  by  the  court 
without  the  intervention  of  a  jury,  whenever  the  parties,  or  their  attorneys  of 
record,  file  a  stipulation  in  writing  with  the  clerk  of  the  court  waiving  a  jury. 
The  finding  of  the  court  upon  the  facts,  which  finding  may  be  either  general 
or  special,  shall  have  the  same  effect  as  the  verdict  of  a  jury.  The  rulings  of 
the  court  in  the  cause  in  the  progress  of  the  trial,  when  excepted  to  at  the 
time,  may  be  reviewed  by  the  supreme  court  of  the  United  States  upon  a  writ 
of  error  or  upon  appeal,  provided  the  rulings  be  duly  presented  by  a  bill  of 
exceptions.  When  the  finding  is  special  the  review  may  also  extend  to  the 
determination  of  the  sufliciency  of  the  facts  found  to  support  the  judgment." 
The  proceedings  in  open  court  at  the  trial  having  been  concluded,  the  case 
was  submitted  for  determination  to  the  court,  which  subsequently  announced 
that  it  found  for  the  plaintiffs  for  the  sum  of  $16,543.67,  as  of  the  9th  of  June, 
1869.  No  formal  finding,  either  general  or  special,  has  been  signed,  or  filed, 
or  entered  in  the  minutes  of  the  court.  The  defendants  now  submit  to  the 
court  the  draft  of  a  special  finding  of  the  court  upon  the  facts,  which  they  ask 
the  court  to  sign  and  file  as  the  finding  of  the  court  upon  the  facts.  It  con- 
sists of  eleven  statements  or  propositions.  The  plaintiffs  object  to  the  making 
by  the  court  of  any  special  finding  upon  the  facts. 

§  4888.  Discretionary  with  covrt^  in  a  case  tried  without  a  jury^  to  make  a 
general  or  special  finding. 

It  is  apparent  that,  under  the  statute,  it  is  discretionary  with  the  court  to 
make  either  a  general  finding  or  a  special  finding.  Especially  is  this  so  in 
view  of  the  prior  act  of  February  19,  1864  (13  U.  S.  Stat,  at  Large,  5),  which 
provides  in  its  seventh  section  as  follows  in  reference  to  the  circuit  courts  for 
the  districts  of  California  and  Oregon:  ** Issues  of  fact  in  civil  cases  may  be 
tried  and  determined  bv  the  said  circuit  court,  without  the  intervention  of  a 
jury,  whenever  the  parties,  or  their  attorneys  of  record,  file  a  stipulation  in 
writing  with  the  clerk  waiving  a  jury.  Upon  the  trial  of  an  issue  of  fact  by 
the  court,  its  decision  shall  be  given  in  writing  and  filed  with  the  clerk.  In 
giving  the  decision  the  facts  found  and  the  conclusions  of  law  shall  be  sepa- 
rately stated."  This  court,  therefore,  when  trying  an  issue  of  fact  in  a  civil 
case  when  a  jury  is  waived,  is  not  required  to  state  separately  the  facts  found 
and  the  conclusions  of  law,  nor  is  it  required  to  make  a  special  finding  upon 
the  facts.  The  inquiry  then  arises  whether  it  is  necessary  or  proper  that  the 
court  should  make  such  special  finding  in  this  case. 

§  4889.  Trial  of  issue  of  fact  hy  court  without  jury  not  concluded  until 
formal  finding  upon  the  facets. 

By  the  statute,  the  finding,  when  made,  has  the  same  effect  as  the  verdict 
of  a  jury.  As  the  trial  of  an  issue  of  fact  before  a  jury  is  not  concluded 
until  the  verdict  of  the  jury  is  rendered,  so  the  trial  of  an  issue  of  fact  by  the 
court  without  the  intervention  of  a  jury  is  not  concluded  until  the  formal 
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finding  of  the  court  upon  the  facts,  which  is  to  have  the  same  effect  as  the 
Terdict  of  a  jury,  is  made.  When,  therefore,  the  statute  speaks  of  the  rulings 
of  the  court  in  the  case  in  the  progress  of  the  trial,  it  includes  all  rulings  on 
questions  of  law  which  the  court  may  make  in  the  progress  of  the  trial,  down 
to  the  time  the  finding  on  the  facts  is  formally  made.  The  trial  is  to  pro- 
ceed in  all  respects  as  if  before  a  jury,  except  that  there  is  to  be  no  charge  to 
a  jury,  and,  instead  of  a  verdict  by  a  jury,  there  is  to  be  a  finding  by  the  court 
on  the  facts,  which  finding,  if  general,  is  to  the  same  effect  as  the  general 
verdict  of  a  jury,  and,  if  special,  is  to  have  the  same  effect  as  the  special  ver- 
dict of  a  jury.  The  rulings  of  the  court  in  admitting  or  rejecting  evidence 
are  to  be  made  and  excepted  to  as  on  a  trial  before  a  jury. 

§  4890.  When  evidence  ie  concluded partiee  may  propound  to  the  court  propo- 
sitions of  law.  And  if  the  court  doee  not  affirm  such  prepositions  the  parties 
may  except. 

When  the  evidence  is  concluded  the  respective  parties  are  to  propound  to 
the  court  the  propositions  of  law  which  they  respectively  conceive  to  arise 
therefrom,  as  on  a  trial  before  a  jury,  except  that  a  proposition  of  law,  instead 
of  running  to  the  effect  that,  if  the  jury  find  thus  and  so,  the  law  on  such  a 
state  of  fact  is  thus  and  so,  will  run  that,  if  the  court  find  thus  and  so,  the  law 
on  such  a  state  of  fact  is  thus  and  so.  The  court  must  pass  on  such  a  propo- 
sition of  law  when  it  tries  an  issue  of  fact,  just  ^&  it  must  pass  on  a  proposition 
of  law  when  made  at  a  like  stage  of  the  trial  on  a  trial  before  a  jury^.  On  a 
trial  before  a  jury  the  court  passes  on  such  a  proposition  when  it  is  made,  and 
before  the  jury  retires  to  consider  of  its  verdict.  On  a  trial  before  the  court 
the  court  may  pass  on  such  a  proposition  when  it  is  made,  or  it  may  take  the 
proposition  into  consideration  and  pass  upon  it  afterwards  before  making  its 
finding  on  the  facts,  and,  therefore,  during  the  trial,  and  in  either  event,  the 
party  advancing  the  proposition  as  well  as  the  opposite  party  will,  accordingly 
as  the  court  does  or  does  not  affirm  the  proposition,  have  the  opportunity  of 
excepting  to  the  ruling  of  the  court  thereon  at  the  time  such  ruling  is  made; 
and  such  ruling  being  within  the  fourth  section  of  the  act  of  1865,  a  ruling  of 
the  court  in  the  cause  in  the  progress  of  the  trial,  and  being  excepted  to  at 
the  time,  may,  under  that  section,  when  duly  presented  by  a  bill  of  excep- 
tions, be  reviewed  by  the  supreme  court  upon  a  writ  of  error  or  upon  appeal. 
In  this  way  the  rights  of  both  parties  are  preserved.  The  propositions  of  law 
that  are  affirmed  by  the  court  are  like  the  charge  of  the  court  to  the  jury,  and 
its  rulings  can  be  excepted  to  by  the  party  that  is  dissatisfied  with  them. 
When  propositions  of  law  are  overruled  by  the  court,  its  action  can  be  ex- 
cepted to  by  the  party  which  advances  the  propositions.  There  is  no  abso- 
lute necessity,  therefore,  for  a  special  finding  by  the  court  on  the  facts,  any 
more  than  there  is  an  absolute  necessity  in  every  case  tried  before  a  jury  for 
the  finding  by  it  of  a  special  verdict.  If  the  counsel  for  each  party  discharges 
properly  and  seasonably  the  duty  of  presenting  to  the  court  such  propositions 
of  law  as  he  conceives  to  arise  on  the  evidence,  no  right  of  either  party  can 
be  prejudiced.  There  will  be  the  same  right  and  the  same  opportunity  to 
move,  with  effect,  for  a  new  trial  on  a  case,  because  the  finding  is  against  the 
weight  of  evidence,  that  there  are,  on  a  trial  before  a  jury,  to  move  for  a  new 
trial-  on  a  case,  because  the  verdict  is  against  the  weight  of  evidence.  There 
will  be  the  same  right  and  the  same  opportunity  to  move,  with  effect,  for  a 
new  trial,  because  of  an  error  in  law  committed  by  the  court,  that  there  is  on 

a  trial  before  a  jury. 
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It  is  not  necessary,  in  order  to  enable  those  remedies  to  be  pursued,  that  there 
should  be  a  special  finding  by  the  court  upon  the  facts,  any  more  than  it  is 
necessary  there  should,  on  a  trial  before  a  jury,  be  a  special  verdict  in  order 
to  enable  those  remedies  to  be  pursued.  By  the  course  above  indicated,  as 
the  one  proper  to  be  pursued  on  a  trial  before  the  court  without  a  jury,  the 
separation  of  the  matters  of  law  from  the  questions  of  fact,  which  is  necessary 
in  order  to  a  review  upon  the  matters  of  law  in  a  higher  tribunal,  is  effected 
as  completely  as  it  can  be  in  the  case  of  a  general  verdict  rendered  by  a  jury. 
The  rulings  of  the  court  on  the  propositions  of  law  advanced  by  the  respective 
counsel,  after  the  evidence  has  been  put  in,  on  a  trial  by  the  court  without  a 
jury,  are  equivalent  to  the  charge  of  the  court  to  the  jury,  and  stand  out  sepa- 
rate and  distinct  from  the  questions  of  fact,  and  can  be  specifically  excepted 
to.  In  several  of  the  circuit  courts  of  the  United  States  it  is  not  the  custom 
for  the  court  to  charge  the  jury,  on  the  trial  of  an  issue  of  fact,  othervirise 
than  by  its  responses  to  the  propositions  of  law  advanced  in  writing  by  the 
respective  parties  after  all  the  evidence  is  taken. 

In  tjie  present  case  it  is  said,  on  the  part  of  the  defendants,  that  they  desire 
to  raise  the  point  that,  as  matter  of  law  on  the  evidence,  one  McCoy,  at  Cin- 
cinnati, ought  to  have  given  notice,  by  telegraph,  from  there  at  a  certain  time 
to  the  consignees  at  New  York  of  the  tobacco,  of  its  previous  loss,  and  that^ 
as  he  did  not  give  such  notice,  the  plaintiffs  cannot  recover.    This  is  based  on 
the  view  that  McCoy  knew  of  the  loss  on  the  5th  of  August,  1867,  at  Cincin- 
nati, and  that  the  insurance  was  not  effected  by  the  consignees  at  New  York 
until  the  8th  of  August,  1867.     Now,  the  proper  and  effectual  way  to  raise 
this  point  is  to  have  it  appear  by  the  record  that  the  defendants  requested  the 
court  to  rule,  as  matter  of  law,  that  if  it  should  find  that  McCoy  had  notice  in 
Ciucinnati  as  early  as  the  5th  of  August,  1867,  of  the  loss  of  the  tobacco,  and 
that  McCoy  was  the  agent  of  the  plaintiffs  to  transport  the  tobacco  to  New 
York,  and  that  the  plaintiffs  had  put  it  into  McCoy's  custody,  to  be  retained 
therein  at  least  until  it  reached  Cincinnati,  then  McCoy  was  bound  to  com- 
municate notice  of  the  loss  by  telegraph  to  the  consignees  at  New  York  as 
soon  as  he  had  notice  of  it  himself,  and  that  if  it  should  find  that  McCoy  did 
not  communicate  such  notice  by  telegraph,  the  plaintiffs  could  not  recover. 
This  would  be  the  mode  adopted  to  raise  the  point  on  a  trial  before  a  jury, 
and  there  is  no  reason  why  it  should  not  be  adopted  on  a  trial  by  the  court 
without  a  jury.     Of  course  the  substance  of  the  request  above  suggested  may 
be  varied  if  it  is  not  full  enough,  either  in  its  statement  as  to  the  finding  of 
fact  or  as  to  the  proposition  of  law.    The  form  suggested  for  the  request  is 
only  intended  to  indicate  that  there  can  be  no  diflBculty,  on  the  evidence  given 
in  the  case,  in  framing  a  proper  and  adequate  form  of  request  to  secure,  to 
the  same  extent,  the  same  right  of  review  to  which  the  defendants  would  have 
been  entitled  if  a  trial  b}'^  jury  had  not  been  waived  by  them.     Nothing  is 
more  usual  in  a  request  to  charge  a  jury  than  to  say  that  if  the  jury  find  thus 
and  so  to  be  the  fact  from  the  evidence,  then  such  and  such  is  the  law  thereon. 
The  hypothetical  finding  of  fact  indicated  in  the  reqcfest  must  necessarily  be 
based  on  something  antecedent  in  the  record,  showing  that  evidence  was  given 
tending  to  establish  the  fact  indicated.     If  there  be  such  evidence  the  request 
is  a  proper  one  to  have  been  made,  and  the  party  making  it  can  have  the  full 
benefit  on  an  exception  of  a  refusal  by  the  court  to  charge  in  accordance  with 
the  request.     These  same  views  hold  true  in  regard  to  a  request  to  the  court, 
on  a  trial  by  it  without  a  jury,  to  rule  thus  and  so  as  to  the  law^on  a  hypothet- 
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ical  finding  of  fact  indicated  in  the  request.  The  court  will  necessarily,  by 
its  response  to  the  request,  have  indicated  clearly  whether  or  not  it  gave  to 
the  party  making  the  request  the  benefit  of  the  principle  of  law  propounded 
therein. 

§  4891.  Whenever  a  jury  is  waived  the  supreine  court  may  review  without  a 
special  finding  of  facts. 

The  cases  decided  by  the  supreme  court,  cited  by  the  defendants'  counsel, 
do  not,  as  I  understand  them,  hold,  as  is  contended,  that  whenever  a  jury  is 
waived  that  court  cannot  and  will  not  review  anything  unless  there  is  in  the 
record  a  special  finding  of  facts.  In  Hyde  v.  Booraem,  16  Pet.,  169,  there 
was  no  bill  of  exceptions,  and  the  court,  on  a  statement  of  facts,  held  that,  in 
point  of  law,  the  judgment  below  could  not,  on  those  facts,  be  maintained. 
Mr.  Justice  Story,  in  that  case,  saya,  speaking  of  a  trial  before  the  court  with- 
out a  jury:  ".If  either  party  in  the  court  below  is  dissatisfied  with  the  ruling 
of  the  judge  in  a  matter  of  law,  that  ruling  should  be  brought  before  this 
court  by  an  appropriate  exception  in  the  nature  of  a  bill  of  exceptions."  In 
Minor  v.  Tillotson,  2  How.,  392,  the  case  was  tried  before  the  court  without  a 
jury,  but  there  was  no  bill  of  exceptions.  In  Prentice  v.  Zane,  8  How.,  470, 
there  was  a  trial  before  a  jury  and  a  special  verdict.  In  Graham  v.  Bayne, 
18  How.,  60,  there  was  no  bill  of  exceptions  presenting  questions  of  law. 
The  case  of  Guild  v,  Frontin,  18  How.,  135,  only  decides  that  where  there  is 
a  trial  before  the  court  without  the  intervention  of  a  jury  thereimust  be  either 
a  special  verdict  or  an  agreed  statement  of  facts,  or  a  bill  of  exceptions  to  the 
decisions  of  the  court  on  questions  of  law,  in  order  to  enable  the  supreme 
court  to  review  the  judgment  of  the  court  below. 

But,  even  if  a  refusal  by  the  supreme  court  to  review  a  case  when  a  jury 
was  waived,  unless  there  was,  in  the  record,  a  special  finding  of  facts,  had 
been  the  established  practice  before  the  passage  of  the  act  of  1865,  the  fourth 
section  of  that  act  expressly  provides  that,  where  a  trial  by  jury  is  waived, 
the  finding  of  the  court  on  the  facts  may  be  general,  and  shall,  when  general, 
have  the  same  effect  as  the  general  verdict  of  a  jury  ;*  and  that,  in  the  case  of 
such  a  general  finding,  every  ruling  of  the  court  in  the  cause,  in  the  progress 
of  the  trial,  when  excepted  to  at  the  time,  may,  when  duly  presented  by  a  bill 
of  exceptions,  be  reviewed  by  the  supreme  court  on  a  writ  of  error  or  on  ap- 
peal. A  special  finding  in  this  case  is,  therefore,  unnecessary,  to  give  to  the 
defendants  the  full  benefit  of  any  exception  taken  by  them  at  the  time  to  any 
ruling  of  the  court  or  any  question  of  law  in  the  progress  of  the  trial. 

§  4S92.  Special  finding^  why  granted  or  refused. 

But  there  is  a  further  provision  in  the  fourth  section  of  the  act  of  1865, 
namely,  that  "  when  the  finding  is  special  the  review  may  also  extend  to  the 
determination  of  the  sufficiency  of  the  facts  found  to  support  the  judgment." 
A  losing  party  in  a  cause  can  always  have  the  substantial  benefit  of  this  pro- 
vision, without  a  s|)ecial  finding  on  the  facts,  by  requesting  the  court  to  rule, 
as  matter  of  law,  that  unless  every  one  of  such  and  such  facts  is  found  b}*^  it 
to  exist,  or  unless  a  particular  fact  is  found  to  exist,  his  adversary  cannot  have 
a  general  finding  in  his  favor.  But  a  winning  party  may  be  seriously  preju- 
diced by  a  special  finding,  because,  on  a  review  by  the  supreme  court  thereon, 
if  any  one  fact,  however  slight,  really  necessary  to  support  the  judgment, 
should,  merely  through  inadvertence  or  accident,  have  been  omitted  from  the 
finding,  the  judgment  would  have  to  be  reversed.  Graham  v,  Bayne,  18 
How.,  60,  63. 
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The  court,  therefore,  declines  to  make  a  special  finding  of  facts  in  this  case. 
But,  under  the  circumstances,  both  parties  will  now  be  allowed  to  propound  to 
the  court  such  written  requests  as  to  matters  of  law  on  the  evidence  taken  in 
the  case  as  they  shall  desire,  and  the  court  will  make  written  rulings  thereon, 
and  exceptions  can  then  be  taken  thereto.  The  court  will  then  make  a  gen- 
eral finding  in  form.  This  course  can  be  taken,  because  the  trial  is  still  in 
progress. 

PRENTICE  V.  ZANE'S  ADMINISTRATOR. 
(8  Howard,  470-489.    1849.) 

Error  to  U.  S.  District  Court,  Western  District  of  Virginia. 

Opinion  by  Mr.  Justiob  Grier. 

Statement  of  Facts. —  The  plaintiflfs  in  error  were  plaintiffs  below.  They 
declared  on  a  promissory  note  by  defendant  to  James  H.  Johnson,  or  order, 
for  the  sum  of  $5,437.59,  payable  five  yeiars  after  date.  The  note  was  indorsed 
by  the  payee  and  delivered  to  John  Stivers,  who  delivered  it  to  the  plaintiffs. 
The  defendant  pleaded  non  cLsavmpsity  and,  a  jury  being  called,  found  a  special 
verdict,  setting  forth  the  note,  and  finding  that  it  was  made  by  the  defendant 
and  delivered  by  him  to  the  payee,  bat  that  "  the  consideration  was  fraudu- 
lent on  the  part  of  the  payee;"  that  the  note  was  indorsed  by  the  payee  to 
John  Stivers  before  its  maturity,  "  and  that  there  has  not  been  any  evidence 
submitted  to  the  jury  that  said  Stivers  paid  value  therefor,  or  that  there  was 
any  consideration  for  such  indorsement,  unless  the  same  ought  to  be  inferred 
from  the  matters  herein  stated,"  etc.  They  also  find  that  Stivers  delivered 
the  note  to  plaintiffs,  but  without  saying  whether  for  a  valuable  consideration 
or  not;  and  they  refer  the  court  to  the  deposition  of  a  witness  and  the  rec- 
ord of  a  chancery  suit  appended  to  the  verdict  for  the  evidence  on  that  point. 

§  4893.  Where  a  special  verdict  finds  the  evidence  of  facts  ^  but  not  the  faets^ 
it  is  incomplete^  and  no  judgment  can  he  rendered  upon  it,  but  a  venire  de  novo 
should  be  awarded. 

This  special  verdict  is  manifestly  imperfect  and  uncertain,  as  it  finds  the 
evidence  of  facts  and  not  the  facts  themselves.  A  verdict,  says  Coke  (Co. 
Litt.,  227,  a),  finding  matter  uncertainly  and  ambiguously,  is  insufiicient,  and  no 
judgment  will  be  given  thereon.  A  verdict  which  finds  but  part  of  the  issue 
and  says  nothing  as  to  the  rest  is  insuflScient,  because  the  jury  have  not  tried 
the  whole  issue.  So,  if  several  pleas  are  joined,  and  the  jury  find  some  of 
them  well,  and  as  to  others  find  a  special  verdict  which  is  imperfect,  a  venire 
facias  de  novo  will  be  granted  for  the  whole.  2  Roll.  Abr.,  722,  pi.  19; 
Auncelrae  v.  Auncelme,  Cro.  Jac,  31;  Woolraer  v.  Caston,  Cro.  Jac,  113; 
Treswell  v,  Middleton,  Cro.  Jac,  653;  Rex  v,  Hayes,  2  Ld.  Raym.,  1518. 

In  all  special  verdicts  the  judges  will  not  adjudge  upon  any  matter  of  fact 
but  that  which  the  jury  declare  to  be  true  by  their  own  finding;  and  there- 
fore the  judges  will  not  adjudge  upon  an  inquisition  or  aliquid  tale  found  at 
large  in  a  special  verdict,  for  their  finding  the  inquisition  does  not  affirm  that 
all  in  it  is  true.     Street  v.  Roberts,  2  Sid.,  86. 

In  Chesapeake  Ins.  Co.  v.  Stark,  6  Cranch,  268,  and  Barnes  v.  Williams,  11 
Wheat.,  415,  this  court  have  decided  that  where  in  a  special  verdict  the  essen- 
tial facts  are  not  distinctly  found  by  the  jury,  although  there  is  sufficient  e\i- 
dence  to  establish  them,  the  court  will  not  render  a  judgment  upon  such  an 
imperfect  special  verdict,  but  will  remand  the  cause  to  the  court  below,  with  di- 
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rections  to  award  a  ventre  de  novo.  The  court  in  this  case  would  have  been 
bound  to  pursue  the  same  course  if  the  judgment  of  the  court  below  had  been 
rendered  on  the  imperfect  special  verdict  which  the  record  exhibits.  But  it 
appears  that  the  court  and  counsel  were  aware  of  this  imperfection  in  the  ver- 
dict, aud  that  it  was  not  such  as  would  warrant  any  judgment  thereon  by  the 
court. 

§  4894. where^  upon  such  a  verdict  being  returned^  the  parties  agree  that 

tJie  judge  shaU  decide  the  issues  upon  it  and  make  ail  inferences  of  fact  and 
law  from  the  evidence^  etc.,  as  the  jury  ought  to  make^  and  the  court  renders 
judgment^  it  is  presumed  to  have  found,  the  facts  to  sustain  its  judgment. 

Kevertheless  the  parties,  instead  of  asking  for  a  venire  de  novo,  or  amend- 
ing the  verdict,  agree  to  waive  the  error  and  to  submit  the  cause  to  the  court, 
both  on  the  facts  and  the  law.     Their  agreement  is  as  follows: 

^^  Memorandum,  Upon  the  trial  of  this  cause,  the  parties,  by  their  attor- 
neys, filed  a  written  agreement  in  the  words  following,  to  wit:  'And  the  par- 
ties agree  that  the  court,  in  deciding  upon  the  foregoing  verdict,  shall  look 
to  and  regard  the  decisions  of  the  courts  of  the  state  of  Pennsylvania  as  found 
in  the  several  printed  volumes  of  the  reports  thereof,  to  avail  as  much  as  if 
the  same  were  found  by  said  verdict,  and  to  have  such  weight  as  in  the  judg- 
ment of  the  court  they  ou^ht  to  have;  and  the  parties  further  agree  to  waive 
all  objections  to  said  verdict  on  account  of  its  finding  in  part  evidence,  and 
not  fact.  And  that  the  court  in  deciding  thereupon  may  make  all  just  infer-* 
ences  and  conclusions  of  fact  and  law  from  the  evidence  and  facts  therein 
stated,  and  the  decisions  aforesaid,  which,  in  the  opinion  of  the  court,  a  jury 
ought  to  draw  therefrom  if  the  same  were  submitted  to  them  upon  the  trial 
of  the  cause;  and  that  this  agreement  is  to  be  made  part  of  the  record  in  this 
suit.'  "  The  judgment  of  the  court  below  was  rendered  upon  this  submission, 
and  not  on  the  special  verdict  alone. 

In  cases  at  law  this  court  can  only  review  the  errors  of  the  court  below  in 
matters  of  law  appearing  on  the  record.  If  the  facts  upon  which  that  court 
pronounced  their  judgment  do  not  appear  on  the  record,  it  is  impossible  for 
this  court  to  say  that  their  judgment  is  erroneous  in  law.  What  "inferences 
or  conclusions  of  fact"  the  court  may  have  drawn  from  the  evidence  sub- 
mitted to  them,  we  are  not  informed  by  the  record.  The  fact  submitted  to  the 
judge  formed  the  turning  point  of  the  case.  So  far  as  the  record  exhibits 
the  facts,  no  error  appears.  The  note  being  found  to  have  been  obtained  from 
the  defendant  by  fraud,  the  plaintiffs  right  to  recover  on  it  necessarily  de- 
pended on  the  fact  that  he  gave  some  consideration  for  it,  or  received  it  in  the 
usual  course  of  trade.  We  must  presume  that  the  court  found  this  fact  against 
the  plaintiff;  and  if  so,  their  judgment  was  undoubtedly  correct.  Whether 
their  "  inferences  or  conclusions  of  fact "  were  correctly,  drawn  from  the  evi- 
dence is  not  for  this  court  to  decide. 

That  such  has  been  the  uniform  course  of  decision  in  this  court  mav  be 
seen  by  reference  to  a  fev/  of  the  many  cases  in  which  the  same  difficulty  has 
occurred.  In  Hyde  v.  Booraem,  16  Pet.,  169,  this  court  say:  "We  cannot, 
upon  a  writ  of  error,  revise  the  evidence  in  the  court  below  in  order  to  ascer- 
tain whether  the  judge  rightly  interpreted  the  evidence,  or  drew  right  conclu- 
sions from  it.  That  is  the  proper  province  of  the  jury,  or  of  the  judge  himself, 
if  the  trial  by  jury  is  waived.  The  court  can  only  re-examine  the  law  so  far 
as  he  has  pronounced  it  on  a  state  of  facts,  and  not  merely  on  the  evidence 
of  facts  found  in  the  record  in  the  making  of  a  special  verdict  or  an  agreed 
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case.  If  either  party  in  the  court  below  is  dissatisfied  with  the  ruling  of  the 
judge  in  a  matter  of  law,  that  ruling  should  be  brought  before  the  supreme 
court  by  an  appropriate  exception  in  the  nature  of  a  bill  of  exceptions,  and 
should  not  be  mixed  up  with  supposed  conclusions  in  matters  of  fact."  See, 
also.  Miner  v.  Tiliotson,  2  How.,  394,  and  United  States  v.  King,  7  How.,  833. 
The  judgment  of  the  court  below  is  therefore  affirmed. 

Justices  M'Lean,  Waykb  and  Woodbury  dissented. 

§  4895.  General  1  J. —  Issues  of  fact  in  civil  cases  pending  in  the  circuit  courts  may  be  tried 
and  determined  bj  tiie  court  without  the  intervention  of  a  jury  whenever  the  parties  or  their 
attorneys  of  record  file  a  stipulation  in  writing  with  the  clerk  or  the  court  waiving  a  jury. 
Such  a  submission  necessarily  implies  that  the  facts  shall  be  found  by  the  court,  and  the  act 
provides  that  the  finding  may  be  either  general  or  special,  and  that  it  shaU  have  the  same  ef- 
fect as  the  verdict  of  a  jury  in  a  case  where  no  such  waiver  is  made.  EEZceptions,  however, 
may  be  taken  to  the  rulings  of  the  court  made  in  the  progress  of  the  trial,  and  if  duly  taken 
at  the  time  the  rulings  were  made  the  rulings  may  be  reviewed  in  the  supreme  court,  pro- 
vided the  questions  are  properly  presented  by  a  bill  of  exceptions;  and  when  the  finding  is 
special  the  review  may  also  extend  to  the  determination  of  the  question  whether  the  facts 
found  are  sufficient  to  support  the  judgment.  Miller  v.  Life  Insurance  Co.,*  12  Wall.,  285 ; 
Tyng  V.  GrinneU,*  2  Otto,  467. 

§  4896.  Where  a  cause  is  tried  by  the  court  without  the  intervention  of  a  jury  exceptions 
to  the  admission  of  testimony  are  irregular.     IV^rtin  v.  Thursen,  21  How.,  894,  395. 

§  4897.  The  concluding  clause  of  the  third  section  of  the  act  of  March  3,  1875,  does  not  re- 
'peal  the  previous  law  authorizing  a  trial  by  the  court,  without  the  intervention  of  a  jury, 
upon  stipulation  of  the  parties.    Phillips  v.  Moore,  10  Otto,  208. 

§  4898.  In  trials  by  the  court,  to  enable  the  appellate  court  to  examine  the  points  of  law  in- 
volved, counsel  after  the  close  of  the  evidence  should  present  the  propositions  of  law  relied 
upon,  and  the  court  should  state  its  rulings  thereon,  and  the  bill  of  exceptions  should  contain 
only  80  much  of  the  evidence  as  wiU  enable  the  appellate  court  to  pass  upon  such  propositions. 
Arthurs  v.  Hart,*  17  How.,  6. 

§  4899.  When  a  case  has  been  submitted  to  the  court  without  the  intervention  of  a  jury, 
under  the  act  of  March  3,  1865,  a  copy  of  the  stipulation  of  the  parties,  waiving  the  jury, 
should  be  sent  up  with  the  transcript  of  the  record  in  the  return  to  a  writ  of  error.  When, 
upon  a  writ  of  error  in  such  a  case,  there  is  no  stipulation  and  no  finding  of  facts,  and  no 
question  upon  the  pleadings,  the  supreme  court  of  the  United  States  will  generally  affirm  the 
judgment  below ;  but  when  the  parties  supposed  they  had  made  up  a  case,  according  to  the 
practice  of  Louisiana,  entitling  them  to  a  re-examination  in  the  supreme  court,  such  court, 
under  the  peculiar  circumstances  of  the  case,  remanded  the  case  for  a  new  trial.  Flanders  «. 
Tweed.  9  Wall.,  425. 

§  4900.  WaiTer  of  Jury. —  A  stipulation  in  writing  signed  by  the  attorneys  of  the  respective 
parties,  submitting  the  cause  to  the  court  for  trial  on  the  agreed  facts,  is  a  **  stipulation  in 
writing  waiving  a  jury,''  within  Revised  Statutes,  section  649.  Supervisors  v.  Kennicott,  13 
Otto,  554. 

§  4901.  Parties  have  the  right  by  stipulation  to  waive  a  jury  trial,  and  to  submit  the  case 
to  the  court  upon  an  agreed  statement  of  facts,  even  if  there  is  no  legislative  provision  for 
doing  so.    United  States  v.  Distilled  Spirits,  14  Wall.,  44. 

§  4903.  It  is  not  competent  for  the  court  to  try  issues  of  fact  in  the  absence  of  the  defend- 
ant's counsel,  and  without  any  written  agreement  to  waive  jury  trial.  Morgan  v.  Gay,  19 
Wall.,  81. 

§  4903.  A  trial  by  the  court  without  the  waiver  of  a  jury  is  at  most  only  error.  A  judg- 
ment after  such  trial  is  not  necessarily  void.  Mere  errors  cannot  be  set  up  as  a  defense  to  an 
action  brought  upon  it.     Maxwell  v,  Steuart,  22  Wall.,  77. 

^  4904.  The  act  of  March  3,  1865,  as  to  waiving  jury  does  not  apply  te  the  district  court. 
Blair  u  Allen,*  8  Dill.,  101. 

ti)  4905.  Where,  by  the  practice  of  a  state,  a  reference  can  only  be  had  by  the  written  con- 
sent of  parties,  and  where  the  record,  upon  writ  of  error,  shows  that,  at  the  trial  below,  a 
juror  was  withdrawn  and  the  case  then  referred  to  a  referee,  the  supreme  court  of  the  United 
States  will  presume,  in  the  absence  of  any  stipulations  upon  the  record,  that  such  reference 
was  in  writing,  and  that  the  waiver  of  jury  trial  which  flowed  out  of  the  consent  to  such  ref- 
erence was  also  in  writing,  and  in  compliance  with  the  statute  allowing  review  of  a  case  tried 
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bj  the  court  if  there  has  been  a  written  waiver  of  jury  trial.    Boogher  v.  N.  Y.  Life  Ins.  Ck>., 
18  Otto,  90. 

§4906.  Findings  of  fact  eonclnslTe. — The  statement  of  the  evidence  made  by  the  court 
sitting  without  a  jury  is  in  the  nature  of  a  special  verdict,  and  is  conclusive  as  to  the  facts. 
Saulet  V.  Shepherd,  8  Wall.,  502;  Newell  t;.  Nixon,  8  Wall.,  572. 

§  4907.  Where  a  court  sits  in  place  of  a  jury  and  finds  the  facts,  an  appellate  court  cannot 
review  the  findings.    Basset  v.  United  States,  9  Wall.,  88. 

g  4908.  Where  the  facts  of  a  case  are  by  agreement  submitted  to  the  court  instead  of  a 
jury,  no  question  of  fact  decided  by  the  court  can  be  reviewed  on  error.  Brown  v.  Huger, 
21  How.,  805. 

g  4909.  Where  a  case  is  submitted  to  a  judge  to  find  the  facts  without  the  intervention  of 
A  jury  he  acts  as  referee,  and  no  bill  of  exceptions  will  lie  to  his  reception  of  evidence. 
Weems  v,  George,  18  How.,  190. 

§  4910.  Where  a  case  is  heard  by  a  court  without  a  jury,  the  facts  are  for  the  court,  and 
its  decision  upon  them  is  conclusive.     Bond  v.  Brown,  12  How.,  254. 

§  4911.  Findings,  stateinent  of. —  The  act  of  March  8, 1865,  section  4,  provides  a  mode  of  re- 
Tiewing  the  rulings  of  a  court  upon  cases  submitted  to  it  without  the  intervention  of  a  jury ; 
4ind  such  statute  is  binding  on  the  federal  courts  sitting  in  Louisiana.  Within  such  statute 
and  the  general  rule  upon  the  subject  the  opinion  of  the  court  below  is  not  a  sufficient  state- 
ment of  the  facts  where  the  opinion  recites  only  some  parts  of  the  testimony.  La.  Mut.  Ins. 
Co.  V.  Tweed,  7  Wall..  44. 

§  4912.  When  a  case  has  been  tried  by  the  court  the  statement  by  the  court  of  the  points 
in  controversy  on  which  its  judgment  is  formed  is  a  substitute  for  instructions  to  the  jury, 
or  a  special  verdict,  in  showing  whether  the  validity  of  a  state  statute  on  the  ground  of  re- 
pugnancy to  the  constitution  of  the  United  States  has  been  called  in  question  in  the  case. 
Craig  V,  State  of  Missouri,  4  Pet.,  410. 

§  4918.  A  court  deciding  a  common-law  case  without  a  jury  unites  the  functions  of  court 
and  jury,  and  it  need  not  in  rendering  judgment  spread  upon  the  record  a  formal  finding  of 
the  issues.     Archer  v,  Morehouse,*  Hemp.,  184. 

§4914.  General  or  special  findings  of  fact  in  a  case  tried  by  the  court  belong  to  the  record 
like  the  verdict  of  the  jury.  The  court  may,  therefore,  as  amending  a  defect  in  the  record, 
supply,  at  a  term  subsequent  to  the  rendering  of  a  judgment,  by  order  nuncpro  tunc,  the 
special  finding  of  facts  upon  which  such  judgment  was  rendered.  (Clifford,  J.,  dissenting.) 
^tna  Ins.  Co.  v.  Boon,  5  Otto,  117. 

§  4915.  Findings,  general  and  special. —  A  court  in  a  jury-waived  case  is  not  required  to 
make  a  special  finding  upon  the  facts,  but  may  make  a  general  finding.  Folsom  v,  Mer- 
•cantile  Mut.  Ins.  Co.,  9  Biatch.,  201. 

g  4916.  A  circuit  court  is  not  required,  in  a  trial  without  jury,  to  make  a  special  finding  of 
fact,  even  when  requested  so  to  do.  The  finding  may  be  either  special  or  general ;  but  after 
a  general  finding,  judgment  thereon  and  the  lapse  of  a  term,  a  special  finding  cannot  be 
substituted  for,  or  added  to,  the  general  finding.     Marye  v,  Strouse,  5  Fed.  R.,  494. 

§  49I7.  The  special  finding  of  facts  by  a  court  should  be  only  of  ultimate  facts,  and  should 
not  state  the  evidence.     Union,  etc..  Mining  Co.  v.  Taylor,  tO  Otto,  37. 

§  4918.  When  trial  by  jury  is  waived  in  the  circuit  court  of  the  United  States  special  find- 
ings of  fact  cannot  be  required  of  the  court,  as  under  the  act  of  congress  permitting  trial 
without  jury  their  findings  may  be  general  or  special,  and  have  the  same  effect  as  a  verdict 
of  the  jury.     Insurance  Co.  v.  Folsom,  18  Wall.,  237. 

g  4919.  The  act  of  March  8,  1865,  providing  for  a  trial  by  the  court  without  a  jury,  makes 
the  finding  of  the  court,  whether  general  or  special,  to  have  the  same  effect  as  a  verdict  of  a 
Jury.  The  act  is  general  in  its  terms  as  to  the  scope  of  its  operation,  and  embraces  the  dis- 
trict of  Louisiana.    Generes  v.  Campbell,  11  Wall.,  193. 

g  49S0.  Section  4  of  the  act  of  March  8,  1865,  in  regard  to  the  trial  of  causes  without  the 
intervention  of  a  jury,  provides  for  the  finding  by  the  court  of  either  a  general  or  a  special 
verdict.  The  latter  is  not  a  mere  report  of  the  evidence,  but  a  statement  of  the  ultimate 
facts  on  which  the  law  must  determine  the  rights  of  the  parties.  In  either  case  the  parties 
are  concluded  as  to  the  facts  found.  In  the  case  of  a  general  verdict  only  such^  rulings  of  the 
court  on  the  law  are  reviewable  as  are  presented  by  bill  of  exceptions,  or  as  may  arise  on  the 
pleadings.  In  the  case  of  a  special  verdict,  the  question  being  presented  as  if  it  had  been 
tried  by  a  jury,  whether  the  facts  as  found  require  a  judgment  for  plaintiff  or  defendant,  the 
ruling  on  it,  being  matter  of  law,  can  be  reviewed.     Norris  v,  Jackson,  9  Wall.,  125. 

1^  4921.  Under  the  act  of  March  8,  1865,  a  finding  of  fact  by  the  court  in  a  jury-waived 
-case  has  the  effect  of  a  verdict.  Only  when  the  finding  is  special  can  the  supreme  court  of 
the  United  States  review  the  question  of  the  sufficiency  of  the  facts  found  to  support  the 
Judgment.     If,  however,  the  finding  is  general,  any  rulings  of  the  court  in  the  progress  of 
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the  trial,  if  dnly  excepted  to,  may  be  reTiewed.    Such  rulings  are  dedsions  of  law,  not  of 
fact    Dickinson  v.  Planters*  Bank,  16  Wall.,  250. 

§  4922.  Issues  of  fact  in  civil  causes  pending  in  the  circait  courts  may,  if  the  parties  so- 
agree,  be  tried  and  determined  by  the  court  without  the  intervention  of  a  jury ;  but  such  a 
submission  necessarily  implies  that  the  facts  shall  be  found  by  the  court,  and  the  act  pro- 
vides that  the  finding  may  be  either  general  or  special  and  shall  have  the  same  effect  as  the 
verdict  of  a  jury.  Consequently,  when  the  finding  is  general,  nothing  is  open  to  review  bat 
Che  rulings,  or  perhaps  the  instructions  of  the  court  as  presented  in  a  bill  of  exceptions. 
Richmond  v.  Smith,  15  WalL,  429. 


XXXI.  Verdict. 

SuxMART — Disregarding  formal  defects,  §  4028. —  Verdict  depending  on  opinion  of  court, 
g  4924. —  Opening  verdict  and  reducing  to  proper  form,  §  4925.—  Giving  legal  effect  to 
verdict,  §  4926. —  Verdict  varying  from  issue,  g§  4927,  4928. —  Judgment  on  speciai  ver^ 
diet  and  conceded  facts,  4939. —  Oeneral  verdict  on  several  issues,  %  i:9dO.— JR^ecting  sur- 
plus words  in  verdict,  §  4981. —  Disregarding  imperfections  in  verdict,  §  4983. 

§  4923.  Under  the  statutes  of  jeofails  the  federal  courts  may  disregard  mere  formal  defects- 
in  a  verdict,  when  it  appears  what  the  real  finding  was,  and  that  this  covered  the  points  in 
issue.  8o  held  in  suit  on  a  promissory  note  where  the  verdict  was  *'  We,  the  jury,  find  for 
the  plaintiff."    Parks  v.  Turner,  gg  4988-4935. 

g  4924.  A  conditional  verdict,  depending  on  the  opinion  of  the  court  on  a  deed  not  iden- 
tified, will  not  support  a  judgment.    M* Arthur  v.  Porter,  g  4936. 

g  4925.  Under  a  stipulation,  that  the  jury  may  deliver  their  verdict  to  the  officer  in  charge, 
the  court  may  open  the  verdict  in  the  absence  of  the  jury,  reduce  it  to  the  proper  form,  and 
enter  it.    Koon  v.  Insurance  Co.,  gg  4987,  4988. 

§  4926.  A  court  has  power,  under  the  Revised  Statutes,  to  enter  a  verdict  in  such  form  as  to 
give  legal  effect  to  what  the  jury  unmistakably  find.  '  Ibid, 

g  4927.  A  verdict  is  bad  if  it  varies  from  the  issue  in  a  substantial  manner,  or  if  it  finds  a 
part  only  of  what  was  in  issue.  So  held  in  a  suit  on  a  bond  where  the  breach  was  denied, 
and  the  verdict  found  merely  that  the  writing  was  the  deed  of  defendant,  and  that  there  was 
justly  due  the  sum  of,  etc.    Patterson  v.  United  States,  gg  4989-4941. 

g  4928.  When  the  jury  find  the  issue  and  something  more,  the  latter  part  may  be  rejected 
as  surplusage.    Ibid, 

g  4929.  A  judgment  cannot  be  sustained  which  is  entered  upon  a  special  verdict  covering 
a  part  only  of  the  matters  in  issue,  or  which  is  entered  upon  this  special  verdict  and  facts 
conceded  and  not  disputed  upon  the  triaL  When  these  do  not  appear  upon  the  record,  as  in 
this  latter  case,  the  constitutional  provision  as  to  trial  by  jury  would  be  violated.  Hodges  r. 
Baston,  gg  4942^944. 

g  4930.  Where  an  information  describes  three  classes  of  goods  and  charges  a  forfeiture  of 
each  and  all,  aud  the  answer  traverses  the  information  generally,  there  are  three  issues  made, 
and  a  general  verdict  for  the  plaintiff  covers  the  three  issues.  *  A  Quantity  of  Manufactured 
Tobacco,  gg  4945-4948. 

g  4981.  In  such  a  case  a  verdict  of  the  jury  that  they  "  find  for  the  United  States,  con* 
demning  the  goods,  and  so  say  they  all,"  is  a  sufficient  verdict.  The  words  '*  condemning  the 
goods  "  may  be  rejected  as  surplusage  if  necessary.    Ibid. 

§  4932.  Were  this  verdict  imperfect  the  court  could  disregard  the  imperfections  under  the 
act  of  1789.    Ibid. 

[Notes.— See  gg  4949-5016.] 

PARKS  v.  TURNER. 
(12  Howard,  89-47.    1851.) 

Opinion  by  Taney,  C.  J. 

Statement  of  Facts. —  The  material  facts  in  this  case  may  be  stated  in  a 
few  words.  Turner  and  Kenshaw,  the  defendants  in  error,  filed  their  petition 
in  the  circuit  court  of  the  United  States  for  the  eastern  district  of  Louisiana, 
alleging  that  Parks,  the  plaintiff  in  error,  was  indebted  to  them  in  the  sum  of 
$5,969.20,  upon  a  promissory  note  for  that  sum,  drawn  by  Parks,  payable  ta 
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his  own  order,  and  by  faim  indorsed  to  the  plaintiffs.  A  copy  of  the  note  is 
exhibited  with  the  petition.  Parks  in  his  answer  states  that  he  denies  all 
and  singular  the  allegations  in  the  petition  except  as  therein  afterwards  ad- 
mitted, and  says  that  the  said  note  was  given  without  any  consideration  what- 
ever, and  is  therefore  a  nudum  pactum^  and  void. 

Upon  this  issue  the  case  was  tried  by  a  jury,  who  returned  a  verdict  in  the 
following  words:  "We,  the  jury,  find  for  the  plaintiff."  And  upon  this  ver- 
dict the  court  gave  judgment  in  favor  of  Turner  and  Bensbaw  for  the  sum 
due  upon  the  note ;  and  the  present  writ  of  error  is  brought  by  Parks  to 
reverse  that  judgment. 

Two  objections  are  taken  by  the  plaintiffs  in  error.  1.  That  the  verdict 
merely  finds  for  the  plaintiffs  in  the  circuit  court,  but  does  not  find  how  much 
was  due  to  them;  and  that  no  judgment,  therefore,  could  be  lawfully  entered 
on  that  verdict.     2.  That  the  circuit  court  gave  no  reason  for  its  judgment. 

These  objections  have  been  argued  altogether  upon  the  laws  of  Louisiana 
regulating  the  proceedings  in  its  courts  of  justice;  and  which,  under  the  act 
of  congress  of  1824  (4  Stats,  at  Large,  62),  are  supposed  to  be  obligatory  upon 
the  circuit  court  of  the  United  States. 

Article  522  of  the  code  of  practice  declares  "  that  the  form  of  a  general 
verdict  consists  in  the  foreman  indorsing  on  the  back  of  the  petition  those 
words:  'Verdict  for  the  plaintiff  for  so  much,  with  interest,'  if  it  has  been 
prayed  for;  or  verdict  for  defendant,  according  as  the  verdict  is  for' plaintiff 
or  defendant." 

And  the  seventieth  article  in  the  new  constitution  of  Louisiana,  adopted  in 
1845,  provides  that  "  the  judges  of  all  the  courts  within  the  st^te  shall,  as 
often  as  it  may  be  possible  so  to  do,  in  every  definitive  judgment,  refer  to  the 
particular  law  in  virtue  of  which  such  judgment  may  be  rendered;  and  in  all 
cases  adduce  the  reasons  on  which  their  judgment  is  founded." 

It  is  evident,  therefore,  that  if  this  case  depended  upon  the  laws  and  prac- 
tice of  Louisiana,  the  judgment  of  the  circuit  court  could  not  be  maintained. 
Either  of  the  objections  would  be  fatal.  And  the  case  of  Hosea's  Widow  and 
Heirs  v.  Miles,  13  La.,  107,  is  directly  in  point  upon  both  grounds. 

§  4933.  Ths  rules  of  Louisiana  practice  as  to  the  validity  of  a  verdict  not 
hinding  on  the  federal  court. 

But  it  is  difficult  to  apply  the  rules  of  Louisiana  practice  in  a  case  where 
the  validity  of  a  verdict  is  in  question.  The  appellate  court  of  that  state  has 
jurisdiction  of  the  fact  as  well  as  of  the  law;  and  in  deciding  upon  the  fact 
the  court  is  not  bound  by  the  finding  of  the  jury  in  the  inferior  court,  but 
may  decide  in  opposition  to  the  verdict,  if  they  think  it  was  not  warranted  by 
the  testimony  in  the  record.  And  when  they  reverse  the  judgment  of  the 
court  below  for  error  in  fact  or  in  law,  they  at  the  same  time  give  the  judg- 
ment which  the  inferior  court  ought  to  have  given. 

Upon  an  appeal,  therefore,  to  the  supreme  court  of  the  state  for  errors  like 
those  now  alleged  to  have  been  committed  by  the  circuit  court  of  the  United 
States,  although  the  judgment  would  have  been  reversed,  yet  the  state  court 
would  at  the  same  time  have  given  judgment  in  favor  of  the  defendants  in 
error  for  the  full  amount  of  their  debt.  Thev  would  not  have  been  delaved 
in  the  recovery  of  their  money  by  mere  technical  objections  to  the  proceedings 
in  the  inferior  court,  nor  subjected  to  the  expense  of  another  trial,  and  per- 
haps another  appeal.    The  case  of  Hosea's  Widow  and  Heirs  v.  Miles  shows 

the  course  of  proceeding  in  the  state  courts.    For  precisely  the  same  errors 
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now  alleged  in  the  case  before  us  were  committed  in  that  case  by  the  court 
below;  and  although  the  supreme  court  reversed  the  judgment  on  both 
grounds,  they  at  the  same  time  gave  judgment  in  favor  of  the  appellee  for 
the  amount  due  upon  the  note. 

Now,  as  to  the  first  objection,  we  certainly  cannot  adopt  in  this  court  the 
I  practice  and  mode  of  proceeding  in  the  appellate  court  of  Louisiana.  For  a 
writ  of  error  can  bring  up  to  this  court  nothing  but  questions  of  law.  And 
as  the  whole  practice  of  Louisiana  cannot  be  adopted  in  a  case  of  this  descrip- 
tion, is  the  circuit  court  bound  to  follow  it?  and  must  the  validity  of  this  ver- 
dict depend  upon  the  rules  of  the  common  law  and  the  acts  of  congress,  or 
upon  the  formula  prescribed  b}"^  the  Louisiana  code  of  practice?  Unquestion- 
ably the  force  and  operation  of  the  verdict,  when  the  case  is  brought  here,  de- 
pends upon  the  rules  of  the  common  law.  It  is  conclusive  upon  this  court  as 
to  the  fact  found,  while  in  Louisiana  it  is  open  to  revision  and  reversal  in  the 
appellate  court.  And  if  the  conclusive  force  and  effect  of  a  verdict  depends 
upon  the  rules  of  the  common  law,  it  would  seem  to  follow  that  what  is  a  suf- 
ficient finding  by  the  jury  to  constitute  a  legal  verdict  upon  the  issues  joined, 
and  to  make  it  operate  as  such,  must  also  depend  upon  the  rules  of  the  com- 
mon law,  except  in  so  far  as  they  may  be  modified  by  acts  of  congress.  And 
while  this  court  is  bound  to  give  effect  to  the  verdict  according  to  the  rules  of 
the  common  law,  it  can  hardly  be  required  to  look  elsewhere  in  order  to  ascer- 
tain what  finding  of  the  jury  is  a  verdict,  and  entitled  to  the  conclusive  effect 
which  the  common  law  gives  it.  And  if  in  this  case  it  had  appeared  that  the 
verdict  had  been  delivered  orally  by  the  foreman  and  recorded  by  the  court, 
and  not  indorsed  on  the  back  of  the  petition,  this  court  could  not  on  that  ac- 
count have  treated  the  finding  as  a  nullity,  and  refused  to  it  the  authority  and 
force  of  a  verdict. 

Besides,  the  enforcement  of  the  Louisiana  practice  in  the  circuit  court  of  the 
United  States  would  place  the  suitors  in  that  court  in  a  worse  condition  than 
the  suitors  in  the  state  courts,  and  an  accidental  departure  from  the  prescribed 
form  would  be  much  more  injurious  in  its  consequences.  We  think  the  suffi- 
ciency of  the  verdict  in  its  form,  as  well  as  the  question  of  its  force  and  effect, 
must  depend  upon  the  rules  of  the  common'  law  and  the  statutes  of  th6  United 
States.  And  that  the  qualified  adoption  of  the  practice  of  Louisiana  by  the 
act  of  1824  was  not  intended  to  carry  it  to  the  extent  now  contended  for  by 
the  plaintiff  in  error. 

§  4934.  Under  the  statutes  of  jeofails  the  federal  courts  are  to  disregard 
formal  defects  in  a  verdict. 

We  proceed,  therefore,  to  consider  the  case  upon  the  principles  of  the  com- 
mon law  and  statutes  of  the  United  States.  The  answer  of  the  plaintiff  in 
error,  by  necessary  implication,  admits  that  he  executed  and  indorsed  the 
note.  For  the  only  defense  he  takes  in  his  answer  is  that  it  was  given  without 
consideration,  and  was  nudmn  pactum.  The  issue  was  joined  upon  this  point 
only.  The  answer  contains  no  other  objection  to  the  validity  of  the  note,  nor 
iloes  it  allege  that  any  part  of  the  note  had  been  paid,  nor  that  he  had  an}^ 
setoff  against  it,  and  upon  these  pleadings  and  issue  the  Jury  say  they  find 
for  the  plaintiff.  Now  this  verdict  undoubtedly  finds  that  the  note  was  given 
upon  a  good  consideration,  althou<^h  ,the  jury  do  not  say  so  in  so  many  words; 
and  it  is  equally  clear  that,  in  finding  that  it  was  given  upon  a  valid  consid- 
eration, they  must  necessarily  have  found  also  that  the  full  amount  specified 
in  the  note  was  due  to  the  defendants  in  error.     For  there  was  no  ^.negation 
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and  no  evidence  that  any  part  bad  been  paid.  No  one,  we  think,  can  read 
the  pleadings  and  the  verdict  without  being  satisfied  that  this  is  the  true 
meaning  of  the  jury.  There  is  no  ambiguity  or  uncertainty  in  it.  And  the 
judgment  of  the  circuit  court  is  evidently  according  to  this  finding,  and  is 
therefore  correct,  unless  there  is  some  rule  of  law  which  renders  the  verdict 
inoperative  and  void. 

It  is  certainly  the  province  of  the  jury,  in  a  case  of  this  kind,  not  only  to 
determine  whether  the  plaintiff  is  entitled  to  recover,  but  to  find  also  and  at 
the  same  time  the  amount  due.  And,  in  a  court  acting  strictly  upon  common- 
law  forms  and  modes  of  proceeding,  no  judgment  could  have  been  legally 
entered,  because  the  verdict  omits  to  specify,  in  express  terms  and  in  the  es- 
tablished form,  the  amount  which  the  defendants  in  error  were  entitled  to 
recover.  How  far  the  verdict  might  even  yet  be  amended  in  the  circuit  court 
is  another  question.  For  although  the  rule  was  anciently  very  strict  in  not 
permitting  amendments  to  verdicts,  yet,  in  later  cases,  this  strictness  has  been 
relaxed  in  order  to  prevent  a  failure  of  justice;  and  while  the  English  courts 
adhered  to  the  established  forms,  they  often  prevented  them  from  working  in- 
justice to  the  parties  by  a  liberal  use  of  the  power  of  amendment. 

Thus  in  the  case  of  Eichardson  v.  Mellish,  3  Bing.,  334,  346,  a  general  ver- 
dict had  been  rendered  and  damages  assessed  upon  a  declaration  in  which 
one  count  was  good  and  the  others  bad.  A  judgment  upon  this  verdict  was 
rendered  in  the  court  of  common  pleas  without  adverting  to  the  insufficiency 
of  some  of  the  counts,  and  the  case  was  afterwards  removed  to  king's  bench 
by  writ  of  error.  As  the  record  stood,  the  judgment  of  the  court  of  common 
pleas  must  undoubtedly  have  been  reversed.  But  while  the  case  was  pending 
in  the  king's  bench,  and  had  been  argued  there,  and  this  error  insisted  upon 
as  a  ground  for  reversal,  the  court  of  common  pleas  amended  the  verdict  by 
entering  it  for  the  plaintiffs  on  the  good  count,  and  for  the  defendant  in  those 
counts  which  did  not  show  a  eaus9  of  action.  The  court  was  convinced,  by 
the  notes  of  the  judge  who  tried  the  case,  that  the  evidence  offered  at  the 
trial  applied  to  the  good  count,  and  that  there  would  be  a  failure  of  justice  if 
the  judgment  was  reversed  upon  this  technical  objection,  which  could  and 
would  have  been  readily  removed  if  made  at  the  trial. 

We  refer  to  this  case  to  show  that  the  English  courts,  when  acting  alto- 
gether upon  the  principles  of  the  common  law,  will  amend  a  verdict  actually 
rendered  by  the  jury  and  recorded,  if  the  court  is  satisfied,  from  the  evidence 
and  the  pleadings,  that  in  the  form  in  which  it  was  given  by  the  jury  it  does 
not  accomplish  what  they  intended,  and  would,  on  that  account,  fail  to  do 
justice  to  the  party  in  whose  favor  \X\Qy  found. 

But  it  is  not  necessary  to  examine  further  into  the  practice  of  courts  acting 
upon  the  rules  of  the  common  law;  nor  to  inquire  whether  the  verdict  in  this 
case,  if  defective  in  form,  might  not  yet  be  amended  in  the  circuit  court.  For 
we  are  satisfied  that  the  thirty-second  section  of  the  act  of  congress  of  1789, 
chapter  20,  removes  all  difficulty  in  the  case,  and  makes  it  the  duty  of  this 
court  to  affirm  the  judgment  rendered  on  this  verdict. 

The  section  of  the  law  referred  to  directs  the  courts  of  the  United  States  to 
proceed  and  give  judgment  according  as  the  right  of  the  cause  and  matter  in 
law  shall  appear  to  them,  without  regarding  any  imperfections  or  defects,  or 
want  of  form  in  the  writ,  declaration  or  other  pleading,  return,  process,  judg- 
ment or  course  of  proceeding  whatever,  except  those  only  in  cases  of  de- 
murrer, which  the  party  demurring  shall  specially  set  down  and   express 
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together  with  his  demnrrer  as  the  cause  thereof.  This  is  a  remedial  statute, 
and  must  be  construed  liberally  to  accomplish  its  object.  It  not  only  enable 
the  courts  of  the  United  States,  but  it  enjoins  it  upon  them  as  a  duty,  to  dis- 
regard the  niceties  of  form  which  often  stand  in  the  way  of  justice,  and  to 
give  judgment  according  as  the  right  of  the  cause  and  matter  in  law  shall 
appear  to  them.  And  although  verdicts  are  not  specially  mentioned  in  this 
provision,  yet  the  words  "  or  course  of  proceeding  whatever,"  are  evidently 
broad  enough  to  include  them;  and,  as  they  are  within  the  evil,  they  cannot^ 
upon  a  fair  interpretation  of  the  statute,  be  excluded  from  the  remedy. 

The  question,  however,  has  been  already  decided  in  this  court  in  the  case  of 
Roach  V,  Hulings,  1&  Pet.,  321,  322.  In  that  case,  as  in  the  one  now  before 
the  court,  the  verdict  was  defective  according  to  strict  technical  rules,  and  no 
judgment  could  legally  be  entered  upon  it.  But  this  court  held  that  the  act 
of  congress  above  mentioned  was  intended  to  remove  objections  of  that  de- 
scription where  they  impeded  the  administration  of  justice,  and  that  it  extended 
to  imperfections  and  want  of  form  in  the  finding  of  juries,  as  well  as  to  the 
other  proceedings  in  the  suit.  And  although,  according  to  the  strictness  re- 
quired by  common-law  rules,  the  judgment  must  have  been  reversed,  the  court 
sustained  it  upon  the  ground  that  the  substantial  meaning  of  the  verdict  was 
manifest,  and  the  defects  .objected  to  cured  by  this  act  of  congress.  The  in- 
tention of  the  jury  in  the  case  before  us  is  equally  clear  upon  the  record;  and, 
upon  the  principles  decided  in  the  case  of  Eoach  v,  Hulings,  equally  within  the 
protection  of  the  act  of  congress.  The  right  of  the  cause,  and  the  legal  obli- 
gation of  the  plaintiff  in  error  to  pay  this  money,  is  sufficiently  apparent  upon 
this  record. 

§  4935.  The  constitutional  provision  of  Louisiana  requiring  judges  to  state 
reasons  in  their  judgments  does  not  bind  the  federal  courts. 

The  second  objection  taken  by  the  plaintiff  in  error  is  obviously  untenable. 
The  provision  in  the  constitution  of  Louisiana  requiring  the  judges  in  the  dif- 
ferent courts  to  adduce  the  reasons  upon  which  their  judgment  is  founded 
can,  of  course,  have  no  authority  in  the  courts  of  the  United  States  unless 
adopted  by  an  act  of  congress.  And  the  act  of  1824,  adopting,  to  a  certain  ex- 
tent, the  practice  of  the  state  courts,  has  no  reference  to  a  provision  of  this 
description.  Indeed,  such  a  provision  is  inconsistent  with  the  practice  and 
modes  of  proceeding  in  the  courts  of  the  United  States.  For  the  reasons  upon 
which  the  opinion  of  the  inferior  court  is  founded  form  no  part  of  a  record 
when  a  case  is  brought  here  b}''  writ  of  error.  They  cannot  properly  be  inserted 
in  a  bill  of  exceptions.  The  point  or  principle  of  law,  as  applied  to  the  case 
before  the  court,  is  all  that  is  certified,  and  not  the  reasons  upon  which  the 
court  decided. 

The  judgment  of  the  circuit  court  is  therefore  affirmed, 

McARTHUR  v.  PORTER. 
(1  Peters,  626,  627.     1828.) 

Opinion  by  Marshall,  C.  J. 

Statement  of  Facts. —  This  was  an  ejectment  in  the  court  for  the  seventh 

circuit  and  district  of  Ohio,  in  which  the  jury  found  a  verdict  in  the  following 

words:  "We,  the  jury,  find  the  defendant  guilt}'  of  the  trespass  and  ejectment 

in  the  declaration  mentioned,  and  assess  the  plaintiff's  damages  to  six  cents, 

which  verdict  is  thus  rendered,  subject  to  the  opinion  of  the  court  on  the  ques- 
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tion  reserved  by  consent  of  parties,  as  to  so  much  of  the  land  in  controversy  as 
is  contained  in  the  deed  of  the  sheriff  of  Eoss  county  to  the  said  defendant, 

bearing  date  the day  of ,  1802,  and  upon  that  part  of  the  land  included 

in  said  deed.  If  the  opinion  of  the  court  on  the  question  so  reserved  by  consent 
shall  be  with  the  plaintiff,  that  the  said  deed  is  not  valid  to  pass  the  land 
therein  described,  then  we,  the  jury,  find  the  defendant  guilty  of  the  trespass 
and  ejectment  in  the  declaration  mentioned,  accordingly,  for  that  part,  also; 
and  if  the  opinion  of  the  court  therein  shall  be  in  favor  of  the  defendant  that 
said  deed,  with  the  other  evidence  exhibited  as  part  of  said  title,  is  valid  to 
pass  the  fee  to  the  defendant,  then  the  jury  find  the  defendant  not  guilty  of 
the  trespass  and  ejectment  in  the  said  declaration  mentioned  as  to  that  part 
of  the  lands  and  promises  in  controversy." 

§  4936.  A  verdict  for  the  plaintiff  or  defendant  according  to  the  opinion  of 
the  court  on  the  validity  of  a  deed  with  other  evidence  exhibited  as  part  of  tlie 
title,  but  identifying  neither  deed  nor  evidence,  is  insufficient  to  support  ajudg^ 
ment. 

This  conditional  verdict  is  for  the  plaintiff  or  defendant  according  to  the 
opinion  of  the  court  on  the  validity  of  a  deed  with  the  other  evidences  exhib- 
ited as  part  of  said  title.  But  this  deed,  and  these  other  evidences  of  title,  are 
not  exhibited  to  the  court  in  such  manner  as  to  enable  us  to  notice  them.  A 
deed  does,  indeed,  form  a  part  of  a  bill  of  exception  taken  to  the  opinion  of 
the  court  on  a  motion  subsequently  made  for  a  new  trial.  But  the  court  can- 
not know,  judicially,  that  this  is  the  same  deed  which  is  referred  to  in  the  ver- 
dict, or  what  are  the  other  evidences  of  title  which  are  connected  with  it.  The 
verdict  is  too  imperfect  to  enable  the  court  to  render  judgment  on  it. 

The  judgment  of  the  circait  court  is  therefore  reversed,  and  the  cause  re- 
manded to  the  circuit  court  with  directions  to  set  aside  the  verdict,  and  to 
award  a  venirefacias  de  dovo.  ' 

KOON  V.  INSURANCE  COMPANY. 
(14  Otto,  106,  107.     1881.) 

Erbob  to  XJ.  8.  Circuit  Court  for  Illinois. 

Statement  op  Facts. —  Action  on  a  bond  given  by  an  agent  conditioned  for 
the  due  performance  of  his  duties.  The  verdict  was  rendered  irregularly  by 
consent  of  parties.  The  jury,  sealing  the  verdict,  delivered  it  to  the  officer 
and  dispersed.    Further  facts  appear  in  the  opinion  of  the  court. 

§  4937*  Construction  of  a  stipulation;  what  it  waived. 

Opinion  by  Waitb,  C.  J. 

The  stipulation  "that  the  jury  might,  when  they  had  agreed  on  their  ver- 
dict, if  the  court  should  not  then  be  in  session,  sign  and  seal  the  same,  and  de- 
liver the  same  to  the  officer  in  charge,  and  disperse,"  was  equivalent  to  an 
agreement  by  both  parties,  on  the  retirement  of  the  jury,  that  the  court  might, 
when  the  sealed  verdict  was  banded  in  by  the  officer,  open  it  in  the  absence 
of  the  jury  and  reduce  it  to  proper  form,  if  necessary.  The  stipulation  was 
also  a  waiver  of  the  right  to  poll  the  jury  if  they  should  not  be  in  court. 

§  4938.  Power  of  the  court  to  put  into  proper  form  an  irregular  verdict. 

The  issue  to  be  tried  was  on  a  plea  of  nil  debet  This  admitted  the  execu- 
tion of  the  bond,  and  required  the  jury  only  to  find  the  amount  due.  If  any- 
thing was  found  to  be  due,  the  law  fixed  the  form  of  the  verdict  and  judgment. 
The  jury  found  there  was  $7,500  due  on  the  debt  and  one  cent  damages  for 
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the  detention.  That  finding,  reduced  to  proper  form,  was  in  favor  of  the 
plaintiflf  for  the  penalty  of  the  bond,  to  be  discharged  on  payment  of  $7,500. 
All  the  court  did  was  to  enter  the  verdict  in  that  form.  In  doing  so  it  only 
gave  legal  effect  to  what  the  jury  unmistakably  found.  This  was  allowable, 
both  under  section  954  of  the  Eevised  Statutes  and  the  practice  act  of  Illinois. 

Judgment  affirmed. 

PATTERSON  r.  UNITED  STATES. 
(2  Wheaton,  221-226.     1817.) 

Opinion  by  Mr.  Justice  Washington. 

Statement  of  Facts. —  This  was  an  action  of  debt  instituted  in  the  district 
court  of  Maryland  by  the  United  States,  against  Eobert  Patterson,  the  plaint- 
iflf in  error,  upon  a  bond  dated  the  2d  of  August,  1809,  in  the  penalty  of 
$35,000,  with  condition  that  certain  merchandise,  which  had  been  imported 
into  the  United  States  and  which  the  said  Patterson  had  then  reshipped,  in 
order  to  export  the  same  to  Tonningen,  should  not  be  relanded  in  any  port  or 
place  within  the  United  States,  and  that  the  certificate  and  other  proofs  re- 
quired by  law  of  the  delivery  of  the  same,  at  some  place  without  the  limits  of 
the  United  States,  should  be  produced  at  the  collector's  oflBce  of  the  port  of 
Baltimore  within  one  vear  from  the  date  of  the  bond. 

After  the  declaration  was  filed  in  the  district  court,  and  the  defendant  had 
entered  his  appearance  and  taken  defense,  a  writ  of  certiorari  issued  from  the 
circuit  to  the  district  court,  in  obedience  to  which  the  record  of  the  proceedings 
in  that  court  was  certified  and  sent  up  to  the  circuit  court.  In  this  court  the 
defendant  again  took  defense,  and  after  sundry  imparlances,  and  having  had 
.  oyer  of  the  bond  and  condition,  he  pleads:  1st.  Performance  generally  of  the 
condition.  2d.  That  the  merchandise  mentioned  in  the  condition  of  the  bond 
was  not  relanded  in  the  United  States,  and  that  thecertiflcateand  other  proofs 
required  bj^  law  of  the  delivery  of  the  same  at  Archangel,  in  Kussia,  were 
produced  at. the  said  collector's  office  within  one  year  from  the  date  of  the 
said  bond.  3d.  That  the  said  merchandise  or  anj^  part  thereof  w^as  not  re- 
landed in  the  United  States,  and  that  the  certificates  and  other  proofs  required 
by  law  of  the  delivery  of  the  same  at  Archangel,  in  liussia,  were  produced  to 
the  said  collector's  ofilce  on  the  11th  day  of  November^  in  thej^ear  1811.  The 
replication  to  the  first  plea  alleges  a  breach  of  the  condition  of  the  bond,  in 
not  producing  to  the  said  collector's  oflBce  the  certificate  and  other  proofs  re- 
quired by  law  of  the  relanding  in  some  place  without  the  limits  of  the  United 
States  within  one  3'ear  from  the  date  of  the  said  bond,  to  which  a  rejoinder 
was  put  in  affirming  that  the  certificate  and  other  proofs  were  produced  at 
the  said  office  within  the  said  year,  upon  which  an  issue  is  tendered  and  joined. 
The  same  issue  is  formed  upon  the  second  plea,  and  to  the  third  plea  a  general 
demurrer  was  put  in. 

The  demurrer  was,  upon  argument,  sustained,  and  judgment  was  entered 
against  the  defendant  for  the  penalty  of  the  bond.  A  jury  w^as  afterwards 
impaneled  to  try  the  issue,  who  found  the  following  verdict,  namely,  "  that  the 
within-mentioned  writing  obligatory  is  the  deed  of  the  within-named  Robert 
'  Patterson,  etc.,  and  they  find  there  is  really  and  justly  due  upon  the  said  writ- 
ing obligatory  the  sum  of  §23,989.58."     Upon  this  verdict  the  court  gave 

judgment  in  favor  of  the  United  States  for  $35,000,  to  be  released  on  the  pay- 
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ment  of  the  above  sum  assessed  by  the  jury,  from  which  judgment  a  writ  of 
error  was  obtained  to  remove  the  cause  to  this  court. 

The  court  considers  it  to  be  unnecessary  to  decide  the  questions  which  were 
argued  at  the  bar,  as  the  verdict  is  so  defective  that  no  judgment  can  be  ren- 
dered upon  it. 

§  4939.  A  verdict  is  had  if  it  does  not  decide  the  point  in  issue. 

The  issue  which  the  jury  were  sworn  to  try  was  whether  the  certificate  and 
other  proofs  required  by  law,  of  the  delivery  of  the  cargo  at  some  place  with- 
out the  limits  of  the  United  States,  were  produced  at  the  collector's  office  at 
Baltimore  within  one  year  from  the  date  of  the  bond.  The  verdict  does  not 
find  the  matter  in  issue  one  way  or  the  other,  but  finds  that  the  bond  in  the 
declaration  mentioned  is  the  deed  of  the  defendant,  and  that  there  is  justly 
due  to  the  United  States  upon  the  said  bond  a  certain  sum  of  money.  But 
whether  the  bond  was  the  deed  of  the  defendant  or  not  was  not  a  matter  in 
issue  between  the  parties,  and,  consequently,  it  was  a  false  conclusion  to  say 
that,  because  it  was  his  deed,  therefore  he  was  indebted  to  the  United  States. 

The  rule  of  law  is  precise  upon  this  point.  A  verdict  is  bad  if  it  varies  from 
the  issue  in  a  substantial  manner,  or  if  it  find  only  a  part  of  that  which  is  in 
issue.  The  reason  of  the  rule  is  obvious;  it  results  from  the  nature  and  the 
end  of  the  pleading.  Whether  the  jury  find  a  general  or  a  special  verdict  it 
is  their  duty  to  decide  the  very  point  in  issue;  and  although  the  court  in  which 
the  cause  is  tried  may  give  form  to  a  general  finding,  so  as  to  make  it  harmon- 
ize with  the  issue,  yet  if  it  appears  to  that  court  or  to  the  appellate  court  that 
the  finding  is  different  from  the  issue,  or  is  confined  to  a  part  only  of  the  mat- 
te)r  in  issue,  no  judgment  can  be  rendered  upon  the  verdict. 

§  4940.  Surplusage. 

It  is  true  that  if  the  jury  find  the  issue  and  something  more  the  latter  part 
of  the  finding  will  be  rejected  as  surplusage;  but  this  rule  does  not  apply  to  a 
case  where  the  facts  found  in  the  verdict  are  substantially  variant  from  those 
which  are  in  issue. 

§  4941*  Removal  of  causes  from  district  to  circuit  courts. 

The  court  deems  it  proper  to  take  some  notice  of  the  mode  of  proceeding 
for  removing  this  cause  from  the  district  to  the  circuit  court.  It  is  believed 
to  be  novel  in  the  practice  of  the  courts  of  the  United  States;  and  it  certainly 
w^ants  the  authority  of  law  to  sanction  it.  There  is  no  act  of  congress  which 
authorizes  a  circuit  court  to  issue  a  compulsory  process  to  the  district  court 
for  the  removal  of  a  cause  from  that  jurisdiction  before  a  final  judgment  or 
decree  is  pronounced.  The  district  court,  therefore,  might  and  ought  to  have 
refused  obedience  to  the  writ  of  certio7*ari,  issued  in  this  case  by  the  circuit 
court,  and  either  party  might  Lave  moved  the  circuit  for  a  procedendo^  after 
the  transcript  of  the  record  was  removed  into  the  circuit  court,  or  might  have 
pursued  the  cause  in  the  district  court  in  like  manner  as  if  the  record  had  not 
been  removed. 

But  if,  instead  of  taking  advantage  of  this  irregularit}^  at  a  proper  time  and 
in  a  proper  manner,  the  defendant  enters  his  appearance  to  the  suit  in  the  cir- 
cuit court,  takes  defense  and  pleads  to  issue,  it  is  too  late,  after  verdict,  to  ob- 
ject to  the  irregularity  in  the  proceedings.  This  court  will  consider  the  suit 
as  an  original  one  in  the  circuit  court,  made  so  by  the  consent  of  parties.  Had 
a  new  declaration  been  filed  in  the  circuit  court,  no  doubt  could  be  entertained 
as  to  the  correctness  of  this  conclusion.    And  it  is  not  going  too  far  to  con- 
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aider  the  declaration  sent  from  the  district  court  in  the  same  light,  after  ap- 
pearance, issue  and  verdict.     This  is  the  opinion  of  a  majoritj  of  the  court. 

The  judgment  is  to  be  reversed  and  a  venire  de  novo  to  be  issued  by  the  cir- 
cuit court. 


Judgment  affirmed. 


HODGES  V.  EASTON. 
(16  Otto,  408-418.     1883.) 


EsBOR  to  U.  S.  Circuit  Court  for  Wisconsin. 

Opinion  by  Ms.  Justiob  Hablak. 

Statement  of  Facts. —  This  was  a  suit  by  Easton  and  Bigelow  against 
Hodges  and  Smith  to  recover  damages  for  the  alleged  conversion  of  certain 
wheat,  stored  in  separate  bins  in  the  warehouse  of  William  H.  Valleau,  in 
Decorah,  Iowa. 

The  complaint  contains  two  counts.  The  first  proceeds  upon  the  ground 
that  the  wheat,  when  so  converted,  was  the  property  of  the  plaintiffs.  The 
second  avers  that,  during  the  winter  and  spring  of  1876,  the  First  National 
Bank  of  Decorah,  Iowa,  discounted  notes  and  drafts  for,  and  loaned  money  to, 
said  Valleau,  upon  the  security  of  a  large  quantity  of  wheat  delivered  to  the 
bank,  of  which  he  (Valleau)  was  then  the  owner  and  had  the  possession,  and 
which  was  stored  in  separate  bins  in  a  warehouse  in  Decorah,  Iowa;  that 
thereby  the  wheat  became  the  property  of  the  bank;  that  subsequently,  in 
April  and  May,  1876,  Valleau,  without  repaying  such  loans  and  discounts,  and 
without  the  knowledge  and  consent  of  the  bank,  wrongfully  and  tortiously 
took  and  removed  the  wheat  from  the  warehouse  and  from  the  possession  of 
the  bank,  shipped  it  to  the  defendants  at  Milwaukee,  b}^  whom  it  was  wrong- 
fully and  tortiously  received  and  sold,  and  the  proceeds  converted  to  their  own 
use;  that  no  part  of  the  moneys  so  loaned  and  advanced  has  ever  been  paid 
by  Valleau,  or  by  any  one  for  him;  that,  prior  to  this  suit,  the  bank  sold,  as- 
signed and  transferred  its  right,  title  and  interest  in  the  wheat,  and  all  right  of 
action  to  recover  the  same  or  its  value,  of  which  assignment  the  defendants 
had  notice  before  this  action;  and  lastly,  that,  prior  to  the  commencement  of 
the  action,  the  bank  and  the  plaintiffs  had  each  demanded  from  the  defend- 
ants the  delivery  of  the  wheat,  but  they  had  refused  to  deliver  it,  or  any  part 
thereof,  either  to  the  bank  or  to  plaintiffs. 

The  answer  denies,  generally,  "  each  and  every  allegation,  statement,  mat- 
ter, fact  and  thing  in  the  complaint,  set  forth,  alleged  and  contained." 

The  record  states  that  the  jury,  impaneled  and  sworn  to  try  the  issues, 
"  rendered  a  special  verdict  in  answer  to  questions  propounded  by  the  court." 
The  questions  so  propounded,  with  the  answers  thereto,  were  made  the  special 
verdict.  The  jury  having  been  discharged,  the  plaintiflFs,  by  counsel,  moved 
for  judgment  upon  the  special  verdict  for  the  value  of  the  wheat  wrongfully 
converted  by  defendants,  or  for  such  damages  as  the  court  should  adjudge, 
and  for  such  other  and  further  relief  as  might  be  granted  in  the  premises.  On 
a  later  day  the  defendants  moved  to  set  aside  the  special  verdict  and  grant  a 
new  trial,  upon  the  ground,  among  others,  that  the  special  verdict  ''does  not 
contain  findings  upon  the  material  issue  in  the  case." 

These  motions  were  heard  together,  and  it  was  ordered  by  the  court  "  that 
the  motion  by  defendants  for  a  new  trial  be,  and  is  hereby,  overruled,  and 
that  the  motion  of  the  plaintiffs  for  judgment  upon  the  special  verdict  of  the 
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jury,  and  facts  connected  or  not  disputed  upon  the  trials  be,  and  is  hereby, 
granted."  The  damages  were  assessed  by  the  court  at  $12,654.89,  for  which 
sum  judgment  was  rendered  against  the  defendants.  From  that  judgment 
this  writ  of  error  is  prosecuted. 

§  4942.   Where  it  appears  that  a  verdict  is  confined  to  only  apart  of  the  mat- 
ters  in  issue  no  judgment  can  he  rendered  upon  it. 

Under  the  code  of  practice  of  Wisconsin  the  answer  in  this  case  puts  in 
issue  every  material  allegation  in  the  complaint.  2  Taylor's  Stat.  Wis.  1871, 
p.  1439.  And  since,  by  section  914  of  the  Eevised  Statutes,  the  practice,  plead- 
ing, forms  and  modes  of  proceeding,  in  civil  causes,  other  than  equity  and  ad- 
miralty causes,  in  the  circuit  and  district  courts  of  the  United  States,  must 
conform,  as  near  as  may  be,  to  the  practice,  pleadings,  forms  and  modes  of  pro- 
ceeding existing  at  the  time  in  like  causes  in  the  courts  of  record  in  the  state 
within  which  such  circuit  or  district  courts  are  held,  it  was,  as  conceded  in 
argument  here,  incumbent  upon  the  plaintiff  to  prove  at  the  trial,  among 
other  things,  that  the  bank  had  sold,  assigned  and  transferred  all  the  title  and 
interest  in  the  wheat,  and  thereby,  also,  a  right  to  recover  it  or  its  value.  No 
bill  of  exceptions  was  taken  showing  the  evidence  introduced  by  either  party, 
nor  was  there  a  general  verdict.  Having  regard  alone  to  the  questions  and 
answers  propounded  to  the  jury,  it  is  clear  that  the  plaintiflfs  did  not  prove 
their  case,  as  made  by  the  first  count,  which  proceeded  upon  the  ground  that 
the  wheat  was  their  property.  It  is  equally  clear  that  there  was  no  finding 
upon  the  issue,  raised  by  the  second  count,  as  to  the  alleged  assignment  by  the 
bank  to  them.  No  question  was  propounded  upon  that  subject,  nor  was  that 
point  covered  by  the  written  stipulation  as  to  the  amount  of  freight  and  the 
value  of  the  wheat.  We  infer  from  the  oral  statement  of  counsel  for  the 
plaintiffs  that,  at  the  trial  below,  the  assignment  by  the  bank  was  conceded, 
and  that  the  final  judgment  was  based,  in  part,  upon  that  concession.  But  in 
that  representation,  counsel  who  appeared  in  this  court  for  the  defendants  — 
but  who  did  not  participate  in  the  trial  —  did  not  feel  authorized  to  concur. 
Looking,  therefore,  as  we  must,  to  the  case  as  disclosed  by  the  record,  we  are- 
constrained  to  hold  that  the  answers  to  the  special  questions  propounded  by 
the  court,  being  silent  as  to  the  assignment  by  the  bank,  did  not  furnish  a 
basis  for  judgment  in  favor  of  the  plaintiffs.  AVithout  proof  upon  that  point 
they  were  not  entitled  to  judgment  upon  the  second  count.  In  Patterson  v. 
United  States,  2  Wheat.,  221,  it  was  said  that  if  it  appeared  to  the  court  of 
original  jurisdiction,  or  to  the  appellate  court,  that  the  verdict  was  confined 
to  a  part  only  of  the  matter  in  issue,  no  judgment  could  be  rendered  upon  it. 
In  Barnes  v.  Williams,  11  Wheat.,  415,  the  claim  of  the  plaintiff  being  founded 
upon  a  bequest  of  certain  slaves,  it  was  essential  to  a  recovery  at  law  that 
the  assent  of  the  executor  to  the  legacy  should  be  proved.  This  court,  speak- 
ing by  Mr.  Chief  Justice  Marshall,  said :  "Although  in  the  opinion  of  the 
court  there  was  sufficient  evidence  in  the  special  verdict  from  which  the  jury 
might  have  found  the  fact,  yet  they  have  not  found  it,  and  the  court  could 
not  upon  a  special  verdict  intend  it.  The  special  verdict  was  defective  in  stat- 
ing the  evidence  of  the  fact  instead  of  the  fact  itself.  It  was  impossible, 
therefore,  that  a  judgment  could  be  pronounced  for  the  plaintiff." 

§  4943.  A  judgment  hased  upon  a  verdict  founded  on  ^^ conceded  facts^^ 
which  do  not  appear  in  the  record  cannot  he  sitataincd. 

But  it  is  suggested  that  the  final  judgment  upon  its  face  shows  that  it  was  not 
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the  parties  as  to  the  amount  of  freight  and  value  of  wheat;  but  also  "upon 
facts  conceded  or  not  disputed  upon  the  trial."  Although  this  court  is  not  in- 
formed by  the  record  as  to  what  those  conceded  and  undisputed  facts  are,  it 
is  insisted  that  we  should  presume  in  support  of  the  judgment  that  they  were, 
in  connection  with  the  facts  specially  found,  sufHcient  to  justify  the  action  of 
the  court  below.  This  position,  it  is  contended,  is  sustained  by  numerous  de- 
cisions of  the  supreme  court  of  Wisconsin  upon  the  subject  of  general  and 
special  verdicts,  as  defined  and  regulated  b\'  the  laws  of  that  state  in  force 
when  this  action  was  tried. 

It  is  not  necessary  in  this  opinion  to  enter  upon  an  examination  of  those  de- 
cisions, or  to  consider  how  far  the  local  law  controls  in  determining  either  the 
essential  requisites  of  a  special  verdict  in  the  courts  of  the  United  States,  or 
the  conditions  under  which  a  judgment  will  be  presumed  to  have  been  sup- 
ported b\^  facts  other  than  those  set  out  in  a  special  verdict.     The  diflBculty 
we  have  arises  from  other  considerations.     The  record  discloses  that  the  jury 
determined  a  part  of  the  facts,  while  other  facts,  upon  which  the  final  judg- 
ment was  rested,  were  found  by  the  court  to  have  been  conceded  or  not  dis- 
puted.    If  we  should  presume  that  there  were  no  material  facts  considered  by 
the  court  beyond  those  found  in  the  answers  to  special  questions,  then,  as  we 
have  seen,  the  facts  found  do  not  authorize  the  judgment.     If,  on  the  other 
hand,  we  should  adjudge  it  to  have  been  defendants'  duty  to  preserve  the  evi- 
dence in  a  bill  of  exceptions,  and  that,  in  deference  to  the  decisions  of  the 
state  court,  it  should  be  presumed  that  the  "facts  conceded  or  not  disputed  at 
the  trial "  were,  in  connection  with  the  facts  ascertained  by  the  jury,  ample 
to  support  the  judgment,  we  then  have  a  case  at  law,  which  the  jury  were 
sworn  to  try,  determined  as  to  certain  material  facts  by  the  court  alone,  with- 
out a  waiver  of  jury  trial  as  to  such  facts.     It  was  the  province  of  the  jury  to 
pass  upon  the  issues  of  fact,  and  the  right  of  the  defendants  to  have  this  done 
was  secured  by  the  constitution  of  the  United  States.     They  might  have 
waived  that  right,  but  it  could  not  be  taken  away  by  the  court.     Upon  the 
trial,  if  all  the  facts  essential  to  a  recovery  were  undisputed,  or  if  they  so  con- 
clusively established  the  cause  of  action  as  to  have  authorized  the  withdrawal 
of  the  case  altogether  from  the  jury  by  a  peremptory  instruction  to  find  for 
plaintiffs,  it  would  still  have  been  necessary  that  the  jury  make  its  verdict, 
albeit  in  conformity  with  the  order  of  the  court.     The  court  could  not,  con- 
sistently with  the  constitutional  right  of  trial  by  jury,  submit  a  part  of  the 
facts  to  the  jury,  and,  itself,  determine  the  remainder,  without  a  waiver  by  the 
defendants  of  a  verdict  by  the  jury.    In  civil  cases  other  than  those  in  equity 
and  admiralty,  and  except  where  it  is  otherwise  provided  in  bankruptcy  pro- 
ceedings, "  the  trial  of  issues  of  fact,"  that  is  of  all  the  material  issues  of  fact, 
"in  the  circuit  courts,  shall  be  by  jury,"  unless  the  parties, or  their  attorneys 
of  record,  stipulate  in  writing  for  the  waiver  of  a  jury.     R.  S.,  sees.  64:8^  649. 
There  is  no  such  stipulation  in  this  case,  and  there  is  nothing  in  the  record 
from  which  such  stipulation  or  waiver  may  be  inferred.     It  has  been  often 
said  by  this  court  that  the  trial  by  jury  is  a  fundamental  guaranty  of  the 
rights  and  liberties  of  the  people.    Consequently  every  reasonable  presumption 
should  be  indulged  against  its  waiver.    For  these  reasons  the  judgment  below 
must  be  reversed. 

§  4944.  Power  of  court  to  limit  a  new  tinal  to  certain  issices. 

One  other  point  discussed  by  counsel  for  defendants  in  error  must  be  noticed. 
He  insisted  that  the  order  of  reversal,  if  one  be  made,  should  be  accompanied 
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by  a  direction  to  the  coart  below  to  restrict  the  next  trial  to  sach  issues  as 
are  not  covered  by  the  answers  of  the  jury  to  special  questions.  In  support 
of  this  position,  we  have  been  referred  to  several  adjudications  which  seem  to 
recognize  the  authority  of  the  court,  when  setting  aside  a  judgment,  to  restrict 
the  subsequent  trial  to  such  issues  as  were  not  passed  upon  by  the  jury  at  the 
first  trial.  Whether  this  contention  be  sound  or  not,  we  need  not  now  deter- 
mine, for  the  reason  that  the  grounds  upon  which  it  rests  have  no  existence, 
where,  as  here,  the  case,  as  to  the  issues  triable  by  jury,  was  not  submitted  to 
the  jury  in  the  mode  required  by  law.  There  is,  then,  no  alternative  but  to 
reverse  the  judgment,  with  directions  that  a  trial  be  had  upon  all  the  material 
issues  of  fact ;  and  it  is  so  ordered. 

A  QUANTITY  OF  TOBACCO. 
District  Court  for  New  York:  5  Benedict,  457-469.     1873.) 

Opinion  by  Blatchford,  J. 

Statement  of  Facts. —  This  is  an  information  brought  by  the  United  States, 
in  a  cause  of  seizure  on  land,  under  the  internal  revenue  laws  of  the  United 
States.  The  information  alleges  that,  on  the  25th  of  March,  1868,  a  collector 
of  internal  revenue,  who  is  named,  "  seized  the  following  described  property 
for  a  forfeiture  incurred  under  the  laws  of  the  United  States,  that  is  to  say,  a 
quantity  of  manufactured  tobacco,  and  certain  tools,  vessels,  utensils,  imple- 
ments, instruments,  etc.,  etc.,  being  all  the  personal  property  found  at  the 
tobacco  manufactory  of  C.  II.  Lilienthal,  221  Washington  street,  and  now  has 
the  same  in  custody  within  such  southern  district,  as  forfeited  to  the  United 
States  for  the  following  causes:  That,  prior  to  said  seizure,  taxes  were  imposed 
by  the  provisions  of  law  upon  the  said  tobacco,  and  the  same,  being  so  subject 
to  the  payment  of  taxes  as  aforesaid,  were  found  by  the  said  collector  in  the 
possession  and  custody,  and  within  the  control,  of  some  person  or  persons  to 
the  said  attorney  unknown,  for  the  purpose  of  being  sold  and  removed  by  such 
person  or  persons  in  fraud  of  the  internal  revenue  laws,  and  with  design  to 
avoid  payment  of  said  taxes,  against  the  forty-eighth  section  of  the  act  of 
congress,  approved  June  30,  1864,  entitled  'An  act  to  provide  internal  revenue 
to  support  the  government,  to  pay  interest  on  the  public  debt,  and  for  other 
purposes,'  as  amended  by  the  act  of  July  13,  1866;  that  the  said  articles  of 
raw  material  were  found  in  the  possession  of  some  person  or  persons  to  the 
said  attorney  unknown,  the  said  person  or  persons  then  and  there  intending 
to  manufacture  the  same  into  articles  of  a  kmd  subject  to  tax,  for  the  purpose 
of  fraudulently  selling  such  manufactured  articles,  and  with  design  to  avoid 
the  paj'ment  of  said  tax,  against  the  forty-eighth  section  aforementioned,  as 
amended  as  aforesaid;  that  the  said  tools,  implements,  instruments  and  per- 
sonal property  were  found  in  the  place  or  building,  and  within  certain  yards 
and  inclosures,  where  said  tobacco  and  said  raw  materials  were  found  as  afore- 
said, whereb}'  they  became  liable  to  forfeiture  by  the  provisions  of  the  forty- 
eighth  section  aforesaid,  as  amended  as  aforesaid." 

The  information  then  avers  that,  "  bv  reason  thereof,  and  by  force  of  the 
statutes  in  such  case  made  and  provided,  the  aforementioned  goods,  wares 
and  merchandise  became  and  are  forfeited  to  the  use  in  the  said  statutes  pro- 
vided." The  prayer  is  "  that  due  process  issue  in  that  behalf,  as  well  of  at- 
tachment to  bring  said  property  within  the  custody  of  the  court,  as  of  monition 
to  all  parties  in  interest;    .    .    .    and,  due  proceedings  being  had  thereon, 
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that,  for  the  causes  aforesaid,  the  said  goods,  wares  and  merchandise  be  con- 
demned by  decree  of  forfeiture,  and  the  proceeds  of  the  sale,  or  such  other 
disposition  thereof  as  the  court  shall  direct,  distributed  according  to  law." 
On  the  4th  of  April,  1868,  a  claim  to  the  projDerty  seized  was  filed,  entitled 
"A  quantity  of  manufactured,  tobacco,  etc.,  etc.,  found  at  No.  221  Washing- 
ton street,  as^n.  The  United  States." 

The  claim  says:  "And  now.  Christian  H.  Lilienthal,  owner  of  the  above- 
named  property,  intervening  for  the  interest  of  himself  in  the  said  property, 
appears  .  .  •  and  makes  claim  to  the  said  property,  etc.,  as  the  same  are 
•attached  by  the  marshal,  under  process  of  this  court,  at  the  instance  of  the 
United  States;  and  .  .  .  avers  that  he  was  in  possession  of  the  said  prop- 
erty at  the  time  of  the  attachment  thereof,  and  that  he  is  the  true  and  h(yi\a 
fide  owner  of  the  said  property,  and  that  no  other  person  is  the  owner  thereof; 
wherefore  he  prays  to  defend  accordingly."  The  monition  to  the  marshal 
commanded  him  to  attach  the  property,  by  commanding  him  to  attach  "the 
said  goods,  wares,  merchandise,  and  articles,"  which  were  thereinbefore  de- 
scribed by  the  same  words  as  in  the  information.  The  return  of  the  marshal 
was  that  he  had  attached  "the  quantity  tobacco,  etc.,"  described  in  the  moni- 
tion. The  answer,  which  was  filed  on  the  4th  of  June,  1868,  says:  "And  now, 
Christian  H.  Lilienthal,  the  claimant  of  the  said  goods,  wares  and  merchan- 
dise, for  answer  to  the  libel  of  information  filed  against  the  same,  comes  and 
answers  the  said  information  as  follows:  The  said  claimant  denies  that  the 
said  goods,  Avares  and  merchandise,  or  an}''  part  thereof,  became  or  are  for- 
feited in  the  manner  and  form  in  the  said  information  alleged."  On  the  13th 
of  April,  1868,  an  order  was  made,  entitled' in  the  case  as  one  against  "a 
quantity  of  manufactured  tobacco,  etc.,  factory  of  C.  H.  Lilienthal,  221  Wash- 
ington street,"  appointing  three  appraisers,  on  motion  of  the  counsel  for  the 
claimant,  "  to  appraise  the  value  of  the  property  proceeded  against  herein," 
and  directing  that  "  the  said  property  "  be  released  to  the  claimant  on  his  fil- 
ing due  claim  and  giving  bond  in  double  the  appraised  value,  to  be  approved 
according  to  law.  The  report  of  the  appraisers,  entitled  in  the  case  as  one 
against  "  a  quantity  of  manufactured  tobacco,  etc.,  found  at  the  factory  of  C.  H. 
Lilienthal,  No.  221  Washington  street,"  and  filed  May  1,  1868,  says:  "The 
undersigned,  having  been  duly  appointed  and  sworn  as  appraisers  to  appraise 
the  value  of  the  property  proceeded  against  herein,  do  report  that  we  have 
examined  and  appraised  said  property,  and  do  find  that  said  property  (as  per 
schedule  hereto  annexed)  is  worth  the  sum  of  one  hundred  and  four  thousand 
three  hundred  and  ninetj'^-one  dollars  seventy-eight  cents  ($104,391.78)."  A 
schedule  of  appraisement  of  values  by  items  is  annexed  to  the  report.  On 
the  12th  of  June,  1868,  an  order  was  made,  entitled  in  the  case  as  one  against 
"a  quantity  of  manufactured  tobacco,  etc.,  found  in  the  factory  of  C.  H.  Lilien- 
thal, 221  Washington  street,"  ordering,  on  the  motion  of  the  proctor  for  the 
claimant,  that "  the  said  property  "  be  released  to  the  claimant  upon  his  giving 
bond  in  the  appraised  value,  to  be  approved  according  to  law,  instead  of  in 
double  that  amount. 

The  issues  joined  in  the  cause  were  tried  before  the  court  and  a  jury,  and 
the  minutes  of  the  court  of  the  8th  of  May,  1871,  state  that  after  the  charge 
of  the  court  to  the  jury  they  retire  and  upon  their  return  say  "  that  thev'  find 
for  the  United  States,  condemning  the  goods^  and  so  they  say  all;"  and  that 
then  it  was  ordered  that  the  claimant  have  thirty  days  from  that  date  to  make 
a  case,  or  turn  the  same  into  a  bill  of  exceptions. 
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§  4945.  Grounds  of  objection  urged  against  the  verdict. 

No  judgment  has  yet  been  entered  on  such  verdict,  and  now  the  claimant 
moves  that  judgment  on  the  information  be  arrested  and  that  the  trial  be  de- 
clared to  have  been  a  mistrial:  (1)  Because  no  verdict  of  the  jury  was  recorded 
or  filed  before  the  jury  were  discharged.  (2)  Because  no  verdict  of  the  jury 
was  returned  before  the  ]\xTy  were  discharged.  (3)  Because,  when  the  jury 
returned  into  court,  after  considering  of  their  verdict,  and  were  inquired  of  by 
order  of  the  court  if  they  had  agreed  upon  their  verdict,  it  appears  by  the  minutes 
of  the  clerk  that  the  answer  was  "  They  find  for  the  United  States,  condemn- 
ing the  goods,"  and  no  other  or  different  answer  was  made  by  the  jury  before 
they  were  discharged,  and  no  other  or  different  record  was  made  thereon  be- 
fore the  jury  were  discharged,  and  the  jury  were  discharged  and  separated 
immediately  after  they  had  made  the  answer  aforesaid,  and  the  answer  of  the 
jury,  so  minuted,  is  not  and  was  not  a  verdict  upon  the  issues  put  to  the  jury 
under  the  information  and  the  answer  or  pleas  of  the  claimant,  lawful  and 
sufficient  to  authorize  the  rendition  and  entry  by  the  court  of  a  judgment  of 
forfeiture  of  the  jproperty  seized  or  any  part  thereof. 

The  objection  is  not  that  the  verdict  received  and  recorded — that  the  jury 
"find  for  the  United  States,  condemning  the  goods"  —  was  not  received  and 
recorded  in  those  words  by  the  court,  in  the  minutes,  before  the  jury  separated 
or  were  discharged,  but  that  such  verdict  is  not  a  verdict  on  which  a  judgment 
of  forfeiture  of  the  property  seized,  or  any  part  thereof,  can  be  rendered  by 
the  court. 

The  ground  urged  in  support  of  the  motion  is  that  by  the  pleadings  three 
distinct  issues  were  raised:  one  as  to  the  manufactured  tobacco;  one  as  to  the 
articles  of  raw  material;  and  one  as  to  the  tools,  implements,  instruments  and 
personal  property;  that  the  answer  denies  a  forfeiture  of  the  propertj%  or  of 
any  part  of  it,  in  manner  and  form  alleged  in  the  information,  and  therefore 
traverses  each  allegation  of  the  information;  that  the  verdict  does  not  find  the 
facts  of  each  or  of  any  one  of  the  issues  on  which  the  judgment  of  forfeiture 
depends;  and  that  the  verdict  does  not  embrace  enough  to  enable  the  court  to 
amend  it  or  to  render  a  judgment  in  accordance  with  the  issues.  It  is  claimed, 
as  a  rule  of  law,  that  where  the  issue  involves  facts  which  govern  the  right  of 
the  plaintiff  to  have  judgment  in  his  favor,  the  verdict  must  find  those  facts 
or  no  judgment  can  be  rendered ;  and  that  in  the  present  case  the  verdict  finds 
no  fact  whatever  under  either  of  the  distinct  issues. 

It  is  also  claimed  that,  although  under  the  thirty-second  section  of  the  act 
of  September  24,  1789  (1  U.  S.  Stiit.  at  Large,  91),  the  court  has  the  power  to 
cure  defects  in  the  forms  of  verdicts,  the  verdict  must  be  substantially  suflB- 
cient  to  enable  the  court  to  render  a  judgment  in  accordance  with  the  issues; 
that  the  statute  cannot  reach  this  case;  that  the  verdict  does  not  enable  the 
court  to  see  that  the  jury  intended  to  find  one,  or  two,  or  all  three  of  the  issues 
for  the  United  States;  that  the  verdict  is  as  consistent  with  a  finding  of  one 
onl}',  as  with  a  finding  of  two  or  three,  and  as  consistent  with  the  finding  of 
all  as  of  one;  that,  to  enter  a  judgment  of  forfeiture  of  all  the  three  kinds  of 
property,  on  the  assumption  that  there  was  but  one  issue  which  comprehended 
all  the  property  seized,  and  that  such  issue  has  been  found  for  the  United 
States,  would  contradict  the  pleadings,  the  evidence,  and  the  justice  of  the 
case;  that  under  the  information,  and  according  to  the  statute,  the  raw  mate- 
rials cannot  be  forfeited  because  the  manufactured  articles  are  proved  to  be 
subject  to  forfeiture,  nor  can  the  tools,  etc.,  be  forfeited  because  the  manufact- 
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ured  articles  and  the  raw  materials  are  forfeited,  unless  it  is  proved  that  the 
tools,  etc.,  were  foand  in  the  same  place  with  the  manufactured  articles  or  the 
raw  materials;  that  although  there  was  evidence  on  the  trial  that  the  claim- 
ant was  a  manufacturer  and  seller  of  articles  of  a  kind  subject  to  tax,  and  that 
articles  of  such  a  kind  were  found  in  his  possession,  and  that  be  had,  in  regard 
to  them,  an  intent  to  sell  them  without  paying  the  tax  on  them,  the  verdict 
does  not  find  any  one  of  those  facts,  or  contain  anything  that  enables  the 
court  to  see  that  the  jury  intended  to  find  those  facts;  that,  although  there 
was  evidence  on  the  trial  that  raw  materials  of  the  kind  used  by  the  claimant 
in  his  business  were  found  in  his  possession  and  that  he  intended  to  manufact- 
ure them  into  articles  of  a  kind  subject  to  tax,  and  intended  to  sell  such  arti- 
cles without  paying  the  tax  on  them,  the  verdict  does  not  find  any  one  of 
those  facts,  or  show  that  the  jury  intended  to  find  for  the  United  States  on  the 
issue  as  to  the  raw  materials,  because  their  verdict  is  just  as  good  for  the  first 
issue  as  for  the  second ;  that,  as  to  the  tools,  etc.,  there  was  no  evidence  that 
they  were  found  in  the  same  place  with  the  manufactured  articles  or  the  raw 
materials,  and  the  verdict  finds  nothing  that  enables  the  court  to  see  that  the 
jury  intended  to  find  the  third  issue  for  the  United  States;  that,  if  the  jury 
had  said  that  they  had  found  for  the  United  States  on  all  the  issues,  the  ver- 
dict, though  bad  in  form,  could  have  been  cured;  that  the  verdict  does  not 
affirm,  or  purport  to  affirm,  all  the  issues,  and  the  court  cannot  conjecture 
that  the  jury  intended  to  affirm  all  the  issues;  that  the  substantial  meaning 
of  the  verdict  is  not  manifest,  as  it  might  have  been  returned  on  only  one 
issue  as  well  as  on  two  or  three  issues,  and  the  court  had  no  means  of  deter- 
mining on  which  issue  to  render  judgment;  and  that  the  indeterminate  char- 
acter of  the  verdict  further  appears  by  the  words,  "condemning  the  goods,'* 
leaving  a  doubt  whether  the  jury  intended  all  the  articles  seized,  or  a  part 
only,  and,  if  a  part  only,  which  part,  there  having  been  evidence  which,  under 
the  instructions  of  the  court,  might  have  warranted  a  verdict  for  the  United 
States  on  the  first  issue,  or  on  the  second  issue,  but  no  evidence  that  would 
have  warranted  a  verdict  for  the  United  States  on  the  third  issue. 

§  4946.  y^here  an  information  describes  three  classes  of  goods^  and  charges  a 
forfeiture  of  each  and  ally  and  the  answer  traverses  the  information  generaUy^ 
there  are  three  issues  made,  and  a  general  verdict  for  the  plaintiff  covers  the  three 
issues. 

I  have  detailed  at  some  length  the  views  urged  on  the  part  of  the  claimant, 
in  order  that  it  may  be  seen  that  they  are  understood.  But  I  am  unable  to 
appreciate  their  force  as  applied  to  the  facts  of  this  case.  It  is  entirely  clear 
that  "the  property  "  and  "the  personal  property"  spoken  of  in  the  informa- 
tion as  seized,  and  "the  aforementioned  goods,  wares  and  merchandise" 
spoken  of  in  the  information  as  forfeited,  and  "  the  said  property  "  against 
which  the  information  prays  for  process,  and  "the  said  goods,  wares  and  mer- 
chandise" which  the  information  prays  may  be  condemned,  and  "the  above- 
named  property  "  and  "  the  said  property  "  spoken  of  in  the  claim,  and  *'  the 
said  goods,  wares,  merchandise  and  articles"  and  "the  personal  property" 
spoken  of  in  the  monition,  and  "  the  quantitj'  of  tobacco,"  etc.,  spoken  of  in  the 
return  to  the  monition,  and  "the  said  goods,  wares  and  merchandise"  spoken 
of  in  the  answer,  and  "the  property  proceeded  against  herein,"  and  "the  said 
property"  spoken  of  in  the  order  of  April  13,  1868,  and  "the  property  pro- 
ceeded against  herein  "  and  "  said  property,"  spoken  of  in  the  report  of  the  ap- 
praisers, and  "  the  said  property  "  spoken  of  in  the  order  of  June  12,  1868,  are 

823 


VERDICT.  %  4947. 

expressions,  all  of  which  comprehend  the  same  identical  articles  and  quantity 
of  property,  namely,  the  property  alleged  in  the  information  to  have  been 
seized  "for  a  forfeiture,"  and  to  be  in  custody  "as  forfeited  to  the  United 
States,"  and  set  forth  in  the  schedule  annexed  to  the  report  of  the  appraisers, 
and  which  the  information  prays  may  "  be  condemned  by  decree  of  forfeiture." 

The  information,  in  specifying  the  causes  of  forfeiture,  assigns  the  statutory 
causes  to  the  three  several  descriptions  of  property  seized  —  the  manufactured 
tobacco,  the  articles  of  raw  material,  and  the  tools,  implements,  instruments 
and  personal  property  found  in  the  same  place  with  the  manufactured  tobacco 
and  the  raw  materials.  The  claimant  claimed  all  the  property  that  was  seized 
and  attached,  and  against  which  the  information  was  directed,  and  answered  as 
to  the  whole  of  such  property,  calling  it  "  the  said  goods,  wares  and  merchan- 
dise," and  denying  that  it  became  or  was  forfeited.  This  was  a  denial  that 
any  of  it  was  forfeited  —  a  denial  that  any  one  of  the  three  several  causes  of 
forfeiture  specified  in  the  information  in  regard  to  the  three  several  classes  of 
property  seized  existed.  It  was  these  three  issues  that  were  tried.  It  was 
necessary  for  the  government  to  prove  the  affirmative  of  each  issue  in  order 
to  have  a  verdict  condemning  all  the  property  seized.  If  it  proved  the  affirm- 
ative of  any  particular  issue  it  would  have  a  verdict  condemning  the  property 
embraced  in  such  issue. 

It  is  admitted  there  was  evidence  given  tending  to  prove  the  affirmative  of 
eacli  of  ihe  first  two  issues.  But  it  is  denied  that  there  was  any  evidence  given 
that  the  "  tools,  implements,  instruments  and  personal  property  "  embraced  in 
the  third  issue  were  found,  as  the  information  alleges,  "  in  the  place  or  building, 
and  within  certain  vards  and  inclosures,  where  said  tobacco  and  said  raw  ma- 
terials  were  found  as  aforesaid,"  that  is,  as  before  alleged  in  the  information, 
*'  at  the  tobacco  manufactory  of  C.  H.  Lilienthal,  221  Washington  street." 
This  is  an  error  of  fact.  The  bill  of  exceptions,  settled,  signed  and  filed  in 
the  case,  states  that,  "  to  maintain  the  issues  on  the  part  of  tbe  United  States, 
the  district  attorney  gave  evidence  tending  to  show  that  the  claimant  was  a 
manufacturer  and  seller  of  tobacco  in  the  city  of  Kew  York  at  and  for  a  long 
time  prior  to  the  seizure  in  the  information  set  forth,  namely,  prior  to  the  25th 
day  of  March,  1868,  and  that,  at  the  time  of  the  seizure,  the  claimant  had  in 
his  possession,  at  his  manufactory  at  Ifos.  217,  219  and  221  Washington  street, 
New  York,  the  several  quantities  of  manufactured  tobacco  and  of  raw  mate- 
rials, and  the  other  personal  property  described  in  said  information,  and 
attached  by  tbe  marshal,  and  claimed  and  released  to  the  claimant  as  afore- 
said." The  words  "  other  personal  property  described  in  said  information  " 
mean  the  personal  property  other  than  the  manufactured  tobacco  and  the 
articles  of  raw  materials  covered  by  the  first  and  second  issues,  and  mean  the 
"tools,  implements,  instruments  and  personal  property"  covered  by  the  third 
issue.  The  statement  of  the  bill  of  exceptions  is  that  the  evidence  tended  to 
show  that,  at  the  time  of  the  seizure  set  forth  in  the  information,  that  is,  the 
seizure  of  all  the  personal  property  found  at  the  manufactory  of  the  claimant, 
221  Washington  street,  he  had  in  his  possession  at  such  manufactory  all  the 
property  described  in  the  information  under  the  three  heads.  This  necessarily 
means  that  all  of  such  property  was  found  and  seized  at  such  manufactory  as 
one  place  or  building. 

§  4947.    Words  in  a  verdict  that  may  he  rejected  as  surplusage. 

There  being  evidence,  then,  to  warrant  a  finding  for  the  United  States  on 

823 


%  4»47.  PRACTICE. 

each  of  the  three  issues,  the  jury  returned  a  general  verdict,  saying  that  "  they 
find  for  the  United  States,  condemning  the  goods."  This  verdict  can  mean 
nothing  else  than  that  they  find  for  the  United  States  on  each  and  all  of  the 
issues.  The  words  ** condemning  the  goods"  create  no  uncertainty.  The  in- 
formation asks  that  all  the  property,  calling  it  "the  said  goods,  wares  and 
merchandise,"  "  be  condemned  by  decree  of  forfeiture."  The  claimant  de- 
fended the  property  by  his  answer  by  the  description  of  "the  said  goods, 
wares  and  merchandise."  The  word  "  goods "  in  the  verdict  can  mean,  in 
reason,  nothing  else  but  all  the  property  covered  by  all  three  of  the  issues. 
"  Condemning  the  goods  "  means  "  condemning  the  property  proceeded  against 
herein."  A  verdict  for  the  United  States  as  to  all  the  property  was,  neces- 
sarily, a  verdict  of  condemnation.  The  words,  "  condemning  the  goods,"  do 
no  harm.  Still  the}^  may  be  rejected  as  surplusage  if  necessary.  Under  the  evi- 
dence a  general  verdict  for  the  United  States  was  perfectly  good.  This  was 
such  a  verdict,  whether  the  words  "  condemning  the  goods  "  be  retained  or  re- 
jected. Such  a  verdict  covered  all  the  issues,  and  found  all  and  each  of  them 
in  favor  of  the  United  States. 

A  reference  to  the  bill  of  exceptions  shows  that  no  other  interpretation  can 
be  put  upon  the  verdict  than  that  which  I  have  given  to  it.  The  court,  after 
calling  the  attention  of  the  jury  to  the  statute  on  which  the  information  was 
founded,  the  forty-eighth  section  of  the  act  of  June  30,  1684,  as  amended  by 
the  ninth  section  of  the  act  of  July  13,  1866  (14  U.  S.  Stat,  at  Large,  111), 
stated  to  them  that  there  had  been  seized  in  the  case,  in  addition  to  the  manu- 
factured tobacco  and  the  raw  materials,  a  large  quantity  of  personal  property 
connected  with  the  establishment,  the  whole  valued  by  the  appraisers  at 
$104,000,  and  that  it  was  such  property,  consisting  of  the  three  classes  "found 
in  this  establishment,"  which  was  the  subject  of  the  suit;  that  the  facts  in  the 
case  were  undisputed;  that  there  was  no  serious  contest  about  a  single  fact, 
except  in  regard  to  the  very  point  of  the  law  —  the  intent;  and  that,  if  the 
government  had  not  made  out  to  the  satisfaction  of  the  jury  that  the  intent 
to  commit  a  fraud  on  the  law,  or  to  evade  the  payment  of  taxes,  in  respect 
either  to  the  goods  on  hand  or  to  the  goods  to  be  manufactured  out  of  the 
raw  materials  on  hand,  existed  on  the  part  of  Mr.  Lilienthal  at  the  time  "the 
goods"  were  seized,  their  verdict  would  be  for  the  claimant.  There  was  no 
exception  on  the  part  of  the  claimant  to  any  portion  of  these  instructions,  and 
the  jury  found  "for  the  United  States,  condemning  the  goods."  It  cannot 
be  doubted  that  this  is  a  verdict  on  which  a  judgment  of  forfeiture  can  be  en- 
tered against  all  the  property  seized.  The  ^word  "goods"  was  used  in  the 
pleadings,  and  by  the  court  in  its  charge,  and  by  the  jury  in  their  verdict,  as 
synonymous  with  the  words  "property  proceeded  against  herein." 

The  verdict  did  not  vary  from  the  issue,  nor  did  it  fail  to  find  the  entire 
issue.  It  was  a  general  verdict  and  not  a  special  verdict.  There  is  nothing 
to  show  that  all  the  jurors  did  not  find  each  of  the  issues  in  favor  of  the  gov- 
ernment, as,  under  the  instructions  and  the  evidence,  they  were  warranted  in 
doing.  It  was  not  necessary  for  them  to  say  that  they  found  each  of  the 
issues  in  favor  of  the  government.  Moreover,  on  the  evidence  in  the  case,  the 
jury  could  not  find  an  intent,  in  regard  to  either  the  manufactured  tobacco  or 
the  raw  materials,  which  did  not  exist  in  regard  to  both,  and,  under  the  stat- 
ute, the  existence  of  the  forbidden  intent  in  regard  to  either  condemns  all  per- 
sonal property  found  in  the  same  place.    The  issue  was,  therefore,  really  a 
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single  one  in  regard  to  the  intent  respecting  the  manufactured  tobacco  and 
the  raw  materials,  and  there  was  no  further  issue  of  fact  to  be  considered  by 
the  jury. 

§  4948.  Power  of  the  court  under  the  statute  of  1789  to  disregard  imperfec- 
tion of  verdiqta. 

But,  in  any  event,  this  would  be  a  proper  case  for  the  court  under  the 
thirty-second  section  of  the  act  of  September  24,  1789  (1  U.  S.  Stat,  at  Large, 
91),  to  give  judgment  according  as  the  right  of  the  cause  in  law  appears,  with- 
out regarding  any  imperfection,  defect  or  want  of  form  in  the  verdict,  and  to 
amend  any  such  imperfection,  defect  or  want  of  form.  Roach  v.  Hulings,  16 
Pet.,  319;  Parks  v.  Turner,  12  How.,  39.  I  do  not  mean,  however,  to  suggest 
that  the  verdict  in  this  case  was  not  a  proper  verdict,  or  was  not  a  general  ver- 
dict, or  was  not  proper  in  form  as  a  general  verdict,  or  that  a  general  verdict 
was  not  the  proper  verdict  to  be  rendered  in  this  case. 

The  form  of  verdict  rendered  and  entered  in  this  case  is  that  which  has  been 
used  for  many  years  in  this  court  in  cases  where  a  general  verdict  for  the 
United  States  in  a  suit  in  rem  on  a  seizure  of  propert}*^  on  land  is  proper.  It 
seems  to  me  to  be  correct  in  form  and  not  open  to  criticism.  The  motion  in 
arrest  of  judgment  is  denied. 

§4949.  Generally. —  The  secret  ileliberations  of  the  jury  or  grounds  of  their  proceeding, 
while  engaged  in  making  up  their  verdict,  are  not  competent  evidence  as  to  what  were  the 
issues  or  findings.     Packet  Co.  v.  Sickles,  5  Wall.,  580. 

S  4950.  If  a  jury  bring  in  a  verdict  not  answering  the  whole  matter  in  issue,  the  court, 
without  recording  it,  will  inform  the  jury  that  they  may  retire  again  and  reconsider  their 
verdict,  and  if  they  return  a  verdict  to  which  neither  party  objects,  it  will  be  recorded. 
United  States  v.  Watkins,  3  Cr.  C.  C,  441. 

§  4951.  Where  a  sealed  verdict  is  brought  in  the  court  will  order  each  juryman  to  be  sepa- 
rately asked  whether  it  is  his  verdict,  and,  upon  all  the  jurymen  answering  that  it  is,  will 
order  it  to  be  recorded  as  such.     United  States  v.  Potter,  6  McL.,  186. 

§  41)53.  A  verdict,  not  received  by  the  court  and  not  made  matter  of  record,  is  of  no  weight ' 
as  evidence  for  any  purpose.    United  States  v,  Addison,  6  Wall.,  291. 

§  4953.  It  is  very  doubtful  whether  a  verdict  in  a  suit  at  law  is  evidence  of  anything  ex- 
cept the  fact  that  it  was  rendered,  unless  a  judgment  has  been  duly  rendered  thereon;  and  a 
verdict  upon  a  jury  issue  in  an  equity  suit,  in  which  no  proceedings  were  had  upon  the  ver- 
dict, and  no  hearing  was  had  upon  the  merits  of  the  case  by  the  court,  is  inadmissible  as  evi- 
dence in  a  subsequent  suit  at  law  upon  the  same  issue  decided  by  such  verdict,  and  between 
the  same  parties.     Allen  v.  Blunt,*  8  Law  Rep.,  165. 

§  4954.  In  an  action  of  assumpsit  against  A.,  B.  and  C.  on  a  joint  and  several  cause  of  ac- 
tion, Ai  and  C.  pleaded  jointly  and  B.  severally,  and  it  appearing  that  C.  was  not  liable,  the 
court  so  instructed  the  jury,  and  they  brought  in  a  verdict  against  A.  and  B.,  but  made  no 
iinding  as  to  C.  Held,  on  a  motion  for  a  new  trial,  that  the  plaintiff  might  discontinue  as  to 
C,  otherwise  C.  would  be  entitled  to  a  new  trial.  United  States  v.  OTallon,*  15  Blatch., 
298. 

g  4955.  The  court  has  authority  to  permit  a  case  to  be  made,  or  to  stay  proceedings  upon 
a  verdict,  after  the  expiration  of  the  term  at  which  the  trial  was  bad.  The  Emma  Silver 
Mining  Co.  v.  Park,*  14  Blatch.,  411. 

§  4956.  And  pending  such  stay,  and  before  judgment,  the  court  may  entertain  a  motion 
for  a  new  trial.    Ibid. 

g  4957*  In  a  suit  on  a  bond  payable  in  instalments,  if  verdict  is  found  before  all  the  in- 
Btalments  are  due,  it  must  ascertain  the  sum  due,  and  what  further  sum  will  become  due, 
and  when.    Davidson  v.  Brown,*  1  Cr.  C.  C,  250. 

§  4958.  A  party  who  has  obtained  a  verdict  cannot,  on  a  motion  for  a  new  trial  by  the  op- 
X>osite  party,  bring  up  points  ruled  against  him  on  the  trial,  as  any  errors  committed  against 
him  are  merged  in  the  verdict  in  his  favor.    Schmcider  v.  Barney,*  13  Blatch.,  37. 

§  4959.  In  an.  action  to  recover  as  a  penalty  double  the  value  of  a  vessel  and  cargo  for- 
feited under  the  embargo  act  of  January  9,  1808,  «(rhen  the  verdict  of  the  jury  is  for  a  single 
specific  sum,  it  must  be  intended  that  such  sum  is  the  double  value.    The  court  said  it  would 
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give  no  opinion  how  the  case  would  be  If  the  jury  had  expressly  said  that  the  sum  found  was 
th^  single  value  only.    Cross  v»  United  States,  1  Grail. »  26. 

§  4960.  In  an  ejectment  suit,  where  the  evidence  as  to  whether  a  certain  mill  wheel  was  in 
the  ancient  bed  of  a  creek  was  contradictory,  at  the  request  of  parties  the  jury  was  allowed 
to  express  an  opinion  upon  this  point  in  part  and  in  addition  to  their  verdict,  in  order  to  reg- 
ulate the  conduct  of  the  parties  in  relation  thereto.     Den  v,  Wright,  Pet.  C.  C,  64. 

g  4961.  By  tlie  practice  of  Mississippi  (Code  of  Miss,  of  1880,  §  2434),  where  an  action  of 
4i88ump8it  was  begun  by  attachment,  the  proceedings  on  the  attachment  resulting  in  a  verdict 
sustaining  it,  the  verdict  and  judgment  on  the  merits  of  the  cause  of  action  were  held 
to  be  separate  proceedings,  and  consequently  capable  of  being  considered  separately  on  error. 
Fitzpntrick  v.  Flannagan,  16  Otto,  648. 

§  4062.  Affidavits  of  jurors  will  not  be  received  to  impeach  their  verdict.  Cline  v,  Broy,* 
1  Or.,  b\i. 

g  4963.  In  an  action  of  ejectment,  where  the  plaintiff  proves  his  title  to  part  only  of  the 
land  claimed,  the  jury  should  find  a  verdict  for  such  part,  and  should  not  give  a  general  ver- 
dict for  the  whole.    Mc Arthur  r.  Porter,  6  Pet.,  205. 

^  4964.  A  verdict  upon  which  there  is  no  judgment  is  not  an  estoppel.  Reed  v.  Proprietors 
of  Locks  and  Canals,  8  How.,  274. 

§  4965.  If  one  defendant  in  an  action  on  a  joint  contract  against  two  defendants  defaults, 
but  the  jury  find  a  verdict  for  the  other  defendant,  judgment  must  be  entered  up  for  both 
defendants.    Champlin  v.  Lilly,*  8  Day  (Conn.),  303. 

g  4966.  If  defendants  are  sued  jointly  for  the  same  trespasses,  and  there  are  two  counts  la 
the  declaration,  the  fii-st  for  injury  to  the  person,  the  second  for  injury  to  the  property,  the 
jury,  if  they  find  for  the  plaintiff,  must  find  a  single  verdict  and  assess  damages  jointly 
against  such  of  the  defendants  as  they  find  guilty.  They  cannot  find  that  part  of  the  defend- 
ants are  guilty  alone  under  the  first  count,  and  others  alone  guilty  under  the  other  count,  and 
then  bring  in  a  joint  verdict  against  them  all.  But  all  or  part  of  the  defendants  may  be 
found  guilty  under  both  or  either  counts,  provided  they  nre  returned  guilty  of  tlie  same  and 
not  dill'erent  trespasses.  In  short,  only  joint  trespasses  may  be  taken  into  account,  and  dam- 
ages must  be  nssersed  only  with  reference  to  joint  acts.  But  the  damages  may  be  assessed 
with  reference  to  the  most  culpable  act  of  the  joint  trespassers;  for  the  act  of  one  is  the  act 
of  all,  and  there  can  be  no  apportionment  of  damages.     Berry  v,  Fletcher,  1  Dill.,  66. 

§  4967.  Amendment  of.~-  A  verdict,  unless  it  is  a  special  one,  is  always  amendable  by  the 
notes  of  the  judge.     Laber  v.  Cooper,  7  Wall.,  565. 

§  4968.  Where  a  count  of  a  declaration  is  bad  and  the  verdict  is  general,  judgment  must  be 
arrested.  Semble^  that  the  verdict  may  be  amended  on  motion  so  as  to  make  it  applicable  to 
the  good  counts  only.     Fen  wick  v.  Grimes.  5  Cr.  C  C,  439. 

g  49«>9.  An  error  in  pleading  which  might,  on  appeal,  be  regarded  as  cured  by  verdict  and 
judgment  if  it  had  been  capable  of  amendment  in  the  court  below,  cannot  be  so  regarded 
when  the  sj'stem  of  pleading  under  which  the  case  arose  does  not  allow  the  amendment  to  be 
made.     Phillips  v,  Seymour,  1  Otto,  646. 

§  4970.  Verdict  and  judgment  for  the  United  States  instead  of  the  United  States  of  Amer- 
ica. Held,  that  **  the  United  States"  was  a  sufficient  description,  and  that,  assuming  it  to  be 
insufficient,  there  was  sufficient  matter  to  amend  by.  Sears  f;.  United  States,  1  Gall.,  257; 
Smith  t\  United  States,  1  Gall.,  261. 

g  4971.  Certainty  to  common  inteiit. —  In  an  action  of  assumpsit  on  a  note  with  money 
counts  the  jury  found  *'  for  the  defendant  upon  the  issues  joined  as  to  the  within  note — and 
the  within  account."  Held,  that  the  verdict  though  informal  was  sufficient.  Downey  v. 
Hicks,  14  How.,  240,  248. 

§4972.  Judgment  was  given  for  the  plaintiff  in  a  case  where  the  jury  by  their  verdict 
fouud  the  damage  in  pounds,  although  the  declaration  alleged  damages  in  dollars.  Butts  v, 
Shreve,  1  Cr.  C.  C,  40. 

^  4973.  Where  the  meaning  of  a  jury,  as  expressed  in  an  informal  verdict,  is  perfectly 
clear,  the  court  will  mould  tlie  verdict  into  form.     Russell  v.  Wheeler,  Hemp..  3. 

j^  4974.  To  a  writ  of  right  for  the  recovery  of  land  brought  against  several  tenants  jointly, 
t!ie  tenants  were  allowed  to  sever  and  plead  the  general  issue,  each  as  to  the  part  held  by 
iiim,  without  pleading  anything  as  to  the  residue.  The  jury  brought  in  a  verdict  "that 
the  demandant  hath  more  mere  right  to  hold  this  tenement  as  he  hath  demanded  than  the 
tenauts  or  either  of  them  have  to  hold  the  respective  tenements  set  forth  in  their  respective 
pleas,  they  being  parcels  of  the  tenement  in  the  count  mentioned."  The  tenants  objected 
that  the  verdict  was  insufficient  because  it  did  not  contain  a  several  finding  upon  tiie  several 
issues  except  by  inference.  Held,  that  the  verdict  was  sufficient  to  sustain,  the  judgment,  aa 
it  was  certain  to  a  common  intent.     Liters.  Green,  2  Wheat.,  303. 
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§  4975.  Setting^  aside  yerdict.^  As  a  general  rule  a  verdict  is  bad  if  it  finds  only  a  part  of 
that  which  was  in  issue;  but  if  it  appears  that  the  whole  question  in  the  case  between  the  par- 
ties is  settled  by  the  verdict,  the  verdict  is  not  to  be  set  aside  unless  the  omission  to  find  the 
other  issues  can,  in  some  way,  prejudice  the  party  complaining.  United  States  v.  0*Fallon,* 
15  Blatch.,  299. 

g  4976.  If  a  jury  find  for  the  plaintiff  on  all  the  issues  that  is  a  determination  of  all  the 
clisputed  facts;  and  such  finding  is  conclusive  unless  the  court  sets  it  aside  as  not  warranted 
by  the  evidence.     Waldron  v.  C.  &  N.  W.  R.  R.  Co.,*  1  Dak.  Py,  351. 

§  4977.  If  there  are  two  issues,  or  issues  on  two  counts,  and  the  verdict  be  not  contrary  to 
evidence  as  to  one  of  them,  the  court  will  not  grant  a  new  trial,  though  the  verdict  be  con- 
trary to  evidence  as  to  the  other,  for,  since  the  verdict  is  right  in  part,  the  court  will  not  set  it 
aside.     Lonsdale  v.  Brown,  4  Wash.,  148. 

§  4978.  If  in  a  joint  action  a  verdict  is  rendered  against  all  the  defendants,  when  as  to  one 
there  is  no  evidence,  it  is  a  verdict  against  evidence  and  may  be  set  aside  on  that  ground. 
Quccret  whether  a  nolle  prosequi  may  be  entered  as  to  that  one,  and  judgment  taken  against 
the  rest.     United  States  v,  Chaffee,*  2  Bond,  147. 

8  4979.  A  verdict  which  does  not  respond  to  the  issue  will  be  set  aside.  Postmaster  v. 
Cross,*  4  Wash.,  326. 

§  4980.  The  court  will  not  feel  justified  in  setting  aside  a  verdict  of  a  jury  on  issues 
directed  out  of  chancery,  where  there  is  evidence,  and  strong  evidence,  to  sustain  the  finding, 
and  on  the  other  side  the  evidence  is  as  strong,  perhaps  stronger,  but  the  preponderance  is 
not  so  clear  as  to  enable  the  court  to  disregard  the  verdict.  Such  an  issue  is  not  a  mere  mat- 
ter of  form,  but  to  relieve  the  court  in  a  matter  of  doubt,  or  because  from  the  nature  of  the 
case,  and  the  conflict  of  the  testimony,  it  is  fit  that  a  jury  should  decide.  Hence  the  find- 
ing of  the  jury  is  entitled  to  great  weight.     Brooks  v.  Bicknell,  4  McL..  70. 

§  4981.  Varions  defecilTe  verdicts. —  At  common  law,  if  the  jury  separate  before  agree- 
ing, and  afterwards  return  a  verdict,  such  verdict  will  be  set  aside.  Lester  r.  Stanley,*  8 
Day  (Conn.),  287;  Howard  v.  Cobb,*  3  Day  (Conn.),  310. 

$4982.  A  verdict  iu  u  case  where  a  corporation  sued  A.  and  B.  in  the  form  "  We,  the  jury, 
find  a  verdict  for  A.  for  the  sum  of,*'  etc..  is  insufficient  in  not  informing  the  court  whether  the 
verdict  is  for  a  party  to  the  record  or  not.     Great  Western  Ins.  Co.  v.  Pierce,*  1  Wyom.  Ty,  45. 

g  4988.  The  .recording  of  a  verdict  does  not  prevent  the  court  from  afterwards  deciding 
that  it  is  too  imperfect  to  justify  a  judgment.     United  States  v,  W^atkins,  3  Cr.  C.  C,  441. 

§  4984.  Where  a  finding  by  general  or  special  verdict  is  different  from  the  issue,  or  is  con- 
fined only  to  a  part  of  the  matter  in  issue,  no  judgment  can  be  rendered  thereon.  And  so 
vhere  a  plea  materially  fails  to  put  in  issue  the  material  parts  of  the  declaration,  it  is  not 
cured  by  verdict.  In  a  case  where  both  verdict  and  plea  were  bad  in  this  way  the  supreme 
court  remanded  the  case  for  further  proceedings.     Garland  v,  Davis,  4  How.,  131. 

§  4985.  A  verdict  **  for  the  defendant,  subjt  ct  to  the  opinion  of  the  court  upon  the  points 
reserved,"  does  not  authorize  a  judgment  for  defendant  unless  the  points  and  opinion  thereon 
are  stated  in  the  record.    Smith  v.  Delaware  Ins.  Co.,*  7  Cr..  434, 

§  4986.  In  an  action  to  try  the  title  to  slaves  a  verdict  that  "  We,  the  jury,  find  for  the 
plaintiff  $1,200,  the  value  of  the  four  negro  slaves  in  suit,  with  six  and  a  quarter  cents  dam- 
ages," is  invalid,  and  no  judgment  can  be  entered  upon  it,  as  the  issue  ^ras  not  as  to  the  value 
of  the  slaves  but  as  to  the  title  in  them.     Bennett  v.  Butterworth,*  11  How.,  669. 

^  4987.  Where  the  verdict  is  given  on  two  counts  of  a  declaration,  but  the  amount  of  dam- 
Ages  is  excessive  unless  sustained  upon  another  count  for  a  different  cause  of  action,  upon 
which  the  jury  did  not  pass,  a  nevj^  trial  must  be  granted  unless  there  was  a  mistake  in  re- 
cording the  verdict  which  the  court  niny  amend  by  the  judge's  notes.  For  although,  if  the 
counts  are  all  for  the  same  cause  of  action,  the  finding  for  the  plaintiff  on  part  of  the  counts 
would  be  a  virtual  finding  for  the  defendant  on  the  other  counts,  this  rule  must  be  doubted 
vhere  the  counts  are  for  different  causes  of  action ;  and  besides,  if  the  other  count  be  entered 
for  the  defendant,  then  the  damages  are  excessive,  and  a  new  trial  must  be  granted  on  that 
ground.     Jones  v.  Vanzandt,  1  McL.,  611. 

§  4988.  Where  suit  was  brought  under  the  act  of  congress  of  February  21,  1793,  chapter  11, 
section  10,  to  set  aside  a  patent  alleged  to  be  fraudulently  obtained  by  the  defendant,  and  the 
plaintiff  not  only  raised  the  true  issue  that  the  defendant  was  not  the  first  inventor,  but  also 
raised  the  improper  issue  that  he,  the  plaintiff,  was  the  sble  inventor,  the  jury  found  **that 
the  plaintiff  and  the  defendant  were  both  concerned  in  the  invention  of  the  reel  or  machine. 
They  find  that  the  plaintiff  has  not  supported  his  allegations,  and  therefore  find  a  verdict  for 
the  defendant."  If  this  verdict  meant  that  the  plaintiff  was  not  the  sole  inventor,  which  was 
one  of  his  allegations,  it  did  noi  find  the  real  point  in  issue;  if  it  meant  that  the  defendant 
was  joint  inve-ntor,  then  it  was  repugnancy  to  find  for  the  defendant.  In  either  case  the 
verdict  must  be  set  aside,  and  from  any  point  of  view  the  jury  have  not,  in  direct  terms  or 
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by  necessary  legal  intendment,  returned  a  verdict  upon  the  true  issue.    Stearns  v,  Barrett,  1 
Mason,  158. 

§  4989.  In  an  action  to  recover  personal  property  under  chapter  II,  title  YII,  part  n,  of  the 
Dakota  code,  where  absolute  ownership  in  the  plaintiff  was  alleged  and  in  issue,  the  jury  re- 
turned a  verdict  as  follows:  ••We,  the  jury,  find  that  the  plaintiff  is  entitled  to  the  pos^e^^ 
sion  of  the  property,  and  find  its  value  to  be  $650,  and  assess  his  damages  to  be  $75/'  Held, 
the  jury  had  not  found  upon  all  the  issues  presented  to  it;  a  judgment,  therefore,  upon  such 
verdict  was  unauthorized ;  and  this  error  can  be  urged  for  the  first  time  in  the  supreme  court. 
Holt  V.  Van  Epps,*  1  Dak.  Ty,  206. 

^  4990.  Formal  defects. —  Where  the  defendants  are  several,  and  a  general  verdict  res  pon- 
sive  to  the  issues  is  given  against  them,  the  error  cannot  be  questioned  for  the  first  time  in 
the  appellate  court.     Roach  v,  Hulings,*  16  Pet,  819. 

§  4991.  In  an  ejectment  suit,  a  verdict  and  judgment  upon  one  of  the  demises  only,  with- 
out any  notice  of  the  other  issues,  is  a  formal  defect  which  may  be  disregarded  under  the 
statutes  of  jeofails.     Van  Ness  v.  Bank  of  United  States,  13  Pet.,  17. 

g  4992.  Where  counsel  for  plaintiff  prepared  a  form  of  verdict  with  a  blank  for  the  amount 
of  damages,  and  this  was  handed  by  the  court  to  the  jury,  and  returned  by  them  with  the 
blank  filled,  held,  if  there  was  any  objection  to  this  form  of  (proceeding,  it  should  have  been 
taken  at  the  time,  and  cannot  be  raised  upon  a  motion  for  a  new  trial.  Newton  v.  Brown,* 
1  Utah  T'y,  287. 

§  4993.  General  yerdict. —  Where  the  verdict  below  is  general,  a  report  of  the  judge  who 
tried  the  case,  containing  a  statement  of  the  facts,  is  not  a  part  of  the  record  upon  writ  of 
error,  such  report  being  mere  matter  in  pais  to  regulate  the  discretion  of  the  court  as  to  the 
propriety  of  grantiug  relief  or  sustaining  a  motion  for  a  new  triaL  Inglee  v.  Coolidge,  2 
Wheat.,  383. 

§  4994.  If  the  verdict  is  general,  and  some  counts  of  the  declaration  are  bad,  judgment 
will  be  arrested.    Turner  v.  Foxall,  2  Cr.  C.  C,  324. 

§  4995.  When  a  general  verdict  is  given,  judgment  may  be  given  on  it  if  any  of  the  several 
counts  are  sufficient.     United  States  v,  Patterson,  6  McLk,  466. 

§  4996.  When  an  assistant  treasurer  of  the  United  States  has  paid  over  without  authority 
the  amount  of  a  government  bond  to  an  agent  of  an  assignee  thereof,  and  the  government 
brings  suit  on  the  ground  that  the  assignment  was  ;forgery,  and  the  ^ jury  find  generally  for 
the  defendant,  but  by  special  verdict  that  the  assignment  was  forged,  judgment  must  be  for 
the  plaintiff  under  the  rule  that  if  a  special  verdict  is  inconsistent  with  a  general  verdict  the 
former  controls  the  latter.     United  States  v.  Pinover,  8  Fed.  R,,  305. 

§  4997.  Special  verdict. —  A  court  is  not  permitted  to  draw  from  the  facts  of  a  special  ver- 
dict Inferences  which  the  jury  might  have  drawn  but  did  not  draw.  Bank  of  Alexandria  u. 
Swann,  4  Cr.  C.  C,  186. 

g  499S.  Every  special  verdict,  in  order  to  enable  the  appellate  court  to  act  on  it,  must  find 
the  facts  and  not  merely  state  the  evidence  of  facts  (per  Clifford,  J.,  dissenting).  Smith  v. 
Sac  Co..  11  Wall.,  139. 

§  4999.  Where  a  special  verdict  finds  the  evidence  of  facts,  and  not  the  facts  themselves,  it 
is  incomplete,  and  no  judgment  can  be  rendered  upon  it,  but  a  venire  de  novo  will  be  ordered. 
Prentice  v.  Zane,  8  How.,  470. 

g  5000.  Although,  in  the  opinion  of  the  court,  there  was  sufficient  evidence  in  a  special 
verdict  from  which  the  jury  might  have  found  a  certain  fact,  yet,  if  they  did  not  find  it,  the 
court  cannot  intend  it.  Such  a  special  verdict  is  defective  in  stating  the  evidence  of  the  fact 
instead  of  the  fact  itself.     Barnes  v.  Williams,  11  Wheat.,  415. 

§  oOOl.  Where,  in  a  special  verdict,  the  jury  draw  conclusions  of  law  from  the  facts  found, 
such  conclusions  will  be  entirely  disregarded  by  the  court.  King  v.  Delaware  Ins.  Co.,  2 
Wash.,  300. 

g  5002.  It  seems  that  if  a  special  verdict  contains  a  general  finding  which  necessarily  in- 
cludes other  facts,  such  facts  will  be  deemed  to  have  been  found  by  the  jury.  Sims'  Lessee 
V.  Irvine,  8  Dall.,  425. 

^  5003.  In  a  special  verdict  the  jury  find  the  facts  and  refer  the  decision  of  the  cause  to  the 
court,  wiih  the  conditional  conclusion  that  if  the  court  should  be  of  opinion,  upon  the  whole 
matter  thus  found,  that  the  plaintiff  has  a  good  cause  of  action,  they  then  find  for  the  plaint- 
iff; and  if  otherwise  they  then  find  for  the  defendant.     Suydam  v.  Williamson,  20  How.,  427. 

g  5004.  Where  a  special  verdict  is  ambiguous  or  imperfect  the  court  may  regard  the  find- 
ing as  a  mistrial  and  order  a  venire  de  not}0.     Ibid, 

§  5005.  In  an  action  on  a  policy  of  marine  insurance  a  special  verdict  which  does  not  find 
whether  the  abandonment  to  the  underwriters  was  in  reasonable  time  is  defective.  Chesa- 
peake Ins.  Co.  t^.  Stark,  6  Cr.,  268. 

§  5006.  A  paper,  irregular  as  a  special  verdict  because  not  in  the  conditional  or  alternative 
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f>>riii.  may  be  good  as  an  agreed  statement  of  facts  if  it  was  entered  on  the  record  as  correct 
by  agreement  of  parties.     Muinford  v.  Ward  well.  6  Wall.,  423. 

§  5007.  If  the  jury  finds  facts  only  the  court  must  draw  the  legal  conclusion  from  them, 
or  if,  having  found  the  facts,  they  draw  a  conclusion  against  the  law  upon  the  face  of  them,. 
the  court  will  judge  upon  the  facts  and  reject  the  conclusion.  But  when  they  find  only  such 
facts  as  leave  the  question  of  law  equivocal,  and  then  draw  a  conclusion  which  the  facts  not 
found  might  have  warranted,  the  court  cannot  say  that  their  conclusion  is  against  law.  But- 
ler V,  Hopper,  1  Wash.,  499. 

§  5008.  If,  upon  a  special  verdict  on  an  information,  it  does  not  appear  that  the  act  com- 
plained of  was  committed  before  the  filing  of  the  information,  judgment  will  be  arrested. 
Com.  of  Virginia  v.  Leap,  1  Cr.  C.  C,  1. 

§  5009.  Where  a  special  verdict  or  agreed  statement  of  facts  contains  evidence  instead  of 
facts,  or  finds  only  part  of  the  facts,  or  is  otherwise  ambiguous  or  imperfect,  judgment  can- 
not be  rendered  on  it,  but  a  neW  trial  must  be  had.     Graham  v.  Bayne,  18  How.,  60,  63. 

§  5010.  A  seeming  incongruity  in  a  special  verdict  in  finding  that  a  party  is  in  any  event 
entitled  to  certain  items  in  an  account,  and  yet  declaring  that  the  allowance  or  disallowance 
of  the  items  in  the  account  depend  upon  questions  of  law  which  are  submitted  to  the  court, 
is  not  to  be  construed  as  preventing  th3  court  from  passing  upon  the  whole  account,  includ- 
ing the  specified  items.     United  States  v.  Collier,  3  blatch.,  825. 

§  5011.  If  a  special  verdict  be  imperfect  by  reason  of  any  ambiguity  or  uncertainty  so  that 
the  court  cannot  say  for  which  party  judgment  ought  to  be  given,  the  judgment  of  the  court 
below  ought  to  be  reversed,  and  a  venire  facias  de  novo  awarded  for  a  new  trial;  but  if  the 
verdict  be  not  ambiguous  or  uncertain  in  itself,  but  the  plaintiff  has  stated  a  defective  case 
or  defective  title,  then  the  judgment  ought  to  be  for  the  defendants  and  new  trial  ought  not 
to  be  granted.     Bellows  v.  President,  etc.,  Augusta  Bank,  2  Mason,  31. 

§  6012.  A  special  verdict  should  set  forth  all  facts  established  by  the  evidence,  so  far  as 
they  may  be  necessary  to  delineate  the  rights  of  the  parties  and  present  the  questions  of  law 
involved  in  the  issue;  and  it  should  set  forth  facts  only,  as  distinguished  from  evidence,  im- 
material circumstances,  argumentative  inference  or  conclusions  of  law ;  but  it  should  also  set 
forth  such  documentary  evidence  as  may  be  matter  for  judicial  construction ;  and  when  the 
facts  established  by  the  evidence  are  of  the  nature  of  circumstantial  evidence,  the  verdict 
should  not  stop  until  the  functions  of  the  jury  are  exhausted,  and  the  ultimate  fact  which 
may  be  deduced  from  the  circumstantial  facts  is  found.     Ross'  Case,*  12  Ct.  CI.,  565. 

§  5018.  If,  upon  an  appeal  from  a  denial  of  a  motion  for  a  new  trial,  it  is  found  that  some 
of  the  findings  of  the  jury  are  not  supported  by  evidence,  the  question  whether  the  judgment 
will  be  reversed  or  not  will,  under  the  practice  of  Nevada,  depend  upon  whether  the  other 
findings,  not  disturbed,  are  sufficient  to  sustain  the  judgment.  If  the  judgment  is  not  re- 
versed, the  findings  set  aside  would  he  taken  out  of  the  rule  relating  to  res  adjudicata.  Four 
Hundred  and  Twenty  Min.  Co.  v.  Bullion  Min.  Co.,  3  Saw.,  634. 

S  5014.  The  submission  of  particular  questions  of  fact  to  the  jury  is  a  matter  wholly  within 
the  discretion  of  the  court;  and  under  the  code  of  Oregon  a  court  may  direct  a  jury  to  find  a 
general  verdict,  and  also  upon  particular  questions  of  fact,  the  special  finding  controlling  any 
general  one  with  which  it  is  inconsistent,  and  being  legally  a  part  of  the  case.  Bank  of  Brit- 
ish Columbia  v.  Marshall,  11  Fed.  R.,  19. 

§  5015.  Upon  a  special  verdict  the  court  decides  the  law  upon  the  facts  stated.  If,  instead 
of  making  a  general  conclusion,  the  jury  express  a  doubt  only  as  to  particular  points  of  law; 
the  court  has  nothing  to  do  but  to  decide  the  law  upon  those  points,  and^the  judgment  will 
be  rendered  for  that  party  in  whose  favor  the  jury  find,  in  case  the  law  be  with  him.  Peter- 
son V,  United  States,*  2  Wash.,  39. 

J;  5016.  The  correct  practice  in  the  case  of  special  verdicts  is  for  the  jury  to  find  the  facts 
of  the  case  and  refer  the  decision  of  the  cause  upon  those  facts  to  the  court,  with  a  conditional 
conclusion  that  if  the  court  should  be  of  opinion,  upon  the  whole  matter  as  foimd,  that  the 
plaintiff  is  entitled  to  recover,  then  they  find  for  the  plaintiff;  but  if  otherwise,  then  they  find 
for  the  defendant.  By  leave  of  court  such  a  verdict  may  be  prepared  by  the  parties,  subject 
to  the  correction  of  the  court,  and  it  may  include  agreed  facts  in  addition  to  those  found  by 
the  jury.  When  the  facts  are  settled  and  the  verdict  is  reduced  to  form,  it  is  then  entered  of 
record,  and  the  questions  of  law  arising  on  the  facts  so  found  are  then  before  the  court  for 
hearing  as  in  case  of  a  demurrer.  Verdicts  should  be  general  or  special,  as,  in  the  absence  of 
directions  from  the  court,  the  jury  has  nothing  to  do  with  a  special  case.  Judgment  may  be 
rendered  on  the  verdict  in  a  special  case,  or  a  new  trial  may  be  granted.  Exceptions  in  the 
latter  case  do  not  lie  unless  the  right  is  seasonably  reserved  to  turn  the  special  case  into  a  bill 
of  exceptions.  Special  verdicts,  having  a  conditional  or  alternative  finding,  are  the  founda- 
tion of  a  judgment  for  either  party ;  and  such  judgment  may  be  reviewed  in  the  appellate 
court  without  any  bill  of  exceptions.    Mumford  v,  Wardwell,  6  W^alL,  423. , 
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XXXII.  In  Genebal. 

§  5017.  Adranclni^  on  docket. —  No  case  will  be  taken  up  by  the  supreme  court  out  of  its 
regular  order,  except  where  the  question  in  dispute  will  embarrass  the  operations  of  the  gov- 
ernment while  it  remains  unsettled.     United  States  v.  Fossa tt,  21  How.,  44^. 

§  5018.  The  supreme  court  will  not  advance  upon  its  docket  cases  in  which  the  execution 
of  the  revenue  laws  of  a  state  has  been  enjoined,  unless  it  sufficiently  appears  that  the  opera- 
tions of  the  government  of  the  state  will  be  embarrassed  by  delay.  Hoge  v.  Richmond  & 
Danville  R.  R.  Co.,  3  Otto,  1. 

§  5019.  Aflidavlts  sworn  to  before  United  States  circuit  court  commissioners  should  have 

the  venue  stated  thus;  **  United  States  of  America,  District  of ."    "  State  of ,  County 

of ,"  is  an  irregular  statement  of  venue.     Sterrick  v.  Pugsley,*  1  Cent.  L.  J.,  106. 

§  5020.  The  omission  of  the  letters  *'  ss"  from  the  venue  of  an  affidavit,  introduced  as  evi- 
dence, is  immaterial;  but  the  omission  of  the  venue  entirely  is  fatal.  Smith  i7.  Richardson,* 
1  Utah  Ty,  194. 

§  o02].  Affidavits  to  be  used  in  support  of  or  in  opposition  to  special  motions  ought  always 
to  be  served  on  the  opposite  counsel  a  reasonable  time  before  the  motion  is  brought  up. 
Where  this  is  not  done  the  court  may  reject  the  affidavits,  or,  in  its  discretion,  allow  the 
same  to  be  read,  giving  the  opposite  party  the  option  to  proceed  with  the  hearing  or  to  take 
time  for  the  perusal  and  examination  of  the  affidavits,  and  production  of  affidavits  in  reply, 
where  that  is  competent.     Sterrick  v.  Pugsley,*  1  Cent.  L.  J.,  106. 

§  502^.  Under  the  rules  of  the  circuit  court  for  Arkansas  an  affidavit  to  a  plea  may  be 
taken  before  a  justice  of  the  peace.    Gray  v.  Tunstall,*  Hemp.,  558. 

f^  5023.  Affidavits  made  before  suit  is  commenced  should  not  be  entitled  as  of  a  cause  in 
equity.  The  purpose  for  which  they  were  made  can  be  stated  in  the  affidavit  itself.  Sterrick 
V.  Pugsley,*  1  Cent.  L.  J.,  106. 

g  5024.  An  affidavit  may  be  sworn  to  before  the  counsel  of  a  party ;  and  a  deposition  is  not 
invalid  because  wholly  in  the  handwriting  of  such  counsel.  Atkinson  v.  Gunn,  4  Cr.  C  C, 
184. 

§  5025.  Argument. —  What  course  of  argument  will  be  allowed  in  presenting  a  case  to  the 
jury  is  a  matter  of  discretion  with  the  court;  and  a  verdict  given  upon  ample  evidence,  and 
which  is  satisfactory  to  the  judge  presiding  at  the  trial,  will  not  be  set  aside  on  the  ground 
that  too  great  latitude  was  allowed  the  counsel  in  arguing  as  to  inferences  to  be  drawn  from 
the  evidence,  although  it  be  true  that  there  was  such  latitude.  United  States  v.  Flowery,  1 
Spr.,  109. 

g  5026.  The  court  will  not  allow  an  argument  to  the  jury  upon  a  point  of  law  decided  by 
the  court.  United  States  v,  Cottom,  1  Cr.  C.  C,  55;  Com.  of  Va.  v,  Zimmerman,  1  Cr.  C. 
C,  47. 

§  5027.  After  a  jury  have,  at  the  request  of  either  party,  been  instructed  in  a  question  of  law 
which  has  been  argued  by  counsel  for  both  parties,  the  court  will  not  permit  counsel  after- 
wards to  argue  the  same  question  to  the  jury  in  contradiction  to  the  instruction  so  given. 
United  States  r.  Stockwell,  4  Cr.  C.  C,  671. 

g  5028.  The  court  will  not  permit  counsel  to  argue  a  question  of  law  to  a  jury  in  a  crim- 
inal case,  in  opposition  to  an  instruction  which  was  once  given  them  by  the  court;  the  jury 
having  no  right  to  decide  questions  of  law,  except  as  such  questions  are  included  in  a  general 
verdict.     United  States  v.  Columbus,  5  Cr.  C.  C,  304. 

§  5029.  It  is  no  objection  to  the  reading  in  the  argument  of  a  case  of  a  part  of  a  pamphlet 
containing  libelous  matter  that  that  particular  part  was  not  read  to  the  jury  when  the  pam- 
phlet was  found  in  evidence.    United  States  v,  Crandall,  4  Cr.  C.  C,  083. 

§  5030.  The  policy  of  the  law  has  always  been  to  employ  informers,  and  to  seize  books  and 
papers,  in  order  to  detect  frauds  upon  the  revenue ;  and  it  is  not  proper  in  addressing  the  jury 
to  present  considerations  based  upon  prejudice  against  informers  or  against  a  seizure  of  books 
and  papers.    One  Thousand  Two  Hundred  and  Nine  Quarter  Casks,  etc.,  of  Wine,  2  Ben.,  249. 

§  5081.  The  opinion  of  counsel  retired  from  practice,  and  given  in  a  case  other  than  that 
before  the  court,  may,  in  the  discretion  of  the  court,  be  quoted  in  argument  to  assist  the  court 
in  its  researches  aud  judgment.     Anonymous,  1  Wall.  Jr.,  107. 

g  5032.  Counsel  will  not  be  permitted  in  a  criminal  case  to  argue  a  question  of  law  to  the 
jury,  where  the  question  has  been  submitted  to  the  court  and  it  has  decided  the  question  and 
instructed  the  jury  accordingly;  but  if  the  prayer  for  the  instruction  be  withdrawn,  the 
court  will  withdraw  its  instruction  and  the  question  of  law  may  be  argued  to  the  jary. 
United  States  v.  Watkins,  8  Cr.  C.  C,  441. 

§  5083.  Both  in  criminal  and  civil  cases  the  court  is  the  sole  judge  of  the  law,  and  the  right 
or  power  of  the  jury  to  decide  the  law  by  a  general  verdict  is  not  greater  in  the  former  than 
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in  the  latter  class  of  cases.  It  is  the  general  practice  to  allow  counsel  in  criminal  cases  to 
argue  questions  of  ]aw  upon  the  general  issue  to  the  jury,  but  they  will  not  be  allowed  to  do 
so  in  opposition  to  an  instruction  which  has  been  given  them  by  the  court  after  argument  by 
them.  The  court  has  the  right,  after  the  arguments  of  counsel  have  been  heard,  to  instruct 
the  jury  upon  the  whole  law  of  the  case,  either  ex  mero  motu,  or  upon  motion  of  counsel,  and 
it  is  the  duty  of  the  jury  to  foUowthe  law  so  received.  Stettinius  v.  United  States,  5  Cr.  C. 
C,  573. 

§  5034.  A  motion  to  vacate  a  final  order  and  to  grant  a  re-argument,  when  recognized  by 
the  court  at  the  same  term,  will  carry  the  case  over  to  the  next  term.  Goddard  v,  Ordway,^ 
11  Otto,  745. 

§  5035.  Attorneys. —  An  attorney,  if  called  upon  to  do  so  by  the  opposite  party,  must  file  a 
warrant  of  attorney.     King  of  Spain  v.  Oliver,  2  Wash.,  429. 

§  5036.  An  affidavit  to  support  a  motion  for  a  rule  requiring  an  attorney  to  show  his  au- 
thority to  conduct  a  suit  must  show  what  reason  the  party  making  it  has  to  believe  that  the 
attorney  has  no  such  authority.    Standefer  v.  Dowlin,  Hemp.,  209. 

§  5037.  An  authorized  attorney  has  exclusive  control  of  the  conduct  of  a  suit.  Nightingale 
V.  Oregon  Cent.  R.  Ck).,  2  Saw.,  828. 

§  5038.  If  the  defendant  instructs  his  attorney  to  plead  the  statute  of  limitations,  and  he 
does  not  do  so  at  the  proper  time  because,  being  recently  admitted  to  practice,  he  is  ignorant 
of  the  rule  in  regard  to  such  pleas,  he  will  be  allowed  to  file  such  plea  after  the  rule  day. 
Wetzell  V.  Bussard,  2  Cr.  C.  C,  252. 

§  5089.  A  person  ^o  appears  in  a  suit  as  counsel  only  has  no  authority  to  sign  a  stipula- 
tion to  continue  it.     Nightingale  v.  Ore.  Cen.  R.  Co.,  2  Saw.,  838. 

§  5040.  The  general  authority  of  an  attorney  does  not  cease  with  the  entry  of  the  judg- 
ment. He  has  at  least  a  right  to  issue  an  execution,  although  he  may  not  have  the  right  to 
discharge  such  execution  without  receiving  satisfaction.    Union  Bank  v.  Geary,  5  Pet,  99. 

§  5041.  An  attorney  who  has  recovered  in  Alabama  a  judgment  for  plaintiffs  living  in  New 
York  cannot  have  a  reference  to  a  master  to  determine  the  amount  due  him  from  plaintiffs 
for  services  in  other  matters,  and  a  decree  that  the  sum  found  due  should  be  paid  out  of  the 
money  in  court     Wolfe  v.  Lewis,*  19  How.,  280. 

§  5042.  Consolidation  of  actions.—  Two  cases  brought  by  the  same  plaintiff  against  differ- 
ent defendant-s,  in  each  of  which  substantially  the  same  question  is  involved,  may  be  tried  at 
the  same  time  by  order  of  court;  and  a  separate  judgment  may  be  rendered  in  each.  Keep 
V,  I.  &  St  L.  R.  Co.,  8  McC,  202;  10  Fed.  R.,  454. 

§  5043.  Where  two  actions  originally  brought  in  a  state  court  might  have  been  joined 
under  the  statutes  of  the  state,  which  were  adopted  in  the  circuit  court,  and  the  actions  both 
arose  out  of  the  same  transaction,  the  court  ordered  them  to  be  tried  at  the  same  time  and 
by  the  same  jury.     Holmes  v.  Sheridan,  1  Dill.,  851. 

'  §  5044.  Actions  pending  in  a  federal  court,  whether  two  or  more  of  a  like  nature,  or  rela- 
tive to  the  same  question,  may  be  consolidated,  if  the  court  deems  it  reasonable  to  avoid  un- 
necessary costs  or  to  prevent  delay.  Thus  ^consolidation  would  have  been  permissible  where 
two  tugs  were  libeled  for  endeavoring  to  extricate  a  schooner  from  a  dangerous  position 
without  authority  on  succeeding  days  and  injuring  it  through  carelessness.  Rogers  v.  Hur- 
ney,  4  Cliff.,  582. 

§  5045.  Where  two  causes  might  have  been  consolidated  according  to  the  practice  of  the 
federal  courts,*and  the  record  shows  that  respondents  joined  in  exceptions  to  the  master's 
report,  they  cannot  explain  that  the  master  joined  both  cases  in  one  report     Ibid. 

§  5046.  Where  separate  writs  of  attachment  are  issued  against  the  individual  members  of 
a  board  of  public  officers  for  disobeying  an  order  of  the  court,  the  writs  will  be  consolidated. 
Durant  v.  Supervisors  of  Washington  Co.,  Woolw.,  877. 

§  5047.  In  an  accident  case,  where  it  was  doubtful  whether  the  plaintiff  had  been  injured 
by  the  negligence  of  a  railroad  company  in  the  cars  of  which  he  was  traveling,  or  by  the  neg- 
ligence of  a  company  which  supplied  the  motive  power  through  a  certain  tunnel,  he  sued  both 
companies,  and  it  was  held  that  the  two  cases  were  the  proper  subject  of  consolidation  under 
the  rule  therefor,  in  spite  of  the  opposite  interests  of  the  defendants.  Also  held  that  each 
case  could  be  treated  as  distinct,  and  a  separate  verdict  be  required  for  each.  Keef  v.  Indian- 
apolis, etc.,  R.  R.  Co.,  8  McC,  802. 

§  5048.  Discretion. —  When  a  discretionary  power  is -confided  to  an  inferior  officer  or  court, 
the  action  on  such  a  power  will  not  be  reversed  unless  it  plainly  appear  that  it  has  been 
abused.     In  re  Thiell,  4  Biss.,  241. 

§  5049.  Whether  a  party  may  be  limited  to  abandon  one  line  of  proof  and  adopt  another 
inconsistent  with  it  is  a  matter  within  the  discretion  of  the  court,  and  not  subject  to  re- 
vision upon  a  writ  of  error.    Turner  v,  Tates,  16  How.,  14. 
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§  5050.  A  Jndg^e,  after  handing  in  his  resignation,  but  before  acceptance  of  It,  may  right- 
fully sign  decrees.     Northrop  v.  Gregory,  2  Abb..  503. 

g  5051.  In  the  federal  courts  a  decision  of  a  judge  is  not  in  itself  an  order,  but  the  formal 
order  is  entered  based  on  the  decision.     Baker  v.  Bronson,*  5  Blatch.,  5. 

§  5052.  If  the  disability  of  a  district  judge  results  in  his  death,  the  causes  removed  to  the 
circuit  court  under  the  statute  of  1809,  on  account  of  such  disability,  must  be  remanded  to 
the  district  court  on  the  appointment  of  a  new  judge.   Ex  parte  United  States,*  1  Gall.,  338. 

^  5053.  A  Judgment  in  a  suit  on  a  former  judgment  will  not  be  reversed  because  it  is  $1.90 
too  large.     Tunstall  v,  Robinson,*  Hemp..  229. 

g  u054.  Where  a  judgment  is  rendered  on  a  bond  carrying  interest,  for  a  specific  sum,  but 
the  cJerk,  without  sanction  of  the  court,  enters  it  for  a  smaller  sum  without  interest,  this  is 
a  clerical  misprision,  and  it  would  seem  that  the  judgment  might  be  reversed  by  a  writ  of 
error  coram  vobis,    Alston  v.  Mumford,  1  Marsh.,  266. 

§  5055.  The  misapprehension  of  counsel  as  to  the  proceedings  cf  the  previous  term,  owing 
to  which  he  instructed  his  client  that  no  step  would  be  taken,  can  afford  no  ground  on  which 
to  set  aside  a  judgment  at  a  subsequent  term.    Doe  ex  dem,  Lytle  v,  Fenn,  3  McL.,  411. 

§  5056.  A  judgment  e  ntered  at  one  term  of  a  court  cannot  be  vacated  at  a  subsequent 
term  unless  it  was  entered  by  misprision  of  the  clerk,  by  fraud,  or  the  like.  Assignees  of 
Med  ford  v.  Dorsey,  2  Wash.,  4o3. 

S  5057.  Under  the  thirty-second  section  of  the  judiciary  act  of  1789  the  supreme  court  will 
refuse  to  reverse  a  judgment  on  the  ground  of  a  variance  between  the  facts  alleged  in  the  pe- 
tition and  those  in  the  special  finding  of  the  court  below,  where  there  is  no  allegation  that 
the  findings  were  unwarranted.     Railroad  Co.  v.  Lindsay,*  4  Wall,  650. 

§  5058.  Lost  papers. —  When  the  original  writ  has  been  lost  after  the  defendant  has  been 
brought  into  court,  the  court  may,  in  the  exercise  of  its  discretion,  order  a  copy  to  be  filed. 
York  &  Cumberland  R  R.  Co.  v.  Myei-s,  18  How.,  246,  253. 

§  5059.  It  is  proper  to  allow  a  new  petition,  such  as  is  used  in  the  practice  of  Texas  to  begin 
an  action  of  trespass  to  try  the  title  of  land,  to  be  filed  in  place  of  an  original  petition  which 
has  been  lost  without  the  fault  of  the  plaintiff,  there  being  no  suggestion  that  the  new  one 
differs  from  the  old  in  any  substantial  particular*     Phillips  v.  Moore,  10  Otto,  208. 

^  5000.  Motions. —  What  constitutes  a  motion  grantable  of  course,  and  a  special  one,  is  to 
be  inferred  from  the  fifth  rule  of  equity.  The  distinction  is  that  a  motion  which  requires  an 
allowance  from  the  judge  or  a  notice  to  the  opposite  party  is  a  special  one;  all  others  are 
grantable  of  course.  As  the  luateriality  of  the  testimony  and  the  purpose  for  which  it  is  in* 
voked  will  determine  the  court  whether  to  grant  a  dedimua  potestatem  to  a  commission  to 
take  testimony  abroad,  such  application  is  a  special  one,  and  therefore  where  the  testimony 
was  immaterial  such  applicacion  was  refused.     United  States  v.  Parrott,  McAl.,  447. 

§  50G1.  A  cause  having  been  set  down  for  trial,  a  motion  to  compel  plaintiff^s  attorney  to 
disclose  plaintiff's  residence,  occupation  and  address  in  order  that  defendant  might  examine 
him  before  trial,  was  refused.     Corbett  v.  Gibson,*  16  Blatch.,  836. 

§  5002.  Motions  for  attachment  for  contempt  are  on  the  civil  side  of  the  court.  After  the 
attachment  issues,  the  proceeding  are  on  the  criminal  side.  United  States  v.  Wayne,*  Wall, 
a  C  184. 

§  50G3.  A  motion  for  a  stay  of  proceedings  after  a  verdict  had  been  rendered  for  $181,000 
was  granted  on  condition  that  defendants  should  give  security  to  pay  the  amount  of  the 
judgment  that  should  be  rendered  against  them.  Fisher  v,  Meyer,*  20  Blatch.,  273;  10  Fed. 
R.,  268;  13RepV,  235. 

§  5064.  Where  a  court  is  equally  divided  in  opinion  upon  a  motion,  the  motion  fails.  If  it 
be  one  which  requires  an  affirmative  decision  in  order  that  the  case  may  go  on,  the  case  stops 
and  the  parties  go  out  of  court.  If  it  be  one  which  only  arrests  the  progress  of  the  cause,  it 
is  in  effect  denied,  and  the  case  goes  on  as  though  the  motion  had  not  been  made.  Goddard  v. 
Coffin,  Dav.,  881. 

^  5065.  Xinic  pro  tunc. —  Where  a  statement  was  filed  by  the  court  nunc  pro  tunc  it  will  be 
presumed  that  this  was  done  by  the  consent  of  the  pailies.  McGavock  v,  Woodlief,  20  How., 
221.  225. 

^  50GG.  An  appellee  to  the  supreme  court  of  the  United  States  having  died  during  the  term, 
aud  the  supreme  court  having  heard  the  case  and  delivered  an  opinion  in  favor  of  the  ap- 
pellants before  knowledge  of  his  death,  it  was  ordered  that  the  decree  be  entered  as  of  the 
firet  day  of  the  term.     Bank  of  United  States  v.  Weisiger,  2  Pet,  481. 

§  5067.  Where  the  plaintiff  in  error  died  while  the  supreme  court  had  his  case  under  ad- 
visement, such  court  ordered  its  judgment,  which  reversed  the  findings  below  and  directed 
judgment  to  be  entered  for  such  plaintiff  in  error,  to  be  entered  nunc  pro  tunc  as  on  the  first 
day  of  the  term.    Clay  v.  Smith,  8  Pet.,  411. 
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.  §  50CS.  Where  a  party  died  after  final  hearing  but  before  decree,  a  decree  entered  later 
nunc  pro  tunc  will  be  valid.    Mitchell  v.  Overman,*  13  Otto,  62, 

§  50G9.  Where  a  minute  is  made  upon  the  papers  in  a  case  by  direction  of  the  judge,  an 
order  nunc  pro  tunc  may  afterwards  be  entered  in  conformity  thereto.  In  re  Barnes,*  10 
Ben.,  79. 

§  5070.  Open  and  close. —  The  party  who  holds  the  affirmative  of  an  issue,  and  on  whom  is 
the  burden  of  proof,  has  the  right  to  open  and  close  the  argument  to  the  jury ;  but  if  then 
are  more  issues  than  one,  and  the  plaintiff  has  the  affirmative  in  anyone,  the  plaiotiff  has  lit 
right.     Beall  v,  Newton,  1  Cr.  C.  C,  404. 

§  5071.  That  the  court  allowed  the  defendant's  counsel  to  open  and  close  is  not  subject  for 
exception.     United  States  v.  Dunham,*  11  L.  R.,  N.  S.,  591. 

§  5072.  Where  a  defendant  has  forced  the  plaintiff  to  prove  his  whole  case  at  the  outset  as 
fully  as  if  the  plea  had  been  the  general  issue,  the  fact  that  the  plea  is  that  of  payment  will 
not  take  from  the  plaintiff  the  right  to  begin  and  reply.  United  States  v,  Ingersoli,  Crabbe, 
185. 

§  5073.  If  there  be  a  negative  and  affirmative  plea,  the  plaintiff's  counsel  has  the  opening 
and  close  on  the  negative  issue  and  the  defendant's  counsel  on  the  affirmative.  Yuyton  v. 
Brenell,  1  Wash..  467. 

§  507-1.  The  right  of  a  party  to  open  and  close  is  discretionary  with  the  trial  court,  and  is 
not  the  subject  of  a  writ  of  error  or  bill  of  exceptions.     Day  v.  Woodward,  18  How.,  368. 

§  5075.  If  there  is  only  one  issue,  and  the  defendant  holds  the  affirmative  of  that,  he  has 
the  right  to  open  and  close  the  argument.    Davidson  v.  Henop,  1  Cr.  C.  C,  280. 

§  5076.  The  party  upon  whom  the  burden  of  proof  is  thrown  by  the  issue  has  the  right  to 
open  andVlose  the  argument.  So,  in  an  issue  from  the  orphans'  court  to  determine  the  san- 
ity of  a  testator,  the  libelant  impeaching  his  sanity  and  seeking  to  alter  the  existing  state  of 
things  has  the  opening  and  close.     Dunlop  v.  Peter,  1  Cr.  C.  C,  403. 

§  5077.  A*warrant  of  distress  under  the  act  of  May  15,  1820,  has  the  effect  of  a  judgment ; 
and,  upon  a  bill  of  complaint  to  stay  proceedings  on  the  warrant,  the  complainant  debtor  has 
the  opening  and  closing  argument,  as  a  judgment  debtor  would  have  upon  a  motion  to  stay 
judgment.     Armstrong  v.  United  States,  Gilp.,  809. 

g  5078.  Payment  of  money  into  court  by  the  defendant  in  an  action  upon  a  policy  of  in- 
surance upon  a  vessel  and  cargo  admits  that  the  plaintiff  has  a  good  cause  of  action  to  the 
amount  paid  in  upon  the  peril  specified  in  the  declaration.  If  the  plaintiff  does  not  establish 
greater  damage  than  the  amount  paid  in  ho  will  be  nonsuited  or  have  a  verdict  against  him. 
Donnell  v.  Columbian  Ins.  Co.,  2  Sumn.,  366. 

§  5079.  Where  a  declaration  contains  general  counts  in  addition  to  a  special  count  which 
may  include  many  causes  of  action,  the  defendant  by  payment  of  money  into  court  does  not 
admit  any  specific  contract,  but  only  liability  on  some  one  or  more  causes  of  action  set  out  in 
the  declaration  not  exceeding  the  amount  paid  into  court.    Snow  v.  Miles,  8  Cliff.,  608. 

§  5080.  Record. —  Recitals  by  the  clerk  in  the  record,  not  being  a  part  of  the  bill  of  excep- 
tions or  in  any  way  authenticated  by  the  judge,  are  not  part  of  the  record.  Knapp  v.  Rail- 
road Co., »  20  Wall.,  117. 

§  5081.  An  indorsement  on  a  writ  by  a  marshal  that  one  of  the  parties  to  be  sorved  is  dead 
does  not  make  that  fact  a  matter  of  record.    Walden  v.  Craig,  14  Pet.,  147. 

g  5082.  Where  the  entry  of  the  pleadings  in  an  action  of  debt  on  a  bond  was  ''Declaration 
filed  April  8, 1882;  May,  rule  plea;  June,  oyer  of  the  bond  and  covenants  performed;  joined,** 
but  no  plea  or  replication  was  filed,  the  court  sent  the  case  back  to  the  rules  after  striking 
out  the  entry  of  issue  joined.    Mayor,  etc.,  of  Alexandria  v,  Browne,  1  Cr.  C.  C,  124. 

§  5088.  When  an  error  appears  upon  the  record,  to  avoid  its  effects  resort  cannot  be  had  to 
presumptions,  but  it  can  only  be  removed  by  matter  affirmatively  shown  by  the  record.  Con- 
way t?.  Clinton,*  1  Utah  Ty,  215. 

§  5084.  A  paper  filed  in  a  case  is  as  much  a  part  of  the  record  as  the  oidinary  minutes  of 
a  judgment.  So,  if  a  confession  of  judgment  is  filed  and  no  docket  entry  made  at  the  time, 
such  entry  may  be  afterwards  made,  and  the  judgment  is  not  vitiated  by  failure  to  do  so  .m 
the  time.     Bank  of  Pittsburgh  v.  Cromwell,*  1  Pittsb.  L.  J.,  21. 

§  5085.  The  production  of  a  promissory  note  does  not  make  it  a  part  of  the  record  unleb 
it  is  produced  on  oyer.     Cook  v.  Gray,  Hemp.,  84. 

g  5080.  A  writ  was  dated  December  2,  1881;  was  returned  into  court  on  the  next  return 
day,  which  was  the  first  Monday  of  the  same  December,  and  on  that  day  the  defendant  ap- 
peared and  obtained  a  rule  upon  the  plaintiff  to  declare.  The  jury  having  found  damages  to 
February  6,  1832,  and  it  being  admitted  they  should  not  be  given  to  a  time  posterior  to  the 
institution  of  suit,  but  it  being  contended  that,  as  the  writ  was  not  spread  upon  the  record, 
the  supreme  court  upon  writ  of  error  could  not  notice  its  date,  held,  the  date  of  the  defend- 
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ant*8  appearance  and  rule,  which  do  appear  in  the  record,  are  sufficient  to  show  that  dam- 
ages  were  given  to  a  time  posterior  to  tlie  institution  of  the  suit.  Bradley  v.  Washington, 
etc.,  Co.,  9  Pet..  107. 

§  5087.  Time. — When  private  rights  depend  upon  it  the  court  will  inquire  into  the  hour  at 
which  an  act  was  done;  and  will  not  hold  to  the  ancient  maxim  that  the  law  knows  no  frac- 
tions of  a  day.     Maine  v.  Oilman,*  11  Fed.  R.,  214. 

§  5088.  File- marks  by  clerks  are  not  conclusive  as  to  exact  time  of  filing  papers.  In  re 
Roberts,*  8  Biss.,  429. 

§  5080.  Where  a  time  rule  is  waived  by  mutual  consent,  either  express  or  implied,  some 
other  rule,  prospective  in  point  of  time,  must  be  obtained  on  motion  by  special  order  of  the 
court,  before  one  party  can  force  the  other  to  proceed.     Melius  v.  Howard,*  2  Curt.,  264. 

§  5090.  There  is  a  fiction  of  law  that  a  term  consists  of  but  one  day;  but  such  a  fiction  is 
tolerated  only  for  purposes  of  justice,  and  will  not  be  allowed  to  affect  the  rights  of  parties. 
New  hall  r.  Sanger,  2  Otto,  761. 

§  5091.  A  waiver  may  be  either  express  or  implied ;  and  when  a  condition  has  either  been 
released  or  waived,  the  party  for  whose  benefit  it  was  made  will  not  be  heard  to  object  that 
it  was  not  complied  with.     Ransom  v.  Mayor,  etc.,  of  City  of  New  York,*  4  Blatch.,  160. 

§  5092.  The  question  whether  a  certain  remedy  should  be  enforced  by  bill  in  equity  or  by 
petition  is  one  which  may  be  raised  or  waived  by  the  advei*se  party;  but  if  such  question  is 
not  raised  by  pleading  it  is  waived.     In  re  Ulrich,  3  Ben.,  355. 

§  5093.  Where  a  judgment  was  to  be  vacated  on  the  payment  of  costs,  but  payment  was 
never  requested,  but  proceedings  were  had  as  though  the  judgment  were  vacated,  held,  that 
the  condition  had  been  waived  and  the  judgment  must  be  regarded  as  vacated.  Ransom  r. 
Mayor,  etc.,  of  City  of  New  York,*  4  Blatch.,  157. 

g  5094.  Where  an  act  of  congress  (4th  of  February,  1880)  divided  the  southern  district  of 
Ohio  into  the  eastern  and  western  divisions,  and  enacted  that  no  one  should  be  sued  except  in 
the  division  in  which  he  resided,  a  general  appearance  of  a  defendant  sued  in  the  wrong  di- 
vision, coupled  with  a  motion  to  extend  the  time  in  which  to  answer,  waives  objection  to 
the  jurisdiction,  because  the  act  does  not  affect  the  general  jurisdiction  of  the  court,  but 
merely  confers  a  personal  exemption  in  favor  of  the  defendant  such  as  may  be  waived.  Page 
V.  City  of  Chillicothe,  6  Fed.  R.,  699. 

§  5095.  If  the  creditors  of  a  deceased  bankrupt  make  no  objection  to  a  petition  brought 
by  the  deceased's  sou  to  vacate  the  bankruptcy  until  ten  years  after  an  order  of  supersedeas 
was  granted,  they  will  be  held  to  have  waived  the  objection  that  the  petitioner  at  the  time  of 
filing  the  petition  had  no  interest  in  the  property,  especially  if  it  appears  that  the  petitioner 
had  an  interest  at  the  time  of  the  hearing  and  order.  Morris*  Estate  in  Bankruptcy, 
Crabbe,  70. 

§  5096.  Sources  of  practice. —  The  federal  courts  are,  in  matters  of  practice  in  equity  and 
admiralty,  to  be  governed  by  the  customs  and  usages  of  courts  exercising  jurisdiction  in  those 
matters,  except  where  such  deviations  are  made  as  are  necessary  in  view  of  the  peculiar  cir- 
cumstances of  this  country.     Orayson  v.  Virginia,  8  Dall.,  320. 

§  5097.  In  1792  practice  in  the  supreme  court  was  guided  by  the  practice  of  the  courts  of 
king's  bench  and  chancery  in  England,  with  such  alterations  as  the  court  might  make  from 
time  to  time.    Rule,  2  Dall.,  411. 

§  5098.  The  procedure,  when  the  supreme  court  of  the  United  States  exercises  its  original 
jurisdiction,  has  never  been  prescribed  by  act  of  congress;  but  the  rules  respecting  the  pro- 
cess, the  persons  on^whom  process  is  to  be  served  and  the  time  of  service,  in  cases  of  suits 
brought  by  one  state  against  another,  have  been  fixed  by  precedents.  New  Jersey  v.  New 
York,  5  Pet.,  284. 

§  5099.  Acts  presamed  to  be  rightly  done.—  Every  act  of  a  court  of  competent  jurisdiction 
shall  be  presumed  to  have  been  rightly  done  until  the  contrary  appears.  Voorhees  v.  Bank 
of  United  States,  10  Pet,  449. 

§  5100.  A  petition  for  discoTery  in  an  action  at  law  need  not  contain  all  the  formalities 
of  a  bill  in  equity,  but  should  contain  a  notice  to  the  opposite  party  of  the  time  and  place  of 
making  the  application  and  a  plain  designation  of  the  documents  sought  for.  Jacques  v, 
Collins,*  2  Blatch..  23. 

§  5101.  Attachment  for  payment  of  money. —  The  court  will  not  issue  an  attachment  upon 
a  decree  for  the  payment  of  money,  but  will  leave  the  complainant  to  his  remedy  by  fieri 
facias  or  ca.  sa.    White  v,  Clark,*  5  Cr.  C.  C.  401;  White  v.  Clark,*  5  Cr.  C.  C,  530. 

§5102.  Commission  of  rebellion. —  The  court  may  under  circumstances  issue  a  commis- 
sion of  rebellion  to  be  returned  immediately,  in  order  to  expedite  proceedings.  Boudinot  v, 
Symmes,*  Wall.  C.  C,  138. 

§  5108.  Assignment  ordered  by  court. —  When  a  creditor  in  Pennsylvania  refused  to  re- 
ceive an  assignment  by  the  debtor  of  his  interest  in  an  estate  which  in  a  contingency  would 
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liquidate  the  claim,  the  court  ordered  a  general  assignment  to  the  clerk  for  the  benefit  of 
creditors,  and  discharged  the  debtor  from  arrest.     In  re  Humphreys,*  Crabbe,  19. 

§  5104.  An  order  of  seizure  and  sale  Is  final  unless  there  is  opposition.  If  there  is,  it  is 
merely  process.     Boatmen's  Savings  Bank  v,  Wagenspack,*  12  Fed.  R.,  60. 

g  5105.  The  filing  of  a  demurrer  is  a  compliance  with  an  order  of  court  giving  leave  to 
appear  and  answer.    New  Jersey  v.  New  York,*  6  Pet.,  823. 

§510tt.  Invalid  order.— Where  an  order  of  the  circuit  court  attempts  to  transfer  to  the 
supreme  court  a  case  over  which  the  latter*s  jurisdiction  does  not  extend,  the  order  is  with- 
out effect  and  the  case  remains  in  the  circuit  court.  The  supreme  court  in  such  case  would 
refuse  a  motion  to  docket  and  dismiss,  but  might  certify  its  opinion  to  the  circuit  court  for 
information.     The  Alicia,  7  Wall.,  571. 

§  5107.  An  action  to  recover  a  penalty,  under  section  8490  of  Revised  Statutes,  for  mak- 
ing a  false  claim  against  the  United  States,  is  a  qui  tain  action,  being  brought  as  well  for  the 
government  as  for  the  informer,  and  the  penalty  being  divided.  The  informer  is  so  far  the 
plaintiff  that  he  may  himself,  or  by  attorney,  sign  the  complaint;  and  it  is  not  necessary  that 
the  district  attorney  sign;  and  if  the  complaint  is  verified  by  the  oath  of  the  informer  the  de- 
fendant may  be  arrested  under  tlie  provision  of  section  8402  of  Revised  Statutes;  and  no  un- 
dertaking to  answer  in  damages  or  for  costs  can  be  required  by|the  .defendant  if  so  arrested. 
United  States  t;.  Griswold,  5  Saw,,  25, 

§  5108.  Feigned  case. —  It  is  a  rule  of  practice  of  the  supreme  court  that  third  parties  can- 
not be  heard  to  prove  that  a  pending  case  is  feigned  by  a  combination  of  the  parties  to  the 
record.     Moore  v.  Brown,  11  How.,  414,  480. 

§5109.  IVhen  to  be  tried  in  District  of  Col nmbia.— In  the  circuit  court  of  the  District 
of  Columbia  no  civil  cause  can  be  tried,  except  by  consent,  unless  it  has  stood  at  issue  for  at 
least  one  term,     Boyer  v.  Roberts,  1  Cr,  C.  C,  73. 

§  5110.  Striking  out  frivolous  plea.— The  court  in  this  case  struck  out,  upon  motion,  a 
frivolous  plea  in  abatement  in  order  that  there  might  be  no  delay  caused  by  the  defendant's 
carrying  the  matter  before  the  circuit  judge.     Burrows  t?,  Dickson.*  1  Overt,  (Tenn.),  866. 

§  5111.  Surprise  by  the  opposite  party  is  often  a  good  excuse  for  want  of  preparation.  So 
held  where  a  creditor  had  filed,  after  time,  a  petition  asking  for  the  reversal  of  a  decree  ad- 
judging a  company  bankrupt,  and  it  appeared  that  tbe  creditor's  surprise  and  delay  was 
caused  by  the  sudden  withdrawal. by  the  company  of  a  petition,  the  pendency  of  which  would 
have  prevented  adjudication  of  bankruptcy.  Sweatt  v.  The  Boston,  Hartford  &  Erie  R.  R, 
Co.,  8  Cliff..  839. 

§5113.  Court  to  act  In  term  time. —  A  judicial  act,  such  as  dissolving  an  attachment, 
must  be  done  in  term  time  unless  expressly  authorized  by  law  to  be  done  in  vacation  as  welL 
Reyburn  v,  Bassett,  McCahon,  86. 

§  51 13.  Stay  of  proceedings.— A  court  of  the  United  States  will  stay  a  writ  of  possession 
on  a  judgment  in  ejectment  where  the  defendant  claims  an  equitable  right  which  the  court 
cannot  investigate  for  want  of  jurisdiction.  But  no  stay  will  be  granted  where  the  court  has 
jurisdiction  of  the  whole  controversy  between  the  parties  to  the  judgment.  Doe  v,  Johnston, 
2  McL.,  823. 

§5114.  Unauthorized  entry  by  clerk.— Where,  after  judgment,  the  clerk  wrote  in  the 
docket,  without  authority  of  the  court,  that  the  judgment  was  for  the  use  of  a  third  person, 
the  court,  upon  motion  at  a  subsequent  term,  refused  to  order  the  words  stricken  out.  Brad- 
ley V.  Eliot,  5  Cr.  C.  C,  293. 

§  5115.  Where  an  officer  makes  a  return  In  obedience  to  an  order,  the  court  will  not  pro- 
ceed to  determine  the  effect  of  the  return;  if  the  return  is  false  the  party  has  his  remedy 
against  the  officer.     Segourney  v,  Ingraham,*  2  Wash.,  836, 

§  5116.  Christian  names. —  It  is  a  primary  rule,  subject  to  few  exceptions,  that  in  judicial 
proceedings  the  Christian  names  of  the  persons  referred  to  should  be  stated  in  full;  but  if  the 
person  has  two  Christian  names  it  is  enough  to  state  the  first  in  full.  In  Indiana,  even  in  a 
justice's  court,  it  is  not  sufficient  to  state  merely  the  initials  of  the  Christian  names  of  the 
parties  to  an  action.     In  re  Valentine,  4  Biss.,  317. 

§  51 1 7.  Where  two  points  are  raised  upon  the  record,  and  a  decision  upon  either  one  of 
them  would  decide  the  case,  and  the  court  decides  both,  the  decision  on  each  point  is  author- 
ity ;  and  it  cannot  be  said  that  it  is  obiter  dictum  in  one  case  more  than  the  other.  Hawes  v. 
Contra  Costa  Water  Co.,*  7  RepV,  100. 

§  5118.  Oath  under  pre-emption  lair. — ^An  act  of  congress  required  one  claiming  the  benefit 
of  the  pre-emption  law  to  make  an  oath.  Held  that,  in  accordance  with  the  established  prac- 
tice of  the  treasury  department,  the  oath  might  be  taken  before  a  justice  of  the  peace  commis- 
sioned by  a  state.     United  States  v,  Winchester,  2  McL.,  135. 

g  5110.  Complex  reports. —  Where  there  is  a  regular  practice,  without  there  being  an  act- 
ual rule,  to  allow  complex  reports  to  lie  a  second  term  for  consideration  and  exception,  un- 
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doubtedly  tlie  court  will  respect  its  practice.  Yet  the  court  will  not  pronounce  it  error  to 
take  up  such  a  report  at  the  first  term,  but  would  listen  with  great  favor  to  any  objectioDs 
to  a  report  so  taken  up,  and  to  any  excuse  for  not  having  made  those  objections  in  the  proper 
time,  if  the  cause  were  in  a  situation  to  allow  the  court  to  listen  to  them.  Coates  v.  Muse,  1 
Marsh.,  266. 

§  5120.  Where  one  state  sued  another  in  the  supreme  court  of  the  United  States,  and  the 
service  of  process  was  defective  and  there  was  no  appearance,  the  court  assigned  a  day  for 
arguing  the  question  of  jurisdiction  before  ordering  further  service  of  process,  saying  that  if, 
after  notice  to  the  non-appearing  state,  the  argument  should  be  ex  parte,  the  court  would 
hear  the  question  again,  if,  after  appearance,  the  defendant  state  desired  it.  The  defendant 
state  not  appearing  on  the  day  set  for  the  argument,  the  court,  following  precedent,  ordered 
further  process  without  argument,  saying  that  the  defendant  could  thereafter  contest  the 
proceeding  if  it  so  desired*    New  Jersey  v.  New  York,  8  Pet.,  461. 
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state  laws,    g  114. 
equity  in  admiralty,     g^  117,  118. 
creates  its  own  form  of  proceedings.      §  119. 
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♦Prepared  by  EuosNE  McQuillin,  Esq.,  of  the  St.  Louis  Bar. 
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arrest  or  attachment  of  defendant  personally  served.    §§  68,  84-8^  126. 

attachment  of  defendant's  gooas.    §  87. 
power  of  court  to  vary  its  decree.    §g  5v,  88,  89. 
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interested  parties  as  witnesses,    g  172. 

variance,     gg  173-175. 
jurisdiction,  how  raised,    gg  157,  166-178. 

waiver,     gg  179,  181,  182. 

denied  to  save  labor  for  the  court,    g  180. 

ships  of  fortign  powers,    ^g  183,  184. 

government  piopcriy.    g  185. 
proceedings  in  court,  claimant  to  show  standing  in  court,    g  186. 

waiver  of  claims  at  hearing,    gg  187,  188. 

right  to  appear,  how  contested,    g  189. 

judgment  of  forfeiture  binding,    g  190. 
^  findmg  of  facts  conclusive,    g  191. 

account  may  be  ordered,     g  192. 

reference  to  experts,    g  193. 

summary  proceedings  to  compel  seizor  to  proceed,    g  194. 

subrogation,     g  195. 

dismissal  against  tort-feasor  to  qualify  him  as  witness,     gg  124,  196. 

issuance  of  execution  upon  affirmance  of  decree,    g  197. 

sentence  of  condemnation,     g  198. 

effect  of  alias  process,     g  199. 

tender,    gg  200,  201. 

execution  of  commission  to  take  testimony,    g  202. 

enlarging  time  for  taking  testimony,     g  203. 

taking  testimony  after  appeal,     g  2*04. 

right  of  captain  to  attend  at  taking  depositions  of  crew,    g  205. 

obiter  dictum  not  incorporated  in  decree,     g  206. 

reference  to  conimissiuuer  by  order  of  supreme  court,    g  207. 

permission  to  file  new  allegations  and  proof,     g  208. 

decree  need  not  contain  ground  assumed  by  court,     g  209. 

setting  aside  decree,     gg  210-212. 
joinder  of  parties,    gg  213,  '4i^ 

joinder  of  libels  in  rem  and  in  personam,    gg  215-230. 
time  of  bringing  suit. .  gj^  231-240. 
authority  of  proctur.     gg  241-243. 
set-off;  reconvention,     gg 244-251. 
laches;  statutes  of  limitation,     gg  C 53-261. 
garnishment,     gg  262-260. 

886 


Ai»M.]  INDEX.  [AME. 

ADMIRALTY  —  continued. 

attachment.    ^^  267-285. 

collision,    gg  286,  28^. 

salvage,    §$5  288-293. 

prize.    §§294-304. 

proceedings  under  special  acts.    §§  805-813. 

intervention.    §§  814-827. 

reference  to  commissioner,    g^  828-884. 

lien  to  be  basis  of  suit  in  rem.    §§  885-338. 

lien,  how  enforced.     g§  839,  840. 

when  to  be  enforced.    §^  341-848. 
mortgagee  cannot  cut  off  lien  creditor,    g  844. 
tacit  liens.     (^845-847. 
effect  of  release  from  seizurp.     §  348.  . 
for  what  a  lieu  will  lie.    ^§  849-857. 
liens  given  by  local  laws.    §^  858-3i;8. 
custody.     5i§  369-880. 
re-arrest  of  vessel.    §§  881-887. 
security  for  costs.    ^^  888-890. 

for  damages.    g§  891-394. 
bonds ;  stipulations.    g§  895-452. 
sale,  wan*anty.     g  458. 

what  is  transferred.    §  454. 

binding  effect  of.    g  455. 

compelling  payment  of  purchase  money.    §  456b 

duty  of  marshal,    g  457. 

notice.    ^§  458,  467. 

rights  of  mortgagee,    g  459, 

perishable  property,    gg  460,  461. 

under  decree,    g  462. 

pending  appeal,    g  468. 

purchase  by  mortgagee.    §  464. 

existt^noe  of  previous  attachments,    g  465. 

irregularity,  how  cured,    g  466. 

settmg  aside,     g.^)  468-470. 

distribution  of  proceeds,     g^  471-488. 
priority  in  righte.     g.:5  484-488. 
money  in  registry,    gg  489-497. 
damages,     gg  498-505. 

ADMISSIONS. 

of  parties,  may  establish  facts  that  give  jurisdiction.    §  8519. 

ADVANCING  ON  DOCKET. 

practice  as  to.    gg  5017»  5018 

AFFIDAVITS.    See  New  Trial, 
practice  as  to.    gg  oO  1 9-5024. 
for  removal  of  causes,    gg  8820,  8883-8886. 
of  jurors  on  motion  for  new  trial,    gg  2375,  S88S,  2538. 
for  new  trial,    gg  2584-2536. 
for  continuance,     g^  1033-1088. 
of  proctor,  when  accepted  in  admiralty.    §  72. 

AGENT.    See  Principal  and  Agent 

AGREEMENT  OF  PARTIES. 

rights  of  parties  not  to  be  prejudiced  as  to  misunderstanding  as  to.    §§  506,  507. 

general  principles,     gg  50S-512. 

withdrawal  from  agreement,     g^  513,  514. 

power  of  agreements  to  vary  prescribed  forms  of  proceedings,     g^  515-519. 

effect  of  decree  entered  by  consent.     %^g  520-523. 

agreed  statement  of  facts,     gg  524,  525. 

agreement  to  abide  by  result  uf  another  suit,    gg  626-528« 

case  heard  and  decided  in  vacation  by.     g  5'29. 

not  affected  by  reversal  of  decree,     g  530. 

consent  rule  entered  into;  admissions  under,     g  531. 

seasonable  compliance  with  agreement  affecting  trial,     g  532. 

consent  to  appointment  of  receiver  binding.     ^  533. 

not  enforcible  in  equity  by  interlocutory  application,    gg  534-586. 

ALIENS.    See  Removal  of  Causes. 

AMENDMENTS. 

1.   IlV  OEXBBAIk  . 

S.  At  Law. 
8.  Is  KAivm. 
4.  Ik  Adxiraltt. 
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AMENDMENTS — continued. 

1.  Iif  General. 

general  power  of  court  to  allow.    §  546. 

of  officer's  return.    ^§  537.  548-545,  5W-590. 

introducing  new  causes  of  action.    g§  588,  547,  548. 

of  mandate.     §  2355. 

to  let  in  new  facts  and  defenses  dependent  wholly  upon  parol  evidence.    §  549. 

new  facts,  written  papers  or  documents.    §  550. 
answer,  rests  within  sound  discretion  of  court,    g  551. 

reasons  assigned  must  be  cogent  and  satisfactory.    §  552. 
courts  are  not  too  indulgent  in  allowing.    §  553. 

motions  to  amend  addressed  to  sound  discretion  of  court.    §§  554,  579-583. 
to  libel  not  affecting  sureties.     §§542,556,557. 

power  of  coui*t  to  amend  record  and  correct  clerical  mistakes.    §§  558-568. 
terms  imposed.     ^§  569-571. 

payment  of  costs  not  a  condition  precedent.    §  572. 
motion  to  amend  error,  where  to  be  made.     §g  573-578. 
after  appeal,  remand  or  removal,     gg  583-586. 
thirty -second  section  of  judiciary  act.     §  591. 
of  writ  of  error.     §  592. 
invalid  writ  not  amendable.     §  693. 

summons.     §  594v 
of  rule  to  appear  and  prosecute.    §  595. 
statute  of  limitations,    g  596. 
bill  of  exceptions.     t^§  597,  600. 
at  trial.    §  598. 

alter  judgment  overruled.     §  599. 
of  petition  for  removal  of  causes.    §§  8815,  8882. 
of  verdict.     §§  4967-4970. 

2.  At  Law. 

geueral  rules.     §§  601-618. 

amendments  allowable  generally.     g§  619-640. 

under  special  circumstances.     §§641-648. 

not  allowable.     §^  649-660. 
when  amendments  may  be  made.     ^^  661-674^ 
effect  of  amendments  on  suit,     g^  675-682. 
withdrawal  of  pleadings.     §§  683-690. 
amendments  of  verdict.     §^  691-694. 

under  certain  codes.     g§  690-701. 
error  in  process  or  judgment.     S  702. 
under  internal  revenue  laws,    g  703. 
petition  in  court  of  claims,     g  704. 
rejection  of  plea  put  in  by  amendment.    -§  705. 
C.  In  Equity. 

to  bill.     §§  706-728. 

after  demurrer  sustained.     §§  729-735 

after  replication.     g§  736-742. 

changing  the  parties.     g§  743-745. 

to  answer.    S§  539-541,  549-555,  746-752. 

effect  on  suit. '  g  753. 

setting  aside  order  allowing.     §  758. 

allowed  on  terms.     §  759. 

bill  filed  without  leave,     g  760. 

court  may  amend  dec^;ee.    g  761. 

withdrawing  exceptions,     g  762. 

may  be  allowed  after  issue,    g  763. 

after  interlocutory  decree.     §  764. 
origiDal  and  amended  bill  on  different  grounds,    g  765. 
irregular  pleadings.     §  766. 
under  practice  of  Wyoming,     g  767. 
plea  allowed  to  stand  after  amendment  of  bilL     g  768. 
no  bill  on  record  on  appeal     g  769. 

4.  In  Admiralty. 

general  principles.     g§  770-776. 
when  amendments  may  be  made,     gg  777-780. 
introducing  new  cause  of  action.     §g  781-786. 
in  appellate  court.     g§  787-793. 
ordered  by  supreme  court,     gg  794-797. 
to  libel,     gg  798-804. 
striking  out  parties,    g  805. 
to  information,     gg  80tJ-815. 
effect  of  as  to  sureties,     gg  816-818. 
after  mandate  from  supreme  court,     g  819k 
refusal  as  raising  new  issue,     g  820. 
repeating  former  error.     >:^  821. 

in  admiralty y  not  to  affect  undertaking  of  surety,    gg  64,  78t 
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AMOUNT.    See  Removal  of  Causes. 

ANOTPER  SUIT.    See  Pendency  of  Another  Suit 

ANSWER.    See  Amendments. 
in  admiralty.    §§  147-154. 
in  admiralty,  criminating  defendant,     g  167r 
matter  of  avoidance  in,  is  equivalent  to  an  affidavit  on  a  motion  for  an  injunction  or  to 

dissolve  one.    §  !2793. 
inequity.    §1773. 

supplemental,     gg  1774,  1775. 
matters  in  abatement  and  bar  may  be  set  up  in  same  answer  in  Wisconsin.    §  8216. 

APPEAL.    See  Parties. 

right  of,  how  contested.    §  189. 

in  garnishment  proceedings,    g  94. 

renders  a  decree  inoperative  for  the  time.    §  80. 

further  proof  on,  in  admiralty.    §  170. 

right  of  on  question  of  costa    §§  1080,  1102,  1108. 

APPEARANCE. 

withdrawal  of.    §§  822.  823,  820,  886-891. 

by  counsel,  is  in  lieu  of  personal  service  and  cures  all  antecedent  defects  in  the  process. 
8  »24. 
converts  a  proceeding  in  rem  into  a  personal  suit.    §  829« 
of  attorney -general.    §  8:;i7. 
on  recoi'd,  not  to  be  contradicted,     g  828. 
necessary  to  take  advantage  from  suit,     g  838. 
general  appearance  in  an  action  in  rem,    §  bSO. 
for  extinct  corporation,     g  881. 
not  to  be  collaterally  impeached,    g  832. 
default  on  special  appearance,    g  838. 
when  court  cannot  compel  appeurance.    g  884i 
marshal  released  from  duty  by.     g  835. 
for  different  parties  in  same  suit,    g  836. 
when  to  appear  in  District  of  Columbia,     g  887. 
what  constitutes,     gg  838-844. 
omission  to  enter  by  mistake  of  clerk,     gg  845,  846. 
appearance  by  attorney.     g§  847-854. 
cures  defects  in  process  or  service,     gg  855-807. 
informalities  waived  by.     gg  868-879. 
waiver  of  privilege  by.    gg  fc80-885. 
jurisdiction  obtained  by.     g  183. 
as  applied  to  removal  of  causes,     gg  3593-3597. 

ARBITRATION.    See  Reference. 

ARGUMENT. 

practice  as  to.    gg  6025-5034 

ASSIGNEE.     See  Parties. 

removal  of  causes,  where  assignee  is  party.    §g  3715,  8710,  8717,  8718-3725. 

ASSIGNMENT.    See  Parties. 

of  patent,  in  consideration  of  certain  tariff,  valid,    g  8844. 

ATTACHMENT. 

in  admiralty,  of  defendant  personally  served,    gg  58,  84-80, 126. 

of  defendant's  goods,     g  87. 
in  admiralty,    gg  267-265. 
service  by  ;  state  practice,     g^  4733-4737. 
for  payment  of  money,     g  5101. 
for  contempt  in  equity,    gg  1816-1821. 

ATTORNEYS. 

practice  as  to.    gg  5035-5041. 

AUTHORITIES  REVIEWED. 

us  to  loilowiug  decision  of  state  respecting  contracts.    §  4892. 
as  to  periuittiug  transcript  in  removal  of  causes  to  be  filed  nunc  pro  tunc    g  8820. 
as  to  pendency  of  action  in  state  court;  abatement,     g  3215. 
as  to  phiiutiff's  right  to  dismiss  a  suit,     g  1089. 
as  to  suits  against  joint  obligors  and  contractors,    g  2058. 
as  to  necessary  parties,     g  2^00. 

as  to  exoneration  of  bail  by  surrender  of  principaL     g  908« 
as  to  fees  of  voluntary  witnesses,    g  1 185. 
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B. 

BAIL. 

insolvency  of  principal.    g§  892,  898. 

filing  declaration  before  return  day.    ^  898,  899. 

engagement  of  appearance  and  special  baiL    ^§  894,  895,  900,  901,  902. 

exoneration  of  bail  by  surrender  of  principal.    §^  896,  908,  904. 

discharge  of  bad  in  admiralty.    §^  897,  905,  906. 

surrender  of  principal,    ^g  959-902. 

discharge  of  bail.    g§  963-977. 

by  discharge  of  principal  in  insolvency.    §§  978-985. 
who  may  be  bail.    §^  908-912. 
amount  of  bail.    §§913-916. 
affidavit  to  hold  to  bail.     g§  917-927. 
common  bail,    g^  9'<28-935. 
special  bail.    g§  936-955. 
appearance  without.    ^§  956-938. 
scire  facias  against  bail.    g§  986-991. 
discharge  of  property  on  bail.    §§  992-996. 
action  on  bail  bond,    gg  997-1001. 
right  of  plaintiff  to  demand  bail.    §  1002. 
in  admiralty,    g  1003. 

privilege  of  arrest  not  waived  by  giving  baiL    g  1004. 
recognizance  of  bail  taken  out  of  court,  is  only  de  bene  esse,    g  1005. 
execution  not  stayed  by  writ  of  error,    g  1006. 
discharge  under  foreign  insolvent  laws,    g  1007. 
when  marshal  is  amerced,    g  1008. 

marshal  may  justify  appearance  bail  at  second  term,    g  1009. 
motion  for,  wrien  to  be  heard,    g  lOlO.^ 
what  will  be  considered  on  motion  to  discharge  bail,    g  1011, 
discharge  of  appearance  bail  by  act  of  defendant,     g  1012. 
contest  for  custody  of  defendant,     g  1013. 
motion  to  quash,    g  1014. 

detention  by  marshal  without  viittimu8»    g  1015. 
marshal  must  take  sufficient,     g  1016. 

BANKRUPTCY. 

laws  of  states  as  to.    gg  4778-4784. 

BAR.    See  Plea  in  Bar, 

BILL  IN  EQUITY.    See  Amendments;  Equity. 

BILL  OF  EXCEPTIONS. 

amendments  of.    gg  597,  600. 

BILL  OF  PARTICULARS. 

object  of  and  when  granted.    g§  1017,  1018. 

question  of  laches,    g  1019. 

should  be  specific,    g  lOiO. 

part  of  declaration,     g  1021. 

information  for  violation  of  revenue  laws,     g  1022. 

proof  to  follow  bill  of  particulars,     g  1023. 

matters  of  evidence  need  not  be  stated  in  bill,     g  1024. 

may  be  filed  late  iu  8uit  to  recover  duties,     g  1025. 

under  code  of  Georgia,     g  1026. 

BILL  OF  REVIEW.    See  Review. 

BILL  OF  REVIVOR.    See  Abatement  and  Revivor. 
in  equity,     ^g  1771,  177^. 

BONDS.    See  BaiL 

in  admiralty  upon  release  of  seized  property  is  substitute  for  property.    §§  51,  78. 
in  adiiiiraliy  proceedmgs.     gg  395-452. 

BOOKS,  PRODUCTION  OF.    See  Production  of  Books  and  Papers. 


C. 

CAUSES,  REMOVAL  OF.    See  Removal  of  Causes. 

CERTIFICATE  OF  DIVISION.    See  Division  of  Opinion. 
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CERTIORARI. 

writ  of.  unnecesdary  to  bring  record  of  state  court,  already  before  federal  court 

§  8525. 

CHALLENGES.    See  Jury. 

CHARGING  THE  JURY.    See  Jury.  ' 

CIRCUIT  COURT.    See  Bemoval  of  Causes. 

CITIZENSHIP.    See  Removal  of  Causes. 
law  of  domicile.    ^  8884. 

clere:. 

fees  of.    §§150^1618. 

COLLISION. 

practice  in.     §§  286,  287. 

COMMON  LAW. 

abatement  of  revivor  of  suits  at.    §  84. 
distinguished  from  admiralty.    g§  50,  115,  116. 

CONCURRENT  JURISDICTION. 

doctrine  of  explained.    §  8225. 

CONFLICT  OF  LAWa    See  State  Laws  as  Rules  of  Decision;  State  Practice  in  Federal 
Courts. 

CONGRESS. 

has  power  to  regulate  practice  in  admiralty.    §  118. 

CONSENT. 

of  parties,  cannot  give  jurisdiction.    §  8519. 

CONSOUDATION  OF  ACTIONS, 
practice  as  to.     g^  5042-5047. 

CONSTITUTIONAL  LAW.    See  State  Laws  as  Rules  of  Decision. 
new  trials  are  constitutional.    §§  2'6m,  2867,  2878-2880. 

CONSTRUCTION. 

of  statutes;  repeal  of  by  implication  not  favored.    §  8909. 

CONTEMPT. 

attachment  for,  in  equity.    §g  1816-1821. 

CONTINUANCE. . 

rests  in  discretion  of  court.    g§  1027,  1028. 

in  case  of  cross-suits.    §  1029. 

on  motion  of  court.    §  1080. 

by  consent.    §  1031. 

costs.    §  1032. 

affidavit  for.    §§  1038-1088. 

grounds  for.    ^§  1039-1049. 

illness.    §^  1050-1052. 

to  procure  additional  testimony.     §§  1058-1060. 
insufficient  grounds  for.    ^g  1061-1072. 

absence  of  witnesses,     ^g  1073-1078. 
granting  or  refusing,  is  not  assignable  as  error.    §  3297« 

CONTRACT. 

reformation  of,  in  admiralty,    g  129. 

CORPORATIONS.    See  Parties;  Removal  of  Causes. 
dissolution,  effect  on  pending  suits.    §§  26-29. 

COSTS  AND  FEES.    See  Jury, 

1.  In  Obnkral. 
8.  At  Law. 
8.  Ix  Equity. 

4.  Im  AnmiUf.TY. 

5.  Fek. 

order  as  to,  when  final.    §§  1079,  1103,  tl08. 
payable  out  of  particular  fund,    gg  10»0,  1102,  1108,  1105. 
suit  in  rem  where  action  at  law  would  he.    g);;  1081,  108:2,  1107-1109. 
retaining  suit  on  question  of  costs.    §g  1083,  1110. 
keeping  suit  open  for  proctor's  costs.    ^§  1084, 1110,  1111. 
probable  grounds  for  suit  in  admiralty.     g§  1085,  1112. 
decree  for  costs  only  is  denial  of  damages.     ^§  1086,  1118. 
costs  in  admiralty  a  matter  of  discretion.    §g  1087,  1114. 
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COSTS  AND  FEES,  In  General  —  continued, 
liability  for  keeper's  fees.    ^'§  1088,  1115. 
cross-libels  in  a  collision  case.    g§  1089.  11 1&-1118. 

special  allowance  of  interest.    ^  1119. 
consolidation  of  two  libels.    i^§  1090,  1120-1122. 
several  libels  which  should  have  been  joined.  »  ^  1091,  1124-1128. 
costs  of  seizure  in  internal  revenue  cases.     $;§  1092,  1129,  1180. 
keeper's  fees  in  internal  revenue  suits.    §§  1098,  1131. 
marshars  expenses.    g§  1094,  1182. 
insurance  premium.    ^^^  1095.  1183. 
printing  testimony.    §§  1096,  1 134. 
fees  of  voluntary  witnesses,    ^g  1097,  1098,  1185,  1186. 
fees  of  witness  whose  deposition  was  on  file.    g§  1099,  1187. 
witness  living  out  of  district.    g.$  1100,  1138. 
fees  in  commission  to  take  testimony.     §1101. 
trust  fund  must  bear  the  expenses  of  administration.    §  1104. 
in  particular  cases.    §  1 106. 
construction  of  act  of  February  26,  1853,  as  to  costs.    §§  1 123,  1162-1164 

act  of  July  12,  1813.    §  1 124. 
material-men  claiming  separate  liens  may  unite  in  one  libel.    §  1125. 

when  separate  libels  may  be  filed.     §  1127. 
general  rule  as  to  uniting  several  claims  in  one  libel.    §  1126. 
remedy  of  creditors  in  particular  case.    ^  1128. 
general  principles;  effect  of  state  laws.     g§  1141-1158. 
suit  removed  to  federal  court    §§  1159-1161. 
under  certain  codes.     g§  1 1 65-1 1 69. 
dismissal  for  want  of  jurisdiction,    g^  1170-1177. 
liability  of  United  States,     gg  1178-1183. 
miscel  laneous  cases,    gg  1 184-1 1 90. 
on  continuance.    §  I0b2. 

2.  At  Law. 

on  dissolution  of  creditor's  bona  fide  attachment.    §§  1191,  1192. 

involuntary  bankruptcy.     §  1193. 

costs  upon  new  trial.     §11)^4. 

costs  after  mandate,    g  1195. 

suit  removed  by  plaintiff.    Jig  1196, 1197. 

bond  tor  costs,    gg  119d,  1199. 

costs  on  appeal,     gg  1239,  1240. 

costs  for  incumbering  the  record.    §  1241. 

costs  where  amount  recovered  is  lets  than  $500.    gg  1250-1256. 

security  for  costs.     §,^  1257-1275. 

in  "an  action  on  a  pinal  statute,     gg  1276,  1277. 
costs  for  continuance,     gg  1200,  1201. 
on  verdict  of  one  cint  damages,    gg  1202-1205. 
judgment  of  justice  of  peace  reversed,    gg  1206,  1207. 
no  docket  fee  fur  reference  to  custom-house,    g  1208. 
non-resident  plaintiff,     g  1209. 
fieri  facias  for  costs.     §5  1210. 
miscellaneous  cases,     gg  1211-1288,  1242-1249. 

3.  In  Equity. 

ill  general,  do  not  follow  as  matter  of  right,     gg  1278,  1279. 

matter  of  sound  discretion,     g  1280. 
suits  against  executors  and  trustees,    g  1281. 
bill  of  discovery,     g  1282. 
fees  of  counsel,    gg  1307-1311. 
priming  testimony,     gg  1312,  1313. 
on  motion  for  attachment  for  contempt.     §§  1314,  1315. 
security  for  costs.     g§  1316-1820. 
in  patent  suits,     g.^  1321-1332. 
particular  cases,     gg  1283-1306. 

4.  In  Admiralty. 

under  penal  statutes,     gg  1363,  1864. 

uniting  good  and  bad  actions,     gg  1367-1369. 

security  for  costs,     gg  1386-1893. 

where  libel  is  dismissed  for  want  of  jurisdiction,     gg  1394-1896. 

where  two  libels  are  tiled,     gg  1397-1401. 

successful  and  unsuccessful  party,     gg  1402-1403. 

particular  cases,    gg  1333-1362,  1365,  1866,  1370-1385,  1424,  1425,  1468-1471. 

in  a  claim  of  less  than  $50.     gg  1404-1407. 

counsel  fees,     gg  1408- U23. 

libel  for  wages,    gg  1426-1429. 

in  collision  cases,     gg  1430-1438. 

libel  for  salvage,     gg  1439-1447. 

upon  appeal,     gg  1448-1455. 

prize  cases,     gg  1456-1467. 
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COSTS  AND  FEES  — continued. 

5.  Fees. 

of  auctioneer.    §  1472. 

examiner  may  hold  proof  until  paid.    §  1473. 

for  taking  depositions.    ({§  1474-1488. 

master's  fees.    ^§  1479-14^3. 

witness  fees.    ^  1484-1490. 

voluntary  attendance.    ^^  1497-1501. 

clerk's  fees.    ^§  1502-1518. 

of  marshal,    ^g  1519-1530. 

COURTS.    See  Admiralty;  Circuit  Court;  Equity. 

COURT  OF  CLAIMS. 

new  trials  in.    g§  2543-2546. 
nonsuit  not  used  in.    §  2641. 

CROSS-BILL.    See  Equity;  Removal  of  Causes. 
in  equity,    gg  1764-1779. 

D. 

DAMAGES. 

in  admiralty.    §§  498^505. 

DEATH.    See  Abatement  and  Revivor, 

DECLARATION.    See  Amendments. 

DECREE.    See  Admiralty;  Equity;  Judgment. 

not  vacated  by  removal  of  cause  to  federal  court.    §§  4201,  4209,  4210. 
what  is  final.    §  8450. 

DEBT. 

arrest  and  imprisonment  for;  state  practice,    gg  4771-4777. 

DEFAULT. 

judgments  by,  are  strieti  juris,    g  1588. 

where  defendant  had  not  legal  notice.    g§  1531,  1584. 

service  under  statute  or  rule  of  court ;  return,    g  1585. 

taken  off  on  ground  of  meritorious  defense.    ^  1532,  1587. 

setting  aside  default  at  subsequent  term,    g  1580. 

against  executor,    g  1538. 

on  penal  bond,    g  1539. 

not  evidence  against  co-defendant,    g  1540. 

conclusiveness,    g  1541. 

when  plaintiff  entitled  to.    g  1542. 

of  a  state,     gg  1543,  1544. 

uuder  Montana  practice  act.    g  1545. 

by  Pennsylvania  statute,    g  1546. 

on  one  unanswered  count,    g  1547. 

at  the  imparlance  term  in  the  District  of  Columbia,    g  1548L 

effect  as  to  co-defendants,    g  1549. 

In  admiralty,    gg  1550-1553. 

in  revenue  cases,    g  1554. 

assessment  of  damages,    g^  1555-1559. 

setting  aside.    .<§  ^560-1 571. 

openmg  of,  rendered  bv,  in  Wisconsin,    g  4056. 

not  set  aside  on  ground  of  negligence  of  counsel,    g  8454. 

on  special  appearance,    g  833. 

DEMURRER. 

when  judgment  on  is  not  a  bar.    g  2054. 
mattera  of  fact  admitted  by,  when,    g  75. 

DEMURRER  TO  EVIDENCE, 
rule  as  to.    g  1574« 

which  party  may  demur,    ^g  1572.  1574. 
what-is  admitted  by.    gg  1575,  1590-1595. 
object  of  demurrer.    g§  1573,  1575. 

there  must  be  a  joinder  in  demurrer,    g^  1570,  15dO-1589« 
instructing  jury  to  find  for  defendant,    g  1577. 
extends  only  to  evidence  produced,     g  1578. 
none  allowed  where  evidence  is  conflicting,     g  1579. 
defendant  in  equity  cannot  demur,    g  1580. 
effect  of.    gg  ll>81-1583. 
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DISCONTINUANCR 

what  amounts  to.    §§  1609-1614. 

after  consolidation  of  several  suits.    §g  1596,  1598. 

when  supreme  court  will  allow,    g  16U0. 

ends  court's  control  over  property  in  admiralty.    §g  1597,  loM. 

as  to  one  of  several  defendants.    g§  1601-1607. 

of  counts.    §  1608. 

when  not  a  bar.    §§  1615-1617. 

reinstatement.    §g  1618-1622. 

as  to  one  count  Only,    g  1622$. 

where  plaintiff  is  trustee.    §  1624. 

entered  without  leave,     g  1025. 

date  of.    §  1626. 

under  plea  of  payment  in  suit  on  promissory  note.    §  1627. 

no  appearance.    §  1628. 

writ  of  capuis  against  two  defendants.    §  1629. 

answer  and  decree  after,  void,    g  1680. 

by  nominal  plaintiff.    §  1631. 

libelant  in  admiralty,    g  1632. 

DISCOVERY. 

petition  for  in  action  at  law.    §  5100. 
new  bill  for  purpose  of.    gg  17;5i,  1787. 

DISCRETION.    See  New  Trial;  Jury. 
exercise  of.    §§  5048,  5049, 

DISMISSAL. 

what  amounts  to.    g  1642. 

without  prejudice.    g§  1683, 1636,  1687,  1646. 

rights  to  dismiss  not  absolute.    g§  1634,  168o,  1687,  1689. 

opc'iration  of  doctrine  of  lis  pendens,    g  1688. 

discussion  of  authorities  as  to.    g  1689. 

dissolves  injunction,    g  1640. 

when  liquidator  acting  for  corporation  may  dismiss.    §  1041. 

irregularity,     g  1643. 

change  of  opinion,    g  1644. 

English  practice  not  prevailing,    g  1645. 

lack  of  replication,    g  1647. 

of  part  of  bilL    g  1648. 

when  a  bar.    gg  1649-1651. 

want  of  jurisdiction,    g  1652. 

by  code  of  Washington  Territory.    §  1653. 

in  admiralty.    g§  1654-1658. 

as  to,  of  joint  tort-feasor,  to  qualify  him  as  witness.    §§  124,  196. 

DISTRICT  COURT. 

may  adopt  rules,  when,    g  81« 

DIVISION  OF  OPINION. 

no  jurisdiction  as  to  matters  of  pure  discretion.    -§§  1662,  1668. 
question  of  law  only,    gg  1659,  1668,  1667. 

must  be  single  and  must  not  bring  up  the  whole  case.    g§  1660,  1664. 
no  jurisdiction  of  a,  pro  forma  certificate,    gg  1660,  166o. 
what  points  may  be  certified,    gg  1661,  1666,  1667,  1670-1672. 
motion  to  quash  indictment.    ^  1662,  1668, 1669. 
two  questions,  certified,    g  1673. 
when  jurisdiction  is  doubtful,    g  1674. 
points  previously  decided,    g  16/5. 

discontinuance  during  pendency  of  certification,    g  1676. 
no  actual  disagreement,    g  1677. 
division  arising  from  decision,    g  1678. 
final  judgment  necessary.    g§  Hild,  1680. 
question  cert^ied  only  considered,    g  1681. 
casting  vote  by  presiding  judge,    g^  1682,  1683. 
appeal  and  certificate  at  same  time,    g  1684. 
case  irregularly  transferred,    g  1685. 
certificate  treated  as  writ  of  error  by  consent,    g  1686. 
on  question  of  new  trial,    gg  1687-1689.  * 

sufiiciency  of  certificate,     g^  1690-1096. 
certificate  bringing  up  whole  case,    gg  1697-1701^ 
when  certificate  of  division  will  not  lie.     g§  1702-1711. 
where  the  supreme  court  is  equally  divided,    gg  1712-1715. 
qualification  of  judges  certifying,    gg  1716-1719. 
in  criminal  cases,    gg  1720-1724. 
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DOCUMENTS. 

.use  of  at  hearing  upon  the^pleadings.    g§  1782,  1 740. 

DOMICILE. 

law  of.    §8884. 

E. 

EJECTMENT. 

equitable  defense  in,  not  permitted  in  federal  courts.    §  4653« 

new  trials  in  actions  of,  by  state  court,  binding  on  federal  court.     §§  4383,  48SS. 

EQUITY.     See  Amendmenta;  Costs  and  Fees;  Jury;  New  Trials;  Parties;  Rehearing;  Review. 
abolition  of  distinction  between  law  and  equity,    g  2828. 
cross-bill  and  original  bill  are  one  cause.     §  4124, 
state  practice  in,  Hcm^b  not  apply  in  federal  courts.    §§  4647,  46o3« 

mingliog  law  and  equity.    §§  4841-485^ 

equitable  defenses.    g§  4855-4860. 
state  laws  as  rules  of  decision  in.    g  4423. 
rules  of.    gg  4866-4368. 
in  admiralty.    §^  117,  118. 
abatement  and  revivor  of  suits  in.    §^  87-44. 
motion  to  file  original  bill  in  supreme  court.    §^  1725,  1788. 
Bisnature  of  counsel  to  bill.    §§  1726,  1784. 
when  case  is  at  issue.    ^§  1727,  1785. 
right  of  defendant  to  speed  the  cause.    S§  728,  1 786. 
motioti  ior  leave  to  file  supplemental  bill.    §^  1729,  1730,  1 787-1 789. 

averments  as  to  new  parties.    ^  1 788. 

when  it  takes  tbe  place  of  an  amended  bill,     g  1789« 
new  bill  for  purpose  of  discovery,    gg  17»1,  1787. 
use  of  exhibits  and  documents  ai  Jieunng.     §§  i732,  174(l» 
source  of  practice  rules  of.    ^g  1741-1747. 
want  of  jurisdiction  in.    g^  1 1 4b- 1763. 
pleadings.    §§  1764,  1755. 

bill.     §g  1756-1760. 

Bupplemeutal  bill.    §§  1761-1768. 

crosM-bill.    g§  1764-1  no. 

biU  of  revivor.    §§  1771,  1772. 

answer,    g  1773. 

supplemental  answer,    gi^  1774,  1776. 
witneoses'  proof.    g§  1776-17\>2. 
retaining  bill  for  certain  purposes.    g§  1793,  1794. 
modifying  decree.     §.^  Htfj-lbUO. 
pro  confesso.    $«§  1801-1«15. 
attachment  for  ooutempc    g§  1816-1821. 
patent  suite.    g§  1822-1825. 
injunction.    §§  1826-1839. 

In  patent  suits.    $^^  1840-1844. 
receiver.     §§  Ib^Oy  1846. 

issues  to  jury.    g§  lb47-1874,  1973,  198S,  2010-2014^ 
form  of  proceediugs  are  flexible,     g  1975. 
exhibits,    g  1876. 
disclosure,    g  1877. 
aid  of,  by  judgment  creditor.     §  1878. 
errors  in  interlocutory  orders,    g  1879. 
special  muster,     g  Ib^. 
notice  uf  additional  defense.    §  1881. 
special  notices.     §  lbb2. 
Objections  not  stated  in  answer,    g  1888. 
claim  of  set-off,  alter  interlocutory  decree.    ]g  1884« 
improper  publication,    g  lBb5. 
waiver  of  objections,     g  lbb6. 
election  between  equity  and  law.     §  1887. 

modification  ot  interlocutory  orders.     (;g  1888,  1889.  " 

when  speedy  relief  is  necessary,     g  189u. 
colorable  conveyance,    g  1891. 
notice  of  motion,    g  189;d. 
foreclbsure  of  mortgage,     g  1898. 
allegation  as  to  particular  fact,    g  1894. 
plea  saved  to  the  hearing,     g  1895. 
exceptions  for  insutflcieucy.     g  1896. 
plaintiff  to  rely  upon  case  stated  in  bilL     g  1897. 
objection  for  champerty,    g  1898. 
in  chancery  attachment,    g  1899. 
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EQUITY — continued. 

TeceiveT  pendente  lite,    §1900. 
interest  in  suit  against  trustee.    §  1901. 
ordering  money  to  be  paid  into  court.    §  1900. 
date  of  decree.    §  1908. 

ERBOR. 

writ  of,  amendment  of.    §  592. 

new  trial  not  waived  by.    §  2578. 
abatement  of  writ  of.    g  5. 

ESTOPPEL. 

by  oath,    g  168. 

applied  to  patents.    §  4273. 

parties  interested  in  vessel  not  estopped  to  deny  truth  of  marshal's  return.    §.10d. 

EVIDENCE.    See  Demurrer  to  Evidetice;  New  Trial;  Production  of  Books  and  Papers, 
practice  as  to  in  admiralty.    g§  158-175. 
in  equity  suits.    §§  1776-1792.  . 

state  practice  as  to.    §§  4752-4771. 

EXECUTION. 

in  admiralty,  issuance  of  upon  affirmance  of  decree.    §  197. 
in  admiralty,  postponing.    §  181. 
state  practice  as  to.    g§  478^-4751. 

EXECUTOR.    See  Administrator;  Parties. 

EXHIBITS. 

use  of  a  hearing  upon  the  pleadings.    §§  1782,  1740l» 
annexed  to  bill  in  equity.    §  1876. 

F. 

FACTS. 

matters  of,  admitted  by  demurrer.    §  75. 

FEDERAL  QUESTION. 

question  arising  under  decree  of  federal  court  is  not  necessarily  a.    §  871 7« 

FEES.    See  Costs  and  Fees, 

FORMER  JUDGMENTS.    See  Res  Adjudicata. 

FRAUD. 

petition  for  review  after  term  allowed  on  account  of.    g§  62,  93. 

in  service  of  writ  of  process;  effect  of  removal  of  cause  to  federal  court    g§  4197, 
4202,  4208. 


G. 


GARNISHMENT. 

api)eal  in.    §  94. 

in  admiralty.    §§  262-266. 


H. 


HUSBAND  AND  WIFE. 

as  parties  to  suits.    g§  2742-2744. 


I. 


IGNORANCE. 

of  fact,  relief  for  failure  of  security,  not  given  for.    §g  52,  78. 

IMPRISONMENT. 

for  debt ;  state  practice.    §§  4771-4777. 

INFANTS. 

as  parties  to  suits.    §§  2722-2724. 
in  admiralty.     §§  J316U-8162. 
removal  of  causes  by.     §§  8^18,  8S27,  8829,  8880,  8888. 
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INFORMATION. 

amendmeDts  of.    §§  806-815. 

INITIALS. 

namiDg  by,  in  libel.    ^  148. 

INJUNCTION. 

in  patent  suits.    §§  1840-1844. 

right  of  intervenors  to.    §  8581. 

against  state  officers ;  parties.     §§8181,8183. 

▼aoating  and  modifying  after  cause  is  removed  to  federal  court.    §§  4199,  4200,  4S06- 

4308. 

against  further  proceedings  in  state  court  after  removal  of  cause  to  federal  court. 

^g  4000,  4005,  4006,  4034-4086. 
dismissal  dissolves.    §  1640. 
dissolution  of  when  the  Corporation  becomes  extinct,    g  2818. 

INSOLVENCY. 

laws  of  states  as  to.  .§§4778-4784. 

INSTRUCTIONS  TO  JURY.    See  Jury. 

INTERLOCUTORY  ORDERS  AND  DECREEa    See  Equity. 

INTERROGATORIES. 

in  admiralty.    §  171. 

INTERVENTION. 

right  to  and  mode  of  in  Iowa.    §  8528. 

petition  of  is  in  the  nature  of  a  suit  against  defendants,    g  8580. 

right  of  interveners  to  an  injunction,    §  8581. 

right  of  removal  of  causes  of.    §§  SSIS-^^IS,  8526  et  seq.,  8610. 

in  admiralty.     g§  814-827. 

ISSUES.    See  Equity. 

J. 

JOINDER.    See  Parties. 

of  parties  in  admiralty.    §§  318,  214. 

of  libels  in  rem  and  in  personam.    g§  215-280. 

JUDGMENTS     See  Admiralty;  Decree;  Res  Adjudicata.  , 

opening  of  in  Wisconsin,  rendered  by  default,    g  4656. 
state  practice  as  to.    §,^  4788-4751. 

on  referee's  report,  entry  by  clerk  without  rule.     S  8848. 
by  divided  court,  is  as  effectual  as  one  by  a  united  court.    §  2842. 

JURISDICTION.    See  Admiralty;  Equity;  Removal  of  Causes, 

consent  cannot  give,  though  admissions  of  facts  will,    g  8519. 
rule  as  to,  when  it  depends  upon  the  character  of  the  parties.    §  4112. 
doctrine  of,  explained,    g  8225. 
obtained  by  appearance,    g  188. 

JURY. 

1.  Jury  and  Jurobs. 

2.  Trial  bt  Jurt. 

8.  ilvbtructionb  to  jurt. 
4.  QcxamoMB  roR  Jury. 

1.  JuKT  AND  Jurors. 

qualification  of  marshal  to  sumuion.    ^  1927. 
mode  of  procurincr  jurors,     ^g  1928-1931. 
qualiacations  of  jurors.     §§  lu8:>'1947. 
challenges.    g§  1961-1969. 
peremptorv  challenges.     ^^  1904,  1906. 

causes^for.     gj5  1905.  1007. 
juror  should  disregard  private  knowledge,    g  1908. 
recital  that  the  jury  were  '*  duly  sworn"'  is  sufficient    §  1909 
question  by  jury  during  trial,     g  1910. 
polUng  jury,     g  1911. 

jury  may  return  to  ask  questions,  when.     g§  1912,  1918. 
from  what  district  to  be  returned,    g  1914. 
compensation,     gg  1915-1917. 
colored  jurymen,     gg  1918,  1919. 
separation  of  jury,    g  1920. 
refusal  of  juror  to  be  sworn,    g  1921. 
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JURY,  Jury  and  Jurors  — continued. 

jury  not  required  to  state  how  result  obtained.    §  1923. 

oath  of  loyalty.     §  1923. 

overruling  objection  to  one  who  did  not  sit  as  juror.    §  1924. 

discharging  jury.    §  1925. 

deposition  in  jury  room,    g  1926. 

misconduct  of  jury.     «5§  1927-1956. 

illness  of  juror.     ^§  19.*>7,  1958. 

special  verdict.     g§  1959,  1960. 

2.  Trial  by  Jury. 

meaning  of  the  words.     §  1984. 

wager  of  law.     §  1985. 

waiver  of  jury.    §§  1970.  1971,  197d-]979,  2004-2009. 

how  discretion  as  to  granting,  may  be  exercised.     §  1986. 

assessment  of  damages.     §§  1972,  1980,  1981,  199S,  1999. 

right  as  a  test  against  admiralty  jurisdiction.    §  1987. 

retrial.    §  1988. 

suit  against  the  government,    g  1989. 

in  equity.    ^§  1847-1874,  1973,  1982,  2010-2014. 

in  admiralty.    §§  2015-2028. 

before  a  justice  of  the  peace.     §§  200S,  2009. 

where  right  does  not  exist.    §§  '2000-2003. 

in  case  of  seizure  under  internal  revenue  laws.    §§  1974,  1983,  2039-2<M4. 

value  of  foreign  money,     g  1990. 

warrant  of  distress  against  United  States  officers,    g  1991. 

constitutional  provisions.    ^  1992-1997. 

8.  Instructions  to  Jury.    See  New  TriaL 
excluding  part  of  testimony.     §  2035. 
on  a  writ  of,  inquiry,     g  2036. 
as  to  bad  plea  not  demurred  to.     g  2037. 
requesting  same,  on  different  counts.     ^  203SL 
not  complying  with  prayers.     §  2040. 
meaning  ot  words,     g  2041. 
proof  to  conform  to  allegations,     g  20Jj3. 
mstructions  assumed  to  be  applicable.     §.^  2043,  2044 

misleading  as  a  whole.     §  2045. 
courts  not  bound  to  modify,     t;  2046. 
striking  out  evidence.     §j§  2047,  2048. 
facts  justifying  a  presuuiption.     §204U.         * 
party  requesting  cannot  object,     g  205:). 
lindmg  in  accordance  with;  presuuiption.     §  2051. 
.    non-jomder  of  plaintiff.     ^  2052. 
immaterial  points.     §  2053. 
argument  after  instructions,     g  2054. 
instruction  inconsistent  with  itself,     g  2055. 
law  questions  not  to  be  submitted  by.     §§  2056-2058. 
directing  a  verdict.    §.:;  2059-2087. 
form  ot  may  be  determined  by  court,     gg  2088-2099. 
upon  hypothetical  questions,    gg  21 00-2 1 12. 
absuming  material  lacts  to  be  proven,     g,^  2113-2123. 
where  no  specitic  instructions  are  requested,     g.^  2124-2180. 
on  questions  of  facts,    gg  2131-2156. 
court's  expressions  as  to  facts,     g;:^  2157-2166. 
substantially  correct  when  taken  as  a  whole,     gg  2167-2175. 
where  not  prejudiced  by  erroneous  instructions,     gg  2176-2185. 
ambiguity,     gg  2186-2188. 

where  several  are  asked  in  one  prayer,     gg  2189-2194. 
errors  waived  by  failure  to  object,     gg  2 195-219  <. 
after  retirement  of  jury,     gj^  2iy8-2:i01. 
construction  of  written  instruments,     gg  2202-2208, 

4.  Questions  j"or  Jury, 

province  of  jury  to  decide  facts,     gg  2209-2212,  , 
questions  properly  submitted,     gg  '4Z 1 3-2V85. 
questions  not  in  province  of  jury,     gjj  2286-2304.       ' 

construction  of  written  instruments.'    gg  2305-3313. 
credibility  of  witnesses,     gg  2314-2318. 
mixed  questions  of  law  and  fact,     g^  2319-3323. 
questions  as  to  negligence,     gg  2324-2328. 
evidence  all  one  way.     gg  2329-2331. 
slight  discrepancy  in  evidence,    gg  2332-2339. 
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K. 


KEEPER.    See  Costs  and  Fees. 


L. 

LACHES. 

ia  admiralty.    g§  251^261. 

LIBEL.    See  Admiralty;  Amendments. 
amendments  to.     ^§  798-804. 

LIENS. 

mechanics*;  laws  of  Iowa  as  to.    §  3643. 

agreement  of  debtor  to  pay  out  of  particular  fund  does  not  vitiate  creditor  a  lien. 

§  3643. 
in  admiralty.    §§  385-^68. 

LIMITATIONS. 

statute  of,  how  amendments  affected  by.    g  696. 
in  admiralty.     §§252-261. 

LIS  PENDENS. 

when  doctrine  of  not  applicable.    ^  4894. 
operation  of  doctrine  uf  as  to  dismissal.     §  1688. 

LOCAL  LAWS,    See  State  Laws  as  Rules  of  Decision. 

LOST  PAPERS. 

practice  as  to.    §§  5058,  5059. 

M. 

MANDAMUS. 

abatement  of  writ  of.    g  14. 

MANDATE.  '        ««.. 

no  discretion  in  execution.    ^§  2340,  2841. 
effect  of.     §§2343-2349. 

construction  of  by  lower  court.     §^  2350-2853. 
moditication  by  lower  court.    §  2353. 
enforcement  of.     g  2854. 
amendment  of.     §  2855. 
new  mandate.    ^  2350. 
improper  execution  of.     §§  2857-2359. 
where  mandate  will  run.     §  2360. 
withdrawal  of  demurrer  in  lower  court.    §  2361, 
errors  pointed  out  in.    §  23(52. 
construed.     §2363. 

not  necessary  to  fix  liability  on  appeal  bond,    §  2364. 
does  not  fix  liability  of  stipulators.     §  2365. 

MARITIME  TORTS.    See  Admiralty. 

admiralty  has  jurisdiction  of.     g§  127,  128. 

* 

MARRIAGE.  . 

abatement  of  action  by.    §  3. 

MARRIED  WOMEN.    See  Huabatid  and  Wife. 

MARSHAL    See  Admiralty;  Costs  and  Fees, 
fees  of.     §§1509-1530. 

^^^^l^mnnis  et  recta  senientia  est,  in  rebus  immobilibtis  esse  jus  lod  in  quo  bona  sunt  sita. 

§4887.  o  ^«/v« 

ignorantia  legis  ueminem  excusat.    §  4203. 

lex  non  cogit  ad  impossibilia.    §  5J800.  ^ 
stare  decisis  et  non  quieta  mover e.    g  8700. 

MECHANICS'  LIENS. 

^^"^agrSn?  of  dfbtor^to  payout  of  specific  fund  does  not  vitiate  creditor's  lien. 

§  8648. 
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MISNOMER. 

in  admiralty  pleadiogs.     §  144. 

MORTGAGEE.    See  Parties, 

MORTGAGES. 

taking,  from  owner  as  collateral  security,  does  not  discharge  surety.    §§  55,  79. 
rights  of  mortgagee  in  admiralty  sale.    $;  459. 
sale  under,  when  mortgagee's  interest  not  cut  off  by.    §  8644. 

given  by  railroad  to  secure  bonds,  includes  all  present  and  after-acquired  property. 
§  8538. 

MOTION.    See  Production  of  Books  and  Papers, 
practice  as  to.    §jj  506U-5064. 
to  quash  bail.     §  1014. 

effect  of  former  in  attachment  of  vessel.     i5 106. 
for  leave  to  tile  a  supplemental  bill,    gg  1729,  1730,  1787-1739. 

N. 

NAME. 

christian,  practice  as  to.    §  Slid, 
naming  by  initials.    §148. 

NEGLIGENCE. 

uf  counsel,  not  ground  for  setting  aside  default    §  8454. 

NEW  TRIAL.     See  Rehearing;  Review, 
generally.     g§  2547-255.). 

not  unconstitutional.     S$^  2366,  2367,  337S-2880. 
apparent  misunderstanding  on  part  of  jury,     g^  2368.  2881. 
bill  to  secure,  at  law.     i5§  2369,  2370,  2882,  28S8. 
after  two  concurring  verdicts.     g§  2371.  28»4. 
not  granted  after  mandate.     t;§  2372,  2885,  2557. 
impropriety  of  jury.    §g  2873,  2886. 
discussion  of  evidence  by  jury.    g§  2374,  2887. 
affidavits  of  jurors  on  motion  for.     g§  2375,  2388,  2688, 
verdict  against  evidence,  sympathy.     ^§  2376,  2889. 
instructions  probably  erroneous.     {5§  2377,  2890. 
granting,  matter  of  discretion,     gi^  2391-2394. 
successive  new  trials,     gg  2395-2397. 
division  of  court  as  to.     g§  2398-2400. 
verdict  against  evidence.  '^  ^^  2401-2430. 
new  evidence,     gg  2431-245*5. 
excessive  damages.     g§  2456-2473. 
surprise.     g§  2474-2480. 
•misoehavior  of  jury,     gj^  2481-2487. 
various  grounds.     g§  2488-2503. 
insufficient  grounds  for.     g§  2504-2529. 
smallness  of  verdict.     g§  2530-2532. 
affidavits,     g.::?  2534-2530. 
issue  in  equity.     §g  2537-2542. 
the  court  of  claims,     gg  2543-2546. 
default.     §2656. 
on  whose  application.    §  2558. 
judgment  should  be  signed.     §  2559. 
lort  cases,     g  2560. 
after  referee^s  report.    §§  2561-256^ 
remitting  excess,     gg  2564,  2565. 
exceptions  to  be  waived.     §  2566. 
judges  in  a  foreign  district,     g  2567. 
state  statute ;  ejectment.     §§  2568,  2569. 
instructions  to  be  reported,     g  2570. 
opinion  on  motion,     g  2571. 
errors  lo  be  corrected,     g  2572. 
in  a  revenue  case,    g  2573. 
form  of  reporting  testimony,    g  2574. 
general  verdict  on  several  counts,     g  2575. 
at  same  term.    §  2576. 
claim  newly  put  in.    §  2577. 
not  waiver  of  writ  of  error.    §  2578. 
judgment  of  predecessor.    §  2579, 
postponed  judgment.    §  2580. 
to  allow  new  parties,    g  2581. 
after  term.    §  2583. 
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NEW  TRIAL— continued. 

execution  on  part  of  judgment.    ^  2583. 

before  same  jury,    g  2584. 

notice ;  waiver  of.     §  2585. 

objections  to  testimony  formerly  admitted.    §§  2586,  2587. 

motion,  how  made,    g  2588. 

two  motions  at  same  time.    ^§  2580.  2500. 

allowed  the  government.     ^^  2501-2598. 

civil  case  to  recover  a  penalty..    §  2594. 

after  several  terms.    §  2505. 

rules  as  to  in  state  court,  as  of  course.    g§  4883,  4888. 

power  of  court  to  limit  to  certain  issues.     J)  4944. 

rule  as  to.    §  8352. 

NOMINAL  PARTIES.    See  Parties;  Removal  of  Causes. 

NON-RESIDENTS.    See  Removal  of  Causes, 

NONSUIT. 

when  plaintiff  has  the  right  to.    §§  2506,  2602. 

test  of  plaintiff's  rights.    §§  2507,  2608. 

plaintiff  on  appeal.     g§  2408,  2604. 

peremptory,  cannot  be  ordered.    §§  2600-2615. 

does  not  bar  subsequent  action.    §g  2616-2624. 

not  a  judgment  on  the  merits.     §§  2500,  2605. 

opinion  of  court  granting  is  no  part  of  record.    §  2608. 

taking  off  nonsuit,     gg  2600,  2601,  2607,  2608,  2084-2687. 

when  nonsuit  will  not  be  granted.    t^§  2625-2<>88. 

as  to  one  of  several  plaintiffs,    g  2688. 

entry  of.     g  2689. 

writ  of  error  will  not  lie  from,    g  2640. 

not  used  in  court  of  claims,    g  2ti41. 

NOTICE.    See  Lis  Pendens;  Production  of  Books  and  Papers 
in  removal  of  causes,     g^  8887-8890. 
of  sale  iu  admiralty.     $^§  458,  467. 
of  seizure  of  vessel,     g  125. 

NUNC  PRO  TUNC. 

practice  as  to.    gg  5065-5060. 

O. 

OATH.    See  Jury, 

under  pre-emption  law.    g  5118. 
estoppel  by.    g  168. 

OREGON. 

abatement  of  suit  by  loss  of  interest  in.    §  88. 


P. 

PAPERS,  PRODUCTION  OF.    See  Production  of  Books  and  Papers, 

PARTIES.    See  Removal  of  Causes. 

1.  At  Law. 

2.  bf  E^riTT. 

8.  In  AnnTmiflT. 

1.  At  Law/ 

proper,  when  suits  are  revived.     §;^  0-14. 

all  covenantees  to  join  in  suit,     ^g  2642,  2641). 

suit  by  survivor  of  joint  obligees.     ^i$  2048.  2050. 

all  obligees  to  join  though  not  all  beiietited  by  the  bond.     §g  2644,  2651. 

suit  on  judgment  against  joint  defendants,     g.^  2645,  26d2. 

joint  obligors  to  be  made  parties,     g^  2846,  26*>3. 

suit  against  joint  defendants  when  only  one  was  taken,     gg  2617,  26d5« 

suit  by  executor  of  decease<l  partner,     gg  2648,  2656. 

joinder  of  plaintiffs,     i^g  2057-2662. 

joinder  of  defendants,     gg  2668-26':>0. 

joint  and  several  liability,     ^g  2C81-2680, 

m  whose  name  suit  to  be  broughr.     gg  26':i7-2704. 

real  party  in  interest,     gg  2705-2715. 
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PARTIES,  At  Law  —  continued. 

description  of  person.    §^  271&-2721. 

infants.     ^§  2722-2724. 

principal  and  agent.     ^§  2725-2730. 

partners,    ^g  2731-2735. 

administrator  and  executor,     gg  2736-2741. 

husband  and  wife.     $;^  2742-2744. 

ejectment,     gg  2745-2749. 

substitution  of  party.     j$  2750. 

citizenship  of  co-defendant,     g  2751. 

municipal  corporation.     §  2753. 

citizenship  of  party  decides  junsdiction.    §  2754 

representative.    §  2755. 

law,  equity  and  admiralty.    §  2756. 

who  are  parties.     §  2757. 

action  for  penalty.    §  2758. 

necessary  party  not  joined.    §  2759. 

petition  for  confirmation  of  tide  to  land.    §  2760. 

Minnesota  stotute.     §  2761. 

claimant  of  land  not  necessarily  a  party.    §  2762. 

substitute  party,     g  2763. 

necessary  party,    g  2764. 

foreign  sovereign.    §  2765. 

2.|In  Equity. 

decree  does  not  affect  persons  not  parties.    §§  2766,  2790-2703. 

absence  of  necessary  parties.    ^§  2767,  2  790-:^  792,  2795,  2798,  2832-2940. 

formal,  necessary  and  indispensable  parties.     ^§  2768,  2790,  2797,  2::$27-2S31. 

joint  owners  Indispensable  in  a  suit  to  cancel  title  deeds.     ^^  2769,  27i>^-2800. 

decree  as  to  persons  not  parties.    §§  2770,  2801. 

strangers  cannot  claim  benefit  of  a  decree,     p  2771,  28^** 

new  parties  on  their  own  petition,     gg  2772,  2803. 

strangers  cannot  join  in  suit.     §^  277 i$,  2804. 

prior  mortgagee.     §g  2774.  2778,  2805,  280G. 

Oecree  iu  aubence  oi  necessary  parties.     >$^  2775,  2S08. 

stockholders  to  join  corporation  as  defendant.    §.^  2776,  2807. 

all  trustees  are  not  indispensable  in  suit  by  bonaholJers.    g.:^  2777,  2803,  2S09« 

corporation  as  party  in  suit  against  stockholder.    §g  2779,  2811. 

joint  tort-feasors.    §§  2780,  2812. 

partners.     ^^  2781,  2813,  2815. 

dissolution  of  defendant  corporation.    g§  2782,  2816. 

assignee.    g§  2783,  2817. 
stranger,  when  admitted,     gg  2784,  2819. 
trustee  sufiiciently  represents  ceatuis,    %i  2785,  2820,  2821. 
trustees  and  cestuin  que  trust,    gg  2896-2905. 
a8:jiguee  of  chose  in  action,     g^  2786,  2822,  2828. 
suit  for  infringement  in  name  of  party  in  interest.    §§  2787,  2824. 
United  States  as  plaintiff.     g,<^  2788,  2h25.  • 

United  States  as  party,     gg  2789,  282tt. 

numerous  partieb,  suits  by  one  in  behalf  of  a  class,     gg  2841-2857. 
new  parties.     $^g  Si858-2b67. 
quasi  parties,     ^g  2668-2871. 
strangers,     g^  2«72-2861. 
parties  out  ot  the  jurisdiction.    §§  2882-2895. 
proceedings  in  ctise  of  defective  parties.     ^  2906-2916. 

decree  affecting  right  of  absent  parties.     g§  2917-2933. 
objections  lor  defect  of  parties,     g^  2934-2948. 
joinder  of  plaintiffs,     gg  2949-2966. 
joinder  of  defendants,     gg  2967-2987. 
necessary  parties,  generally.     Jig  2988-^031. 

in  foreclosure  suits,     g.:^  8032-3038. 

suits  to  set  aside  conveyances.     g§  3039-3045. 

trustees,    g.^  3040-3049. 

corporations  and  stockholders.     g§  3050-3059. 
who  are  not  necessary  parties,  generally,     gg  3060-8106. 

stockholders.     ?;§  3107-3111. 

senior  and  junior  incumbrancers,     gg  3112-3118. 
bill  in  name  of  attorney -general,    g  3119. 
intervention  of  attorney-general,     g  3120. 
fictitious  name,     g  3121. 
assignee  of  surviving  partner,     gg  8122,  3123. 
notice  lo  party  not  lound.     g  3124. 
appearance  of  party  not  served,     g  3125. 
defendants  in  cross-bills,     g  3126. 
lunatic,     g  3127. 

personal  representatives  of  heirs.    §  3128. 
how  made  defendant,    g  3129. 
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PARTIES,  In  Equity  — continued. 

bill  to  redeem  in  Texas.     i$  3180. 
injunction  against  state  olficers.    §§  8131,  8183. 
,  defendants  in  amended  bilL    g  31831 
defendant!}  not  interested  in  suit.     §  8184. 
assignment  of  interest  pendente  lite,    g  3185. 
want  of  parties  in  a  bill  without  equity,     i^  8136. 
persons  improperly  made  parties.    §  3137. 
partition  of  real  estate.    §  3138. 
attorneys  made  parties,    g  3139. 
husband  as  prochein  ami,    §  3140. 
nominal  parties.    §  8141. 

administrator;  bill  for  specific  performance.    §8143. 
bill  ot  revivor  against  administrator,    g  3143. 
right  of  corporation  to  sue.    g  3144. 
suit  by  one  co-tenant,    §  3145. 

libel  for  benefit  of  self  and  insurers.    §§  3146,  8151-8158. 

part  owner  of  vessel  to  join  in  suit.    ^^  3147,  8154. 

practice  resembles  equity  rather  than  law.    ^^  3148,  8155. 

where  some  part  owners  refuse  to  join,     g^  8149,  8150. 

amendment  not  to  substitute  new  libelant.    §§  3150,  8157,  8158w 

necessary  parties.     §  3159. 

minor.    §§  3160-316^. 

true  owner.    §^  3163. 

agent.     ^§  8164-3166. 

mortgagee.     gi«  3167-3171. 

assignee.     g§  3172-3175. 

underwriter.     J^g  3176-3179. 

aliens,     g^  3180.  3181. 

trustee.     §  3162. 

ignorant  savage,     g  8183. 

suit  for  self  and  others.     §g  8184,  8185. 

jomder.     gg  3186-3196. 

on  appeal,    g  3107. 

same  party  plaintiff  and  defendant,     g  8198. 

the  party  in  whom  stands  the  lecord  title,     g  8199. 

steamboat  cannot  be  appellant,     g  3200. 

inforinatioutt  for  seizure  upon  land,     g  3201. 

seizing  officer  as  party,     g  c202. 

defendants  may  assume  character  of  libelants,     g  3209L 

party  losing  his  interest,     g  3204. 

irregular  process,     g  3205. 

one  who  has  indemnified  claimant,    g  8206. 

PARi'l.'ERS. 

as  parties  to  suits  at  law.    gg  2781-2785. 

in  equity,     gg  2781,  2818,  2815. 
removability  of  suit  against,    gg  4111,  4125. 

PATENTS. 

suits  involving.    §§  1822-1825. 

injunctions  in.     gj^  1826-1889. 
suits  for  infringements,  parties,    gg  2787,  2824. 
assignment  of  in  consideration  of  tariff,  valid,     g  8844. 
estoppel  applied  to.    g4278. 

PENDENCY  OF  ANOTHER  SUIT.    See  Plea  in  Abatement. 
generally,     gg  3227-3236. 
suit  in  foreign  jurisdiction,     gg  3307,  8213. 

where  plaintiff  has  attached,     gg  3208,,  8217. 
suit  in  state  and  federal  court  of  siiuie  district,    gg  8209,  8218-8220,  324&-3250. 
suits  must  have  same  object,     gg  3213.  8224,  3257-3266. 
replevin  in  state  court  and  libel  in  rem  in  admiralty,    gg  u214,  822^ 
doctrine  of  concurrent  jurisdiction  explained,     g  8225. 
suit  in  different  federal  courts,    gg  32i0,  8221,  3251. 
recovery  in  another  court,     gg  32il,  8222. 

equitable  action  in  state  and  federal  court,     gg  8212,  8223,  3267-3269. 
form  of  plea,     gg  3237,  3238. 

suit  pending  in  state  court  of  another  district.     §g  8289-3245. 
pendency  of  creditor's  bill,     g  3252. 
counter-claim  or  set-off.     g  3253. 
probate  proceedings,     g  8254. 

pendency  of  action  before  a  court  of  inquiry.    §  8255. 
.   trustees  and  stockholders,    g  3256. 
in  admiralty,     gg  3270-3275. 
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PENDENTE  LITE.    See  Lis  Pendens. 

PEREMPTORY  CHALLENGE&    See  Jury. 

PERSONAL  PROPERTY. 

rolling  stock  is.    g  8522. 

PETITION.    See  Amendments;  Bemoval  of  Causes. 

PLEA.    See  Pendency  of  Another  Suit. 

to  the  jurisdiction,  is  not  to  be  considered  dilatory  or  captions.    §  4848. 
plea  to  the  jurisdiction  is  a  withdrawal  of  a  previous  plea  in  bar.    §  4011. 
for  want  of  parties  is  a  plea  in  bar,  not  abatement.    §  2794. 

PLEA  IN  ABATEMENT.     Sefe  Pendency  of  Another  Suit. 

need  not  be  accompanied  with  certificate  of  attorney  that  plea  is  well  founded.   §  8218. 
that  alleges  another  action  is  pending  is  sufficient.    ^  821!K 

matters  in  abatement  and  bar  may  be  set  up  in  same  answer  in  Wisconsin.    §  8216. 
right  to  interpose  in  cause  removed  to  federal  court.     g§  4198,  4204,  420a. 

PLEA  IN  BAR. 

plea  to  the  jurisdiction  is  a  withdrawal  of  a  previous  plea  in  bar.     g  401 1. 

matters  in  abatement  and  bar  may  be  set  up  in  same  answer  in  Wisconsin.    §  8216. 

PLEADING.    See  AdmircUty ;  Amendments ;  Equity. 
in  admiralty.    g§  144-157. 
in  federal  courts,  state  practice.     §§  4726-4783. 

PRACTICE.    See  Admiralty;  Equity;  State  Laws  as  Rules  of  Decision;  State  Practice  in 
Federal  Courts. 
advancing  on  docket.    §§  5017,  5018. 
affidavits.     ,:^f$  50 1 9-5024. 
argument.     g.:i  5025-5034. 
attorneys.     §^  50b5-504l. 
consolidation  of  actions.    g§  5042-5047. 
discretion,     gi^  5048-5049. 
judges,     gg  5050-5052. 
judgments.     ^§  5058-5057. 
lost  papers,     g.;^  5058,  5059. 
motions.    §§  5060-5064. 
nunc  pro  tunc,    §^  5065-5069. 
open  and  close.   *g§  5070-5079. 
record.     §Ji  5080-5086. 
time,    gg  O087-5090. 
waiver.     g§  5091^096. 
sources  of  practice.    g§  5096-5098. 
acts  presumed  to  be  rightly  done.    §  5099. 
petition  for  discovery  in  action  at  law.    $^  5100. 
attachment  for  payment  of  money.    §  5101. 
comni.ssion  of  rebellion,    g  5102. 
assignment  ordered  by  court,    g  5103. 
order  of  seizure  and  sale,    g  5104. 
ffiing  of  demurrer,    g  5105. 
invalid  order,    g  5106. 

action  to  recovery  penalty  under  section  8490,  Revised  Statutes.    §  6107. 
feigned  case,    g  5108. 

when  to  be  tried  in  District  of  Columbia,    g  5109. 
strikmg  out  frivolous  plea,    g  5110. 
surprise.     §5111. 

court  to  act  in  term  time,    g  5112. 
stay  of  proceedings.    §5118. 
unauthorized  entry  by  clerk,    g  5114. 
return  in  obedience  to  order,     g  5115. 
christian  name,    g  5116. 
two  points  raised  upon  record.    §  5117. 
oath  under  pre-emption  laws,     g  5118. 
complex  report.    g5119. 
where  one  btate  sues  another,    g  5120. 
one  party  defendant  cannot  compel  another  to  follow  hini  lifto  the  federal  court.   §  41 1 6. 

PRINCIPAL  AND  AGENT. 

as  paities  to  suits,    gg  2725-2780. 

PRINCIPAL  AND  SURETY.    See  Bond. 

amendment  of  libel  in  admiralty  does  not  affect  liability  of  sureties.    §g  542,  556,  55 7. 
f  ffect  of  amendments  in  pleadings  as  to  snrety.    gg  816-818. 
amendments  in  admiralty  not  to  affect  undertaking  of  surety.    §§  54,  78. 
surety  not  discharged  by  taking  mortgage,     gg  55.  79. 
admiralty,  new  sureties  ordered.     gg56,  82. 
surety  in  cross-libel,    gg  57»  83. 
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PRIORITY. 

of  rights,  in  admiralt  j.    §§  484-488. 

PRIZE  CASES.    See  Admiralty, 

practice  as  to.     §§  294-304.  I 

PRIZE  COURTS.     See  Admiralty. 

PROCESS. 

by  attachment ;  state  practice.    §§  4738-4787.  | 

when  personal  service  on  infant  is  necessary.    §  8828. 

substitute,  service  on  attorney  in  bill  to  obtain  new  trial.    §  2888. 

federal  courts  cannot  effect  constructive  service  of,  on  non-residents.    §  2814. 

PROCTOR. 

authority  of.     ^§  241-43. 
affidavit  by.    §  72. 

PRODUCTION  OF  BOOKS  AND  PAPERS, 
in  general.    ^§  3301-3310. 
not  governed  by  state  practice.    |$§  8276,  8280. 
method  of,  rests  in  discretion  of  court.    §.^  3277,  8286. 

when  to  be  exercised.     |i§  3281.  8:S98, 3298. 
production  before  trial     ^§  3282,  8294. 
how  to  obtain  nonsuit.     ^^  3283,  8296. 
granting  order  to  produce  on  affidavit.    ^.^  8284.  3298. 
proceedings  to  compel  production.     §§  3317-3321. 
what  books  and  pupers  may  be  demanded.     ^:i  3822-8386. 
form  of  motion  and  notice.     g§  3278.  8287,  Htti^,  3311-3316. 
sworn  copies.     §^  3279,  3289. 
power  to  nonsuit  or  default.     §  8280. 

production  of  letter  as  part  of  contract  in  admiralty.     ^§  3283,  8800. 
'*  require  '*  in  fifteenth  section  of  judiciary  act.     g  3290. 

notice  to  produce,  etc.,  at  common  law  lays  foundation  for  secondary  proof.    §  8291. 
of  banks  and  other  corporations.     §  8295. 

PROPERTY. 

personal,  rolling  stock  is.    g  8522. 


Q. 


QUESTIONS  FOR  JURY.    See  Jyery. 


R. 

RAILROADS. 

mortgage  given  by,  to  secure  bonds,  includes  all  present  and  after-acquired  property. 

^  8528. 
rolling  stock  is  personal  property.    §  8522. 

REAL  PARTIES.    See  Parties;  Removal  of  Causes 

RECEIVER. 

when  court  may  refuse  to  appoint     g  1846. 
decree  respecting;  appeal.     ^  1845 
peTidente  lite    §  190u. 

RECONVENTION. 

in  admiralty.    g§  244-251. 

RECORD. 

practice  as  to.  ^g  5080-45097. 
amendments  of.  gg  558-508. 
opinion  of  court  in  granting  nonsuit  is  not  a  part  of.    g  2806i. 

REFERENCE.  % 

in  general.     §;$  8422-34:^1. 
by  consent.     $;§  3340,  8349. 
by  consent,  at  law.    ^^  3337,  8344  et  seq. 
referee's  report.     ^^  33:5,  8848,  8847. 

form.     gj5  3370-^3:i«l 
proceedings  on  referee's  report.     Sg  33S3-3385. 
exceptions  and  objections  to  report.     ^^  8846,  8386-8401. 
revision,  recommital  and  setting  aside,    ^g  3402-3421. 
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REFERENCE  —  continued. 

judgment  may  be  entered  on  referee^s  report  without  rule  for  that  purpose.    §  8848. 

proceedinf^s  upon.     ^§  3354-3359. 

what  matters  will  be  referred,     g^  3360-3369. 

authority  of  referee;  what  matter  may  be  considered.     «?§  3370-3375. 

report  having  effect  of  judgment  by  consent.     ^  3339,  3845,  3^48.   • 

arbitrators  not  sworn.     (^^  3341,  38o0. 

award  by  two  out  of  three.     §§  3342,  3351. 

application  of  master  in  admualty  for  directions.     §g  3343,  8353. 

ill  admiralty.     gi5  3432-3438. 

trial  by  referee  in  United  States  court  is  legal,     g  3845. 

to  experts  in  admiralty.     ^  193. 

'  to  commissioner  by  supreme  court.     §  207. 
to  commissioner.     §§  328-334. 

REFORMATION. 

of  contract  in  admiralty,    g  129. 

REHEARING.    See  New  Trial;  Eeuiew. 
in  general.     g§  8465-3476. 
application  not  ex  parte.    g§  8439,  3450. 
petition  may  be  submitted  without  argument.    §g  8440,  8461. 
when  it  may  be  asked.     §g  3477-3480. 
not  granted  after  expiration  of  term.     §g  3444,  8455. 
final  decree;  bill  of  review.     §§  3458,  3457. 
suspending  operation  of  interlocutory  decree.     g§  3445,  3458. 
riglit  to,  after  interlocutory  decree.    g§  3446.  84o9. 

application  after  cause  has  reached  appellate  court.    §§  3448.  3401, 3462. 
English  practice  not  adopted,     g^  3441,  3452,  3462,  3404. 
cause  heard  by  justice  of  supreme  court.     ^  3442. 
newly-discovered  evidence,     gg  3443,  34S3-350I. 

affidavit  not  sufficient,  proof  necessarv.     gg  3447,  3460. 
certificate  of  counsel  not  sufiicient.     gg  3449,  3403,  8404, 3481,  3482. 
proceedings  on.    g  3458. 
practice  in  supreme  court,    g  3451. 

in  circuit  court,     g  3453. 
insufficient  grounds  for.     g,:^  3502-3506.  / 

in  admiralty,     gg  3507-35l;i5. 

REMOVAL  OF  CAUSES. 

1.  In  General. 

S.  On  Ground  of  Citizenship. 

8.  On  Ground  or  Subject-matter. 

4.  Procedure. 

5.  When  PETrnoN  Should  be  Filed. 

6.  When  Federal  Jurisdiction  Attachbs. 

7.  Amount. 

8.  Original  and  Auxiliary  Suns. 
0.  Separable  Ooktroversies. 

10.  Validity  and  Effect  of  Prior  PRocEEDixas  nv  State  Comer. 

1.  In  General. 

record  destroyed  by  fire,    gg  3513,  3519,  3520. 

from  district  to  circuit  court,     g  4$)41.  ' 

statute. as  to;  statement  uf.    g4llD. 

act  of  1875,  either  party  may  iiave.     g  4120. 

final  judgment  in  supreme  court  of  state  bars  removal.     §  4310. 

what  record  siiould  show  to  obtain.     §  3520. 

consent  cannot  give  jurisdiction,  though  admissions  may  establish  facts  which  give, 

§3579. 
pobsessiun  of  trustee  under  order  of  state  court,     gi;?  3514,  3521. 
when  intervenors  may  remove,     tig  3ol5-35iy,  3520,  3610. 

on  ground  of  local  prejudice.     $5  3527. 
filing  a  petition  for  removal  ipso  facto  removes  the  cause.     §  3529. 
when  and  how  suit  is  removed.     §  3G29. 
by  act  of  April  20,  1871.     J^  3532. 
when  federal  court  acquires  jurisdiction.     §  8333. 
into  what  court  to  be  removed.     §  3534. 
when  one  party  is  substituted  for  another.     §§  3535,  3536. 
declaration  against  new  defendint.     §  3537. 
both  declaration  and  bill,     t^  3538. 
non-resident  defendant.     §  3539. 
under  section  12  of  judiciary  act.     §  8540. 

act  of  March  2,  1833,  as  to  habeas  corpus  and  cei*tiorari,    §  8541. 
question  of  constitutionality  of  acts  of.     §  3542. 
stipulation  for  rect-iver.     g  3543. 
when  sufiiciently  at  issue,     g  3544. 
appeal  pending,     g  3545. 
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REMOVAL  OF  CAUSES,  In  General— continued, 
removal  by  one  of  several  defen'lants.     §  8546. 
act  of  July  27,  1868,  is  constitutional.    §  8547. 
suit  to  quiet  title,     g  8548. 
territorial  courts.    §g  8549,  8508-8600. 
privilege  under  acts  of  congress.     §  3550. 
where  ntate  court  had  made  a  mistake  as  to  facts,    g  8551, 
no  distinction  net  ween  law  and  equity.    §§  8552,  8558. 
want  of  jurisdiction.     §  8554. 

incompetency  of  judge  by  reason  of  interest.    §  8555. 
right  not  lost  by  going  to  trial  in  state  court.    §  8556-8559. 
by  stipulation.     ^  3560-8568. 
proceedings  after  removal.    §g  3564-8566. 
power  to  enforce  the  right.     §§  8567-8570. 
removal  carries  subject-matter.    §g  8571,  8573. 
waiver.     g§  8578-3579. 
remanding  suit     ^  8580-8592. 
appearance.     §§  3593-3597. 
repealing  acts.     ^'§  8001-3606. 
act  of  1875.     §§  3607-8610. 
corporations.    §§  3611,  8G80.  8699,  8701,  8702. 
receiver  of  national  bank.     §  8612. 
collector  of  customs.     ^  8613. 
local  law  prohibiting  removal.     ^S  8614,  8615. 
time  to  make  application.     g§  8524,  8638. 

trial  must  have  actually  begun  when  application  was  made.    §  8689. 

2.  On  Ground  of  Citizenship. 

generally.    ^^  3648-3657,  3665,  8666,  8884. 

petition  to  show  citizenship  affirmativelv.     ^^  3616,  8024. 

twelfth  sec^tion  of  judiciary  act.     $i§  8«25,  3658-3604. 

act  of  1807  constitutional.     ^^  3617,  862(i,  3669-3679. 

change  of  residence  to  acquire  citizenship.     §.^  3618,  802. 

act  of  18G7;  all  defendants  must  be  non-residents.     §.^  3619.  8828-8083. 

act  of  1875;  parties  to  be  arranged  by  interest.    §§  3620,  8034. 

aliens,  generally.     Jig  8705-3714. 

members  of  alien  corporation.     §§  8699.  8701,  8702. 

by,  under  act  of  1875.     gj;  3700,  8703,  8704. 
assignee,  generally.     g§  8718-3725. 

act  of  1875;  aBsignee  not  be  sued  unless  assignor  could.     §§  8715,  8710. 
corporations,  in  general.     g§  8030,  3699,  8701,  8702,  o736-3750. 

citizenship  of  adopted.     §^  3726,  8728. 

doing  business  in  foreign  state.    §§  3727,  8720-8782. 
party  entitled  to  removal  but  forced  to  trial  loses  none  of  his  rights.    §§  8841,  8788- 

8735,  8700. 
state  courts  cannot  require  proof  of  citizenship.    {^^  8621,  8040. 
citizenship  at  time  of  removal  determines  right.    ^^  3622,  804o. 
separable  controversy  under  act  of  1875.    ^^  36'i3,  8040, 8047. 
jurisdiction  not  lost  because  state  court  refuses  to  assent  to  removal.     §  8782. 

or  because  petitioner  fails  to  enter  the  record  or  docket  the  cause  of  action,  g  8782. 
original  jurisdiction  of  circuit  court  under  judiciary  act.    gg  8028,  8081. 
act  of  1875.     .^^  3680-3698. 

clause  1  ut  section  2.    §  8084. 

clause  2  of  section  2.     g  8035. 
act  of  1866.     ^  3667,  8668. 

8.  On  Ground  of  Surject-matter. 
generally.     §j^  3762-3780. 
corporation  created  by  act  of  congress.     §§  8751.  8750. 

under  United  States  laws.     §^  8752,  3757,  3799-3807. 
question  of  right  to  construct  a  bridge  granted  by  act  of  congress,    ^g  8758,  8758. 
cases  growing  out  of  the  legislation  of  congresn.     ^§  3754,  375S,  3759. 
suit  to  recover  royalty  on  patent.     g§  8755.  3701. 
revenue  hiwa     ^J^  3781-3791. 
acts  during  Rebellion  by  order  of  president,    g^  3792-3790. 

4.  Procedure. 

gf  nerally.    ^g  3995-3902. 

petition,  in  general.     §i^  8080,  8814.  3S37-3S50. 

attorney  in  fact  may  file.     ^  3810. 

signature  of  attorney.     ^  3^08. 

amendments,    gg  3815,  3832. 

everv  ground  for,  must  be  sec  forth  in.    §  8831. 
bond.    ^.<  303  7,  882 1 ,  3860-3868. 

insufficient.     $5  3809. 

need  not  b/  appioved.    gSS  8911,  8825. 

not  good,  no  authuriiy  for  remanding.    §::  3822,  8823. 
removal  by  infants.    §^:§  3813,  8827,  3820,  88.iO,  3833. 
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REMOVAL  OF  CAUSES,  Procedure— continuecL 
several  defendants.     ^'|^  3891-3894. 
no  repeal  of  act  of  1867  by  that  of  1875.'  §  8S18. 
affidavit.     g§  3883-3886. 

attorney  in  fact  may  file  of  local  influence,  etc.    §  8820. 
notice.     5i§  3887-3890. 
transcript.     ^§  8869-3882. 

when  to  be  filed.     ^§  3812,  3817,  88:)5,  88ge. 

may  be  filed  nunc  pro  tunc.    §  8820. 
certiorari  to  remedy  defects,    ^g  3810,  8824. 

under  act  of  1875.    [^  8816. 
apphcation  for,  may  be  made  at  different  times  by  different  defendants.    §  41 1 7. 

6.  When  Petition  Should  be  Filed. 
generally.     §^  3913-3931. 

under  Revised  Statutes,  section  639,  and  act  of  1875.    ^§  3903.  8905,  8906-41909, 3051-3953. 
decision  of  question  of  time  reviewable.     g§  3904,  3910-8912. 
under  judiciary  act     ^g  3932,  3933. 

act  of  July  27,  1866.    ^^  3934,  4118. 

act  of  1867.     85$  39a>-8949. 

act  of  1868.    §'3950. 

section  648,  Revised  Statutes.    §  3954. 

act  of  1875.    §i5  3955-3997. 

6.  When  Federal  Jurisdiction  Attaches. 

generally.     ^J^  4012-4017. 

tiling  proper  petition.     g§  4019-4024. 

petition  allowed  to  be  filed  before  statutory  day.    ^^  8998,  4008,  4004. 

power  of  federal  courts  after  filing  of  petition  and  bond.    ^§  39tf9,  4005. 

injunction  against  further  proceedings  in  state  court.     g§  4000,  4006. 

provisional  injunction.     §j^  4034-4036. 
jurisdiction  not  dependent  on  order  of  state  court.    §§  4001,  4007. 
further  proceedings  in  static  court  void.     §§  4002.  4010. 
state  court  loses  all  control  of  cause.     ^,^  4025-4033. 

when  removal  order  is  made,  federal  jurisdiction  attaches  for  all  purposes.     §  4008. 
of  suit  removed  or  about  to  be  removed.     §  4004. 

dissolution  of  injunction ;  when  refused  before  return  day  of  removed  cause.    §  4005. 
cause  may  be  removed  although  sheriff  be  in  possession  of  property  under  order  of  state 

court.     §  4008. 
cause  properly  removed,  both  the  case  and  the  res  go  to  the  federal  court,    g  4009. 
right  not  dependent  on  order  of  state  court.    ^  4037. 
under  act  of  July  27,  1866.    §  4038. 
act  of  1875.    g§  4039-4042. 

7.  Amount. 

generally.    §§  4049-4062. 

jurisdiction  not  ousted  by  reduction  of  claim  below  required  amount    g§  4043,  4046. 

nor  by  showing  that  part  of  amount  is  made  by  assignment  of  chose  in  action,    ^g  4044, 

4047. 
amount  determined  by  plaintiff's  claim  without  regard  to  counter-claim.    §§  4045, 

4048. 

8.  Original  and  Auxiliary  Suits. 

generally.    $5§  4077-4087. 

suit  growing  out  of  a  former  suit.    g§  4063,  408<),  4070. 

suit  against  garnishee.    ^^  4064.  4072S. 

independent  controversy  in  supplemental  proceeding.     g§  4065,  4071. 

action  bv  judgment  creditor  against  claimant  of  property  taken  on  levy.    g§4066, 

4074.  ' 
suit  to  establish  a  lost  will,    gg  4047.  4075. 

controversy  between  receiver  under  state  court  and  other  claimants.    §g  4068,  4070. 
proceedings  against  stockholders  under  Iowa  code.     §  4078. 
under  judiciary  act.     g.:^  4U88-4092.. 
under  section  693,  Revise*!  Statutes,     g  4093. 
under  act  of  1875.     gjj  4094-4103. 

9.  Separable  Controversies.    Real  and  Nominal  Parties. 

nominal  parties,     ^g  4104,  4l0.i,  41 13. 
'     by  one  defendant  alter  dismissal  us  lo  others,     gg  4106,  4118* 
separable  controversies,     g,:^  4107.  41 1 0-4 121. 
removal  of  part,     gg  4126-4131. 
under  act  of  1875.     jSji  4132-4147. 
proper  but  not  indispensable  parties.     g<:^  4108,  4121. 
controversies  not  separable.     5;g  4148-4151. 
necessary  parties,     gg  4109.  41-i2,  4123,  4182-4188. 
unnecessary  parties,     ^g  4189-4196. 
cross-bill,     gg  4110,  4124. 

real  parties  tor  purposes  of  removal,     gg  4180,  4181. 
action  against  partners,     ^g  411 1,  4125. 
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REMOVAL  OF  CAUSES,  Separable  Controversies.    Real  and  Nouinal  Partibs— ood. 
controvereies  not  separable  under  act  of  1875.     ^§  4162-415b. 

construction  of  act  of  1»75.     ^^^  4159>4179.  * 

rule  as  to  jurisdiction,  dependent  upon  character  of  parties.     §  4112. 
two  parties;  joint  judgment  necessary,  no  removal     g  4115. 
suit  to  foreclose  a  mortgage.     §§  4123-4124. 

10.  Validity  and  Effect  of  Prior  Proceedings  in  State  Court. 
in  general.     §§  421 1-4283. 
fraud  in  service  of  writ.    §§  4197.  4202,  4208. 
right  to  plead  in  abatement.    §^  4198,  4204,  4205. 
vacating  and  modifying  injunction.     §.:»  4199,  4200,  4206-4208. 
whatever  has  been  done  in  state  court  remains  valid.    §  4209. 
does  not  vacate  decree.    §^  4201,  4209,  4210. 

case  comes  into  United  States  court  in  same  condition  that  it  leaves  state  court. 
§  4205. 

REPEAL. 

of  statute  by  implication  not  favored.    §  8909. 

REPLICATION. 

in  admiralty.     §(;  155,  156. 

RES  ADJUDICATA. 

order  of  seizure  and  sale,    g  5104. 

when  judgment  on  demurrer  is  not  a  bar.    §  2654. 

judgment  against  one  of  several  joint  coutractors,  when  bar.    §  74^ 

effect  of  former  motion  in  attachment  of  vessel.     ^  100. 

judgment  of  forfeiture  in  admiralty  binding.    ^  190. 

tiudiog  of  facts  in  admiralty  conclusive,     g  191. 

RETURN.    See  Abatement  and  Revivor;  Admiralty. 
in  obedience  to  order.    ^  5115. 
of  officer,  amendment  of.    ^§  537.  544,  5S7-590. 

what  it  should  show.    §  548. 
sufficiency  of  an  amended  return  cannot  be  questioned  collaterally.    §  545. 

REVIEW.    See  Admiralty;  New  Trial;  Rehearing, 
generally.     ^§  42«5-42'J4. 

bill  of  review  after  default  of  plaintiff.    g§  4234,  4256. 
for  what  to  be  brought.     §§  4235,  4257. 
whole  record  may  be  looked  into.     ^§  4236,  4257. 
performance  of  decree  as  prerequisite.     ^^  4237,  4259. 
defective  decree  not  pi-ejudicing  the  party's  rights,     g^  4288.  4260,  4261. 
rule  as  to  performance,     ^g  4239,  4262. 
form  of  bill.    §§  4297-4300. 
leave  to  bring,    gg  4240,  4264,  4295,  4296. 
when  to  be  brougiit.     g^  4303-4311. 
financial  inabilitv  to  perform  decree.    §§  4241,  4265. 
compound  bill.    *gg  4301,  4302. 
security  for  costs.    4242,  4268,  4266,  4267. 
performance  of  decree,     gg  4243,  4268,  4269,  4270,  4812,  4818. 
setting  aside  consent  decree  for  mistake  of  fact.     g§  4244,  4245,  42  71-42  78* 
counter-affidavits  to  |)etition.     gg  4246,  4274. 
distmctiou  between  bill  for  error  and  for  new  matter,     g  4247. 
record  but  not  proofs  to  be  examined,     g  424». 
bill  of  review,  bill  in  nature  of,  and  rehearing,    g  4275. 
new  matter  must  not  make  out  new  case,     gg  4249,  4277. 
evidence  of  fact  in  issue,     gg  4250,  4278. 
discreliou.     §^g  4251,  4279. 
form  of  petiiiuu.     gg  4252,  4280,  4282. 
bill  of  review  for  apparent  errors,    g  4270. 
by  whom  brought,     ^g  4253,  4281. 

bill  in  nature  oi  bill  ot  review  filed  as  matter  of  righL     §g  4254,  4288. 
by  corporation  after  receivership.     g§  4255,  42vS4. 
petition  for  leave  to  ii.e  bill  of  review,     g  42H2. 

distinction  between  a  bill  of  review  and  au  original  bill  in  the  nature  of  a  bill  of  re- 
view,    g  4288. 
for  errors  on  record.     ^§  4314-4819. 
•  new  evidence,     gg  4820-4330. 
insufficient  grouuu  for  review,    gg  4331-4885. 
where  bill  oi  review  will  not  lie,  ""gg  4336-4338. 
in  court  of  admiralty,     gg  4339-4341. 

REVIEW  OF  AUTHORITIES.    See  Autliorities  Reviewed. 

ROLLING  STOCK. 

is  personal  property,    g  3522. 
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RULES  OF  COURT.    See  Admiralty;  State  Laws  as  Rules  of  Decision;  State  Practice  in 
Federal  Courts. 
'      rules  generally,    eg  4368-4861. 

power  to  vary  una  dispense  with  rules.    §§  4342,  4844. 

authority  of  various  courts  to  make  rules.    §§  4345-4347. 

written  and  unwritten.     §g  4348-4351. 

force  of  rules  made  under  sanction  of  congress.    §§  4353,  4353. 

exceptions  to  operation  of  rules,     g.^  4354,  4355. 

in  suits  between  states.    §§  4356,  4357. 

admiralty  ruiea     §§  4863^365. 

equity  rules,     gg  43t56-4368. 

control  over  proceedings  generally.    §§  4369-4381. 

district  court  may  adopt,  when.    §  81. 

S. 

SALE.    See  Admiralty. 

execution,  when  mortgagee's  interest  not  cut  off  by,    §  8644« 
in  admiralty.     §§  453-483. 

SALVAGE. 

practice  as  to.    §§  288-293. 

SERVICK    See  Process. 

Q  ET-OF  F 

in  admiralty,    gg  244-251. 

SIGNATURE. 

of  counsel  to  bill  in  equity.    §§  1726,  1 734. 
of  libel,     g  142. 

STATE  LAW. 

cannot  affect  admiralty  jurisdiction,    g  114. 

STATE  LAWS  AS  RULES  OF  DECISION.    See  Verdicts. 
generally.     §§  4395-4422. 
rule  of  property,     g^  4382.  4887,  4522-4537. 

real  property.     g§  4538-4569. 
new  trial  as  matter  of  course.    g§  4383.  48 8S. 
conditions  authorized  by  statutes,    g  4890. 
local  laws  constituting  rules  of  property.     g§  4384.  4380^ 
exception  as  to  contract  obligations  and  rights,     gg  4385,  4390-4393. 
municipal  bonds  held  valid  by  state  courts  and  subsequently  held  invalid.    ^  4386l 

4398. 
inequity,    g  4423. 
in  admiralty,    g  4430. 

where  state  decisions  are  inconsistent    §g  4431-4483. 
where  same  question  is  pending  in  state  court.     g§  4434,  4435. 
question  not  definitely  settled  by  state  court.     g§  44^56-4444. 
etfect  of  subsequent  contrary  decisions  of  state  courts,    iig  4445-4461. 
cases  where  federal  court  is  bound  by  state  decisions,     ^g  4462-4499. 

questions  arising  under  state  constitution,     ^g  4500-4515. 

questions  as  to  taxation.     ^*g  4516-4521. 

statutes  of  limitation.     g§  4570-45S1. 
cases  where  federal  court  is  not  bound.     §§  4582-4604. 
cases  of  conjlict  with  United  States  laws,     gg  4605-4615, 
questions  of  general  commercial  law^.     |^^  4615-4646. 

STATE  PRACTICE  IN  FEDERAL  COURTS.    See  Verdicts. 
generally,     g§  4660-4680. 
does  not  apply  in  equity.     g§  4647,  4658. 
equity  ;  generally.    g§  4824-4840*. 

mingling  law  and  equity,    g^  4841-4854. 

equitable  defenses,     gg  4855-4860. 
meanmg  of  word  '*  practice."    §g  4648.  46a4. 
in  admiralty.     §g  4861-4883. 

state  practice  adopted  by  act  of  1872,  Revised  Statutes,  section  916.    gg  4649,  46o5« 
Wisconsin  practice  as  to  opening  of  judgments  rendered  by  default.    §  4650. 
enforcing  a  remedy  given  by  state  law.     §g  4681«46>J6. 
section  914,  Revised  Statutes,  not  affecting  proceedings  after  judgment.    §§  4650,  48o7. 

scope  of  section  914,  Revised  St4itutes.     gg  4651,  465^>. 
suit  in  rem  is  common-law  cause  within  statute,    ^g  4052,  4659. 
effect  of  change  of  practice  of  state  courts,     gg  4687-4697. 
cases  where  federal  court  will  follow  state  practice,    gg  4698-4725. 
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STATE  PRACTICE  IN  FEDERAL  COURTS— continued, 
pleadings  under  state  practice.    §§  472d-473^ 
service  by  attach  men  t.     g§  478&-4787. 
judgment  and  execution,    g^  4738-4751. 
evidence  and  witnesses.    §§  4752-4771. 
arrest  and  imprisonment  for  debt.    §§  4771-4777. 
state  insolvency  laws.    ^§  4778-4784. 
cases  where  federal  courts  not  bound  by  state  practice.    ^§  4765-4817. 

when  in  conflict  with  United  States  laws,     g^  4818-4^:..3. 
rule  of  Louisiana  practice  as  to  validity  of  verdict  not  binding  on  federal  court. 
§  4938. 
rule  requiring  judges  to  state  reasons  in  their  judgments  not  binding  on  federal 
courts,    g  4985. 

STATUTES. 

repeal  of  statute  by  implication  not  favored.    §  8909. 

STATUTES  OF  LIMITATION,    See  Limitations. 

* 

STOCKHOLDERS.    See  Parties. 

SUBROGATION. 

in  admiralty.    §  195. 

SUBSTITUTION.    See  Bemoval  of  Causes. 

SUPPLEMENTAL  BILL.     See  Equity. 
in  admiralty.    §  146. 

SURETY..  See  Bond;  Principal  and  Surety. 

SURPRISE. 

practice  as  to.    §  5111. 

SURVIVAL  OF  ACTIONa    See  Abatement  and  Revivor. 


T. 


TENDER. 

in  admiralty.    §§  200,  201. 

TIME.    See  Removal  of  Causes, 

practice  as  to.    g^  5087-5090. 

TORTS.    See  Admiralty:  Parties, 

maritime,  admiralty  jurisdiction  of.    §§  127,  128. 

TRIAL  BY  COURT. 

in  general.     ^§  4805-4809. 

general  and  special  findings.    ^§  4884,  48SS,  4893,  4015-4923. 

waiver  of  jurv.    ^i?  4900-4905. 

formal  findmg  necessary.     ^§  4885,  4889. 

findirtgs  of  facts  conclusive.    ^^  4906-4910. 

methods  of  trial  without  a  jury.     ^^  4886.  4890. 

case  submitted  on  special  verdict  with  power  to  draw  inference  of  fact.    §§  4887,  4898, 

4894. 
supreme  court  may  review  without  special  findings  of  fact.    §  4891. 
findings,  statement  of.     g§  491 1-4914. 

TRIAL  BY  JURY.    See  Jury. 

TRUSTEE.    See  Parties, 

TRUSTS. 

funds  of  must  bear  ezpensee  of  administration.    §  1104. 


V. 


VARIANCE. 

in  admiralty,    p^  173-175. 

VERDICTS.    See  Jury;  New  Trials. 
in  general.     §^  4949-4966. 

disregarding  formal  defects.     g§  4928,  4934,  4090-4993. 
disregarding  imperfections  in.    ^^  4032,  4948. 

on 
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VERDICT — continued. 

depending  on  opinion  of  court.    §g  4024,  4986. 

general  verdict.    g§  4993-4906. 

special  verdict    §§  4907-5016. 

opening  verdict  and  reducing  to  proper  form.    §§  4025,  4988. 

giving  legal  effect  to.    §g  4026,  4937,  4088. 

verdict  varying  from  issue.    §§  4027,  492^,  4989-4942. 

judgment  on  special  verdict  and  conceded  facts.    §§  4020,  4942-4944. 

general  verdict  on  several  issues,     g)^  4980,  4945,  4946. 

rejecting  surplus  words  in  verdict.    §^  4931,  4947. 

rule  in  iiouisiana  as  to  validity  of,  not  binding  on  federal  courts.    §§  4988,  4935. 

surplusage,    g  4940. 

verdict  on  part  of  the  matters  in  issue.    §  4942. 

verdict  founded  on  ''conceded  facts.''    §  4948. 

amendments  of.    §§  4067-4970. 

certainty  to  common  intent.     g§  4971-4075. 

setting  aside  verdict.    g§  497&-4980. 

various  defective  verdicts.    §g  4981-4980. 

amendment  of.    g^  001-604. 


VERIFICATION. 

of  libel.    §§  180,  140. 


W. 

WAIVER.    See  Appearance;  Bail;  Jury;  New  7Hal» 
of  claims  at  hearing.    §g  187,  188. 
of  jurisdiction.     §^5  170,  181,  182. 
as  applied  to  removal  of  causes.    §§  8573-8570. 
practice  as  to.    §§  5091-5095. 

WARRANTY. 

in  sale  under  admiralty  decree.    §  453. 

WIFE.    See  Husband  and  Wife. 

WISCONSIN. 

matters  in  abatement  and  bar  may  be  set  up  m  same  answer  in.    §  8218. 

WITNESSES.    See  Costs  and  Fees. 

state  practice  as  to.     g§  4752-4771. 
in  equity  suits.    §§  1776-1792. 
interested  parties  as.    §  172. 

WORDS  AND  PHRASES. 

*•  crim.  con."  and  '*  in  flagrante  delicto,**  in  instructions  to  jury.    8  2041. 
••practice."    g§  4648,  4664. 

WRIT  OF  ERROR.    See  Error,  Writ  of. 

WYOMING. 

revivor  of  suits  under  statutes  of.    §  7. 

912 


3  bios  0li3  1Q4  17b 


